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AMENDMENTS TO RULES. 



UNITED STATES CIRCUIT COURT OF APPEALS. 

Seventh Circuit. 
WiTH Amendments TO Fkbbuaby 10, 1899.* 



[The attention of attorneys Is called to thèse rules, and espeeîally to rnlrf 
10, 11 and 24 (post), as amended, concernin;,' bills of exception, assignmenta 
of error and brlefs. Without complianee with the rules designated a en se 
cannot be properly prepared for &ubmission to the court, and for the failure 
may be dlsmissed.] 



1. 

NAMB. 

The title of the court shall be "Uuited Si:itos Circuit Court of Ap- 
peals for the Seventh Circuit." 

2. 

SEAL. 

The seal shall contain the words "United States" on the upper part 
of the outer edge, and the words "Circuit Court of Appeals," on the 
lower part of the outer edge, running from left to right, and the words 
"Seventh Circuit" in two lines, in tlie eenter, with a dash beneath. 

3. 

TERMS. 

A tenu of this court shall be held annnally at the city of Chicago 
on the first Tuesday in October, and continue until Ihe first Tuesday 
in October of the succeeding year. Every term shall be adjourned to 
such times and places as the court may from time to time designate. 
Unless otherwise specially ordered, the court will hold at Chicago three 
sessions for the hearing of causes during each term, beginning on the 
first Tuesdays in October, January and May, respectively. 

4. 

QUORUM. 
1. If, at any term or session, a quorum does not attend on any day 
appointed for holding it, any judge who does attend may adjourn the 

1 For original rules, see 31 C. G. A. exliii.. 90 Fed. cxliii. For amended rules 
of Seventh circuit, see 31 C. C. A. cxi., 00 Fed. cii. 

SI P. Uii) 
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court from time to time, or, in the absence of any judge, the clerk 
may adjourn the court from day to day. If, duriDg a term or session, 
after a quoruin has assembled, less than that number attend on any 
day, any judgë attending may adjonru tlie court from day to day or 
until there is a quorum or may adjourn without day. 

2. Any judge attending when less than a quorum is présent may 
make ail necessary orders touching any suit, proceeding, or proccsa 
depending in or returned to tiie court preparatory to hearing, trial or 
décision thereof. 

6. 

OLEEK. 

1. The clerb's office shall be kept at Chicago. 

2. The clerk shall not practice either as attorney or counselor, în 
this court or in any other court. 

3. He shall, before he enters on the exécution of his office, take an 
oath in the form prescribed by section 794 of the Revispd Statutes, 
and shall give bond in a sum to be flxed and with sureties to be ap 
proved by the court, faithfully to discharge the duties of his ofHce 
and seasonably to record the decrees, judgnients and déterminations 
of the court. A copy of such bond shall be entered on the journal of 
the court, and the bond shall be deposited for safe-keeping as the court 
shall direct. 

4. He,,shall not permit any original record or paper to be taken from 
the court room or from the oflSce without an oïder from the court. 

5. Ail fées collected by the clerk which are not properly taxable as 
costs in any case and which are not by law requiied to be by him de- 
posited in the treasury of the United States, shall coûstitute a fund to 
be éxpended by the clerk under the direction of the court in the pur- 
chase of law books for the library of the court. 

6. The clerk shall keep an accurate and il.uiized account of ail 
moneys received by him ofiScially, including costs and fées in cases in 
the court and fées and moneys collected on any account whatever, 
and shall deposit the same as received daily to his crédit as clerk and 
separately from ail individual accounts in a national bank designated 
by the senior judge; and at the end of each month and whenever re- 
quired by the court or senior judge shall submit to the senior judge 
a detailed report showing by items ail moneys received and ail paid eut 
during the month and the total balances on hand from each and ail 
sources of receipt. Each report shall be accompanied by a statement 
over the signature of the cashier or other officer of the bank in which 
the deposit is kept of the amount in the bank to the crédit of the 
jleik at the close of the last day included in the report. 

6. 

MABSHAIi, CRIEB AND OTHER OFFICER3. 

î. The crier and bailiffs of the court, before entering upon theîr 
:>ities, shall take an outh in the form prescribed by section 782 of the 
Gevised ti>tututc& 
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2. The marshal and crier shall be in attendance durinfç the sessions 
of the court, with such mimber of bailiffs and messenyeis as the court 
may from time to time order. 

7. 

ATTORNBYS AND COTJNSBLOES. 

Ail attorneys and counselors, admitted to practice in fhe suprême 
court of the United States or in any circuit court of the United States, 
or in the suprême court of a state in this circuit, may become attor- 
neys and counselors in this court on taking an oath or affirmation in 
the form prescribed by rule 2 of the suprême court of the United States 
(3 Sup. et. V.), and on subscribing the roll. 

8. 

PRACTICE. 

The practice, so far as may be, shall be the same as in the suoreme 
court of the United States. 

9. 

PEOCESS. 

Ail process of this court shall be in the name of the président of the 
United States, and Shall be in like form and tested in the same manner 
as process of the suprême court. 

10. 

biijL of exceptions and transcript. 

1. The judges of the circuit and district courts shall not allow any 
bill of exceptions which shall contain the charge of the court at large 
to the jury in trials at common iaw, and upon any gênerai exception 
to the whole of said charge. But the party excepting shall be re- 
quired to state distinctly the several matters of Iaw in the charge to 
which he excepts, and those mattera of Iaw, and those only, shall be 
inserted in the bill of exceptions and allowed by the court. 

2. A bill of exceptions shall contain of the évidence only such a 
statement as is necessary for the présentation and décision of ques- 
tions saved for review, and unless there be saved a question which re- 
quires the considération of ail the évidence, a bill of exceptions con- 
taining ail the évidence shall not be allowed. 

3. No document shall be copied more than once in a bill of excep- 
tions or in a transcript of the record of the case, but instead there 
shall be inserted a référence to the one copy set out. A motion for a 
new trial and orders and entries relating thereto shall not be set out 
in the transcript unless required by written precipe, of which a copy 
shall also be set out. 

4. The cost of unnecessary matter in the bill of exceptions or 
transcript or in the printed record shall not be recovered of the ap- 
pellee or défendant in error, and in its discrétion the court will in case 
of dispute appoint a référée to détermine and report what was unneces- 
sary therein, and will tax the cost of the référence as shall séem just. 
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11. 

ASSIGNMBNT OF EBRORS. 

The plaîntiff in error, or appeilant, shall flle with the clerb of the 
eonrt below, with his pétition for the writ of error or appeal, an assign- 
ment of errors which shall specify separately and particularly each 
eiTor asserted and intended to be urged. No writ of error or appeal 
shall be allowed until such assignment of errors shall hâve been iiled. 
When the error alleged is to the admission or to the rejection of évi- 
dence, the spécification of the error shall quote the full substance of 
the évidence admitted or rejected. When the évidence rejected is 
oral testimony a written statement of the substance of what the wit- 
ness was expected to testify shall be flled and brought to the attention 
of the court before the retirement of the jury. When the error alleged 
is to the charge of the court, each spécification of error shall set out the 
part referred to totidem verbis, whether it be in instructions given or 
in instructions refused, and shall state distinotly the grounds of objec- 
tion to an instruction given. Such assignment of errors shall form 
part of the transcript of the record and be printed with it. When 
this is not done counsel will not be heard, except at the request of the 
court, and errors not assigned according to this rule will be disregard- 
ed, but the court at ita option may notice a plain error not assigned. 
(See Eule 24, post). 

13. 

OBJECTIONS TO EVIDENCE IN THE RECORD. 

In ail cases of equity or admiralty jurisdiction, heard in this court, 
no objection shall be allowed to be taken to the admissibility of any 
déposition, deed, grant or exhibit or translation found in the record as 
évidence, unless objection was taken thereto in the court below and 
entered of record; but the same shall be otherwise deemed to hâve 
been admitted by consent. 

13. 

SUPERSEDEAS AND COST BONDS. 

1. Supersedeas bonds in the circuit and district courts must be taken 
with good and suflEicient security, that the plaintifî in error or appeilant 
will prosecute his writ or appeal to effect, and answer ail damages and 
costs if he fail to make his plea good. Such indemnity, where the 
judgment or decree is for the recovery of money not otherwise secured, 
must be for the whole amount of the judgment or decree, including 
just damages for delay, and interest and costs on the appeal; but in ail 
suits where the property in controversy necessarily follows the suit, 
as in real actions and replevin, and in suits on mortgages, or where 
the property is in the custody of the marshal under admiralty process, 
or where the proceeds thereof, or a bond for the value thereof, is in 
the custody of the court, indemnity in ail such cases will be required 
only in an amount sufiicient to secure the sum recovered for the use 
and détention of the property, and the costs of the suit and just dam- 
ages for delay and interest and costs on the appeal. 

2. On ail appeals from any interlocutory order or decree granting 
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or continuîng an înjunction in a circuit or district court, the appellant 
Bhall, at the time of the allowance of said appeal, flie with the clerk 
of such circuit or district court a bond to the opposite party in such 
sum as such court shall direct, to answer ail costs if he shall fail to 
sustain bis appeal. 

14. 

WRITS OF EREOE, APPEALS, RETURN AND EECORD. 

1. The clerk of the court, to which any writ of error may be diroctod, 
shall make a return of the same by transmitting a true copy of the 
record, bill of exceptions, assignment of errors, and ail proeeedings in 
the case necessary to the hearing in this court, under bis hand and 
the seal of the court. The clerk may require of the appellant or plain- 
tiff in error a written precipe stating in détail what the traoscript 
shall contain, and when a precipe is filed shall insert a copy thereof in 
the transcript. 

2. In ail cases brought to this court, by writ of error or appeal, to 
review any judgment or decree, the clerk of the court by which such 
judgment or decree was reudered shall annex to and transmit with the 
record a copy of the opinion or opinions filed in the case. 

3. No case will beheard until a complète record shall bave been flled, 
containing in itself , and not by référence, ail the papers, exhibits, dépo- 
sitions, and other proceedings necessary to the hearing in this court. 

4. Whenever it shall be necessary or proper, in the opinion of the 
presiding judge in any circuit or district court, that original papers of 
any kind should be inspected in this court upon writ of error or appeal, 
such presiding judge may make such rule or order for the safe-keeping, 
transporting and return of such original papers as to him may seem 
proper, and this court will receive and consider such original papers 
in connection with the transcript of the proceeding. 

5. Ail appeals, writs of error and citations must be made retumable 
not exceeding thirty days from the date on which the appeal is allowed, 
or the writ of error issued, whether the return fall in vacation or in 
term time, and be served before the return day. If a party be non- 
resident the citation and any other writ or notice necessary in the 
prosecution of the appeal or writ of error may be served upon such 
party's counsel or attorney of record, who for such purpose may not 
be discharged unless another résident be designated of record in the 
case upon whom service may be made. 

6. The record in cases of admiralty and maritime jurisdiction shall 
be made up as provided in gênerai admiralty rule No. 52 of the suprême 
court 

15. 

TRANSLATIONS. 

Whenever any record transmitted to this court upon a writ of error 
or appeal shall contain any document, paper, testimony, or other pro- 
ceeding in a foreign language, and the record does not also contain a 
translation of such document, paper, testimony or other proceeding, 
made under the authority of the inferior court, or admitted to be cor- 
rect, the record shall not be printed, but the case shall be reported to 
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this court by the olerk, and the court will thereupon remand ît bacE 
to the inferior court, in order tbat a translation majr be theie supplied 
and inserted in the record. 

16. 

DOCKETING CASES. 

1. It shall be the duty of the plaintiflf in error or appellant to docket 
the case and file the record thereof with the clerk of this court by or 
before the return day, whether in vacation or in term time. But for 
good cause shown the justice or, judge who signed the citation, or any 
judge of this court, may enlarge the time by or before its expiration, 
the order of enlargement to be filed with the clerk of this court. If 
the plaintiff in error or appellant shall fail to comply with this rule, 
the défendant in error or appellçe may hâve the cause docketed and 
dismissed upon producing a certiflcate, whether in term or vacation, 
from the clerk of the court wherein the judgment or decree was ren- 
dered, stating the case and certifying that such writ of error or appeal 
had been duly sued out or allowed. And in no oasè shall the plaintiif 
in error or appellant be entitled to docket the case and flle the record 
after the same shall. hâve been docketed and dismissed under this rule, 
unless by order of the court. 

2. But the défendant in error or appellee may, at his option, docket 
the case and flle a copy of the record with the clerk of this court, and 
if the case is docketed and a copy of the record filed with the clerk of 
this court by the plaintiff in error or appellant within the period of 
time above limited and prescribed by this rule, or by the défendant in 
error or appellee at any time thereafter, the case shall stand for argu- 
ment in due course. 

3. Upon the flling of the transcript of a record brought up by writ 
of error or appeal, the appearance of the counsel for the party docket- 
ing the case shall be entered. 

17. 

DOCKET. 

The clerk shall prépare calendars of causes for the regular terms of 
this court, to be held on the flrst Tuesday of October in each year, and 
for each adjourned ses.sion; placing thereon in proper chronological 
order only cases in which {he record shall hâve been printed fully 
thirty days before such term or session and those causes in which, the 
record having been printed, briefs upon both sides hâve been filed 
seven days before the beginning of the term or session, 

18. 

CBRTIOKAEI. 

No certîorari for diminution of the record will be hereafter awarded 
in any case, unless a motion therefor shall be made in writing and the 
facts on which the same is founded shall, if not admitted by the other 
party, be verified by affldavit. And any motion for sucli certiorari 
must be made at the flrst term of the eutry of the case, otherwise the 
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same wîll not be granted, unless upon spécial cause shown to tLe court, 
accounting satisfactorily for the delay. 

19. 

DBATH OF A PARTT. 

1. Wlienever, pending a writ of error or appeal în this court, either 
party shall die, the proper representatiTes in the personalty or realty 
of the deceased party, according to the nature of the case, may volun- 
tarily come in, and he admitted parties to the suit, and thereupon the 
case shall be heard and determined as other cases, and if such repré- 
sentatives shall not voluntarily become parties, then the other party 
may suggest the death on the record, and thereupon, on motion, obtain 
an order that unless such représentatives shall become parties within 
sixty days, the party moving for such order, if défendant in error, 
shall be entitled to hâve the writ of error or appeal dismissed, and if 
the party so moving shall be plaintifE in error, he shall be entitled to 
open the record, and, on hearing, hâve the judgment or decree reversed, 
if it be erroneous. Provided, however, that a copy of every such order 
shall be personally served on such représentatives at least thirty days 
bef ore the expiration of such sixty days. 

2. When the death of a party is suggested and the représentatives 
of the deceased do not appear within ten days after the expiration of 
such sixty days, and no measure shall hâve been taken by the opposite 
party within that time to compel their appearance, the writ of error 
or appeal shall abate. 

3. When either party to a suit in a circuit or district court of the 
United States shall désire to prosecute a writ of error or appeal to 
this court from any final judgment or decree rendered in the circuit 
or district court, and at the time of suing out such writ of error or 
appeal, the other party to the suit shall be dead and hâve no proper 
représentative within the jurisdiction of the court which rendered such 
final judgment or decree, so that the suit cannot be revived in that 
court, but shall hâve a proper représentative in some state or territory 
in the United States, or in the District of Columbia, the party desiring 
such writ of error or appeal may procure the same, and may hâve pro- 
ceedings on such judgment or decree superseded or stayed in the same 
manner as is now allowed by law in other cases, and shall, thereupon, 
proceed with such writ of error or appeal as in other cases. And 
within thirty days after the flling of the record in this court, the plain- 
tiff in error or appellant shall make a suggestion to the court support- 
ed by afiBdavit, that the said party was dead when the writ of error or 
appeal was taken or sued out, and had no proper représentative within 
the jurisdiction of the court which rendered such judgment or decree 
Bo that the suit could not be revived in that court, and that said party 
had a proper représentative in some state or territory of the United 
States, or in the District of Columbia, and stating therein the name 
and character of such représentative, and the state or territory or dis- 
trict in which such représentative résides, and upon such suggestion, 
he may on motion obtain an order that unless such représentative 
shall make himself a party within ninety days, the plaintilï in error or 
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appellant shall be entitled to open the record, and, on hearing, hâve 
the judgment or decree reversed if the same be erroneous: 

Provided, however, that a proper citation reciting the substance of 
such order shall be served upon such représentative, either personally 
or by being left at his résidence, at least thirty days before Ûie expira- 
tion of such ninety days: 

Provided, also, that in every such case, if the représentative of the 
deceased party does not appear within ten days after the expiration of 
such ninety days, and the measures above provided to compel the ap- 
pearance of such représentative hâve not been taken within the time 
as above required, by the opposite party, the case shall abate; and pro- 
vided, also, that the said représentative may at any time, before or 
after said suggestion, corne in and be made a party to the suit, and 
thereupon the case shall proceed and be heard and determined as 
other cases. (See Àct March 3, 1875, § 9; Sup. Rev. St. p. 177.) 

20. 

DISMISSIXG CASES. 

Whenever the parties to a writ of error or an appeal shall, by their 
attorneys of record, sign and flle with the clerk an agreement in writ- 
ing directing,the case to be dismissed, and specifying the terms on 
which it is to be dismissed, in respect to costs, and shall pay to the 
clerk any fées that may be due to him, the clerk shall enter the case 
dismissed, and shall give to either party requesting it a copy of the 
agreement flled, but no mandate or other process shall issue without an 
order of the court. 

21. 
MOTIONS. 

1. Ail motions to the court shall be reduced to wrîting, and shall 
contain a brief statement of t^ie facts and the object of the motion. 

2. One-half hour on each side shall be allowed for the argument of 
a motion, and no more, without spécial leave of the court, granted be- 
fore the argumeni begins. 

3. No motion to dismiss, except on spécial assignment by the court, 
shall be heard, unless previous notice has been given to the adverse 
party, or the counsel or attorney of such party. 

22. 

PARTIES NOT RBADT. 

1. Mliere no counsel appears, and no brief has been filed for the 
plaintifE in error or appellant, when the case is called for trial the other 
party may hâve the writ of error or appeal dismissed. 

2. If the appellee or défendant in error fails to appear when the 
case is called, the court may proceed to hear argument on the part of 
the plaintiff in error or appellant and to give judgment according to 
the right of the case. 

3. When a case is reached in the regular call of the docket, and 
there is no appearance for either party, and no brief on file for the 



COURT EULES. x3 

appellant or plaîntiff in error, the case shall be dismissed at tlie cost 
of the appelliUit or pluintiff in error. 

23. 

PRINTING THE RECORD. 

1. In ail cases the plaintiff in error or appellant on docketing a case 
and flling tlie record siiall enter into an undertaking to the clerk with 
surety to be approved by the clerk for the payment of ail costs which 
shall be incurred in the cause, shall deposit with the clerk twenty-flve 
dollars to be applied to the payment of costs and fées, and from time 
to time when necessary shall, on the demand of the clerk, make further 
deposits for that use. 

2. The clerk, upon the docketing of a case, shaU f orthwith cause an 
estimate to be made of the cost of printing the record and of his fées 
for preparing it for the printer and for supervising the printing thereof , 
and shall at once notify the attorney for the plaintiff in error, or appel- 
lant, of the amount of such estimate, which shall be paid to the clerk 
within ten days after such notice. If not so paid, the writ of error or 
appeal may be dismissed upon the motion of the opposite party, or by 
the court of its own motion. 

3. The clerk shall cause the record in each case to be printed forth- 
with after the payment of such estimate, and shall immediately there- 
after furnish to each of the respective parties at least three copies 
of the printed record, taking a receipt theref or. The parties may, by 
written stipulation flled with or prior to the flling of the record, 
agrée that only parts of the record shall be printed, and the case will 
be heard on the parts so printed only, unless the court shall direct the 
printing of other parts. 

4. The clerk shall cause at least twenty-flve copies of the record 
to be printed and may print a larger number on the request of either 
party on payment of the amount necessary for the printing of such 
extra copies. 

5. The clerk shall supervise the printing and see that the printed 
record is indexed properly, and in a manner to indicate briefly the char- 
acter of each document and exhibit referred to. He shall distribute 
the printed copies to the judges of the court from time to time as re- 
quired. If the cost of printing the record, together with the clerk's 
fee for supervising the same, shall be less than the amount estimated 
and paid, the différence shall be refunded by the clerk to the party 
paying the same. If the actual cost and the clerk's fee shall exceed 
the estimate, the amount of the excess shall be paid to the clerk before 
he shall deliver or flle the printed record or copies thereof. 

6. In case of reversai, alBrmance or dismissal with costs, the amount 
of the cost of the printing of the record and of the clerk's fee for su- 
pervising the same, shall be taxed against the party against whom 
costs are given, and shall be inserted in the body of the mandate or 
other proper process. 

7. Upon the clerk's producing satisfactory évidence by affidavit, or 
by the acknowledgment of the parties or their sureties or attorneys, 
of having served a copy of the bill of fées due from them respectively 
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in this court on snch parties, their sureties or attorneys, an attach- 
ment shall issue against such parties or' their sureties respectively, 
to compcl the payment of said fées. 

8. The clerk shall adopt a uniform size for the printing of ail records, 
shall hâve them printed in small pica type, on clear white paper, with 
a margin of not less than an inch and a half, shall show by note or 
mémorandum on the margin the time when each pleading or docu 
ment was flled, and at the top of the pages shall insert running titles 
of their contents. 

9. The briefs of attorneys shall be printed, and shall conform as 
nearly as practicable to the size of the printed record. 

10. The clerk shall, on or before the conclusion of each case, collect 
and file or otherwise préserve together one copy of the printed record 
and of each brief, printed motion and argument submitted therein. 

11. In any case where the record shall hâve been printed in the 
court below, in substantial conformity to thèse rules, the presiding 
judge may on the application of the plaintiff in error or appellant order 
that such printed record be used in place of the printing hereinbefore 
provided for. But the clerk shall prépare and cause to be printed and 
attached to such record an index, and shall be paid the same fées for 
the indexing and supervising thereof as if printed under his super- 
vision. 

12. The clerk of this court shall obtain sealed proposais for the print- 
ing hereinbefore provided for, which proposais shall be submitted to 
the senior circuit judge of the court, who may award such printing to 
the lowest and best bidder, and ail such printing shall be done by the 
person to whom the same is so awarded, exeept in emergencies when 
printing may be done by another at the same or less price. And 
when a case shall be heard upon the record printed below, the costs for 
printing shall be taxed on the basis of actual cost not exceeding the 
rate o£ the accepted bid. 

13. The fées of the clerk of this court, as prescribed by order of the 
suprême court, made February 28, 1898, are as folio ws: 

Docketing a case and filing the record $ 5 00 

Bntering an appearance 25 

Transf errlng a case to the printed calendar 1 00 

Entering a contlnuance 25 

FiUng a motion, order, or other paper 25 

Entering any rule, or making or copylng any record or other paper, 

(or each one hundred words 20 

Entering a Judgment or decroe 1 00 

Every search o( the records of the conrt and certlfying the same 1 00 

Afflxing a certlficate and a seal to any paper 1 00 

Receiving, keeping, and paying money, in pursuance of any statute or 

order of court, one per cent on' tbe amount so received, kept, and 

pald. 

Preparing the record for the printer, Indexing the same, supervising 

the printing and dlstributlng the copies, for each printed page of the 

record and index 25 

Making a manuscript copy of the record, when required by the mies, 
for each one hundred words (but nothing in addition for supervising 

the printing) 20 

Issuing a writ of error and accompanylng pnpers, or a mandate or oth- 
er prucess , 5 W 
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Flllng brlefs, tôt each party appearing $ 5 00 

Oopy of an opinion of ttie court, certifiée! under seal, for each printed 

■ page (but not to exceed flve dollars in the whole for any copy) 1 00 

Attorney'B docliet fee 20 00 



BRIEFS. 

1. The counsel for the plaintifî in error or apfjellant sh&ll flie with 
the clerk of this court, within twenty days after the date of the de- 
livery by the clerk of the printed record, twenty copies of a printed 
brief, one of which shall, on application, be furnished to each of the 
counsel engaged upon the opposite side. 

2. This brief shall contain, in the order hère stated, and nnder the 
respective titles, "Statement of Case," "Errors Relied Upon," and 
"Brief of Argument :" 

(1) A concise abstract, or statement of the case, presenting suc- 
cinctly the questions involved, in the manner in which they are raised. 

(2) A spécification of the errors relied upon, which, in cases brought 
up by writ of error, shall set out separately and particularly each 
error asserted and intended to be urged, and in cases brought up by 
appeal the spécification shall state, as particularly as may be, in 
what the decree is alleged to be erroneous. When the error alleged is 
to the admission or to the rejection of évidence, the spécification shall 
quote the full substance of the évidence admitted or rejected. When 
the error alleged is to the charge of the court, the spécification shall 
set out the part referred to totidem verbis, whether it be in an instrue 
tion given or in one refused. When the error alleged is to a niling 
upon the report of a master the spécification shall state the exception 
to the report and the action of the court upon it. Following each 
spécification there shall be a référence by page to the portion of the 
printed record on which the question arises. 

(3) A brief of the argument exhibiting a clear statement of the 
points of law or fact to be discussed, with a référence to the pages of 
the record and the authorities relied upon in support of each point. 
When a statute of a state is cited, so much thereof as may be deemed 
necessary to the décision of the case shall be printed at length. 

3. The counsel for the défendant in error or the appellee shall file 
with the clerk twenty printed copies of his brief within twenty days 
afta- the âling of the brief of the plaintiff in error or appellant. His 
brief shall conform to the requirements of this rule except that no 
spécification of errors shall be required, and no statement of the case, 
unless that presented by the plaintiff in error or appellant is contro- 
verted. Either party, at or before the argument of the cause, may 
file a supplemental brief strictly conflned to matter in reply to the brief 
of the opposite party. 

• 4. When there is no assignment of errors, as required by section 997 
of the Revised Statutes, counsel will not be heard, except at the request 
of the court, and errors not specifled according to this rule, and rule 
11, ante, will be disregarded; but the court at its option may notice 
a plain error involving the merits of the case, though not assigned or 
specifled, and though the question be not saved according to the strict 
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rules of practice, if it be apparent of record that the point was con- 
tçsted and not waived in the court below. 

5. When, according to this rule, a plaintiff in error or appellant is in 
default, the case may be dismissed on motion, and when a défendant 
in error or appellee is in default, he will not be heard except on con- 
sent of his adversary, or by request of the court. 

6. When no counsel appears for one of the parties, and no printed 
brief or argument has been flled, only one counsel will be heard for the 
adverse party, but if a printed brief or argument has been filed, the 
adverse party will be entitled to be heard by two counsel. 

26. 

ORAL ABGUMENTS. 

1. The plaintiff in error or appellant in this court shall be entitled 
to open and conclude the argument of the case. But when there are 
cross-appeals they shall be argued together as one case, and the plain- 
tiff in the court below shall be entitled to open and conclude the argu- 
ment. 

2. Only two counsel will be heard for each party on the argument 
of a case. 

3. Two hours on each side will be allowed for the argument and 
no more, without spécial leave of the court granted before the argu- 
ment begins. The time thus allowed may be apportioned between the 
counsel on the same side at their discrétion, provided, always, that a 
fair opening of the oase shall be made by the party having thé opening 
and closing arguments. 

4. Eeading at length from briefs or reported cases shall not be in- 
dulged. 

36. 

OPINIONS OF THH COURT. 

1. Ail opinions delivered by the court shall, immedîately upon the 
delivery thereof, be handed to the clerk to be recorded. 

2. The original opinions of the court shall be flled with the clerk 
of this court for préservation. 

3. Opinions printed under the supervision of the judge delivering 
the same need not be copied by the clerk into a book of records, but, at 
the end of each term, the clerk shall cause such printed opinions to be 
bound in a substantial manner into one or more volumes, and when 
so bound they shall be deemed to hâve been recorded within the 
meaning of this rule. 

27. 

EBHEAEING. 

A pétition for rehearing must be flled within thirty days after entry 
of judgment or decree, or after flling of the opinion, shall be in print, 
and be served forthwith by copy upon the opposing party, who, within 
twenty days from such service, may file a printed auswer, and the pé- 
tition shall be determined without oral arguments, unless otherwise 
ordered. If a pétition be not filed within the time allowed, and upon 
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the overnilîng of a pétition, the clerk Bhall, without spécial order, issue 
the mandate of the court to the court below. Twenty copies of sueh 
pétition or answer shall be filed with the clerk of this court. 

28. 

INTEREST. 

1. When a judgment for the payment of money îs afflrmed by this 
court, the interest thereon shall be calculated and levied f rom the date 
of the judgment below until the same is paid, and at the same rate 
that similar judgments bear interest in the courts of the state where 
such judgment was rendered. 

2. In ail cases where a writ of error shall delay the proceedings on 
the judgment of the inferior court, and shall appear to hâve been sued 
out merely for delay, damages at a rate not exceeding ten per cent., 
in addition to interest, shall be awarded on the amount of the judg- 
ment. 

3. The same rule shall be applied to decrees for the payment of 
money in cases iji equity, unless otherwise ordered by this court. 

4. In cases in admiralty, damages and interest may be allowed, if 
specially directed by the court. 

29. 

OOSTS. 

1. When any suit shall be dismissed in this court, except for want 
of jurisdiction, costs shall be allowed to the défendant in error or ap- 
pellee, unless otherwise agreed by the parties. 

2. In every case of a judgment or decree aflQrmed in this court costs 
shall be allowed to the défendant in error or appellee unless otherwise 
ordered by the court. 

3. In every case of reversai of a judgment or decree in this court 
costs shall be allowed to the plaintiff in error or appellant unless other- 
wise ordered by the court. The costs of the transcript of the record 
from the court below shall be taxable in that court as costs in the 
case. 

4. No costs shall be allowed in this court for or against the United 
States. 

5. When costs are allowed in this court, it shall be the duty of the 
clerk to insert the amount thereof in the body of the mandate, or othei 
proper process, sent to the court below, and to annex to the same 
the bill of items taxed in détail. 

6. In ail cases certifled to the suprême court or removed thereto by 
certiorari or otherwise, the fées of the clerk of this court shall be paid 
before a transcript of the record shall be transmitted to the suprême 
court. 

80. 

MANDATE. 

In ail cases finally determined in this court, a mandate or other 
proper process in the nature of a procedeudo shall be issued, on the 
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order or by tte raie of this court, to the court below, for tSe purpose 
o£ informing such court of the proceedings in this court, so that further 
proceedings may be had in such court as to law and justice may apper- 
tain. 

31. 
CUSTODT OF PRISONERS ON HABEAS CORPUS. 

1. Pendingan appeal from the final décision of any court or judge 
declining to grant the writ of habeas corpus, the custody of the pris- 
oner shall not be disturbed. 

2. Pendiag an appeal from the final décision of any court or judge 
discharging the writ after it bas been issued, the prisoner shall be re- 
manded to the oustody ftom whicb he was taken by the writ, or shall, 
for good cause shown, be detained in the custody of the court or judge, 
or be enlarged upon recognizance, as hereinaf ter provided. 

3. Pending an appeal from the final décision of any court or judge 
discharging the prisoner, he shall be enlarged upon recognizance, with 
surety, for appearance to answer the judgment of the appellate court 
except where, for spécial reasons, sureties ought not to be required. 

82. 

MODBLS, DIAGRAMS AND BXHIBITS. 

Models, diagrams and exhibits of material forming part of the évi- 
dence taken in the court below, and in any case pending in this court 
on writ of error or appeal, shall be placed in the custody of the marshal 
for the use of this court at least ten days before the case is heard or 
snhmitted; and shall be taken away by the parties within one month 
after the case is decided. When this is not done, it shall be the duty 
of the marshal to notify the counsel in the case, by mail or otherwise, 
of the requirements of this rule, and, if the articles are not removed 
within a reasonable time after the notice is given, he shall destroy or 
make such other disposition of them as to him may seem best. 
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JOHNSON V. WBLDS, FARGO & CO. 

(Circuit Court, N. D. Callfornla. January 9, 189Ô.) 

No. 12,705. 

1. KBMOTAii OF Causes— Rbvbndb Act— Amount in Contkovbrst. 

The fact that a circuit court mlght hâve original Jurlsdlction of a case, 
under Rev. St. TJ. S. § 629, provlding that circuit courts shall hâve original 
jurlsdlction of ail suits at law or in equity arising under any act provlding 
for revenue, does not glve the rlght to remove such a case, where involving 
less than $2,000, to the circuit court, since Act March 3, 1887 (24 Stat. 552), 
as corrected by Act Aug. 13, 1888 (26 Stat. 433), glves only the rlght to 
remove sults of whlch the circuit courts are glven original jurlsdlction "by 
the precedlng section," whlch section requlres at least $2,000 to be Involved. 

2. Same. 

The circuit court Is Justifled In assumlhg cognlzance of a cause on re- 
moval only when Its jurlsdlction Is clear. 
8. Same— Efpect on State Court. 

A State court is not ousted of Its jurlsdictlon of a case by unauthorlzed 
proceedlngs taken for removal of the case to a fédéral court. 

Action at law to recover damages in the sum of |50 for the alleged 
neglect of the défendant, as a common carrier, to receive and transport 
a certain package of merchandise offered and tendered by plaintiff for 
conveyance and transportation. 

McGoTvan & Squires, for plaintiff. 
E. S. Pillsbury, for défendant. 

MOEEOW, Circuit Judge. This is an action to recover damages in 
the sum of |50 for the alleged neglect of the défendant, as a common 
carrier, to receive and transport a certain package of photographs of- 
fered and tendered by plaintiff for conveyance and transportation. 
The action was originally commenced in the justice's court of the city 
and county of San Francisco, and was transferred to this court on the 
pétition of the défendant, alleging that it is a corporation organized and 
existing under the laws of the former territory and présent state of 
Colorado; that the cause is of a civil nature at law, arising under a law 
of the United States providing internai revenue, to wit, under the act 
91 F.— 1 
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of congress approved June 13, 1898, and entitled "An act to provide 
ways and means to meet war expenditures, and forother purposes"; 
that the matter in dispute in this suit, "as appears from the said an- 
swer of your petitioner to the said complaint, is whether the said act of 
congress, entitled 'An act to provide ways and means to meet war ex- 
penditures, and for other purposes,' approved June 13, 1898, imposes 
upon your petitioner and requires it, or the plaintiff, or other shipper 
or consigner, or his agent, or any other person tendering any goods to 
your petitioner for carriage or transportation, to furnish or to pay for 
the stamp in said act provided, of one cent, to be attached and canceled 
to every bill of lading, manifest, or other mémorandum which it is 
the duty of your petitioner, under the provisions of this act, to issue to 
the plaintiff, or other shipper or consignor, or his agent, or to any other 
person from whom any goods are accepted by your petitioner for trans- 
portation; that the plaintiff contends that such tax is by said law im- 
posed upon your petitioner, and that by said law it is made the duty 
of your petitioner to furnish or to pay for said stamps to be affixed 
and canceled to said bills of lading, manifests, or other memoranda, 
and to pay for said tax, and that your petitioner may not lawfully insist 
that the plaintiff and other shippers or consignors of goods over its 
lines shall furnish or pay for the stamps to be affixed and canceled to 
such bills of lading, manifests, or other memoranda; that your peti- 
tioner contends that such tax is not by law imposed upon it, and that 
it may lawfully insist that the plaintiff, and other shippers or consign- 
ors, or other persons desiring to make shipments over its lines, shall 
furnish or pay for such stamps, to be affixed and canceled to such bills 
of lading, manifests, or other memoranda, before your petitioner can 
lawfully be required to accept such shipments for carriage and transpor- 
tation." The complaint charges that "the défendant is now, and was at 
ail times herein mentioned, a common carrier of freight, goods, and 
merchandise, and engaged in the business of càrrying freight, goods, 
and merchandise, as such common carrier, within the state of Calif ornia, 
and to and from différent parts tbereof, and particularly to and from 
the city and county of San Francisco and the city of Oakland in said 
state, and was at ail times herein mentioned offering to carry the class 
of freight hereinafter mentioned and described; that on or about the 
12th day of September, 1898, the said plaintiff, being désirons of hav- 
ing défendant carry a certain package of photographs from said city 
and county of San Francisco to said city of Oakland, at said time, dur- 
ing the business hours of said défendant, at and in its office in said 
city and county of San Francisco, then and there offered and tendered 
to défendant said package of photographs, to be by said défendant, as 
such common carrier, conveyed and transported from said city and coun- 
ty of San Francisco to said city of Oakland, for which the charge of said 
défendant for said package was twenty-flve cents ; that at said time and 
place the said plaintiff offered and tendered to said défendant the said 
sum of twenty-flve cents as freightage on said package; that said de- 
fendant at said time and place refused, and ever since said time has 
refused, to accept or receive said package, or to convey or transport the 
same, or to permit its conveying or transporting upon or over any of 
its lines or conveyances, and said défendant now refuses to receive, ac- 
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cept, transport, or convey the said package of photographs so as af ore- 
said offered and tendered by plaintiff for conveyance and transporta- 
tion; that by reason of said defendant's refusai to receive, transport, 
or convey said pacliage of photograplis as aforesaid, plaintiff was com- 
pelled to send the same by other conveyance, was greatly inconven- 
ienced, incurred additional cost and expense, ail to his great damage, 
in the sum of flfty dollars." 

It will be observed that it does not appear from the plaintiff's state- 
ment of his cause of action that it is one arising under the constitution, 
laws, or statutes of the United States, and that more than |2,000, ex- 
clusive of interest and costs, is involved. Tennessee v. Union & 
Planters' Bank, 152 U, S. 454, 14 Sup. a. 654; Chappell v. Water- 
worth, 155 U. S. 102, 15 Sup. Ct. 34; Walker v. Collins, 167 U. S. 57, 
17 Sup. Ct. 738. Nor does it appear from the pétition for removal that 
the suit is between citizens of différent states, and more than |2,000, 
exclusive of interest and costs, is involved. Stevens v. Nichols, 130 
U. S. 230, 9 Sup. Ct. 518; Crehore v. Railway Co., 131 U. S. 240, 9 Sup. 
Ct. 692. The court has suggested to counsel that the circuit court 
has no jurisdiction of this case, for the reason that no fédéral question 
is stated in the complaint, diverse citizenship is not alleged, and the 
amount involved is not suiflcient to give the court jurisdiction. But 
the défendant contends that the court has original jurisdiction of the 
case, under section 629 of the Kevised Statutes, which provides, among 
other things, as f ollows : 

"Sec. 629. The circuit courts shall hâve original jurisdiction as follows: 
• * * Fourth. Of ail suits at law or in equity arising under any act pro- 
viding for revenue. * * *" 

It was held in Ames v. Hager, 36 Fed. 129, that this clause of section 
629 of the Eevised Statutes was not repealed by the act of March 3, 
1875, or by the act of March 3, 1887; and, being in force as to the 
original jurisdiction of the circuit court, it is claimed that the court has 
the like jurisdiction by removal over cases arising under the internai 
revenue laws, without regard to the amount in dispute. The case of 
Crawf ord v. Hubbell, 89 Fed. 1, is cited in support of this claim ; but 
I do not understand that the court in that case held that section 629 of 
the Eevised Statutes conferred jurisdiction by removal of a case arising 
under the internai revenue laws, where the amount in dispute was less 
than $2,000. From an examination of the record of the case furnished 
to the court, it appears that the action was in equity to restrain the de- 
fendant, not only from exacting increased charges ifor stamp duties on 
specified shipments, but from continued exactions on that account 
which would, unless prohibited by the court, resuit in a multiplicity of 
suits; that the amount involved, exclusive of interest and costs, ex- 
ceeded the sum and value of |2,000; and, from plaintiff's own state- 
ment of his cause of action in the complaint, it arose under the consti- 
tution and laws of the United States, to wit, under the internai revenue 
laws of the United States. This was suflScient to justify the court 
in sustaining the removal. The act of March 3, 1887 (24 Stat. 552), 
as corrected by act of August 13, 1888 (25 Stat. 433), is the gênerai law 
on the subject of the removal of cases from the state courts to the 
United States circuit courts, and must be looked to as furnishing sub- 
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stantîally the whole System in that regard. Black, Dill. Rem. Causes, 
§ 11, The second section of that act provides : 

"Any suit of a civil nature, at law or In equity, arlslng under the constitu- 
tion or laws of the 'Dnited States, or treaties made, or whlch shall be made 
under their authorlty, of which the circuit courts of the United States are 
given original jùrisdlction by the preceding section, which may now be pend- 
ing, or whlch may hereafter be brought in any state court, may be removed 
by the défendant or défendants therein to the circuit court of the United States 
for the proper district. • * *" 

In the preceding section (section 1) the circuit courts of the United 
States are given original jurisdiction — 

"Of ail suits pf a civil nature, at common law or in equity, where the matter 
In dispute exceeds, exclusive of interest and costs, the sum or value of two 
thousand dollars, and arising under the constitution or laws of the United 
States, ♦ * * or In whlch controversy the United States are plaintiffs or 
petltloners, or In whlch there shall be a controversy between cltlzens of différ- 
ent statea In whlch the matter In dispute exceeds, exclusive of interest and 
costs, the sum or value aforesaid. • • *" 

The original jurisdiction of the circuit court, on the facts in the prés- 
ent case, cannot be found in the provisions of this flrst section; and, 
if the original jurisdiction of the court cannot be maintained under that 
section, it is clear that the right of removal does not exist under sec- 
tion 2 of the act. The fact that the court might hâve original juris- 
diction of the case under clause 4 of section 629 of the Kevis^ Statutes 
does not aid the claim of a right of removal under this act, and my at- 
tention has not been ealled to any other act that gives the right of 
removal in a case of this character. The suggestion of the court in 
Vinal V. Improvement Co., 34 Fed. 228, that "it would seem to be the 
reasonable meaning of the second section in the amending act [March 
3, 1887], like the second section of the original act [March 3, 1875], to 
permit a défendant to litigate in the circuit court, by a removal, any 
suit which he could litigate there if it was originally commenced in 
a circuit court," has référence to the question of jurisdiction over the 
person of the défendant; the court holding that the word "jurisdiction," 
as used in the second section of the act of March 3, 1887, "refers to 
jurisdiction over the subject-matter, to the gênerai jurisdiction of cir- 
cuit courts, and means a jurisdiction which would enable any circuit 
court to entertain and détermine the controversy, if the parties were 
before it." It is certain that the jurisdiction of the circuit court on 
removal is not clear in this case, and it is only when the jurisdiction of 
the court is clear that it is justified in assuming cognizance of the 
cause on removal. Fitzgerald v. Eailway Co., 45 Fed. 812; Hutcheson 
V. Bigbee, 56 Fed. 329; In re Foley, 76 Fed. 390; Coal Co. v. Haley, Id. 
882. The fact that the circuit court may hâve original jurisdiction of 
a case is not suflBcient to justify the court in retaining jurisdiction on 
removal. The right of removal is wholly statutory, and, unless some 
provision of law can be found for the removal of a particular case, the 
state court is not ousted of its jurisdiction by unauthorized proceedings 
taken on that behalf. Insurance Co. v. Pechner, 95 U. S. 185; Fidelity 
Trust Co. v. Gill Car Co., 25 Fed. 737. Let an order be entered re- 
manding this case to the court from whence it was removed. 
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BUHLBNDBR v. CHESAPBAKE, 0. & S. W. R. CO. et al. CARNEGIE 
STEEL CO., Limited, v. SAMB. HABRIMAN v. SAME. 

LLOTD et al. V. SAME. 

(Circuit Court of Appeals, Sixth Circuit. November 9, 1898.) 

Nos. 562-565. 

1. Appbal— CiBCDiT Court of Appbals— Review of Questions of Pact. 

A finding by a commlssioner on a disputed question of fact, In whlcli the 
court bas concurred, will be accepted by the circuit court of appeals, in 
the absence of cogent évidence of mistake. 
8. Railroads— Insolvenot— Preferential Liens for Equipmbnt. 

Where steel rails were sold to an individual, on his own crédit, for the 
lessee of a railroad, the seller Is not entitled to a preferential lien therefor 
on the property of the lessor. 

3. Samb— RiGHTS OF Gênerai. Cbeditobs. 

A recelvershlp of a railroad, though obtained In a suit in behalf of gên- 
erai creditors, does not entitle such creditors to payment from the earnings 
under the receivership in préférence to claims usually denomlnated "debts 
of the Income," and which are preferential charges thereon as agalnst ail 
other creditors; and a payment of such debts by the receiver is not a di- 
version of assets which glves gênerai creditors the right to hâve the 
amount of such payments restored from the corpus of the property, as 
against mortgage creditors. 

4. Bame— Patments By Recbivbrs. 

Where the complainants themselves obtained orders directing the re- 
ceiver of a railroad to pay iuterest to prevent the maturing of liens on 
the property, they cannot pbject that subséquent payments ordered con- 
stltnted an improper diversion of the income. 

Appeals from the Circuit Court of the United States for the District 
of Kentucky, 

On December 22, 1893, the original bill of CoUis P. Huntington against the 
Chesapeake, Ohio & Southwestern Railroad Company, with the answer of the 
défendant, were presented to the circuit judge, and motion made for the ap- 
pointment of receivers under the bill. Défendant was incorporated under the 
laws of the States of Kentucky and Tennessee. On the same day the com- 
monwealth of Kentucky appeared by counsel, and made application to be ad- 
mitted as a party défendant for the purpose of resisting the appointment of 
receivers. Both motions were continued until December 28, 1893, when the 
bill was for the first time actually marked "Piled" by the clerk. There was 
the necessary diverse citizenship of the parties to this bill, and the court had 
undoubted jurisdiction. On December 28th Huntington presented an amended 
and suppleûiental bill, bringing in as défendants Lloyd and Hawes, as trustées, 
In a second mortgage executed by the défendant company. In this amended 
bill Huntington alleged that he was owner of a majority of the second mort- 
gage bonds, and holder of past-due interest coupons aggregating a large sum, 
to satisfy which it was sought to hâve the second mortgage foreclosed. 
The original bill was a représentative gênerai creditors' bill, flled on behalf 
of ail creditors who might come In under the usual equity rules. Under the 
bill, as amended, receivers were appointed, and put in possession of the rail- 
road property, with directions to operate the same under orders of the court. 
By the decree the receivers were directed, in their discrétion, from time to 
time, "out of the funds coming into their hands, to pay the expenses of oper- 
ating the said property and executing their trust, and ail taxes and assess- 
ments upon said property, or any part thereof , and ail such rentals and in- 
stallments as may fall due or be due for the use of any portion of said rail- 
road and other property, or for any roUing stock or equipment heretofore 
furnished to said company, and partially paid for, and also to pay any and. 
ail amounts due from said company to employés in its business, and to persons 



b 91 FEDERAL REPORTER. 

vho auppUed materials and supplies for earrylng on of said business." In 
the amended bill by Huntington the citlzenshlp of Lloyd and Hawes, trustées 
in the second mortgage, was not alleged cr shown, but It subsequently ap- 
peared from other parts of the record that Hawes was a citizen of the same 
State with eomplainant Huntington. January 19, 1895, an original fore- 
closure blU by Lloyd and Hawes, trustées in the second mortgage, was filed 
against the Chesapeake, Ohio & Southwestern Kailroad Company, seeking fore- 
closure of that mortgage, subject to the lien of the flrst mortgage, and the 
original receivershlp under the Huntington bill was extended to this bill from 
and after date of flling. The cases were Consolidated, and a new set of books 
were opened, In order to préserve the distinction between the accounts and 
earnings up to that time and those made and arising thereaf ter. The receiver- 
shlp up to this date Is called the "flrst recelvership." Oredltors and lien claim- 
ants intervened, and the usual références vcere had, wlth reports. The prop- 
erty was sold, and decree made for distribution of the proceeds; and this 
record présents for considération appeals from that decree by intervenlng 
petitioners, and by the purchaser and trustées In the mortgage foreclosed. 

A. P. Humphrey, for Carnegie Steel Ce. 

Edward F, Trabue, for E. H. Harriman and Lloyd & Hawes. 

Wm. Marshall BuUitt, for Henry Euhlender. 

Before TAPT, Circuit Judge, and SEVERENS and CLAEK, District 

Judges. 

CLAEK, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

We do not understand that the assignments of error by the purchaser 
and trustées require serions or particular discussion. Manifestly, they 
cannot be sustained, and may be dismissed without further attention. 

We now examine the claims presented by the appeals of Euhlender 
and the Carnegie Steel Company, Limited, in their order. 

Euhlender recovered judgment in the state court against the Chesa- 
peake, Ohio & Southwestern Eailroad Company for |50,000, besides 
interest, and eaused exécution to be issued thereon, which was on the 
30th day of June, 1894, levied on certain parcels of land owned by the 
railroad company, known as the Hospital and Eiver Front properties, 
situated in Paducah, Ky. ; the property being at the time in the pos- 
session of the receivers appointed under the Huntington bill. There- 
upon Euhlender flled his intervening pétition in the Huntington case 
and in the Consolidated foreclosure suit; claiming a flrst or prior lien on 
the property levied on, by virtue of the exécution levy. Ruhlender's 
judgment was allowed as a gênerai debt against the Chesapeake, Ohio 
& Southwestern Railroad Company, but the decree was against the 
contention that a prior lien was acquired by the levjr; the court holding 
that the levy was void, because the property was at the time in the pos- 
session of the receivers, and, further, that this property was covered by, 
and subject to, the lien of the second mortgage. For appellant Euh- 
lender, it is insisted that no suit was instituted until December 28, 
1893, when the Huntington bill was marked "Filed," and when the 
trustées in the second mortgage were made parties défendant by amend- 
ment, and that for the want of the requisite diverse citizenship the 
court was without jurisdiction, and the appointment of receivers and 
ail proceedings void, until the foreclosure bill of Lloyd and Hawes was 
filed, January 19, 1893, after which it is conceded that the court had 
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iurisdiction. The further contention is that the lots levied on were 
not covered by the second mortgage, and were subject to levy. The 
lots were purchased after the exécution of the mortgage. In the de- 
scription of the property conveyed, the mortgage contains language as 
follows: 

"And the lands, real estate, leaseholds, easemeats, and other rights or In- 
terests In or pertaining to lands, * * * and appurtenances thereunto belong- 
Ing or In any wise appertaining, whether now owned and possessed, or tiere- 
after to be acqulred, used, or intended for use for the purpose of, or In con- 
nection with, the said railroad, or the opération or maintenance thereof, 

• * * and ail the franchises, rights, and ail other the corporate property, 
real and Personal, of said railroad compauy, belonging or appertaining to 
the said railroad, whether heretofore acquired, and now held or owned, or 
hereafter to be acquired, by the said railroad company, or at any time used, 
or designed to be used, in or upon, or in connection with, the said railroad; 

* * * ail lands acquired or designed for dépôts, warehouses, structures, 
and side tracks, at either terminus, or along the line of said railroad, whether 
now held and owned, or hereafter to be acquired, by the said railroad Com- 
pany, or for use in connection with said railroad; and ail continuations, 
branches, tracks, or extensions of said raUroad to such dépôts, warehouses, 
and structures." 

The real point of the contention is not that the terms of the second 
mortgage are not sufSciently broad to include this property, but that 
thèse lots were not property "used or intended for use" in connection 
with the railroad itself. Proof was properly admitted as to the pur- 
pose for which the lots were purchased, and the spécial master found 
that the lots were acquired for use in connection with the railroad, and 
his conclusion in this respect was concurred in by the court. Under 
such circumstances, in the absence of cogent évidence of a mistake of 
f act or error of law, the finding will be accepted by this court. Belltnap 
V. Trust Co., 47 U. S. App. 663, 26 C. G. A. 30, and 80 Fed. 624; Emil 
Kiewert Co. v. Juneau, 47 U. S. App. 895, 24 C. C. A. 294, and 78 Fed. 
708; Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237; Crawford v. 
Neal, 144 U. S. 585, 12 Sup. Ct. 759; Sait Co. v. Brigel, 30 G. C. A. 415, 
86 Fed. 818. We ûnd nothing in the record which would authorize us 
to disturb the decree upon this ground. Agreeing as we do with the 
circuit court in the conclusion that thèse lots passed under the after- 
acquired propeii:y clause of the second mortgage, and that the lien 
claimed for Euhlender was properly denied on this ground, we do not 
find it necessary to consider or détermine the question made as to the 
jurisdiction under the Huntington bill. 

We now come to the questions presented under the appeal of the 
Carnegie Steel Company, Limited. This company, in its pétition of 
intervention, asserted a preferential claim of |147,000, being the aggre- 
gate amount of flve separate notes given for steel rails sold and deliv- 
ered during the years 1892 and 1893. The entire claim was rejected 
by the spécial master. At the hearing, counsel for the petitioner con- 
ceded that recovery could not be had on the two notes given for the 
rails sold in 1892. On exceptions to the master's report, the claim was 
allowed by the court as a gênerai or unsecured debt to the extent of 
187,771.22 ; being the aggregate amount of the notes for rails sold and 
delivered in 1893. The Chesapeake, Ohio & Southwestern Railroai 
Company was organized, as we hâve seen, as a corporation, under the 
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laws of tbe states of Tennessee and Kentucky, and on January 29, 
1886, leased its railroad and railway property to the Newport News & 
Mississippi Valley Company, a corporation organized under the laws of 
the State of Connectieut. The lease was for the term of 50 years, be- 
ginning Pebruary 1, 1886, and the lessee company entered into posses- 
sion and operated the railroad until July 31, 1893, when the lease was 
canceled by agreement, and the lessor restored to the possession of the 
property. The steel rails sold by the petitioner and delivered during 
theyear 1893 wére purchased by contraet dated March 30, 1893, as ap- 
pears on the invoices for the rails, and in the master's report. Thèse 
rails were originally entered on the books of the Newport News & 
Mississippi Valley Company as a purchase by it from the Carnegie 
Steel Company, Limited. The complainant (Hnntington) in the origi- 
nal bill was président ând the chief owner and stockholder in lie 
lessee company, and also of the lessor company. The steel rails appear 
to hâve been in faet sold to K . xtington, and on his crédit, exclusively, 
by the Carnegie Steel Company, Limited; and the three notes on which 
recovery was finally sought under the pétition were executed by the 
Chesapeake, Ohio & Southwestern Eailroad Company, payable to the 
order of Mr. Hnntington, and by him indorsed to the Carnegie Steel 
Company, Limited. At tiie time of the sale and delivery of thèse rails, 
as will appear, the Chesapeake, Ohio & Southwestern Railroad Com- 
pany was neither in possession of nor operating the railroad, but the 
same was in the possession of and being operated by the lessee com- 
pany. During August, 1893, or later, the entries previously made 
on the books of the Newport News & Mississippi Valley Company were 
canceled. After the lessor company had been restored to the posses- 
sion of the railroad and railway property, and had opened up a set of 
books, direction was given from the New York oiBce of the two com- 
panies that the entirê purchase of 3,000 tons of rails should be credited 
on the books of the lessor company to the Carnegie Steel Company, 
Limited, which was done. By the (érection or procurement, evidently, 
of Mr. Hnntington, and for his own purpose, the lessor company was 
then caused to exécute the three notes now in question, payable, as 
stated, to the order of Mr. Huntingtoh, and indorsed by him to the 
Carnegie Steel Company, Limited. Upon thèse and other facts not 
necessary to be more particularly detailed, the spécial master found that 
the steel rails for which thèse notes were given were sold to Hnntington 
for the Newport News & Mississippi Valley Company, and not to the 
Chesapeake, Ohio & Southwestern Railroad Company; and the circuit 
court concurred in this ânding. As, however, the lessor company had 
executed its notes for the amount, the daim was allowed as a gênerai 
debt as between the two companies, both virtually under Mr. Hunt- 
ington's control. The court held that the trustées in the second mort- 
gage were not to be affected by the mère form which the transaction 
was flnally made to assume, and that, in determining whether the 
claim was a preferential one as against the mortgagees, the real facts 
of the original transaction were open to inquiry. The claim to a lien 
for this debt was consequently denied upon the ground stated, that the 
steel rails were sold to Huntington, and on his crédit, and purchased 
by the Newport News & Mississippi Valley Company, and not by the 
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Chesapeake, Ohio & Southwestern Eailroad Company. We kive no 
difflculty in accepting this conclusion of the master and circuit court, 
under the rule applicable to such a flnding. Our own examination of 
the record satisfies us that this question of f act was well decided. The 
proposition, then, that the steel rails were sold to Huntington for the 
lessee company while in possession and operating the railroad, and 
not to the lessor company, completely removes every other ground sug- 
gested in argument on which this debt should be treated as a preferen- 
tial claim, and a more particular discussion of this branch of the peti- 
tioner's contention does not seem to be required. 

There is nothing in the case of Virginia & A. Coal Co. v. Central 
Railroad & Banking Co., 170 U. S. 355, 18 Sup. Ot. 657, in conflict with 
what is hère decided. In that case, upon the évidence contained in 
the record, the court said: 

"We hold that the contract upon whleh both Interveners relied— the deliv- 
eries of coal furnished by the Sloss Company being under the contract which 
had been made with the Virginia Company— waa made with the Banville 
Company; but we conclude from the terms of the contract that the intention 
of the parties was that the coal was to be used In the opération of the Unes 
of the Central Company, and that the mining companies did not rely simply 
upon the responsibility of the Banville Company, but, on the contrary, that 
the coal companies looked to the earnlngs of the Central System as the source 
from which the funds to pay for the coal to be furnished were to be derived." 

The coal was furnished to, and the bills originally made out against, 
the owning company {Central Company), and not against the operating 
company, and the offer to sell and the written acceptance were ex- 
pressly on behalf of the owning company. It was stipulated in the 
agreed statement of facts that during the receivership a sum had been 
expended in betterments on the Unes much larger than the supply 
claims. This expenditure was out of the surplus earnings of the 
receivership. Thèse and other features of that case clearly distinguish 
it from this. The court expressly guarded the décision against mis- 
construction by saying the court must not be understood as detracting 
from the utterances of previous cases. 

We now corne to a question made by the Carnegie Steel Company, 
Limited, as a gênerai créditer, in relation to certain claims paid out of 
what it is claimed were the net or surplus earnings under the flrst 
receivership under the Huntington bill, covering the period from De- 
cember 28, 1893, to January 19, 1895, when the original bill for the 
foreclosure of the second mortgage was flled. It is insisted that the 
money in the treasury of the Chesapeake, Ohio & Southwestern Rail- 
road Company at the time of the appointment of the receivers under 
the Huntington bill, together with the sums collected on accounts due 
that company, should be added to the surplus earnings during the flrst 
receivership, making in the aggregate a large sum for distribution 
among the gênerai creditors. It was insisted in the court below that 
varions debts and claims had been paid out of the surplus earnings ac- 
cumulated during the flrst receivership, not properly payable out of that 
fund, and that there had consequently been a diversion of the net earn- 
ings during the flrst receivership, which should be restored by reimburs- 
ing the income from the corpus of the property to the extent of such 
diversion. Objection to a number of the claims paid is no longer in- 
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sisted upon in this court. It is now insisted that there was an îm- 
proper application of the funds accumulated during the flrst receiver- 
ship only to the extent of |251,828.06. The objection extends to the 
amount paid ont on the Chesapeake, Ohio & Southwestern Eailroad 
Oompany's flrst mortgage coupons under order of the court, to the 
sum used to pay certain equipment trust notes and certain preferential 
claims in favor of the Newport News & Mississippi Valley Company for 
materials and supplies. The equipment trust notes or bonds were exe- 
cuted for partial payments on rolling stock purchased and used in the 
opération of the road; the receivers having, after their appointment, 
adopted the contract upon the ground that it was necessary to keep 
the rolling stock for use in the opération of the railroad. The in- 
sistence that there was a large accumulation of surplus earnings during 
the flrst receivership, and that there was a diversion of such earnings, 
is rested mainly on the view that the Huntington bill was a gênerai 
creditors' bUl, exclusively. It could hardly be maintained that the 
expenditures made would not hâve been properly payable out of the 
income under a foreclosure bill, or a bill flled in the double aspect of 
both a foreclosure and gênerai creditors' bill. It was consequently 
made a question in the court below, and also hère, whether the Hunt- 
ington bill was a gênerai creditors' bill, exclusively. In dealing with 
this question and the question of net earnings, the court below, after 
extended référence to the charges of the original bill, said: 

"The conclusion which we, therefore, reach, is that this bill was not a bill 
exclusively for the benefit of gênerai creditors. It was a bill to which the 
mortgagees under the second mortgage were parties, and which sought the 
foreclosure of that mortgage. The authorities limlt the exclusive rigbt of a 
second mortgagee to the income of a receivership created under a bill flled 
by him to a case where the flrst mortgagee is not a party to the suit. Mil- 
tenberger v. Kailroad Co., 106 V. S. 286, 307, 1 Sup. Ot. 140. If this is so 
as to a bill flled by a second mortgagee, it inust be so, for a stronger reason, 
where the bill is flled by a gênerai creditor, not only for the purpose of im- 
poundlng the revenue for the beneflt of the gênerai creditors, but for the 
purpose of foreclosing the second mortgage. In such case the income must 
be expended according to the priority of the contract of the several creditors 
who become parties to the proceeding. But if we assume that the second 
mortgagees are Improper parties to that bill, and that it is to be treated as 
a bill for the benefit of gênerai creditors, we hâve then to deal with the 
question as to the proper application of the income under such a bill. It is 
to be noticed that, in that aspect of it, it is not a bill by a single creditor 'for 
the purpose of impounding the Income for the satisfaction of his debt, but it 
is a représentative bill flled for the purpose of reaching the Income, and 
applying It in satisfaction of ail creditors who are entitled to proceed against 
the income, other than the mortgagees. The bill speciflcally states the fact 
that there are claims aggregating nearly two millions of dollars for materials 
and supplies, which clalm priority of satisfaction, and the complainant ex- 
cuses himself from making thèse claimants défendants or co-complainants 
for the reason that he does not know their names or résidences. The object 
of the bill is to wind up the said railroad as an insolvent corporation, and, 
as originally framed, to sell the property subject to its mortgages, if neces- 
sary. Its purpose is to prevent the separate maintenance of suits by the 
holders of preferential claims, and the disintegration of the road by sales 
in parts or parcels for the satisfaction of taxes alleged to be due, amounting 
to more than $90,000. The préservation of the integrity of the road and its 
continued opération was the prlmary object which the pleader had in mind 
when the original bill was drafted. But It is insisted by the gênerai credit- 
ors that that class of debts, for wages, and for materials, and for supplies. 
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and for traffle balances, which, under some circumstances, hâve been beld 
entitled to payment out of tbe corpus of the mortgaged property In préférence 
to the mortgâgee, and which hâve been paid out of the income arislng under 
the first reeeivershlp, constitute a diversion of the income impounàed under 
their bill, and that the corpus of the property should relmburse the income 
to the extent of such diversion. The class of claims referred to are clalms 
which bave been denominated by the suprême court, In many décisions, as 
'debts of the income.' They constitute debts of the income, upon the theory 
advanced in the cases of Fosdick v. Schall, 99 U. S. 235; Miltenberger v. Rail- 
road Co-, 106 U. S. 311, 1 Sup. Ct. 140; Burnham v. Boweu, 111 TJ. S. 176, 
4 Sup. Ot. 675; Kneeland v. Trust Oo., 136 U. S. 89, 10 Sup. Ct. 950; Thomas 
v. Car Co., 149 U. S. 95, 13 Sup. Ot. 824,— that the current income of a railway 
is to be devoted primarily, by the implied consent of tbe mortgagees, to the 
payment of the current operating expenses, and that if such income is diverted 
to the payment of interest, or permanent improvements to the mortgaged prop- 
erty, such shall be entitled to a préférence out of the income of the mort- 
gâgee' s receivership, or, if necessary, out of the corpus of the property, to the 
extent of such diversion. And, independent of any diversion, certain debts 
hâve been preferred which are for labor and supplies furnished shortly prlor 
to the receivership to keep the road a golng concern, upon the theory that 
thereby the mortgaged property has been preserved, and enabled to perform 
Its duty to the public as a common carrier. 

"The question we hâve hère to deal with is not whether thèse preferential 
claims are entitled to be paid out of the corpus of the property, because of 
an original diversion by the railroad company of income for the purpose of 
the improvement of the mortgaged property, or for the payment of interest 
upon the mortgage debt, for no such diversion is alleged or proved. But the 
insistence is that where gênerai creditors obtain a receiver for the purpose 
of operating the road and applying the income, after the payment of operating 
expenses, in satisfaction of their debts, preferential claims paid out of said in- 
come constitute a diversion of the assets, and that gênerai creditors may be re- 
imbursed out of the corpus of the property, and at the expense of the mortga- 
gees. To this claim we cannot agrée at ail. It is utterly unsound in law and 
morals, especially under a blU framed for the purposes for which this bill was 
framed. Thèse preferential debts are primarily debts of the income, and a gên- 
erai créditer cannot obtain satisfaction out of tbe income in préférence to such 
debts. The surplus of income must first be applied, in our judgment, to the 
payment of debts incurred prior to the appointment of the receiver, for wages 
and labor and materials and supplies; and it is only the surplus remaining 
after the discharge of debts which were presented under such a receivership 
that is properly applicable to gênerai creditors. The appointment of a receiver 
is, in a large sensé, subject to the discrétion of the court; and the court may, 
as It did in this case, appoint the receiver upon condition that thèse prefer- 
ential debts shall be paid out of the surplus of the income over and above the 
expenses of the opération of the road. One of the objects of this bill was that 
the taxes to accrue and accrued, and which threatened the integrity of the 
road, should be paid. The bill prayed that such taxes might be paid, and 
the court granted the prayer of the bill. Clearly, taxes which were paid by 
the first receiver were properly paid out of the net income of the road. Ail 
preferential claims which were set up and established in this cause, and 
which were entitled to be paid out of the income in préférence to the mort- 
gagees, are likewise entitled to be paid in préférence to the gênerai crédits, 
as against the net earnings. We are also of opinion that where the counsel 
controUing such gênerai creditors' bills obtains or assents to an order direct- 
ing the payment of equipment trust bonds, or of equipment trust notes, or 
equipment trust coupons, such payments being made for the purpose of pre- 
serving the roUing stock of the company, that its opération by the receiver 
which they hâve obtained might not be interfered with, are proper disburse- 
ments of the income, and the gênerai creditors assenting to such disburse- 
ments will not be suffered to say that they were diversions of the income in 
behalf of the mortgage creditors. So, with respect to the payment of cou- 
pons upon the Paducah & Elizabethtown mortgage, and the sinking fund 
due under that mortgage, and coupons maturing under the first mortgage, it 
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was deemed essentlal by the court tliat thèse two underlying mortgages 
ahould not be suffered to mature, and that It was essentlal, In the interest of 
ail the credltors, secured and unsecured, that the Interest should be kept 
down upon thèse senior mortgages. At an early day In the history of thls 
recelvershlp the complainants themselves asked and obtalned direction that 
the recelvers should pay the interest upon both of thèse mortgages out of the 
earnings of the recelvershlp. It Is true that at a later day; when that order 
was repeated wlth référence to certain Interest which had not yet been palS 
under the preylous orders, counsel for the gênerai credltors objected, and, 
that the court reserved the rlght to protect the gênerai CTedltors agalnst such 
order In case It should iBnally détermine that the payment of such Interest 
was an Improper use of the Impounded Income. We thlnk that objection 
came too late. The complainants themselves had regarded that as proper 
policy, and had themselves induced the court to make the order dlrectlng the 
payment of such interest, and ought not to be now suffered to complaln. We 
are, therefore, of opinion that the disbursements by the receivers on account 
of equlpment trust obligations, and on account of the Paducah & Eiizabeth- 
town mortgage, and on account of the first C, O. & S. W. mortgage, were 
proper applicaflcns of the Income Impounded under Mr. Huntington's bill, if 
it be tfeatëd as a bill for the beneflt of gênerai credltors. So, with respect 
to the alleged' additions and improvements for which the sum of $117,909.83 
was paid; thèse additions and Improvements were made presumably wlth the 
assent and consent of the gênerai credltors represented by Mr. Huntington's 
bill. The cases of Mcintosh v. Eallroad Co., 34 Fed. 608, and Central Pac. 
K. Oo. v. U. S., 09 U. S. 420, are not In point wlth respect to such expendi- 
tures. Those cases ail tum upon the construction of contraets between cred- 
ltors or between the rallroad companles and the United States, as embodied 
In statutes; and In the last case the tJnlted States suprême court took occa- 
sion to approve that method of rallroad bookkeeping by which ordinary im- 
provements and betterments, not constituting new construction, are charged 
to current expansé account. We thlnk, under the circumstances hère, that 
the receivers were justlfled in making thèse expendltures,'and that the gênerai 
credltors, by thelr fallure to object, hâve approved this character of expendl- 
tures, and that they ought not now to be suffered to treat that as an Improve- 
ment of the roadway for the beneflt of the mortgagee. In thls view of the 
case, there are no net earnings arlsîng from the opération of the railway for 
distribution among the gênerai credltors." 

In the views thus stated, and in the conclusion arrived at, we con- 
cur. The resuit thus reached renders it unnecessary for us to con- 
sider or décide the question of jurisdiction, to which much of the argu- 
ment at bar was devoted. The proposition that there were no sur- 
plus earnings during the first receivership for distribution among the 
gênerai creditors éliminâtes that question from the case. The claims, 
to the payment of which exception is withdrawn in this court, rest sub- 
stantially upon the same grounds as thbse the allowance of which is 
still resisted. Both classes of claims were essentlal to the préserva- 
tion of the rallroad as a System, and to its successful opération, and 
without which substantial earnings would hâve been impossible. The 
Huntington bill clearly presented a situation requiring thèse expendi- 
tures, and the suit throughout was conducted maiply with référence 
to the case presented in that bill. We conclude that none of the as- 
signments of error by either of the appellants can be sustained, and 
the resuit is that the decree below is afSrmed. 
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FLORIDA MORTG. & INV. CO., Limited, v. FINLAYSON. 
(Circuit Court of Appeals, Pifth Circuit. Deeember 13, 1898.) 

No. 674. 

1. Administration — Subjection of Lands bt Creditor— Bona Fide Pur- 

CHASER FROM HbIRS. 

Under tlie laws of Florlda, the lands of a décèdent are assets in tlie 
hands of his admlnistrator or executor for the payment of debts, and re- 
maln subject to such liabillty so long as there are debts of the estate un- 
pald and enforceable. The statute also gives creditors of an estate a 
remedy by action against the admlnistrator, and the sale of lands under 
a judgment so obtalned. Eeld that, in the absence of a statute provlding 
for the recordlng of judgments In other countles, one obtaining title to 
lands shown by the abstract of title obtalned to hâve been acqulred by the 
grantor, by descent, from an ancestor who resided at the time of hls death 
in another county of the State, was chargeable wlth notice of an unsatis- 
fled judgment against the admlnistrator In such county, and that the ad- 
ministration had not been closed, and took the lands subject to thelr 11a- 
bllity to sale thereunder. 

2. Same — Lâches of Orbditoh. 

Bqulty folio ws the law, as to limitations; and, Tvhere the life of a judg- 
ment Is 20 years under the statute, the holder of a judgment against an 
admlnistrator wlU not be held guilty of such lâches as wlU authorlze a 
court of equlty to set aslde a sale of land thereunder, made wlthln such 
time, where the administration bas not been closed, and especlally where 
payments hâve been made thereon from time to time by the admlnistrator. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

This was a suit in equity by the Florida Mortgage & Investment 
Company, Limited, against Daniel A. Pinlayson, in his own right 
and as admlnistrator of A. Florida Finlayson, deceased, to remove 
an alleged cloud from the title to land. From a decree dismissing 
the bill (74 Fed. 671), complainant appeals. 

Thos. L. Shâckleford and M. B. K. Pettingill, for appellant. 
Thos. L. Clark, for appellee. 

Before PARDEE, Circuit Judge, and SWAYNE and PAELANGE, 
District Judges. 

PAEDEE, Circuit Judge. The Florida Mortgage & Investment 
Company, Limited, flled its bill in the circuit court against Daniel 
A. Finlayson, individually and as admlnistrator of A. Florida Pin- 
layson, deceased, to remove an alleged cloud from the company's 
title to 800 acres of unoccupied lands situated in Hernando county, 
Fia. On the hearing in the court below the bill was dismissed, and 
from the decree denying relief this appeal is prosecuted. 

The facts in the case were agreed to as foUows: 

"(1) In the year A. D. 1872, William J. Balley departed this life Intestate in 
Jefferson county, Florida, where he then resided, and had lived for a long 
number of years prlor to his death. At the time of his death he was the 
head of a family, and entitled, under the constitution and laws of Florida, 
to 160 acres of land, and $1,000 worth of Personal property, as exempt from 
forced sale for the payment of his debts. At the date of hls death he was 
seised of about 3,500 acres of land in Jefferson county, and of a large body of 
wild land» In Hernando county, Florida, Including the 800 acres of land in- 



14 91 FEDERAL REPORTER. 

volved In thls suit. (2) In July, A. D. 1875, James F. Tucker was duly ap- 
polnted adminlstrator of the estate of sald William J. Bailey, deceased, by 
the county judge of Jefiferson county, Florlda, and on that same day filed his 
bond and qualifled as sueh adminlstrator, and letters of administration issued 
to him. The administration of said estate bas never been finished, but is 
still pendlng in Jefferson county; and said James F. Tuclcer bas never been 
discharged, and is still the adminlstrator of said estate. (3) On July 31, 
1875, said James F. Tucker, as adminlstrator of sald estate, flled In the office 
of the county judge of Jelïerson county an Inventory of appraisement of the 
Personal property of sald estate, whlch shows the appraised/- value thereof 
to hâve been $1,700. The debts due and owlng by said deceased at the time 
of his death, whieh were duly presented to said adminlstrator, amounted to 
$4,800, includlng the debt afterwards reduced to judgment by A. Florlda 
Finlayson, as hereinafter stated. (4) On September 6, A. D. 1875, A. Florlda 
Flnlayson recovered in the circuit court of Jefferson county a judgment against 
sald James F. Tucker, as adminlstrator of said William J. Bailey, deceased, 
for $4,381.40, whlch was rendered upon a promissory note made by the said 
deceased, in his lifetime, jolntly with James F. Tucker, for money borrowed 
by them, whlch said amount by the judgment of said court was to be levied 
on the goods and chattels, lands and tenements, whlch were of said William 
J. Bailey at the time of his death, in the hands of said adminlstrator to be 
administered, and of ail the property of whlch said deceased died seised or 
entltled to, which was subject to such administration. (5) In the meantlme, 
and whlle said Judgment was outstanding and unsatisfled, and while the said 
administration was pendlng In Jelïerson county, the adminlstrator, James F. 
Tucker, who was the son-in-law of sald deceased, wlth his wlfe, the daugh- 
ters of said deceased, and two sons of said deceased, removed from Jefferson 
to Hernando county, and settled upon some of the unimproved lands of said 
deceased in the county of Hernando. Afterwards, on December 30, 1882, 
the said ehildren in Hernando county, and another daughter of the deceased, 
who continued to réside in Jefferson county, partitioned among themselves, 
by the exécution of mutual deeds, ail the lànds which belonged to their de- 
ceased father, William J. Bailey, at the time of his death; and by one of thèse 
partition deeds the other ehildren conveyed their undivlded Interests as helrs 
at law of said deceased in certain of the lands In Hernando county to Vir- 
ginia H. Tucker, the wife of the adminlstrator, James F. Tucker, includlng the 
800 acres of wlld land Involved in this suit, which. is stlU wild and unoccupied 
land. (6) On July 25, 1SS5, James F. Tucker and Virginia H., his wlfe, pro- 
cured from complainant, the Florlda Mortgage & Investment Company, 
Limited, a loan of $8,000, and, to secure the payment thereof, executed to com- 
plainant a mortgage on the 800 acres of land in controversy. This mortgage 
was subsequently foreclosed by complainant in the circuit court of Hernando 
county, and the land sold under the decree of foreclosure, and purchased by 
J. Hamliton Gillespie, who received a master's deed thereto April 23, 1892, 
and afterwards, on September 30, 1895, conveyed the same to complainant, 
for whom, as was understood between the parties, said purchase was made 
at the master's sale. (7) After the recovery of the aforesald judgment by 
A. Florlda Flnlayson against said James F. Tucker, as adminlstrator of 
William J. Bailey, deceased, in the circuit court of Jefferson county, the said 
adminlstrator made sundry payments thereon from year to year; but no exé- 
cution was issued upon the said judgment during the lifetime of said A. 
Florida Finlayson, nor until June 15, A. D. 1895, nor was there any transcript 
or other record of sald judgment recorded in Hernando county prior to the 
sheriff's sale hereinafter mentioned, nor prior to the flling of complainant's bill 
herein. (8) The exécution issued upon said Judgment on J^une 15, 1895, was 
sued out by and awarded to Daniel A. Finlayson, as adminlstrator of the 
estate of A. Florida Finlayson, then deceased, upon scire facias proceedings 
in the circuit court of Second judicial circuit of Florida in and for Jelïerson 
county, and was directed to, ail and singular, the sheriffs of the state of 
Florlda, commanding them to levy and satisfy the same of the goods and 
ohattels, lands and tenements, which were of said William J. Bailey at the 
time of his death, in the hands of James F. Tucker, his adminlstrator, to bo 
idmlnlstered, and of ail the property of whlch sald William J. Bailey died 
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seised or entitled to which was subject to such administration. Sald exécu- 
tion was levied flrst upon ail the lands In Jefferson county, Florlda, which 
were owned by sald William J. Bailey at the time of his death; and said lands 
were sold by the sheriff of Jefferson county, and the proceeds of the sale 
applled on said exécution, leavlng still due a large balance thereon. (9) After 
ail the property belonging to the estate of sald deceased in Jefferson county 
had been exhausted, the aforesaid exécution was sent to, and placed in the 
hands of, the sheriff of Hernando county, and by him levied upon the lands 
situated in Hernando county that belonged to said William J. Bailey at the 
time of his death, and said lands, includlng the 800 acres in this controversy, 
were sold by said sherifï under exécution on September 2, 1895; the défendant, 
Daniel A. Finlayson, becoming the purchaser of said 800 acres, and recelving 
the sheriff's deed thereto. Of the lands so sold by the sheriff of Hernando 
county, 1,020 acres were sold at the request of persons présent at said sale, 
in several parcels, and to various persons, to suit the convenience of pur- 
chasers, for the aggregate sum of $1,091; and the balance of said lands, ag- 
gregating 6,140 acres, was sold in a body to the défendant, Daniel A. Finlay- 
son, for the sum of $500, he being the highest bidder therefor, and no person 
, présent havlng requested that said lands be otherwise sold. (10) On July 25, 
1885, when the complainant made the loan to James F. Tucker and Virginia 
H., his wife, and accepted as security for the same a mortgage on the 800 
acres of wild land in controversy, the proper records of Hernando county 
disclosed the fact that the title to said 800 acres was vested in William J. 
Bailey, deceased, at the time of his death, and the record of the partition deed 
made by the other heirs to Virginia H. Tucker showed upon its face that the 
title intended to be thereby conveyed was the title derived by the grantors 
by descent from thelr deceased father, the said William J. Bailey; and the 
complainant was furnished with an abstract of the title of said lands as 
shown by the records of Hernando county before the loan was made, and 
before the mortgage was executed and accepted. It is hereby stipulated 
and agreed by and between the parties to this cause that ail the matters and 
facts set forth in the five preceding pages are true as therein stated, but only 
such facts as are therein stated are agreed by the respective parties to be 
true." 

There are several assignments of error, same of which are of toc 
gênerai a nature to be considered,'but substantially two grounds of 
error are presented, as follows: (1) That the court erred, because 
the appellant is an innocent purchaser of the lands in controversy, 
for value, and without notice of the claims against the estate of 
William J. Bailey, deceased, and, therefore, appellant's title is the 
superior title; (2) that the appellee, Finlayson, and his intestate, 
were guilty of gross lâches in failing to exécute the judgment re- 
covered against the estate of William J. Bailey, deceased, until just 
before a period of 20 years had elapsed. 

The vaiidity of the debt, and the regularity of the judgment and 
the proceodings in exécution against the administrator of William J. 
Bailey, deceased, are not questioned. The agreed statement of facts 
shows that at the time of said proceedings the administration of the 
estate of Bailey had never been flnished, and was still pending; that 
James P. Tucker, administrator, had never been discharged, but was 
still the administrator of said estate; that after the recovery of the 
judgment by A. Florida Finlayson against James F. Tucker as admin- 
istrator of William J. Bailey, deceased, the said administrator made 
sundry payments thereon from year to year; and that, after ail the 
property belonging to the estate of the deceased in Jefferson county 
had been exhausted, an exécution was sent to the sheriffl of Hernando 
county, and levied by him upon the lands in controversy. 



16 91 FEDERAL REPORTER. 

In the statë of Florida, the lands 6f a décèdent are assets in the 
hands of Bis administrators or executors for the payment of debts. 
Thomp. Dig. p. 202, § 7; Acts 1870, c. 1732, §§ 1, 2; Union Bank v, 
Powell's Heirs, 3 Fia. 176; Scott v. Lloyd, 16 Fia. 151-154 et seq. 
See, also, Doyle v. Wade, 23 Fia. 90, 1 South. 516; Merritt v. Daffln, 
24 Fia. 320, 4 South. 806. TJnder the statutes of descent, the lands 
of an intestate descend to his heirs subject to the payment of debts, 
aod subject to ail the incidents of administration. The heirs' title is 
burdened with thiis incumbrance, and liable tû be defeated by a sale 
of the land for the payment of the debts of the ancestor. Stewart 
V. Mathews, 19 Fia. 752. See Watkins v. Holman, 16 Pet. 25. This 
defect in the heirs' title must necessarily continue as long as the debts 
of the ancestor, capable of being enforced, are outstanding and un- 
paid. The proposition is stated in Eicard v. Williams, 7 Wheat. 114, 
as foUows: 

"As long as an administration legally subslsts, or may be legally granted, 
thls power over the land [the power to subject It to the debts of the ancestor] 
may be exerclsed, If the land remains In the possession of the heirs; and It Is 
not defeated slmply by an aliénation or dlsseisln of the heirs." 

This seems to be the well-established law of the state of Florida, 
as shown in the décisions of its suprême court hereinbefore cited. 
"Dnder the statutes of the state of Florida, the lands of a décèdent 
may be sold for the payment of debts under proceedings instituted in 
the proper court by the exécuter or administrator. Eev. St. §§ 1920, 
1921, 1923. The statutes also give a remedy to creditors, under which 
they may enforce the payment of their claims by the sale of lands of 
a décèdent under judgments against the executor or administrator. 
Id. § 1980. It was under this authority that the land in controversy 
was sold by the sheriff of Hemando county to satisfy the judgment ob- 
tained by the créditer against the administrator of Bailey in the court 
of Jefferson county, the résidence of the deceased, which judgment was, 
in terms, "to be levied of the goods and chattels, lands and tenements, 
which were pt said William J. Bailey at the time of hisdeath, in the 
hands of said administrator to be administered, and of aJl the prop- 
erty of which deceased died seised or entitled to, which was subject 
to administration." In Florida, the gênerai limitation upon judg- 
ments is 20 years. Eev. St. § 1294. This case shows that within 20 
years from the rendition of the judgment the judgment créditer, by 
scire facias proceedings, sued out an exécution, which was awarded 
by a court of law having jurisdiction of the same, and under such 
exécution the land in question was sold. It does not appear that the 
legality or regularity of this proceeding is questioned. It ail occurred 
within the time limited by statute for the exécution of judgments. As 
equity follows the law, it would seem that we ought to be geverned 
by the limitation prescribed in the statute. Story, Eq. Jur. § 529 (64a). 

The learned counsel for the appellant, claiming that the suprême 
court of thé state of Florida had neverbeen called upon to discuss 
or décide the question of the limit of time within which the creditors 
of an estate must pursue the lands of the deceased in order to subject 
them to the payment of debts, bases his argument upon the point on 
the décision of other courts; citing Eicard v. Williams, 7 Wheat. 59, 
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113; Mays v. Rogers, 37 Ark. 155; Kosenthal v. Renick, 44 ni. 203; 
Bishop V. O'Conner, 69 III. 431, 476; Johnson v. Peck, 58 Ark. 580, 
25 S. W. 865. The gênerai ténor of thèse décisions is that the claims 
of creditors to snbject real estate of deceased persons to the payment of 
debts should be prosecuted within a reasonable time, and suggestions 
are made that the time allowed by law for the lien of judgments against 
real estate, and the time within which an action to recover real estate 
may be brought, furnish suitable rules to détermine whether the claims 
are presented in reasonable time. In Bishop v. O'Conner, supra, the 
suprême court of Illinois says that "the period of seven years is adopted 
in that state as the limit within which proceedings may be instituted 
to sell lands by the administrator or creditors of an estate to pay 
debts, unless spécial circumstances are shown, explaining and justify- 
ing the delay." The seven years is taken by analogy from the légal 
limitation on the lien of judgments. If we make the rules declared 
in other courts the proper rule for the state of Florida, and by analogy 
adopt the limitation of judgments as fixing a reasonable time within 
which claims against the lands of a décèdent should be enforeed, the 
proceeding in this case was within a reasonable time. It is to be 
noticed that, according to the agreed statement of facts, pajTnents were 
made on the judgment against the estate of William J. Bailey, deceased, 
from time to time (exact dates not given), and ail the real estate in 
Jeiïerson county was flrst exhausted before proceedings were taken 
against the lands of Hernando county, Considering this in connec- 
tion with the fact that the judgment creditor delayed in the exécu- 
tion of hls judgment no longer than the law allowed, and laying to one 
side the question whether lâches can be used afiflrmatively to protect 
and maintain a titlé otherwise defective, we are indisposed to hold 
that the circuit court erred in not maintaining appellant's bill because ' 
of the defendant's lâches in executing his judgment against the estate 
of William J. Bailey. 

It appears by the agreed statement of facts and exhibits that while 
the administration of the estate of Bailey was pending, while the judg- 
ment in favor of A. Florida Finlayson against the estate was out- 
standing and unsatisfled, the heirs of William J. Bailey partitioned 
among themselves, by the exécution of mutual deeds, ail the lands 
which belonged to their ancestor, William J. Bailey, at the time of his 
death, and that by one of thèse partition deeds the heirs conveyed 
their undivided interest as heirs at law of the said William J. Bailey 
in certain lands in Hernando county, including the 800 acres involved 
in this suit, to Virginia H. Tucker, wife of the administrator, James 
F. Tucker. This last-mentioned deed was upon record in Hernando 
county, and the appellant, whose title is through a mortgage and fore- 
closure proceeding of the lands in question against Virginia H. Tucker, 
had an abstract before it when it accepted the mortgage of Tucker 
and wife, which mortgage afterwards ripened into the master's deed 
under which the appellant now sues. Upon its face, the deed to Vir- 
ginia H. Tucker was notice to the appellant that the only title which 
Virginia H. Tucker had to the land in question was the title which 
descended to the heirs of William J. Bailey, that said Bailey was dead, 
and that he had his domicile in the county of Jefferson at the time 

91 F.-2 
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of his death. Under the laws of Florida, except in certain cases not 
material hère, letters of administration shall be granted in the county 
where the intestate was domiciled at the time of his death. Act 
Nov. 20, 1828, § 6; McClel. Dig. p. 77, § 3. The appellant was, there- 
fore, put upon notice that the estate of Bailey must hâve been admin- 
istered in Jefferson county, and that the administration of the same 
was within the jurisdiction of the courts of JefEerson county, the rec- 
ords of which would show whether or not the debts had been paid and 
the administrator discharged. "In ail cases where the purchaser can- 
not make out a title but by deed, which leads him to another fact, the 
purchaser shall not be a purchaser without notice of that fact, but shall 
be presumed cognizant of that fact." Fonbl. Eq. c. 6, § 3; 2 Sugd. 
Vend. 559; Story, Eq. Jur. § 400a, notes 2 and 4. See, aiso, 2 Sugd. 
Vend. 563, § 76; 4 Kent, Comm. 179. It seems, therefore, that the 
appellant took only the heirs' title, and with knowledge of facts which, 
in equity, put him upon notice of the existence of the Finlayson judg- 
ment against the estate. 

The appellant does not contest the gênerai proposition as to notice, 
but contends that his investigation showed that Bailey had died more 
than ten yeairs before, and that the heirs had waited until more than 
seven years after his death before dividing the real estate, and that 
as no administration had been undertaken in Hernando county, and 
no judgments or other claims recorded in Hernando county, the com- 
plainant was éntitled to présume that ail the debts of said estate had 
been satisfled or discharged, or that the creditors thereof were content 
to look to the property of said estate in the county where administra- 
tion had been had, and, even if it was the duty of the purchaser to 
ascertain the place of administration (and the complainant in this case 
had done so), it would hâve found that the administration had not been 
closed up, but had lain dormant for more than ten years, with no effort 
on the part of any créditer to force a settlement from the admin- 
istrator, who had removed from the county; that the defendant's in- 
testate had recovered a judgment at least ten years before, and had 
never asked for exécution thereon, and that the proceeds of the Per- 
sonal property had been more than sufladeût to pay ail the other in- 
debtedness of the estate; and that such facts would hâve warranted 
the conclusion that the defendant's intestate, having a lien by virtue 
of said judgment upon ail the realty belonging to the estate in JefEerson 
county, was content to look to the property in that county for the 
satisfaction of her judgment. To ail this it may be answered that, 
even if the agreed statement of facts warranted the conclusions 
claimed, the judgment obtained against the estate of Bailey was not 
a spécifie lien upon any real estate, other than as resulted under the 
laws of Florida rendering the same subject to the payment of debts, 
that no law required the record of the judgment in any county of the 
State, that the record of a paper not required by statute to be re- 
corded is not constructive notice to any one, and that there is no law 
in Florida to require either administrator or creditor to give any sort 
of notice, by publication, recording, or otherwise, to protect the assets 
of an estate in other counties from the claims of heirs or other cred- 
itors. For thèse reasons we feel constrained to hold in this case that 
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the appellant purchased with notice of the defective title which the 
heirs of Bailey held, and that in ail respects the appellant stands, so 
far as the lands in controversy are concerned, in the shoes of the 
heirs, and is not an innocent purchaser without notice. As the appel- 
lant took the lands in controversy charged with the paj'ment of the 
debts of the estate of Bailey, and with full notice that they were so 
charged, the decree of the circuit court dismissing the appellant's bill 
was correct, and it is aifinned. 
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IRON CO. 

(Circuit Court, W. D. Virginia. September 6, 1898.) 

Receiveeship — Faotors' Intebest in Pbopektt Coksigned — - Attorney's 
Fbbs. 

In a proceeding brought by tlie receiver of an insolvent iron company 
against certain broliers to détermine their Interest In a quantlty of Iron 
In thelr possession for sale under a contract with the iron company, it 
was adjudged that the brokers had title to the iron, but were ordered to 
account to the receiver, after disposing of the iron, for the net balance 
remaining after reimbursement of advances and expenses. Held, that 
the brokers were not entltled to deduct from such balance any 'sum for 
attorney's fées and expenses incurred in defending thelr title to the iron, 
either under a provision in their contract with the iron company allowlng 
them "expenses Incldental to dlstributing the iron," or on the ground that 
they were.acting as agents in defending the title, or on the ground of 
damage caused by the Injunctlon restraining them from disposing of the 
iron. 

Seward, Guthrie, Morawets & Steele, for Crocker Bros. 
John Douglas Brown and Scott & Staples, for Philadelphia Ware- 
house Co. 

PAUL, District Judge. The question to be disposed of arises on the 
application of Crocker Bros., creditors of the défendant company, to 
hâve allowed them, ont of the fund under control of the court, the sum 
of $4,574.12 for expenses for counsel fées and attending the various hear- 
ings in the cause. Prior to and at the time of the appointment of the 
receiver in this cause, Crocker Bros., who were brokers in îîew York, 
had a contract with the Eoanoke Iron Company, as agents, for the sale 
of said company's iron. Under the contract, the iron was shipped to 
Crocker Bros, on bills of lading in their name, was stored by them, and 
sold by them at their discrétion; they advancing a stipulated proportion 
of the market price to the iron company, and accounting for the pro- 
ceeds when the iron was sold, no control over thèse sales being reserved 
to the iron company. The contract contained this provision: "Ac- 
count current will be r^ndered at suitable periods, and include proceeds 
of sales, payments on account, and any expenses of transportation, 
marine insurance, storage charges, or expenses of any nature incidental 
to dlstributing and delivering the iron." At the time of the appoint- 
ment of the receiver, on the 25th of January, 1895, Crocker Bros, had 
in their possession, under their contract, about 6,000 tons of iron, 4,000 
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of which were storedupon the premises of the Norfolk & Western Eail- 
road Company at Lainbert's Point, Va., and 2,000 in the city of Eoan- 
oke, Va. On tlie 2d day of February, 1895, the receiver, at the in- 
stance of certain supply lien creditors, flled a pétition stating substan- 
tially the foregoing facts, making as parties défendant thereto said 
Crocker Brœ. and persons claiming to be supply lien creditors. The 
cause was referred to a master, to take an account of the property, real 
and Personal, of the Eoanoke Iron Company, the liens thereon, and 
their priorities. As to the 6,000 tons of iron, the master reported 
that Crocker Bros, were to be deemed factors, who had made advances 
on the iron in their possession and had a factors' lien upon the same; 
which lien, however, the master reported, was subordinate to the lien 
given by a statute of Virginia to supply creditors. Code Va. 1887, § 
2485. Crocker Bros, excepted to this flnding of the master, and the ex- 
ception was sustained, the court holding that Crocker Bros, held the 
légal and bénéficiai title to the iron, and that the iron company had a 
right to an account from Crocker Bros., and, on such account, a demand 
for the balance of money appearing due thereon, — ^the balance being the 
resuit after reimbursing the loans and payment of the expenses. It fur- 
ther determined : "Wien the iron is disposed of, Crocker Bros, must 
account with the reteiver for the net balance which remains, and it will 
be applied by him to the payment of creditors according to their légal 
or statutory priorities." Fidelity Tnsiirance, Trust & Safe-Deposit Co. 
V. Eoanoke Iron Co., 81 Fed. 439. In accordance with this décision, 
Crocker Bros, disposed of the iron, and rendered their account to the 
receiver, cbarging therein the sum of $4,574.12, attomey's fées and 
expenses incurred in defendlng their title to the said 6,000 tons of iron 
against the claims of the supply lien creditors. This contention is based 
on, first, that clause of the contract which pro vides that Crocker Bros, 
shall be allowed "expenses of any nature incidental to distributing and 
deliverîng the iron." This is not an imusual provision in contracts of 
this character, and its purpose and scope are clearly shown by its terms. 
It contemplâtes the usual and ordinâry expenses arising ont of the busi- 
ness transaction in hand. There is nothing in the contract indicating 
that the parties contemplated that the title to the iron mîght be called 
■in question, and Crocker Bros, required to défend their right thereto. 
It was not anticipated that the Eoanoke Iron Company would become 
insolvent; that insolvency would be followed by the extraordinary pro- 
ceedings attending the appointment of a receiver, — the marshaling of 
assets, and the ascertainment of debts and their priorities, with the 
litigation incident to conflicting daims and the contentions of , creditors 
for the priority of their liens. It would be a strained construction 
of the contract to hold that attorney's fées and other expenses incurred 
in litigation of this character are embraced within the terms, "expenses 
of any nature incidental to distributing and delivering the iron." 

Nor is the second ground taken in the argument, that Crocker Bros, 
were acting as agents or trustées of the iron company, and therefore en- 
titled to charge their principal or cestui que trust with counsel fées ex- 
pended in defending the title to the property, tenable. If they were 
agents or trustées for the iron comi)any after the delivery of the iron, 
they were so only as to the surplus coming to the company after the 
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payment of the advances and expenses due them. The company had 
by its contract parted with its control of the iron as the principal owner, 
or as having any interest therein except as to the surplus. There was 
no controversy over the surplus. Crocker Bros, were net called upon 
in any way to protect that by employing counsel. It was their own in- 
terest in the iron that they were protecting, and this amounted to many 
thousands of dollars. It was to secure this, and realize further sums 
by a sale of the iron, that induced them to défend their title to the 
same. It was their individual interest, and that alone, that was sub- 
served by the litigation. 

A third ground upon which Crocker Bros, rest their claim for an al- 
lowance of attomey's fées is the fact that an injunction was granted re- 
straining them from making sale of the iron pending the décision of the 
question whether the iron belonged to them or was subjeet to the liens 
of the supply creditors. They insist that they are entitled to recover 
attorney's fées as part of the damage occasioned them by the injunction. 
The authorities quoted to sustain this position relate to actions at law 
on injunction bonds, and it is sought to apply the same doctrine to an 
injunction in equity granted on application of the receiver, where no 
injunction bond is required. This position is not tenable. In Oel- 
richs V. Spain, 15 Wall. 211, the suprême court says: "In debt, cov- 
enant, and assumpsit .damages are recovered, but counsel fées are never 
included. So, in equity cases, where there is no injunction bond, only 
the taxable costs are allowed to the complainants. The same raie is 
applied to the défendant, however unjust the litigation on the other 
side, and however large the expensa litis to which he may hâve been 
subjected." The parties in this respect are upon a footing of 
equality. The court perceives nothing in this case to justify it in 
departing from the principle so often announced in cases of receivership, 
where counsel fées are asked to be paid out of a fund under control of 
the court. The gênerai principle is that a litigant must pay his own 
counsel fées, and he cannot recover them in the shape of costs from his 
adversary, nor can he put the burden of their payment upon others 
entitled to participate in a fund under the control of a court of equity. 
An exception is made where he has by his services produced the fund, 
and where his interest is the same as that of others who are beneflted 
by his efforts. The reason for the exception is thus stated by the 
suprême court in Trustées v. Greenough, 105 U. S. 527: "He has 
worked for them as well as for himself ; and, if he cannot be reimbursed 
out of the fund itself, they ought to contribute their due proportion of 
the expenses which he has fairly incurred.' To make them a charge up- 
on the fund is the most équitable way of securing such contribution," 
The rule as thus stated has been foUowed by the fédéral courts in a 
number of cases: Railroad Co. v. Pettus, 113 U. S. 116, 5 Sup. Ct. 
387; Hobbs v. McLean, 117 U. S. 567, 6 Sup. Ct. 870; Meddaugh v. 
Wilson, 151 U. S. 333, 14 Sup. Ct. 356; Trust Co. v. Condon, U G. C. A. 
314, 67 Fed. 84. The claim of Crocker Bros, for attorney's fées and 
other expenses incurred in connection with the litigation in this cause 
will be disallowed. 



22 91 FEDERAL REPORTER. 

MORGAN'S L. & T. R. & S. S. 00. v. MORAN et al. 

(Circuit Court of Appeals, Fifth Circuit. November 21, 1898.) 

No. 552. 

1. Railroads— Sale under Foreclosuke— Riohts of Pcbchasbrs. 

Wliere a decree for the sale of a railroad In foreclosure proceedings re- 
quires the purchasers to pay ail valid clalms outstanding against the re- 
ceiver, growlng out of the opération of the road by him, such payments are 
, a part of the purchase priée, for whieh the purchasers recelve full équiva- 
lent in the property couveyed; and they are not entitled to be subrogated 
to the rights of the holders of clalms against the receiver so paid, as 
creditors of the mortgâgor company. 

2. SaMB — RiGHTS OP MOKTGAGEES— EfFECT OF DeCEEB AS ADJUDICATION. 

At suit of a eredltor of a railroad company claiming an équitable lien 
on Its property, a receiver was appointed, vrho tool£ possession of ail its 
property. A cross bill was flled by a mortgage trustée, under which the 
mortgage was foreclosed. By the final decree the road was ordered sold, 
and the outstanding claims against the receiver flrst paid from the pro- 
ceeds. Certain lands owned by the railroad company, but not used in 
connection with its road, had been taken possession of by the receiver, 
and, because of a dispute between the parties as to the liens thereon, the 
receiver had been directed by the court to keep the proceeds arising from 
sales of suçh lands In a sépara te fund; and it was determined by the de- 
cree that neither the complalnant nor cross complalnant were entitled to 
a lien upon the lands or fund, but each was given leave to levy on any 
property in the hands of the receiver, not subject to thelr liens, to satisfy 
any deficiency remaining due after sale of the road. UeU, that such de- 
cree was an adjudication, binding upon the mortgage trustée and the 
bondholders whom It represented, as to the fund from which claims against 
the recelvership should be paid, and which precluded the bondholders from 
afterwards asserting a lien upon the land fund upon the ground that they 
were subrogated to the rights of the holders of such claims, who should 
hâve been paid from that fund. 

Appeal from the Circuit Court of the United States for the Northern 
District of Texas. 

Upon a bill flled by the Morgan's Loulslana & Texas Railroad & Steamship 
Company seeking to enforee an alleged équitable mortgage and lien, claimed 
to be paramount to ail otlier liens, joint receivers were appointed in April, 
1885, by the United States circuit court for the Northern district of Texas, 
of the property of the Texas Central Rallway Company. Subsequently the 
Farmers' Loan & Trust Company of New York, which had previously made 
answer to the bill, flled a cross bill, and prayed for a foreclosure of two certain 
mortgages or deeds of trust represented by it, for default in the payment of 
interest on the bonds secured thereby; and such proceedings w^ere subse- 
quently had as that on April 12, 1887, a final decree was rendered, flnding 
the mortgage bonds represented by the trust company to be a first lien upon 
the property mortgaged, and that the Morgan Company had an équitable 
lien upon the same property to an amount exceeding $750,000, "in ail re- 
spects subséquent and subsidiary and junior to the lien of the mortgages or 
deeds of trust made to the Farmers' Loan & Trust Company." Contingent 
upon the nonpayment within a short time named of the amount due )he trust 
company, a sale of the railroad property was ordered. By subdivisions 19 
and 22 of the decree it was provided as follows: "(19) And it is further or- 
dered, adjudged, and decreed that If the proceeds of the sale of the property 
above directed to be made shall not be sutficient to satisfy the sum herein 
adjudged In her favor of the Farmers' Loan & Trust Company, trustée, and 
in favor of Morgan's Louisiana & Texas Railroad & Steamship Company, the 
said complalnant, Morgan's Louisiana & Texas Railroad & Steamship Com- 
pany, and the said cross complalnant, the Farmers' Loan & Trust Company, 
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are hereby declared to hâve a Personal judgment and decree against the said 
Texas Central RaOway Company for the balance that wlU remain due to them, 
respectively, over and above the proceeds of the said sale, and shall hâve ex- 
écution in due form of law for the balance due them, respectively; and leave 
is hereby given to the said complainant and cross complainant to levy the said 
exécutions upon the property of the défendant now in the hands of the re- 
ceivers, if any, not subjeet to the mortgages above mentioned, and to sell 
the same in due form of law, and to apply the proceeds of the same to the 
satisfaction of the said balance due them, respectively." "(22) It is further 
ordered, adjudged, and deereed that any party to this cause, or the receivers 
or master commissioners herein appointed, may apply to the court for such 
orders neeessary for the carrying of this decree into exécution as equity and 
the nature of the matter may require." An appeal to the suprême court of 
the United States delayed proceedings under the final decree until the af- 
firmance of such decree (13T U. S. 171, 11 Sup. Ct. 61), and it was not until 
April 22, 1891, that a sale of the road was had; and the property was pur- 
chased by Charles Moran and others, trustées representing the holders of 
ail but a few of the outstandiug first mortgage bonds. 

Among the assets of the railroad company taken possession of by the 
joint receivers were "certain town lots, and certain sites, organized and unor- 
ganized, along the Une of the railway." In January, 1886, upon the pétition 
of the receivers, representing that there was some controversy between the 
complainant and the défendants as to whether thèse town lots and tracts 
were included in any of the mortgages upon the railway property, it was or- 
dered by the court, with the consent of ail parties to the litigation, that the 
3oint receivers sell such real estate from time to tlme, and exécute deeds 
therefor, and "hold the proceeds of such sale in a spécial fund apart from the 
other receipts and revenues of the company coming into their hands, and 
abide the final decree of the court, or such further orders as the court may 
render in the premises." It is conceded that the real estate referred to, and 
its proceeds, constitutes the property to which référence is made in the nine- 
teenth paragraph of the final decree, and that such property was not covesed 
by the mortgage liens either of the Morgan Company or of the Farmers' Loan 
& Trust Company. It appears by the évidence that up to December 17, 1894, 
the receivers had realized from the land-fund (as it was termed) collections 
more than $90,000, and that about one-half of this sum had been disbursed 
by the receivers for the gênerai expenses of operating the road; and, on the 
final discharge of the receiver having charge of this land fund, a cash balance 
of about $42,000 was paid into the registry of the court. From time to time 
foUowing the sale to the purchaslng trustées, sundry orders were entered as 
to the cash payments to be made by the purchasers on account of the pur- 
chase price of the road, and as to a transfer of the railway property to the 
purchasers subjeet to the liens for unpaid expenses of the receivership, such 
as receivers' certificates, counsel fées, etc. Of a first payment of §25,000 de- 
posited with the master commissioners by the purchaslng trustées for pay- 
ment of sundry expenses, the évidence shows that $1,531.80 stlU remains, 
undisbursed, In the registry of the court. No levy was made upon the f unds 
in the hands of the receivers from the land-fund collections; nor was any 
application made to the court in respect thereto until April, 1895, when the 
purchaslng trustées demanded the payment thereof to them on the ground 
that, representing the first mortgage bondholders, they were entitled, on the 
purehase of the road, to receive the same free from auy expenses of operating 
the road by the receivers, and that, as they had been compelled to satisfy 
clalms against the receivers which were a first lien upon ail the property in 
their hands, the trustées were subrogated to the liens and clalms of ail said 
claimants, and, as against the Texas Central Railway Company and ail other 
persons, were' entitled to assert such liens against the fund in the registry 
of the court, which formed part of the fund which had been in the control 
of the receivers. ïhey also made claim to the $1,531.80 balance. Service of 
the cross bill was made upon the Texas Central Railway Company, which, 
hovirever, made default; and the Farmers' Loan & Trust Company also de- 
faulted, after having appeared and flled a demurrer to the cross bill, which 
the court overruled. On the other hand, the Morgan Company appeared, flled 
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a demurrery and, after It was overniled, answered the cross blll; asserting, 
In substance, tbat the final decree of Aprll 12, 1887, was res judicata as to 
the rlghts of the flrst mortgage bondholders in the land-fund collections, and 
that such flrst mortgage bondholders under the final decree of April 12, 1887, 
possessed, at best, only the rights acqulred on their behalf by their original 
représentatives, the Farmers' Loan & Trust Company, and that they eould 
not by reason of the provisions of the nineteenth clause of sald decree assert, 
as against the Morgan Company, a paramount right to the fund in question. 
On the hearlng a decree was entered in favor of the purchasing trustées, 
speciflcally subrogating them to the clalms and liens for receivers' certificates 
and other expenses of the recelvership, aggregating more than $85,000; and 
It was adjudged that the trustées, because of the payments made and the 
clalms assumed by them, possessed a lien on the funds in the registry of the 
court, and on any amount whlch mlght be added thereto by reason of excep- 
tions flled to the accounts of the receivers, and that such lien was superior to 
the daims of the Morgan Company and to those of the raiiway company and 
the Farmers' Loan & Trust Company; and the fund was ordered paid to the 
cross complainants, after déduction of costs and expenses. From the decree 
thus entered an appeal was taken. 

E. B. Kruttschnitt, for appellant. 
L. W. Campbell, for appellees. 

Before WHITE, Circuit Justice, and NEWMAN and MAXEY, Dis- 
trict Judges. 

WHITE, Circuit Justice, after maidng tlie foregoing statement, 
delivered the opinion pf the court. 

As the raiiway campany and the Farmers' Loan & Trust Company 
hâve made default, we are concemed only with the respective rights 
of the purchasing trustées, representing the flrst mortgage bondholders, 
and the Morgan Company, in the land-fund collections. The purchas- 
ing trustées assert a paramount lien by reason of the fact that the 
expenses of operating the road under the recelvership were made a 
lien upon ail tiie property in the hands of the receivers, and were prior 
to the lien of the flrst mortgage, and that as they were obliged to pay 
or assume such lien, as a condition of receiving the property, to the 
extent of such payment or assumption they are subrogated to the 
rights of the original holders of such claims against any property of 
the railroad company which during the receivership passed into the 
custody of the receivers. 

Considered solely in their capacity as purchasers, this claim of the 
purchasing trustées is without merit. Their plain duty was to make 
payment of the purchase priée. Obtaining the railroad property as 
the full équivalent therefor, they had no interest in the application of 
the proceeds of the sale, except to see that it had been used to cancel 
incumbrances upon the property, so that, as purchasers, they might 
receive the road free from ail liens or claims. 

Considered as bondholders, the daim advanced in argument is this: 
That as the raiiway company was the primary debtor for ail claims as- 
serted in the receivership, which had been given prècedence over the 
claim of the bondholders against the proceeds of sale, they stood in 
the relation of surety towards such claims, and, by their payment out 
of moneys to which the bondholders were entitled as lien claimants, 
they were, in equity, subrogated to the rights of the original claimants, 
and entitled to hâve the assets in the custody of the court, through its 
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receivers, in the original cause, and not embraced in the mortgage 
security, applied in reimbursement. But, even though such a claim 
be ordinarily assumed to be sound, it cannot now be asserted. Ail 
the bondholders were before the court in the original suit, represented 
in the receivership proceedings by their trustée, the Farmers' Loan & 
Trust Company. They had their day in court as to the terms of the 
final decree, and, as the iinal decree shows, were then contemplating 
becoming bidders for the road upon the sale thereof. The time to 
hâve asserted the claim now advaneed was before the entry of that 
decree, at which time, as now, the court had both funds in its control, 
and ail claimants before it. Whether the claim was then made, or 
not, is now immaterial. The decree flnally settled the rights of ail 
parties, and the bondholders are concluded by its terms. It, beyond 
power of serions question, adjudged out of which fund payment of 
claims arising out of the receivership were to be made; and the 
decree can bear no other construction than that the court intended 
that the prior claims, when paid, should be absolutely extinguished, 
and should not be subsequently revived against the so-called "land 
fund." That the court did not intend by the final decree that there 
should be a resort by the bondholders to the land fund for reimburse- 
ment of any of the claims directed to be paid out of the proceeds of 
the sale is shown by an analysis of the terms of the decree, in con- 
nection with the character of the controversy. The bill flled by the 
Morgan Company in 1885, under which the receiver was appointed, was 
not a gênerai creditors' bill. The Morgan Company had not obtained 
judgment upon its claim, but sought merely the enforcement of an al- 
leged équitable lien upon ail the property of the company, and the 
court assumed jurisdiction of the cause on that theory. So, also, the 
Farmers' Loan & Trust Company, when it flled its cross bill, prayed 
simply the foreclosure of the lien in its favor arising from the mort- 
gages executed to it by the railway company. Besides praying for the 
appointment of a receiver of ail the property, real and personal, "used 
for and pertaining to the opération of the railway," the Morgan 
Company asked that the receiver be required to take possession of, 
"ail and singular, ail town lots, by gift, purchase, or otherwise, and 
now owned, or that hereafter may be owned, on the line of railroads 
now owned and operated by the said railway company in the state 
of Texas." It is the proceeds of this latter property to which the 
purchasing trustées now assert a right. 

Early in the litigation the attention of the court was called to the 
fact that there was a dispute between the parties as to whether thèse 
town lots, and other tracts of real estate not used in the opération of 
the road, were subject to the mortgages; and the receivers were or- 
dered to hold the proceeds arising from the sale of such land in a 
spécial fund. The final decree adjudged that the lien of the Morgan 
Company arose only out of the pledge of certain mortgage bonds; that 
such lien only covered the same property which had been mortgaged to 
the Farmers' Loan & Trust Company; and it is conceded that the 
latter mortgages did not embrace the town lots and real estate re- 
ferred to. Strictly speaking, therefore, objection might hâve been 
made, upon the settlement of the terms of the final decree, that the . 
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court was without jurisdictioii to administer upon and distribute this 
fund, as no case had been made entitling to any relief concerning it, 
and it might properly hâve been ordered restored to the Texas Rail- 
way Company. But as the fund, if surrendered to the owner, would 
hâve been subject to seizure under exécutions upon the deflciency 
judgments avrarded to the Farmers' Loan & Trust Company and the 
Morgan Company, the decree, — seemingly without objection, for no 
question as to this was made on the appeal to the suprême court of 
the United States, — in paragraph 19, gave leave to the holders of the 
deflciency judgments against the railway company to levy those judg- 
ments upon any fund in the hands of the receiver. The nature of this 
fund, therefore, — the fact that it was not property whidi the parties 
during the litigation had the right to bring under the jurisdictlon 
of the court, — affords good reason for inferring that the court man- 
ifestly intended to impose the expenses connected with the opération 
of the road solely upon the property used in such opération, and 
which was covered by the mortgages. Aside from the fact that the 
court did not direct that the bondholders should be subrogated against 
the land fund to any rights of the original claimants which had been 
awarded priority over the mortgages, conclusive évidence that the 
court did not intend that resort should be had against the land fund 
is contained in the provisions in paragraph 19 giving leave to the par- 
ties to levy their deflciency judgments on said fund. The land fund 
has realized only about $92,000. It was patent, in view of the enor- 
mous indebtedness upon the mortgages to the Farmers' Loan & Trust 
Company, — over |4,000,000, — ^that there was a strong probability that 
deflciency judgments much in excess of the assets in the hands of the 
receivers, not covered by the mortgages, would exist; and the court 
cannot be assumed to hâve intended the inconsistency of awarding 
leave to the Morgan Company to resort to this land fund, and be held 
to hâve at the same time contemplated that the bondholders might 
absorb the whole of the fund under the claim of a prier right to it 
from the circumstance that the proceeds of sale had been used, as 
directed by the decree, to pay the expenses of the receivership. Pre- 
sumably, the légal title to the real estate of the railway company vested 
in the receiver at the time of, or subséquent to, his appointment. It 
is alleged in the answer of the Morgan Company to the cross bill in 
this proceeding, and not denied by replication, that after the rendi- 
tion of the final decree it flled a certifled copy thereof in ail the 
counties in Texas in which the real estate in question was situated. 
It is nowhere alleged, however, nor does it appear by any évidence, 
that either of the parties holding deflciency judgments ever levied upon 
either the real estate or personal property in the possession of the 
receiver. 

After the aflarmance in 1891 by the suprême court of the United 
States of the final decree, and a sale of the road, the purchasing trus- 
tées made application to the court for relief as respects the possession 
of the property purchased by them, and the varions orders entered 
thereon évidence the fact that the court considered such trustées as 
before it merely with référence to that property; and by an order 
dated November 4, 1891, it was expressly "ordered, adjudged, and de- 



MOBGAK's L. & t. R. & s. s. CO. V. MOKAN. 27 

creed that this cause be, and the same is, retained and kept open, as 
to said purchasers, for the purpose of ascertaining and determining ail 
claims, demands, and liabilities against said receivers growing ont 
of the opération of said railways, or against said railways and other 
property hereinabove described, and to be surrendered to sgid pur- 
ehasers, which hâve arisen or may arise ont of said receivership." 
The final clause, giving leave to the purchasers or receivers to apply 
at the foot of the decree "for such other and further relief as may be 
just," in connection with the preceding paragraph of the order, makes 
clear the fact that the court regarded the orders as dealing only with 
the property purchased, and the rights and duties of the purchasers 
and the receivers in connection therewith. With those orders the 
Morgan Company had no concern, and cannot be injuriously affected 
thereby as to any right or interest it may hâve in the présent fund. 
By the final decree of April 12, 1887, the court gave to the parties 
awarded deflciency judgments the right to proceed to enforce those 
judgments against the land fund. That fund, however, is still in the 
possession and custody of the court, presumably because it was found 
to be difflcult, if not impracticable, to reach the fund in the manner 
indicated in the decree, and neither party has knowingly waived the 
assertion of a right to the beneflt of the decree as respects that fund. 
We are of opinion that the purchasing trustées did not acquire any 
lien upon the fund by reason of the payment, as part of the purchase 
price of the road, of claims against the assets in the hands of the 
receivers. The railroad company, however, has abandoned ail claim 
to the fund, and as there are no other claimants than the parties before 
the court, and as it is clear that the court below, by the final decree 
of April 12, 1887, intended to be guided by the maxim that "equality 
is equity," and designed to give the mortgage bondholders and the 
Morgan Company equal pro rata rights in this fund, we think the 
ends of justice will be subserved by a pro rata division of the land 
fund between the holders of the deflciency judgments. 

An account should be stated, the net amount realized from the land- 
fund collections ascertained, and the same, after payment of ail court 
costs and expenses, should be divided between the flrst mortgage bond- 
holders (as succeeding to the rights of the Parmers' Loan & Trust 
Company in the deflciency judgment awarded by the final decree of 
April 12, 1887) and the Morgan's Louisiana & Texas Railroad & Steam- 
saip Company in the proportions of the amounts due upon each de- 
flciency judgment. The bondholders should, however, be charged in 
the account as having received such portions of the land-fund collec- 
tions which were used by the receivers in the opération of the roads, 
and which, though constituting a claim against the gênerai fund in the 
hands of the receivers, were not repaid to the land fund out of the 
cash payments made by the purchasing trustées. Of the net amount 
coming to the flrst mortgage bondholders, the purchasing trustées 
should only be paid a pro rata share of the bonds represented by them, 
while the pro rata share of the holders of bonds not represented by the 
trustées should be retained in the registry of the court, subject to be 
claimed by the holders of such bonds. As to the |l,o31.80 remaining 
in the registry of the court, of the |25,000 cash payment made by the 
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purchasing trustées, this amount clearly belongs to ail tlie holders of 
bonds entitled to receive a dividend from the proceeds of the sale of the 
road; and the purchasing trustées are only entitled to receive sucli 
portion thereof as will be equal to the proportion coming to the hold- 
ers of bonds represented by them; and the pro rata share owing to 
holders of bonds not represented by the purchasing trustées should be 
held in the registry of Ihe court for those owners. The decree of the 
circuit court is reversed, and the cause is remanded to that court 
for further proeeedings in conformity to this opinion. 
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(Circuit Court of Appeals, Second Circuit. December 7, 1898.) 

No. 5. 

1. Rescission op Contract— Mistakb Dde to Négligence. 

The négligent omission by a bldder for public work to take Into consid- 
ération certain features of the work in maklng the estimâtes on which 
Its bld was based does net constltute a mlstake which will authorize a 
court of equlty to release it from the contract created by the acceptance 
of such bld. 

8. Same—Grounds— Mistakb. 

Not every mlstake whlch would be sufficlent ground for th.e refusai of a 
court of equlty to decree the spécifie performance of a contract will au- 
thorize It to rescind and annul sucb contract. 

8, SaME— POWBU OP CODHT OP EqUITT— MiSTAKB BY OnK PARTT. 

A court of equlty haa no power to rescind a contract solely on the ground 
of a mlstake by one party. 
4. Samb— Contract for Public Work— Mistakb in Bid. 

The charter of a clty required the executive board to advertlse for sealed 
blds for public work, and provlded that each bid should be accompanied 
by a bond, and should not be wlthdrawn untU acted upon. An advertise- 
ment for blds for certain public work required separate blds, numbered 
1 and 2, for dlfCerent parts of the work, and contalned the condition that 
blds submltted could not be wlthdrawn. Complainant submJtted two 
separate blds, as required, and, after contract No. 1 had been awarded to 
a lower bldder, notlfled the board that its two blds were to be consldered 
together as a single proposai, and also that certain errors had been made 
in its bid No. 2, and demanded that such errors be corrected, and its 
blds be both accepted or both rejeeted. It made no oflfer to comply with 
bid No. 2, even though corrected, if accepted singly. Such bid, belng the 
lowest, was accepted by the board as written; whereupon complainant 
made default, and commenced suit for the reformation or rescission of the 
contract. One of the mistakes alleged and shown was due to négligence 
in falllng to make proper computations and the other to a clérical errer. 
Beld, that the charter precluded the board from allowing a modification 
of the bid after it was opened, and required its acceptance as the lowest 
presented, and that the court had no power to either reform or rescind th« 
contract on the facts shown. 

Shipman, Circuit Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

This was a suit in equlty by the Moffett, Hodgkins & Clarke Com- 
pany against the çity of Rochester and others for the reformation or 
rescission of a contract for public work. From a decree rescindiug 
and annulling the contract (82 Fed. 255), the city appeals. 
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Joseph H. Choate, for appellant. 
Louis Marshall, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALTACE, Circuit Judge. By the decree appealed from, the com- 
plainant has been released from the obligation to enter into and per- 
form a contract with the city of Kochester for the construction of cer- 
tain municipal works conformably to the terms of a written proposai 
delivered by the complainant to the executive board of said city. The 
decree adjudged the proposai void, and ordered It rescinded, upon the 
theory that it embodied terms inserted by the mistake of the complain- 
ant. The case présents the gênerai question of the power of a court 
of equity to rescind a contract on the ground of mistake. 

Under the provisions of the charter of the city of Eochester, the 
executive board has control of the waterworks of the city, and authori- 
ty to let contracta for such extensions and, additions as it may from 
time to time détermine to make. In December, 1892, the board, hav- 
ing determined to make extensions and additions, invited proposais for 
con tracts, among them for those known as "Contract No. 1" and "Con- 
tract No. 2." This vi'as done pursuant to section 172 of the charter, 
which reads as foUows: 

"The executive board Is hereby dlrected to cause a notice to be published in 
one or more of tlie daily newspapers of said city, at least ten days before the 
letting of any contract, for sealed proposais therefor, each to be accompanied 
by a bond signed by at least two responsible suretles, conditioned that the 
person, flrm or corporation maklng such bld, if it is accepted, will perform the 
work or furnlsh the materlals, or both, mentioned in such proposais, and ful- 
fill any contract that may be made with hlm, them or it, and the amount 
speelfied in the bond shall be recoverable thereon in case the proposer falls 
to perform the conditions of the bond and Its accompanying proposai; such 
blds shall be opened on the day named in such notice. Said board may let 
any contracts as it deems for the best Interests of taxpayers, but it shall 
publish ail bids received by It, and the persons, firms, or corporations to whom 
contracts are awarded. Such contracts shall be enforceable by and in the 
name of the city of Hochester, or said executive board as such. Neither the 
principal or sureties on any bid or bond shall hâve the right to withdraw or 
cancel the same until the board shall hâve let the contract for which such 
bid is made, and the same shall hâve been duly executed." 

Contract No. 1 contemplated the construction of a masonry conduit 
for a distance of 12,000 feet from Hemlock Lake northward. Contract 
No. 2 contemplated the construction of a riveted steel pipe conduit, 
either 38 or 40 inches in diameter, and 140,000 feet long, commencing 
at the north end of said masonry conduit, and terminating at Mt. Hope 
lîeservoir, with an option to the executive board of selecting either one 
of two différent routes (designated as "A" and "B") over a length of 
about 8,000 feet. 

The notice inviting bids required separ^te bids for the différent con- 
tracts. It stated that the award would bç made as soon as practicable 
atter the bids were publicly opened and read, and that, after the deliv- 
ery of the bids to the board, "the bid cannot be withdrawn." The com- 
plainant, a corporation engaged in the contracting business, submitted 
proposais for each of the two contracts. Each was distinct in itself, 
but instead of being inclosed in a separate sealed envelope, as required 
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by the notice to thé bidders^ the complainant inclosed and delivered 
both under one cover. 

The proposais of the various bidders for the work were opened by 
the board at the time specifled in the notice, and severally read in the 
présence of the bidders. For contract No. 1 the bid of the complainant 
was about |81,000 higher than that of the lowest bidder. For con- 
tract No. 2, route A, 38-inch pipe, the bid of the complainant was 
$903,324, being about |220,000 below that of the next lowest bidder j 
and for route B, 38-inch pipe, the bid of the complainant was $857,552, 
being about $273,000 below that of the next lowest bidder. 

The évidence satisfactorily proves that the complainant made a 
clérical error in inserting in the proposai for contract No. 2, route B, 
the price of 50 cents, instead of 70 cents, per cubic yard for certain 
earth excavation (of the estima ted quanti ty of 184,000 cubic yards), 
whereby the total amount of the bid, when the various items were tabu- 
lated, was $36,800 lower than it would otherwise hâve been. The évi- 
dence also indicates that the complainant made an erroneous estimate 
of the cost of certain tunnel excavation by omitting to take into con- 
sidération certain features of the work, and in conséquence inserted in 
that proposai the price of $1.50 per cubic yard, whereas it would hâve 
otherwise inserted a price of $15. At the estimated quantity of this 
excavation, the bid was $27,000 less than it would hâve been at $15 
per cubic yard. Thèse errors were doubtless attributable to the haste 
in which the spécifications were considered and the proposais prepared 
by the complainant, — ^a haste which was unnecessary and almost in- 
excusable. At the time of the public reading of the bids the complain- 
ant called the attention of the board to the mistake in the price for the 
earth excavation, but did not mention the other alleged error. It did 
not ask to withdraw the bid, and took no further action in that behalf 
until about 20 days thereafter, and when the board had already award- 
ed contract No. 1 to the lowest bidder. The complainant then sent a 
communication to the board, insisting that its bid for the whole work 
included in contracts No. 1 and No. 2 was a single proposai, protesting 
against letting the two contracts to différent contractors, and stating 
that clérical errors had been made in the proposai for contract No. 2, 
route B, in the priées for earth excavation and tunnel excavation, and 
the détails of the errors. The communication concluded as follows: 
"We therefore respectfully request either that the contract in its en- 
tirety for both sections of the work be awarded to us, at the corrected 
priées, or that we may be allowed to withdraw our proposai." The 
board, after receiving this communication, adopted resolutions award- 
ing contract No. 2, route B, to the complainant. Thereupon the com- 
plainant commenced the présent action. 

It is manifest that one of the alleged mistakes — that in respect to 
the tunnel excavation — was ijot a mistake in any légal sensé, but was 
a négligent omission, arising from an inadéquate calculation of the 
cost of the work. Courts cannot permit such omissions to be brought 
forward by those who make them as a ground for receding from their 
engagements. The party in fault must hâve exercised at least the 
degree ol diligence which may be fairly expected from a reasonahle 
person. 
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It is also manifest that the complainant did not intend to give tlie 
board an opportunity to correct the mistakes and award the contract on 
the corrected basis. There was no color of foundation for the as- 
sertion that the proposais were to be treated as a single bid for con- 
tracts No. 1 and No. 2, and that both contracts must be awarded to the 
complainant or neither. The position thus taken by the complainant 
was well ealculated to excite distrust on the part of the board, and 
induce its members to believe that the alleged mistakes were "an af ter- 
thought, conceived when the complainant had become convinced, by 
studying the proposais of its competitors, that it could not profltably 
carry ont the contract on the terms proposed. 

The case differs quite radically from any reported in the books aris- 
ing under the head of mistake. The contract contemplated an ex- 
tensive and important undertaking, the cost of which could only be in- 
telligently estimated after a thorough investigation of ail the conditions 
by compétent experts. It was to be let, after a compétitive bidding, 
by a board of public ofScers, who were not permitted to exercise any 
favoritism or indulgence, who were required by law to consult alone 
the interests of the municipality they represented, and who would be 
exposed to just censure if they should tolerate any modification of a 
proposai in his own favor by a bidder. The statute, as well as the 
notice to bidders, informed ail bidders that a proposai once submitted 
could not be withdrawn. A proposai made under such circumstances 
is entitled to be regarded as having some attributes of ûnality which 
do not belong to ordinary contracts. 

Although the charter provisions do not preclude any relief by the 
court to a bidder in a proper case, it is designed in order to protect the 
city from the danger of collusion between the board and bidders, or 
between bidders themselves, to constitute a proposai a perfect con- 
tract, as regards the bidder, from the time of its delivery to the board. 
The statute would be a nullity if the board or the courts could rescind 
such a contract whenever the bidder had made a mistake in the terms 
of his proposai. The nature of the contract forbids the court to inter- 
fère with it, much less to annul it, upon any latitudinarian notions of 
the doctrine of mistake as administered in equity. 

The gênerai doctrine is succinctly expressed in 15 Am. & Eng. Enc. 
Law, p. 628, as follows: 

"In order that a mistake may corne withln the cognizance of a court of 
equity, it must be shown to be— First, material, or the moving cause of the 
complaining party's action; second, mutual, or shared in by both parties to 
the transaction; third, unintentional; and, fourth, free from négligence." 

The salutary power of courts of equity to rescind or reform contracts 
which do not express the real intention of the parties is not to be 
extended to cases where the contract, because of the mistake of one 
of the parties, fails only to express the meaning of that party, and he 
seeks relief purely on the ground of his own mistake. The correct rule 
is as stated in Addison on Contracts : 

"Where a mistalîe is unilatéral, and the party by whom it was made is the 
sufllerer, relief will not be granted unless there has been some undue influ- 
ence, misrepresentation, surprise, or abuse of confidence." 2 Add. Cont. p. 
1182. 
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The court below adopted tbe opinion which has been sometimes ex- 
pressed obiter by judges, and frequently quoted by text writers, that 
equity will not reform a written contract unless for the mistake of both 
parties, but may rescind and cancel one upon the ground of a mistake 
by either. Thus, it is said in Dulany v. Kogers, 50 Md. 533 : "A mis- 
take on one side may be ground for rescinding, but not for reforming, 
a written agreement." See, also, Diman v. Eailroad Co., 5 K. I. 130; 
Hearne v. Insurance Co., 20 Wall. 491; Smith v. Mackin, 4 Lans. 41. 
The opinion seems to hâve originated in the observation in Mortimer 
V. Shortall, 2 Dru. & War. 373, that "a mistake on one side might be a 
ground for rescinding a contract, but could never be relied on as a rea- 
son for taking from a man what he thought he was to get under his 
agreement," — an observation which is neither lucid nor logical when 
read disconnected from the contract. What the proposition means, 
and ail it means, is that a contract cannot be reformed into a new con- 
tract for the mistake of one party only, but may be rescinded for a 
mistake of one party whenever the drcumstances of the case are such 
that it would be inéquitable to allow the other party to enforce it, 
and inadequacy of considération alone is not such a circumstance. 
Eyre v. Potter, 15 How. 58, 59. A rery extended examination of the 
reports has failed to disclose a case in which a judgment rescinding a 
contract has proceeded solely upon the ground that the terms as re- 
duced to writing, although expressing the understanding of one party, 
did not express that of the other. In ail the reporta cases where 
there was not the élément of mutual mistake, or mistake of one side 
with knowledge on the other, there was, in the language of Addison, 
"some undue influence, misrepresentation, surprise, or abuse of confi- 
dence," or the contract was so oppressive as to be unconscionable. 

The courts hâve refused to reform contracts, and decreed rescission, 
where it was plain that the terms did not represent the real agreement 
of the parties, and it was not satisfactorily proved what were the 
terms of the real agreement in its entirety, or where the further terms 
could not be given effeqt without contravening the statute of frauds. 
So, also, there are many cases in the reports where the courts hâve 
refused to decree spécifie performance of contracts which, because of 
the mistake of one party, did not embody his understanding, and in 
thèse cases the plaintiff was left to his remedy at law. They proceed- 
ed on the principle that a court of equity, in the exercise of judicial 
discrétion, will sometimes refuse spécifie performance of a contract 
which it would not order to be delivered up; "for," to use the language 
of Lord Elden, "the distinction is always laid down that there are 
many cases in which the party has obtained a right to sue upon the 
contract ât law, and under such circumstauces that his conscience can- 
not be affected hère so as to deprive him of that remedy, and yet, on 
the other hand, the court, declaring he ought to be at liberty to prooeed 
at law, will not interpose actively to aid him, and specifically enforce 
the contract." Mortlock v. Buller, 10 Ves. 307. The exposition of 
the principle is given by Chief Justice Shaw in Eailroad Corp. v. Bab- 
cock, 6 Metc. (Mass.) 352, thus: 

"In an application to a court of eqnlty for a spécifie performance, a decree 
for such performance is not a matter of strict right, on the proof of the agrée- 
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ment, but may be rebutted by showing that to require such an exécution would 
be inéquitable. A défendant, therefore, may not only show that the agree- 
ment is void by proof of fraud or duress, which would avoid It at law; but 
he mây also show that, without any gross lâches of his own, he was led Into 
a mistake, by an uncertainty or obscurity in the descriptive part of the agrée- 
ment, by which he in fact mistook one Une or one monument for another, 
though not misled by any misrepresentation of the other party, so that the 
agreement applied to a différent subjeet from that which he understood at 
the time; or that the bargain was hard, unequal, and oppressive, and would 
operate In a manner différent from that which was in the contemplation of 
the parties when It was executed. In elther of thèse cases equity will refuse 
to Interfère, and wIU leave the claimant to his remedy at law." 

A review of the multitude of adjudged cases upon the point is im- 
praoticable, but those which are cited and relied upon by appelles as 
sustaining the proposition that a court of equity will rescind a contract 
merely for the mistake of one party will be referred to and considered. 
They are Smith v. Mackin, 4 Lans. 41; Rider v, Powell, 28 N. Y. 310; 
Jackson v. Andrews, 59 N. Y. 244; Crowe v. Lewin, 95 N. Y. 423; 
Griswold v. Hazard, 141 U. S. 260, 11 Sup. Ct. 972, 999; Webster v. 
Cecil, 30 Beav. 62; Railroad Go. v. Jackson, 24 Conn. 514; Rowland 
V. Railroad Co., 61 Conn. 103, 23 Atl. 755. 

Smith" V. Mackin was a case where the plaintifE had agreed in 
writing to surrender possession of certain real estate supposing it 
to be a part only of that which was included in the description, and, 
having discovered that the description covered the whole, brought 
an action to rescind the agreement. As the court states in the 
opinion: "The défendant knew how the fact was at the time the 
contract was made, and was also aware of the plaintiff's misappre- 
hension in regard to it." The case was one where the defendant's 
conduct was unconscionable. 

Rider v. Powell was an action to reform a bond and mortgage. 
As expressed, the bond and mortgage did not correspond with the 
agreement of the parties, which fact the plaintiff discovered the 
next day. The défendant knew ail along that it did not. His con- 
duct was unconscionable. 

Jackson v. Andrews was an action brought to reform a deed given 
by the plaintiff to the défendant, and also a mortgage given by the 
défendant to the plaintiff, upon the theory that the land was to be 
conveyed without a warranty of title, and that the covenants of 
warranty in the deed were inserted by the fraud of the défendant 
or by mutual mistake, and the plaintiiÉf sought to reform the mort- 
gage by inserting a covenant by the défendant that the entire prin- 
cipal should become' due after default in payment of any install- 
ment of principal or interest for 30 days. Issues of fact were sub- 
mitted to à jury, and of their flndings the court observed: 

"It wlU be seen that, while this verdict fumishes évidence that the plaintiff 
may not bave known fully the faets,— perhaps the contents of the paper 
executed and received by him,— it utterly fails to show that the défendant 
ever agreed or understood that he was to receive a deed of the lots without 
covenants as to title, or to give a mortgage containing any provisions in addi- 
tion to that delivered by him." 

The court held that the court below properly refused to decree for 
reformation. 
91F.— 3 
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Crowe T. Lewin was an action brought to rescind a contract for the 
excbange of land for which conveyances had been executed. The 
court said: 

"In thls case the minds of the parties never met. The contract In form was 
not a contract In fact It orlglnated in mistake, and that mlstake not mutual 
and about the same thing, but différent on the part of each. What one meant 
to sell the other did not mean to buy, and what one meant to buy the other 
did not mean to sell." 

A decree was entered requîring a reconveyance by the parties, re- 
spectively; thus reseinding the transaction. The case was one where 
the contract did not express the intentions of either party. 

Griswold t. Hazard was an action to cancel or refonn a bail bond 
by one of the sureties. Eeferring to the conclusion that the bond 
ought not to be allowed to stand uucorrected, the court said : 

"If it be not Justifled on the ground of mistake as to the mutual agree- 
ment, superinduced by the conduct of the party seeking now to take advantage 
of it, there could be no escape from the conclusion that the taklng of a bond 
that made Griswold absolutely Uable as surety for any amount adjudged to 
be due from Durant, and not greater than the penalty so named, was, under 
ail the circumstances disclosed, a fraud in the law upon him." 

Webster v. Cecil was an action to rescind an agreement for the 
sale of lands evidenced by a written proposai by one party and a 
written acceptance by the other. The proposai of the vendor, by 
inadvertence on his part, named a price which was lésa than half 
that which he had just refused, upon the offer of the vendee, during 
the negotiations. The case was one where the vendee knew when 
he transmitted his acceptance that the proposai did not eiq)ress the 
intention of the rendor. 

The cases in 24 Conn. 514, and 61 Conn. 103, 23 Atl. 755, were 
actions at law where the question was whether a railroad Com- 
pany was entitled to charge its ordinary freight rates for carrying 
after there had been a preceding negotiation, in which the minds 
of the parties had not met, in respect to a différent rate. They throw 
little light upon the présent question. 

In the opinion of the court below some of the foregoing adjudi- 
cations were cited, and in addition the cases of Bradford v. Bank, 
13 How. 57, and Snell v. Insurance Co., 98 U. S. 85, were cited. 

Bradford v. Bank was a bill for spécifie performance of an agree- 
ment by the défendants to convey land. So far as the case involved 
the question of mistake, it was one of a mutual mistake of parties. 

Snell V. Insurance Co. was a suit to reform a policy of insurance. 
The court said: 

"We hâve before us a contract from which, by mistake, material stipula- 
tions hâve been omltted, whereby the true Intent and meanlng of the parties 
are not fuUy or accurately expressed. In the attempt to reduce the contract 
to writing there has been a mutual mistake, caused chlefly by that party who 
now seeks to limit the insurance to an interest in the property less than that 
agreed to be insured. The written agreement did not affect that which the 
parties Intended. That a court of equity can afford relief in such a case is, 
we think, well settled by the authorities." 

A court of equity cannot undertake to make a contract for par- 
ties which they hâve not made themselves, and would equally tran- 
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scend its just powers by compelling a party to relinquish the fruits 
of a contract which he has honestly made, and in which there 
is no taint of wrong to aiïect his conscience. The rescission or 
cancellation of a contract is certainly as drastic an interférence 
with its provisions as a modification of it. The conséquences may 
be equally or even more injurions *o the party who is deprived of 
the benetit to which he is entitled oy it ; and there is no sound rea- 
son, and, as we think, no well-considered authority, for the proposi- 
tion that, although a court of equity will not reform a contract ex- 
cept for the mistake of both parties, it will rescind one merely for 
the mistake of one party. 

"It would be the height of injustice to alter a contract on the 
ground of mistake, where the mistake arises from misconception by 
one of the parties, in conséquence of his imperfect explanation of 
his intentions. To make a contract, it is requisite that the minds 
of the contracting parties agrée on the act to be done. If one par- 
ty agrées to a contract nnder particular modifications, and the oth- 
er party agrées to it under différent modifications, it is évident that 
there is no contract between them. If it be clearly shown that the 
intention of one of the parties is mistaken, and represented by the 
written contract, that cannot avail, unless it further be shown that 
the other party agreed to it in the same way, and that the intention 
of both of them was, by mistake, misrepresented by the written con- 
tract." Spencer, G. J., in Lyman v. Insurance Oo., 17 Johns. 376. 
See, also, Nevius v. Dunlap, 33 K Y. 676; Insurance Co. v. Davis, 
131 Mass. 316; Ludington v. Ford, 33 Mich. 123; Dyas v. Stafford, 
7 L. E. Ir. 606. Thèse observations are as opposite to an attempt 
to rescind a contract as to an attempt to reform one. 

By the decree of tne court below, the contract completed by the 
terms of the proposai has been completely annulled. It may hâve 
been an improvident contract on the part of the complainant; but, 
clearly, justice would hâve required nothing further, if the contract 
had been an ordinary one, entered into by a proposai and accept- 
ance, than to reform the contract so as to correct the mistake, and, 
as reformed, permit the city of Rochester to hâve the beneflt of it. 
As it is, the complainant has been wholly absolved from the ob- 
ligations of a contract which it deliberately entered into, and which 
it was the légal duty of the executive board to cause to be fulflUed. 
If- the complainant in its bill had prayed for a reformation, and of- 
fered to exécute the contract when so reformed as to correct its 
own mistakes, it would hâve presented itself in an attitude which 
would, at least, hâve commanded the sympathy of the court. As 
the case has been presented, it seems to be without equity, and the 
decree is therefore reversed, with costs, ajid with instructions to 
the court below to dismiss the bill. 

SHIPMAJN, Circuit Judge. I concur in the resuit reached in this 
case, but not in ail the restrictions which the opinion will be con- 
strued to place upon the power of a court of equity either to re- 
form or rescind contracts upon the ground of mistake. The word 
"mistake" is of so broad a character, and includes so many varied 
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circumstances, that ruies wMch undertake to define what a court 
of equity can do or cannot do in regard to the correction of a mis- 
take, either unilatéral or mutual, seem to me to confuse rather than 
to enlighten. Eâch case must, in a gréât measure, be govemed by 
its own circumstances, which appeal or do not appeal to the judg- 
ment or the conscience of the chancellor. 

If the case now under considération was simply that the com- 
plainant offered to do specifled work, and nothing else, for the city 
of Rochester, for about |857,000; that in this single proposai there 
was a clérical error of about $36,000, notice of which was commu- 
nicated to the city -when the proposai was being read; that it was 
accepted as written ; that the f act of the mistake was hardly denied, 
and clearly appeared upon judicial investigation, — it would seem 
to me that the power of a court of equity to purge a contract from 
such an error, upon such term^ as should be just to the city, or to 
rescind it entirely, if the amendment was found to be impractica- 
ble, ought to be generally recognized. This record présents other 
circumstances which are important. After the bid of another par- 
ty upon contract No. 1 had been accepted, the complainant pro- 
tested that it was entitïed to both contracts, — an assertion which 
the city's proposais showed to be without f oundation, — and offered 
to do ail the work upon the correction of the two alleged errors in 
No. 2, — a proposition which it was impossible for the city to ac- 
çept. At this stage of the business, the- complainant wanted to do 
the entire work, and apparently wanted nothing else. Its con- 
duct compelled the city's agents to go forward, and complète the 
award of contract No. 2, in accordance with the terms of the bid. 
The complainant thereupon, without any additional statement or 
negotiation, defaulted, and the city gave the contract to the next 
lowest bidder, for a much larger sum than that c'ontained in the 
complainant's proposais. The bill of complaint prays for a refor- 
mation and amendment of the proposai upon contract No. 2 in 
respect to the two alleged errors, or for its rescission and cancella- 
tion; also that the défendant be either required to enter into a 
contract for the work described in both contracts as reformed, or 
that the bids for the whole work be rejected. To compel the city 
to contract with the complainant for the whole work would be 
manifestly improper. The alleged error in regard to the tunnel ex- 
cavation was not one which can properly be called a mistake; it 
was the resuit of négligence. The question, therefore, is, shall 
contract No. 2 be reformed or rescinded by reason of the single er- 
ror. A decree for the reformation of a contract présupposes a 
willingness on the part of the mistaken person to exécute as re- 
formed. The history of_the case, as shown in the record, makes it 
very doubtful whether a' willingness to exécute contract No. 2 exist- 
ed. The complainant, it is right to assume, honestly blundered in 
supposing that the contracts were to be let for the entire work, 
which was the resuit at which it wâs aiming both in its proposais 
and in its subséquent proposition. It made three kinds of mistakes. 
It supposed, or acted as if it supposed, that both proposais must 
be considered together and be accepted or be rejected; it made 
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one clérical error in one proposai ; and also an error through haste 
in fiUing ont the estimâtes. It is impossible to say that it was ever 
willing to carry ont that contract witii or without the correction, 
or that its default was occasioned by the clérical error. It is as 
probable that it would hâve defaulted with a correction as without 
it. A rescission cuts off the city from the right to sue upon its 
pénal bond by reason of the default of the complainant, which I 
think ought not to be permitted, under the circumstances hereto- 
fore stated. 
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(Circuit Court, S. D. Ghio, W. D. January 9, 1899.) 

No. 5.099. 

1. JdRISDICTION OP FEDERAL COURTS— SdIT BY ASSIGNEE OP MUNICIPAL BONDS. 

A c^il township, made a body politic and corporate by the state statutes 
and authorlzed to issue negotiable bonds, is a corporation within tlie mean- 
ing of the fédéral judiciary act of 1888, and may be sued in a fédéral court 
on bonds so Issned by an assignée who is a citizen of another state. 

2. Same— FoLLOwiNO State Décisions— Rétroactive Effect. 

While under the constitution of Ohio as now interpreted by its suprême 
court an act of the législature authorizing the trustées of a particular 
township to improve a designated road is invalid, yet, that court having 
for ma'ny years sustained the validity of such législation, a fédéral court 
will not give a rétroactive efifect to its later décisions by holding invalid 
bonds Issùed during sueh tlme by a township under such an act and whlch 
were purchased and are owned by a citizen of another state. 
8. Statuts — Bffect of Partial Invalidity— Separable Provisions. 

Where an act authorizing township trustées to improve a road provlded 
that the entire cost of the improvement should be assessed against àbut- 
ting property, whlch was in accordance with a gênerai législative policy, 
as evidenced in other similar acts, the assessment provision must be pre- 
sumed an essentlal feature of the act, without which it would not hâve 
been enacted, and the invalidity of such provision will render the enth:e 
act invalid. , 

4. SAME — CONSTITUTICKALITY — WlTO MAY AtTACK. 

A township may attack the validity of a législative act under which it 
has issued bonds, though the provision which it is clalmed renders the act 
uneonstltutional as a whole is for the benefit of the township. 

6. COKSTITUTIOÏTAL LaW — DUB PrOCESS OP LaW — STATUTB AUTHORIZING SPE- 
CIAL ASSESSMBNTS. 

A statute providing for the assessment of the entire cost of a public Im- 
provement on abuttlng property, by the front foot, without référence to 
spécial beneflts, rests the assessment on an illégal basls and is void as in 
contravention of the provision of the fourteenth constitutional amendment 
that prlvate property shall not be taken without due process of law. 

This is an action by Louis Loeb against the trustées of Columbia 
township, Hamilton county, Ohio, on bonds issued by the township. 
On demurrer to pétition. 

G. Hammond Avery, for complainant. 
Burch & Johnson, for défendants. 

THOMPSON, District Judge. This case is submitted to the court 
on demurrer to the pétition. The demurrer allèges that the pétition 
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does not state facts s.ufflcieiit to constitute a cause of action. The 
points niade in argument in support of tlie demurrer are: (1) Tiie pé- 
tition does not show that the plaintiff, Louis Loeb, is tlie original 
holder of the bonds sued on, and if he be an assignée or subséquent 
holder thereof he is not entitled to maintain this action beeause the 
bonds are payable to bearer, and were not made by a corporation. (2) 
The act of the gênerai assembly of the state of Ohio under and by 
virtue of wMch the bonds were issued contravenes the provisions of 
the constitution of the state of Ohio, and therefore the bonds are 
invalid. (3) The said act contravenes the provisions of the constitu- 
tion of the United States, and therefore the bonds are invalid. 

1. The flrst point is predicated on the assumption that the township 
of Columbia is not a corporation within the meaning of the act of con- 
gress of August 13, 1888 (1 Supp. Eev. St. 612), one provision of which 
reads asfoUows: 

"Nor shall any circuit or district court bave cognlzance of any suit, except 
upon foreign bills of excliange, to recover ttie contents of any promissory note 
or other chose in action in favor of any assignée, or of any subséquent holder, 
if such instrument be payable to bearer and be not made by any corporation, 
unless such suit might hâve been prosecuted in such court to recover the said 
contents if no assignaient or transfer had been made." 

And the argument in support of this proposition assumes that the 
corporations contemplated by this law must hâve ail the powers and 
attributes of private corporations, and authorities are cited' to show 
that the quasi corporation known as the "Township of Columbia" is 
wanting in this respect. But section 1376 of the Eevised Statutes of 
Ohio provides that: 

"Every civil township heretofore or hereafter lawfully laid off and desig- 
nated, is declared to be, and is hereby constituted, a body politlc and corpo- 
rate, for the purpose of ënjoying and exercising the rights and privilèges con- 
ferred upon jt by law: it shall be capable of suing and being sued, pleading 
and being impleaded." 

And the supremè.court of Ohio has held that: 

"Fbr township liabllities an action lies against the trustées, and it is better 
to sue them without giving their individual names." Harding v. Trustées, 3 
Ohio, 227; Trustées v. Miller, 5 Ohio, 184; Wilson v. Trustées, 8 Ohio, 174. 

In Lincoln Co. v. Luning, 133 U. S. 530, 10 Sup. Ct. 363, it is said: 

"Wlth regard to the flrst objection, it may be observed that the records of 
this court for the last thirty years are full of suits against counties, and it 
would seem as though by gênerai consent the jurisdiction of the fédéral courts 
in such suits had become established." 

Again: 

"The power to contract with citizens of other States Implies liability to suit 
by citizens of other states." 

Cleai'ly Columbia township is a corporation "for the purpose of en- 
joying and exercising the rights and privilèges conferred upon it by 
law," and it is capable of being sued upon liabllities which, by law, it 
is authorized to incur. The demurrer cannot be sustained upon this 
ground. 

2. It is claimed that it was not witbin the competency of the gên- 
erai assembly to "authorize the trustées of a particular township 
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to widen and extend a certain road in a prescribed manner; that the 
exercise of such power over the affairs of a township is adrainistratiye 
in character, and not législative, and that the act in question is for such 
reason invalid." In State v. Franklin Co. Com'rs, 35 Ohio St. 458. 
paragraphs 2, 3, and i of the syllabus read as follows: 

"(2) An act provWing for the Improvement of a designated county road Is 
local in Its nature, and not in conflict witli article 2, § 26, of the constitution, 
which provides that 'ail laws of a gênerai nature shall hâve a uniform opéra- 
tion throughout the state.' 

"(3) An act requlrlng county commissloners to cause a designated road to 
be Improved, and to levy a tax to defray the expense thereof, where the road 
Is open to the public, is not invalid for want of power In the gênerai assembly 
to pass it 

"(4) An act providing 'that the commissloners of Franklin county be, and 
they are hereby, authorized and directed to levy • • • a spécial tax not 
to exceed,' etc., to Improve a county road, is a mandatory statute, and the 
commissloners may be compelled by mandamus to obey Its provisions." 

The act xmifv considération in that case, which was declared to be 
constitutional, reads as follows: 

"Section 1, That the commissloners of Franklin county be, and they are 
hereby, authorized and directed to levy, at thelr June session, A. D. 1877, a 
spécial tax not to exceed the amount of the estimate of the engineer as here- 
inafter provlded, for the purpose of building, grading, and graveling or macad- 
amlzing the road from South High street, in the city of Columbus, along the 
Green Lawn avenue road to its terminus in the old Chillicothe road. 

"Sec. 2. The said commissloners shall cause a survey and estimate of sald 
road to be made by some compétent engineer, and the lettlng for said improve- 
ment provlded for In section one shall not exceed the amount of such estimate 
after expenses are paid; and the commissioners in thèse proceedings shall be 
governed by the laws now in force, so far as they may be applicable, relating 
to their duties in regard to free tumpllje roads. 

"Sec. 3. This act shall take efCect and be in force from and after Its pas- 
sage." 

74 Ohio Laws, p. 472. 

The answer of the commissioners contains the following avennents: 

"This board does not recognize the neeessity of said improvement. Thls 
improvement consists in part, in the building, grading, and graveling or macad- 
amizing of a street within the corporate limits of the city of Columbus. It 
will not be of a gênerai beneflt, but will be of local benefit and Interest only 
to those uslng Green Lawn Cemetery as a burlal place, to those citizens who 
own lands contiguous to or In the vicinity of said road, and to such others as 
may prefer to use this road to other roads leading In the same gênerai direc- 
tion. The board do not deem it just to make such improvement at the ex- 
pense of the whole county, and do not believe that the législature interlded, by 
the act set forth in the writ, to compel this board to make said improvement 
whether the doing so met wlth the approval of its judgment or not. The 
board regards said act of the législature to be of doubtful constitutlonality. If 
it shouM be constmed to intend that the board shall make said improvement, 
and shall levy a tax to pay the same upon the whole county." 35 Ohio St. 460. 

And counsel for the commissioners say: 

"The respondents claim that the law as passed is unconstitutional and vold, 
and that they are not bound to act under it, for the following reasons: » * * 

(2) The gênerai assembly cannot constitutionally compel them, without their 
consent, nor compel the people of Franklin county, actlng through them as 
their représentatives, to make an improvement which is of local use solely. 

(3) Under the constitution and laws of Ohio the board of county commission- 
ers are to be the sole judges of the neeessity of a merely local Improvement. 

(4) The improvement In question is such a local Improvement, and is not of 
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such a public character as to give the gênerai assembly power over It" Id. 
463. 

The court say, at page 466: 

"The action Is to compel the commlssloners of Franklin county to levy a 
tax 'for the purpose of building, grading, and graveling or macadamizing' a 
road, commenclng in the city of Columbus and intersecting a public road near 
the clty. * • * The tax is provided for by an act passed in 1877, set forth 
in the statemént of the case, but the commlssloners décline to make the im- 
provement, on several grounds, which we will now conslder. * ♦ * (3) The 
power of the législature to pass a mandatory statute, requlring the commis- 
sioners to levy the tax and improve the road In question, is denied by the 
défendant The only provision which the constitution contalns with respect 
to the county commlssloners Is the foUowlng: 'The commlssloners of coun- 
tles, the trustées of townshlps, and slmilar boards, shall hâve power of local 
taxation as may be prescribed by law.' Article 10, § 7. Manifestly this is no 
limitation on the power of the gênerai assembly; and the Inqulry therefore 
is as to the extent of such power. That It is only législative Is conceded; 
but that is undeniably a very broad power, and includes, geçerally, the right 
to direct, in Inyltum, the construction and repair of public highways, and the 
levy of taxes to defray the necessary expenses thereof . That the power is 
liable to great abuse is denied by no one, but the responsibility, as well as the 
power,' rests with the législature. Many cases may be found which go further 
in support of thls principle than we might be willing to go. People v. Flagg, 
46 N. Y. 401; Clty of Phlladelphla v. Fleld, 58 Pa, St. 320. See Lima v. Mc- 
Bride, 34 Ohio St 338." 

This âecisîon waa rendered in 1880, and was followed by numeroua 
acts of the gênerai assembly directing mandatorily the improvement of 
designated roads, streets, and avenues In varions parts of the state. 
Thèse acts contained directions, more or less spécifie, for the improve- 
ment of such roads, etc., by widening, extending, grading, graveling, 
macadamizing, etc., and provided for the assessment of the expense of 
the improvement wholly or in part on the abutting lands. The dé- 
cision was recognized by the législature as authority for the acts con- 
strued in the cases below cited. In Weston v. Commissioners, 6 Ohio 
Cir. et. E. 641, the act under considération was entitled "An act to 
extend, widen, grade, gravel, macadamize, and improve Erie avenue, in 
Columbia township, Hamilton county, Ohio," and provided for the as- 
sessment of the cost and expense of the improvement on the "lots and 
lands situated within one mile on each side thereof." The commis- 
sioners of Hamilton county were "authorized and required" to make 
the improvement. 87 Ohio Laws, p. 577. The court say the claims of 
the plaintiffs are substantially thèse: 

"That said act in Its opération Is most unequaJ and unjust; 'that it was 
passed without the request, knowledge, or consent of the plaintiiïs, and that 
its passage was procured by and in the interest of persons who own a large 
quantlty of ground outside of the assessing district, but within a radius of 
one mile from the eastern terminus of the avenue; • * * and that it waa 
the object of said persons so procuring the passage of said act to enhance the 
value of thèse lands, and to enrich themselves by having this expense saddled 
on the plaintiffs and other victlms in the assessing district, and to make thelr 
lands and farms sultable for building lots;' and the pétition allèges that 'they 
succeeded in their enterprising endeavor.' " 

And the court proceed to say : 

"But it cannot be denied that if the allégations of the pétition hereinbefore 
quoted, as to the opération and efCect of this statute in this respect, and as to 
the means used to brlng about its passage, are true, great Injustice bas been 
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donc to the plaintiffs, at least, In this case. Indeed, there are strong grounda 
to believe that spécial législation like thls, of a purely local character, brought 
about by the efforts of a few persons financially Interested therein, whereby 
It is made obligatory upon the commissioners of a coùnty to maké a certain 
local Improvement, and to assess the cost thereof on property wlthln a certain 
district, or to put the cost upon the gênerai dupUcate, Is open to very grave 
objections. But if, in addition to thls, lands specially beneflted, and adjacent 
to the improvement, are studiously exempted from assessment therefor, and 
the burden is imposed on others further removed therefrom, and not so mueh 
beneflted, such législation is essentially vicions, and courts will not be eager 
to enforce a statute open to such objections." 

The court, nevertheless, upon the authority of State v. Franklin Co. 
Com'rs, 35 Ohio St. 458, held the law to be constitutional. The dé- 
cision sustaining the law was afflrmed by the suprême court. No 
opinion was delivered on behalf of the majority of the suprême court, 
but Judges Minshall and Spear expressed their dissent as f ollows : 

"It Is not compétent to the législature to create an assessment district in a 
county or township for the making or the improvement of a highway, and re- 
quire the improvement to be made without any discrétion In the local author- 
itles or the people within the district. The législature, in our opinion, does 
not possess such administrative powers. The case of State v. Franklin Co. 
Oom'rs, 35 Ohio St. 458, is bad law, and should be overruled." 30 Wkly. Law 
Bul. 291. 

In State v. Columbia Tp. Trustées, 8 Ohio Cir. Ct. E. 691, the act 
in question in the case at bar was under coiisideration, and the 
court say: 

"It Is further objected that the gênerai assembly has not the right to pass 
such a statute requiring county commissioners or township trustées, without 
giving them any discrétion In the matter, to construct such an improvement 
as this, and assess the cost of its construction on abutting property. We hâve 
had occasion heretofore to express our doubts as to the propriety or expedi- 
ency of such législation. But our understanding is that the constitutionality 
of such aets has been maintained by the décisions of the suprême court In 
35 Ohio St. 458, and practically in the Weston Case above referred to, decided 
by that court, as reported in 30 Wkly. Law Bul. 291, afflrming the décision 
of this court in the Erie Avenue Case. It is true that the authority of thèse 
cases is weakened by the fact that three of the six judges now composing the 
suprême court hâve expressly and forcibly stated in dissenting opinions that 
such power does not exist, and that the décision in 35 Ohio St. 458, Is bad law, 
and should be overruled. But it has not as yet been overruled by the court, 
and, whatever ground there may be to suppose that when the question Is 
again submltted to it it may be done, in our judgment, It is not the duty Of 
this court to hold that such législation is unconstitutlonal." 

In Hamilton Co. Com'rs v. State, 50 Ohio St. 653, 35 N. E. 887, 
the act there under considération was entitled: 

"An act to authorize and direct the commissioners of Hamilton county to 
widen and improve the Montgomery road from the north corporation Une of 
Cincinnati to the Plainfield road, and for other purposes." 

And the court held that: 

"That clause of the act which assumes to authorize the councils of the vil- 
lages of Norwood and Pleasant Kidge to nominate and recommend to the 
commissioners two freeholders to act as trustées in the making of the con- 
templated Improvement Is an attempt to eonfer upon such munlelpalltles cor- 
porate powèr, and is in confllct with section 1 of article 13 of the constitution, 
which provides that, 'the gênerai assembly shall pass no spécial act conferrlng 
corporate power.' " 
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Judge Spear, in delivering the opinion, says, on page 658, 50 
Ohio St., and page 889, 35 N. E.: 

"Thus is presented a project for an extensive road improvement to be made 
under a spécial law, by county commissioners, without notice to property 
owners liable for assessments, or opportunity for a hearing, involving an out- 
lay, stated by counsel, and not controTerted, to amount to $800,000, the work 
to be of a character usually made by municipalities under authority of gên- 
erai laws, after full notice to those to be afCected, and full opportunity to be 
heard." 

Judge Minshall, speaking for himself and Judge Burket, said: 

"I concur in the judgment that the act is Invalid on the ground stated in the 
opinion, and for the further reason that it is not compétent to the législature 
to enact a statute by which it is directed that a certain road shall be laid out 
and Improved In a specifled manner, and the cost assessed upon the abutting 
property holders, without any discrétion In the local authorlties or désire on 
the part of those to be assessed. An act of thls klnd is not properly a law; 
it Is an order made in the exercise of a power that is not législative in char- 
acter. It belongs under our System of government to administrative offlcers, 
Buch as township trustées, county commissioners, and ofïicers and boards pos- 
sessing similar functions. * * * It is a usurpation of power not conferred 
on the législature, and cannot be checked too soon." 

It will be seen that ail thèse décisions assume that the right of 
the législature to pass such acts was declared by the suprême 
court in State v. Franklin Co. Com'rs, and they each foUow that case, 
notwithstanding the dissent of a minority of the suprême court and 
the expression of dissatisfaction by the judges of the circuit court. 
AU thèse décisions were rendered prier to the issuing of the bonds 
sued on in the case at bar. Since the issuing of thèse bonds State 
V. Franklin Co. Com'rs bas been reversed. The second paragraph 
of the syllabus in that case bas been reversed by Hixson v. Burson, 
54 Ohio' St. 470, 43 N. E. 1000, and the third and fourth paragraphs 
thereof by State v. Commissioners, 54 Ohio St. 333, 43 N. E. 587. 
The first paragraph of the syllabus in State v. Commissioners reads 
as f ollows : 

"It is not compétent to the gênerai assembly to authorize the commissioners 
of a particular county to wlden, extend, and improve a certain road in a pre- 
serlbed manner, one half the costs and expehses to be assessed on lands withln 
a prescribed limit, aecording to benefits, and the other half to be levied on the 
gênerai taxpayers of the county, without the request or consent of any of 
the parties to be assessed. The exercise of such power over the afCairs of a 
county is administrative In character, and not législative; and the act Is, for 
such reason, Invalld." 

Judge Minshall, in delivering the opinion, after stating the 
grounds upon which the act is held to be invalid as set forth in the 
flrst paragraph of the syllabus, adds: 

"ïhere is still another ground on which this statute is, in my opinion, clearly 
invalid. The location and construction of public roads is a subject of a gên- 
erai nature, and should therefore be regulated by gênerai laws, uniform in op- 
ération throughout the state (Const. art. 2, § 26), and hâve always until re- 
cently been so treated. But as thls question is presented in a number of cases 
now pendlng in this court, it is not now passed on by the court; nor are niy 
associâtes in any way bound by what is hère said. The points decided are 
expressed in the syllabus." 

In Hixson v. Burson the flrst and second paragraphs of the sylla- 
bus read as f ollows: 
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"(1) TJnder section 26 of article 2 of the constitution, the constitutionallty 
of an act is determlned by the nature of its subject-matter, its opération and 
efflect, and not alone by Its form. 

"(2) The act of May 16, 1894, entitled 'An act to authorize the countp com- 
missioners to provide for the construction, improvement and repair of public 
highways' (91 Ohio Laws, p. 759), is unconstitutional in this: that its subject- 
matter is gênerai, while Its opération and effect are local. The second sylla- 
bus of State v. Franklin Co. Com'rs, 36 Ohio St. 458, is overruled." 

Under thèse décisions it is clear that the act bf the gênerai as- 
sembly under which the bonds sued on in this case were issued is 
unconstitutional, and the question now is whether thèse décisions 
shall hâve rétroactive effect so as to invalidate the bonds. The law 
upon this question has been deflnitely settled by the suprême court 
in the cases of Douglass v. Pike Co., 101 U. S. 677, and Burgess v. 
Seligman, 107 U. S. 20, 2 Sup. Ct. 10. In Douglass v. Pike Co. the 
court say (pages 686, 687), quoting from Kowan v. Eunnels, 5 How. 
134: 

"Undoubtedly this court will always feel itself bound to respect the décisions 
of the State courts, and, from the tlme they are made, regard them as conclu- 
sive in ail cases upon the construction of their own laws. But we ought not 
to give them a rétroactive effect, and allow them to render Invalid contracta 
entered into wlth citizens of other States which, In the judgment of this court, 
were lawfully made. • * * The true rule is to give a change of judicial 
construction in respect to a statule the same effect in its opération on con- 
tracts and existlng contract rights that would be given to a législative amend- 
ment; that is to say, make It prospective, but not rétroactive. After a statute 
has been settled by judicial construction, the construction becomes, so far as 
contract rights acquired under it are concerned, as much a part of the statute 
as the text itself, and a change of décision is to ail intents and purposes the 
same in its effect on contracts as an amendment of the law by means of a 
législative enactment." 

And in Burgess v. Seligman the court say (pages 33, 34, 107 U. S., 
and page 21, 2 Sup. Ct.) that: 

"We do not consider ourselves bound to foUow the décision of the state court 
in this case. When the transactions In controversy occurred, and when the 
case was under the considération of the circuit court, no construction of the 
statute had been given by the state tribunals contrary to that given by the 
circuit court. The fédéral courts hâve an indépendant jurisdiction In the ad- 
ministration of state laws, co-ordinate with, and not subordinate to, that of 
the state courts, and are bound to exercise their own judgment as to the mean- 
ing and effect of those laws. The existence of two co-ordinate jurisdictions 
in the same territory is peculiar, and the results would be anomalous and in- 
convénient but for the exercise of mutual respect and déférence. Since the 
ordinary administration of the law is carried on by the state courts, it neces- 
sarily happens that by the course of their décisions certain rules are estab- 
lished which become rules of property and action in the state, and hâve ail 
the effect of law, and which it would be wrong to dlsturb. This is especially 
true with regard to the law of real estate and the construction of state con- 
stitutions and statutes. Such established rules are always regarded by the 
fédéral courts, no less than by the state courts themselves, as authoritative 
déclarations of what the law i?. But where the law has not been thus set- 
tled it is the right and duty of the fédéral courts to exercise their own judg- 
ment, as they also always do in référence to the doctrines of commercial law 
and gênerai jurisprudence. So, when contracts and transactions hâve been 
entered into, and rights hâve accrued thereon under a particular state of the 
décisions, or when there has been no décision, of the state tribunals, the féd- 
éral courte properly claim the right to adopt their own interprétation of the 
law applicable to the case, although a différent Interprétation may be adoptei 
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by the state courts after sueh rights hâve accrued. But evén In such cases, 
for the sake of harmony and to avold confusion, the fédéral courts will lean 
towards an agreement of vlews with the state courts if the question seems to 
them balanced with doubt. Acting on thèse principles, founded as they are 
on comity and good sensé, the courts of the United States, without sacrlfleing 
thelr own dlgnity as Independent trihuhals, endeavor to avoid, and in most 
cases do avoid, any unseemly confllct with the well-eonsldered décisions of the 
state courts. As, however, the very object of giving to the national courts 
jurisdiction to administer the laws of the States in controversies between eit- 
izens of différent states was to institute independent tribunais which It might 
be supposed would be unaffected by local préjudices and sectlonal vlews, It 
would be a derellctlon of their duty not to exercise an Independent judgment 
in cases not foreclosed by prevlous adjudication." 

See, also, a décision oî the circuit court of appeals of this cir- 
cuit in LouisTille Trust Co. v. City of Cincinnati, 22 C. C. A. 334, 
76 Fed. 296, where tlie doctrine of the case of Burgess v. Selig- 
man is applied. 

Corning to the case at bar, we flnd that from the time of the 
décision of the suprême court of Ohio made in 1880, in the case of 
State V. Franklm Co. Com'rs, supra, the doctrine that, under the consti- 
tution of Ohio, the gênerai assembly had power by legislatÎTe enact- 
ment to require boards of county commissioners and township trustées 
to improve a desïgnated public road, and provide for the expense of the 
improvement by the levy of a tax or the assessment of the property, 
without the request or consent of the parties to be taxed or assessed, 
was maintained until the décision of the same court made in 1896 iu 
the case of State v. Commissioners, supra. It was questioned from 
time to time, as shown by the cases cited above, but each time the 
suprême court aflanned the doctrine, and continued to do so un- 
til long after the issuing of the bonds sued on. It was suggest- 
ed in argument that this question was not decided in the case of 
State v.' Franklin Co. Com'rs. I think it was; but, let that be as it 
may, the. courts of the state, common pleas, circuit, and suprême, 
assumed that it was, and followed that case, as authority for sus- 
taining the constitutionality of acts like the one in question, and 
the dissenting judges refèr to it as authority for the doctrine which 
they condemned. The holding of the court in State v. Franklin Co. 
Com'rs, as set forth in the second paragraph of the syllabus, that 
"an act providing for the improvement of a designated road is local 
in its nature, and not in conflict with article 2, § 26, of the constitu- 
tion, which provides that 'ail laws of a gênerai nature shall hâve 
a uniform opération throughout the state,' " stood almost without 
question until the décision in the case of Hixson v. Burson, supra, 
which was rendered long after the issuing of the bonds sued on. 
I hold, therefore, upon the authority of Douglass v. Pike Co. and 
Burgess v. Seligman, supra, that the récent décisions of the su- 
prême court of Ohio which declared laws such as the one under 
considération to be in conflict with the constitution of Ohio can- 
not to be given rétroactive effect so as to invalidate thèse bonds, and 
the derûurrer cannot be sustained upon that ground. 

3. Section 3 of the act under considération pro vides that: 

"The trustées shall recelve reasonable compensation for their services, 
which, ♦ * * with ail costs and èxpenses of constructing said improve- 
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ment together with the Interest on any bonds Issued by the trustées for tlie 
same, shall be levied and assessed upon each front foot of the lots and lands 
on each side of sald Williams avenue and the terminl mentioned in section 1 
hereof." 90 Ohlo Laws, p. 251. 

It is claimed that the assessment on the abutting lands of the entire 
damages awarded the owners thereof, together with the costs and ex- 
pansés of the condemnation proceedings, is the taking of private prop- 
erty without due process of law, contrary to the fourteenth amendment 
of the constitution of the United States. In answer to this proposition 
the défendant claims: (1) There is nothing in the act which on its 
face shows that the assessment against every owner will be greater 
than the damages awarded him in the condemnation proceedings. 
(2) That, while the abutting landowners may complain of the as- 
sessment, the township has no right to complain of it, as it is a pro- 
vision for the benefit of the township as against the abutters. (3) 
If that part of the act which provides for the assessment should be 
found to be invalid, yet the remainder of the act would be unaf- 
fected thereby, and the debt of the township for the moneys bor- 
rowed on the bonds' would remain a valid and enforceable obliga- 
tion against the township. 

Taking thèse claims in inverse order I do not think the third point 
can be sustained. The rule is that: 

"A statute may be invalid In part by reason of some provision being répug- 
nant to the constitution, and valid as to the residue, where it appears that the 
invalid part Is an independent provision, not In its nature and connection es- 
sential to the other parts of the statute, nor so related to the gênerai purpose 
of the. statute as to warrant the conclusion that the législature would hâve 
refused to adopt it with the Invalid part striclien out." Gager v. Prout, 48 
Ohio St. 109, 26 N. E. 1016. 

I think it is an essential part of the gênerai purpose of the act 
in question that the expense of the improvement shall be borne 
by the abutting landowners, and I do not believe that the législature 
would hâve enacted the law with the assessment clause stricken out. 
The assessment clause is in Une with the gênerai législative pol- 
icy, as evidenced by many acts, providing for similar improvements, 
passed sine? 1880. It is a part of the gênerai purpose of the act 
to make the improvement at the expense of those presumed to be 
most beneflted thereby, to wit, the abutting landowners, and it is 
not to be assumed that the législature would hâve passed the law 
without some spécial provision requiring them to bear that expense. 
It cannot be said, therefore, that the assessment clause of this act 
is separable from the other provisions thereof, in the sensé that the 
gênerai purpose of the act could be carried out if that clause were 
omitted therefrom. Bowles v. State, 37 Ohio St. 35. If, however, 
the law should be held to be not in contravention of the constitu- 
tion of the United States, if the assessment clause should be held 
valid, then the failure of the township for any cause to collect the 
assessment against the abutting lands would not discharge the debt 
incurred by the township in putting forth thèse bonds, or lessen 
the obligation of the township to pay it. The paymênt of the debt, 
if incurred under a constitutional law, could not be defeated by the 
failure of the township to realize from the assessment sufflcient 
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money with which to pay it. In such an event the townsMp would 
be required to provide the necessary moneys by a gênerai tax upon 
ail the property of the township. State v. Commissioners, 37 Ohio 
St. 526. 

I do not think the second point made by the défendant is well 
taken. If the law as a whole be unconstitutional, any one may raise 
the question. If as a whole it is unconstitutional, it is a nullity; 
it is not a law, and no one is bound by it. Town of South Ottawa 
V. Perkins, 94 U. S. 267. 

The ârst point made by the défendant, that "there is nothing in 
the act which on its face shows that the assessment against every 
owner will be greater than the damages awarded him in the con- 
demnation proceedings," is covered by the récent décision of the 
suprême court of the United States in the case of the Village of 
Norwood T. Baker, 19 Sup. Ct. 187, in which the court say: 

"We hâve seen that by the Revlsed Statutes of Ohlo relating to assessments 
the village of Norwood was autborlzed to place the cost and expense attend- 
Ing the condemnatîon of the plalntlff's land for a public street on the gênerai 
tax Ust of the corporation (section 2263); but If the village decUned to adopt 
that course it was required by section 2264 to assess such cost and expense 
'on the abutting and such adjacent and contiguous or other benefited lots and 
lands in the corporation, elther in proportion to the beneflts which may resuit 
from the improvement, or according to the value of the property assessed, or 
by the front foot of the property bounding and abutting upon the improve- 
ment'; whlle, by section 2271, whenever any street or avenue was opened, 
extended, straightened, or widened, the spécial assessment for the cost and ex- 
pense, or any part thereof, 'shall be assessed only on the lots and lands 
bounding and abutting on such part or parts of sald street or avenue ^o im- 
proved, and shall include of such lots and lands only to a fair average depth 
of lots In the neighborhood.' It thus appears that the statute authorizes a 
spécial assessment upon the bounding and abutting property by the front foot 
for the entlre cost and expense of the Improvement, wlthout taklng spécial 
benefits into account. And that was the method pursued by the village of 
Norwood. The corporation manifestly proceeded upon the theory that the 
abutting property could be made to bear the whole cost of the Improvement, 
whether such property was beneflted or not to the extent of such cost. It Is 
sald that a court of equlty ought not to Interpose to prevent the enforcement 
of the assessment In question, because the plalntiff did not show nor offier to 
show by proof that the amount assessed upon her property wag In excess of 
the spécial benefits accruing to it by reason of the opening of the street. This 
suggestion implies that if the proof had showed an excess of cost incurred in 
opening the street over the spécial benefits accruing to the abutting property 
a decree might properly hâve been made enjoinlng the assessment to the 
extent slœply that such cost exceeded the benefits. We do not concur 
in this View. As the pleadlngs show, the village proceeded upon the theory, 
justifled by the words of the statute, that the entire cost incurred in opening 
the street, Including the value of the property appropriated, could, when the 
assessnient was by the front foot, be put upon the abutting property, irrespec- 
tive of spécial benefits. The assessment was by the front foot and for a spé- 
cifie sum representing such cost, and that sum could not hâve treen reduced 
under the ordinance of the village, even if proof had been made that the costs 
and expenses assessed upon the abutting property exceeded the spécial ben- 
efits. The assessment was in itself an Illégal one, because It rested upon a 
basis that excluded any considération of benefits. A decree enjoinlng the 
whole assessment was, therefore, the only appropriate one." 

AU that is said by the suprême court in the Baker Case is equally 
applicable to the case at bar, and, upon the ground that the law 
under which the bonds sued on were issued contravenes the four- 
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teenth amendment to the constitution of the United States, which 
provides that private property shall not be taken witliout due pro- 
cess of law, the demurrer to the pétition in this case will be sus- 
tained. 
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GREAT NORTHERN BY. CO. v. SAME. 

CHICAGO, M. & ST. P. RY. CO. v. SAMB. 

(Circuit Court, D. North Dalîota. December 23, 1898.) 

1. Interstate Commbhcb — Eeasonableness of Rates. 

In determining the reasonableness of local rates, ttie court cannot take 
into considération the carrier's whole business, both Interstate and do- 
mestlc.i 

2. Same— Rates — Mileage Basis. 

Nor can the Interstate trafBc which origlnates or terminâtes in the state 
be dlvided upon a mileage basis, and such portion thereof as Is done 
within the state be held subject to state control and considered in fixing 
rates. 

3. Samb — Local Commerce — "Cost of Trahsportation. " 

From the opinion of expert witnesses, and from the fact that local trafic 
In North Dalsota consists mainly of merchandise, is light in volume, short 
in haul, and small in indlvldual shipments, the court holds that the "cost 
of transportatlon" is, In relation to revenue, at least twice as great for local 
business as for the entlre business of the carriers. 
4 Same— Proportional Rates. 

A "proportional" rate for North Daliota, found by dividing the terminal 
rates on traffic between St Paul and Duluth and points In North Daliota 
on a ton mileage basis. in such proportion as the number of miles in 
North Dakota bears to the entire haul is unreasonable, as It does not allow 
for the length of haul nor for the large amount of terminal business. 

5. Same— Evidence— Reasonableness. 

In a suit to enjoin the enforcement of a carrier's schedule prepared by 
the board of railroad commissioners, a table was Introduced in évidence 
showing the operating expenses of two of the roads afCected for four 
years, and it appeared that, if the schedule as proposed had been in opér- 
ation at that time, the business of the roads would bave been done at an 
actual loss, and nothlng left for a return on the value of the property. 
Edd, that the rates of the commission were unreasonably low. 

6. OoMPuriSORY Procbss aqainst Witnbss — Production dp Papbrs. 

If a party Is entltled to documentary évidence, and a witness refuses to 
furnlsh it, his remedy is by application to the fédéral court of the district 
in which the évidence waa talien for process to compel its production. 

7. Evidence. 

Evidence In the form of tables representing the average business- of 
railroad companies is receivable in a suit to enjoin the enforcement of a 
tarife by the railroad commissioners, although eovering only occaslonal or 
alternate months in the year. 

8. Production of Papbrs— Tender of Costs. 

When a party to a suit aslis another party to produce in évidence a cer- 
tain table that would entail great expense In the préparation, he must 
first tender the expense required. 

9. EviBENCB — Tables- Vérification. 

In a suit to enjoin the enforcement of a tariffi by the railroad commis- 
sion, a large number of tables were prepared in the accounting depart- 

1 For régulation of Interstate , commerce In gênerai, see note to Board of 
Assessors v. Pullman's Palace-Car Co., 8 G. C. A. 492. 
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ïnents of the several roads aflected, showlng the amount of .business done 
for a certain period. The work waa done by 40 or 50 clerks, under the 
direction of the général offlcers. HOd, that It Was not necessary to eall 
thé clerlîs to testlfy as to the eorrectness of the tables, as each clerk made 
but a part of them, but It was sufficlent if the records from which the 
computatlons were made were placed at the disposai of the opposite party. 

C. W. Bunn, for plaintiff Northern Pac. Ry. Co. 
M. D. Grever, for plaintiff Great Northern By. Co. 
George R Peck and Bail, Watson & Maclay, for plaintiff Chicago, 
M. S^ St. P. Ry. Co. 
John W. Cowan, Atty. Gen., for défendants. 

Before THAYER, Circuit Judge, and AMIDON, District Judge. 

AMIDON, District Judge. Chapter 115 of the Laws of North Da- 
kota for the year 1897 empowers the board of railroad commissioners 
of that State to flx a schedule of maximum rates for the transporta- 
tion of persons and property within its limits by common carriers, 
and makes it a crime pmiishable by fine of not less than |1,000, nor 
more than $10,000, for any carrier to charge more than the rates thus 
prescribed. The statute rëquires the board to serve the schedule of 
rates prepared by them upon the common carriers to be affected there- 
by, and to publish notice in a newspaper in each of the judicial dis- 
tricts of the State, fixing the time when such rates will take eflect. 
Acting under this statute, the commissioners prepared and sérved upon 
the railroad companies doing business in the state a schedule of rates, 
and commenced the publication of a notice flxing July 1, 1897, as the 
date upon which the same should take effect. Thereupon the plain- 
tiffs, the Northern Pacific Railway Company, Great Northern Railway 
Company, and Chicago, Mihvaukee & St. Paul Railway Company, flled 
their several bills in this court against the board of railroad commis- 
sioners, its secretary, and the publishers, of the newspapers in which 
the notice was printed, aHeging that the rates prescribed were unrea- 
sonable, and such as to afford no return for the use of the property 
employed by the plaintiffs in carrying on their business in the state, 
and prayipg that the further publication of the notice be restrained, 
and that the board be enjoined from putting the rates in force. After 
a hearing, a temporary injunction was issued, restraining the défend- 
ants from putting the rates into effect during the pendency of the 
suits. Voliiminous testimony has been taken, and the cases are now 
submitted upon their merits. 

At the threshold of this inquiry, it is important to define its limits. 
Much of the argument of counsel on behalf of défendants is devoted to 
an attempt to show that, under existing rates, the plaintiffs are earning 
from their eiitire business, both interstate and local, a high rate of in- 
come upoDia grossly excessive capitalization of their property. Con- 
ceding this to be true, it would be wholly immaterial, unless it further 
appears that the income derived from business done wholly within 
this state-^that is, commencing and ending in the state — is such as to 
produce an unreasonable return upon the fair value of the property 
■employed in doing that business, excessive income derived from 
interstate trafic can be reduced by congress alone, which bas exclu- 
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sive îurisdiction of commerce among the states. Excessive income 
derived from business done in other states can only be reduced by tliose 
States. In prescribing rates, the state of North Dakota is limited to 
that business which is done wholly within its boundaries, and, in de- 
termining the reasonabl^ness of such rates, the court cannot take into 
considération the carrier's whole business, both Interstate and do- 
mestic. That question was put to rest by the suprême court in its 
décision in the case of Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 
418, commonly known as the "Nebraska Rate Case." ' The court says 
at page 540, 169 U. S., and page 431, 18 Sup. Ot.: 

"It is further sald, in behalf of tlie appellants, that the reasonableness of 
the rates established by the Nebraslia statute is not to be determined by the 
inquiry whether such rates would leave a reasonable net profit from the local 
business affected thereby, but that the court shouM talie Into considération, 
among other thlngs, the whole business of the company; that Is, ail its busi- 
ness, passenger and freight, Interstate and domestic. If it be found upon in- 
vestigation that the profits derived by a railroad company from its Interstate 
business alone are sufficient to cover operating expansés on its entire Une, 
and also to meet interest, and justify a libéral dividend upon its stock, may 
the législature prescrlbe rates for domestic business that would bring no 
reward and be less than the services rendered are reasonably worth? Or 
must the rates for such transportation as begins and ends in the state be 
established wlth référence solely to the amount of business done by the car- 
rier whoUy within such state, to the cost of dolng such local business, and to 
the fair value of the property used in conducting it, without taking into con- 
sidération the amount and cost of its Interstate business, and the value of the 
property employed in it? In our judgment, it must be held that the reason- 
ableness or unreasonableness of rates prescribed by a state for the transporta- 
tion of persons and property wholly within its limita must be determined 
without référence to the Interstate business done by the carrier or the profits 
derived from it. The state cannot justify unreasonably low rates for domes- 
tic transportation, considered alone, upon the ground that the carrier is earn- 
ing large profits on its Interstate business, over which, so far as rates are 
concerned, the state has no control. Nor can the carrier justify unreason- 
ably high rates upon domestic business upon' the ground that it will be able 
only in that way to meet losses on its Interstate business. It is only rates 
for the transportation of persons and property between points within the 
state that the state can prescrlbe; and, when it undertakes to prescrlbe rates 
not to be exeeeded by the carrier, it must do so with référence exclusively 
to what Is just and reasonable, as between the carrier and the public, in re- 
spect of domestic business." 

This is the most important feature of the décision in that important 
case. The other questions discussed in the opinion had ail been 
passed upon by former décisions of the court ; but this clear and com- 
plète séparation between the local and Interstate trafSc of a carrier 
conducting both kinds of commerce, though following as a necessary 
conclusion from the commerce clause of the fédéral constitution, had 
not before been expressly declared. It is manifestly a doctrine which 
is destined to hâve, in the sparsely-settled sections of the West, where 
local traffic is trifling in comparison with Interstate, a far-reaching 
effect upon the power of states to regulate the business of common 
carriers. 

No state better illustrâtes the truth of this assertion than North 

Dakota. The terminais of much the greater portion of its commerce 

are the cities of St. Paul, Minneapolis, and Duluth, in the state of 

Minnesota. To those points nearly ail the grain, live stock, and other 

91F.— i 
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products of the state are shipped, and from them most of its mer- 
chandise, coal, lumber, and other supplies are received. For this rea- 
son the main volume of transportation for which the people of North 
Dakota pay is interstate in character and beyond the state's control. 
The effect of this condition is strikingly exiiibited by the following 
table of trafiSc on the Great ,Northern road for the four years commen- 
cing with 1894. Column 1 shows the number of ton miles of strictly 
local traflflc; column 2 the number of ton miles having only one ter- 
minal in the state; column 3 the number of ton miles of traflQc in the 
state which passed entirely across the state; column 4 combines the 
last two items, and shows the total ton miles of interstate commerce : 





Ton Miles 
Local to the 

State. 


Ton Miles 
Originating or 
Terminating in 

the State. 


Ton Miles 

Entirely Aorosa 

the State. 


Total 
Interstate. 


1894 

1895 

1S96 

1897. 


8,170,868 

2,778,999 
8,456,421 
8,988,027 


106,976,889 
113,233,867 
147,538,631 
122,157,468 


98,989,386 
137,902,298 
136,077,421 
144,416,544 


200,965,725 
251,183,165 
283,616,053 
266,574,013 


Average.. 


8,848,578 


122,476,389 


128,096,400 


250,573,739 



Changing thèse figures to percentages, it will be seen that the 
local trafflc averages less than 2| per cent, of that which either 
begins in the state and passes to points outside of it, or begins 
outside of the state and passes to points within it, and is less than 
IJ per cent, of the total interstate traflBc moved in the state. The 
same condition is shown as to the Northern Pacific road. Its aver- 
age of local ton miles for the four years mentioned was 5,115,826, 
or only 2^/6 per cent, of the interstate trafflc in the state, which was 
198,449,763. From thèse statistics it appears, therefore, that, of 
ail the trafflc carried in North Dakota during the four years men- 
tioned, less than 3 per cent, began and ended in the state so as to 
subject it to state régulation, while more than 97 per cent, was 
interstate, and thereby subject to the exclusive control of congress. 
In Minnesota, on the other hand, for the reason that it has its termi- 
nais within, its own limita, the average of ton miles of local trafflc 
for the same period was 179,285,609, or 46f per cent, of the total 
interstate trafflc, which was 384,093,273. 

The passenger business does not présent so wide a contrast, but 
would seem to be sufflciently marked to justify a différence in rate 
in the two states, the rate at présent being four cents a mile in 
North Dakota and three cents in Minnesota, During each of the 
four years mentioned, the average number of passengers carried 
one mile on the Northern Pacific road in North Dakota was 5,548,- 
981; in Minnesota, 13,436,952. On the Great Northern road the 
same average for North Dakota was 7,301,211; and for Minnesota, 
27,384,769. It will thus be seen that the volume of local passenger 
business in the latter state is more than three times as great as in 
the former. 
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The nature of the local trafSc in Nortli Dakota has as important 
a bearing upon the questions under considération as the smallness 
of its volume. The witnesses for the commission, as well as those 
for the raiiroads, agrée that the principal subject of local commerce is 
merchandise in less than car-load lots. The Great Northern Com- 
pany made a compilation of its local business from the way bills for 
six alternate months of the year 1896. From this it appears that 
more than 60 per cent, of the entire tonnage consisted of merchan- 
dise in less than car-load lots, and that from the carriage of this 
merchandise more than 80 per cent, of ail the company's local 
freight revenue in the state was derived. The remaining 40 per 
cent, of local tonnage was made up chiefly of seed grain and lum- 
ber, also for the most part carried in small shipments. From two- 
thirds to three-fourths of the entire local freight of the state 
émanâtes from Grand Forks and Fargo, and consists of groceries, 
hardware, fruit, and farm machinery, which is distributed from 
thèse points to the local stations in quantifies seldom attaining the 
proportions of a car load, and is carried, as will be pointed ont 
later, under a spécial terminal tarifE which is but little higher than 
the terminal tarifE out of St. Paul and Minneapolis. 

Length of haul is another élément of prime importance in de- 
termining rates for transportation. It is clearly established by the 
évidence that the local commerce of North Dakota moves on an 
average of from 80 to 90 miles, while the average of the gênerai 
business of the roads in this respect is from 350 to 500 miles. 

The testimony leavea no room for doubt that the strictly local 
traffic of North Dakota consists mostly of merchandise, and is light 
in volume, short in haul, and small in individual shipments. Thèse 
are ail éléments which add materially to the costs of transportation, 
and justify rates above the average of those for the entire business 
of the carrier. 

Appreciating the force of thèse facts in respect to the volume 
and character of traflBc in North Dakota, the défense put forth the 
claim that such Interstate trafiQc as originates or terminâtes in 
the state should be divided upon a mileage basis, and such portion 
thereof as is done within the state held to be subject to state con- 
trol and taken into considération in determining the reasonable- 
ness of the rates flxed by the commission. This, however, cannot 
be done. Commerce which begins in one state and passes into 
another is not less Interstate commerce than that which passes 
«ntirely across states. If the différent states could regulate that 
portion of interstate commerce which is moved within their respec- . 
tive limits, there would be left no commerce whatever subject to 
congressional control. This matter has been repeatedly before the 
suprême court of the United States, and that court has uniformly 
held, from its décision in Wabash, St. L. & P. Ry. Co. v. Illinois, 
118 U. S. 557, 7 Sup. Ct. 4, to the récent décision in Smj-th v. Ames, 
that the states cannot fix rates for, or regulate in any manner, that 
portion of interstate commerce which moves within their territorial 
limits. Such traffic, throughout its entire course, is subject to the 
exclusive jurisdiction of congress. 
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In order to point ont the différence between the présent rates of 
fhé ràilroads and those âxed by the commission, it will be neces- 
sary to describe briefly the several tariflfs under which the business 
of the plaintiffs is now conducted. Nearly ail traffic between sub- 
ordinâte stations is at présent moved under the gênerai distance 
tariff of the roads, in which the rate is based solely on the number 
of miles the freight is carried. This tariff is the same in North 
Dakota as in Minnesota, and is much lower in those states than in 
Montana and the states further west. The distance tariflE, however, 
does not control the principal volume of trafiSc. That is conducted 
under what are designated as "terminal tarifls," which apply to ail 
shipments into and ont of St. Paul, Minneapolis, Minnesota Junc- 
tion, Duluth, and West Superior. The rates thereby flxed are 
lower than those in the distance tariff on account of the volume of 
business that is moved to and from the points mentioned. Of thèse 
terminal tariffs, the most important are three in number. One applies 
to shipments of live stock in car-load lots; another to shipments of 
grain, flax seed, floiu-, mill stuffs, millet seed, and potatoes in car- 
load lots; and the third to merchandise. Of the trafic moved 
under thèse terminal tariffs, nearly ail is in car-load lots, and much 
the greater portion in solid train loads. The ràilroads alâo bave 
a spécial merchandise tariff on business ont of Fargo and Grand 
Forks, which is substantially the same as the terminal merchandise 
tariff out of St. Paul, Minneapolis, and Duluth. The schedule of 
rates fixed by the commission is likewise a distance tariff. It pre- 
scribes rates for ail distances between one mile and four hundred, 
and takes no account of the volume of business, but applies the 
same rule to the smallest way stations as to terminal points. How 
does this schedule of the commission compare with the tarifls of 
the plaintiffs to which we hâve referred? It is not only lower than 
the distance tariff in force in Minnesota, a state having more than 
six times the population of North Dakota, but is likewise lower 
than any of the terminal tariffs mentioned, with the exception of 
that on grain, mill stuffs, etc., and as to that is but slightly higher. 

While none of the inatters to which we hâve thus far adverted 
are décisive of thèse cases, they do tend to throw a strong indirect 
light upon the primary question under considération. It is a 
self-evident proposition that thèse ràilroads cannot maintain lower 
rates fOr local business in North Dakota than in Minnesota; much 
less can they maintain for the strictly domestic commerce of that 
State, which moves in light volume, for short distances, and in 
small shipments, lower rates than are chargea for interstate trafSc, 
which bas more than fifty times its volume, is moved more than 
four times its distance, and is hauled chiefly by car loads and train 
loads. The resuit is that one of two propositions must be true. 
Either the rates flxed by the commission are unreasonably low, or 
the interstate rates charged by the plaintiffs are grossly excessive ; 
for, if local rates ought to be placed belcw existing interstate rates, 
then the latter rates^ owing to thé volume and character of the 
traffic, ought, in justièê, to be correspondingly reduced. 

The fundamental question in ail cases like thèse is, will the rates 
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prescribed by the state pay tlie expense of doing the local business, 
and leave to the carrier a reasonable compensation upon tbe fair 
value of the property which it employa in performing the sen^ice? 
Certain of the factors necessary to a détermination of this question 
are capable of deflnite linowledge; others must forever rest largely 
upon opinion. The income derived by the carrier from the business 
which it conducts within the state can be ascertained accurately from 
the records of the company, but the expense of doing that business is 
not susceptible of mathematical ascertainment. Many of its items 
apply equally to local and Interstate business. The différent kinds 
of traffic are often carried in the same train, and not inf requently in the 
same car. It is absolutely impossible to divide the cost of trafic 
thus moved, and say that this amount should be attributed to local 
business and that amount to Interstate. It is possible, however, to 
ascertain the relation of the cost of doing the entire business of a 
railroad to its gross income. Thèse amounts are shown by the books 
of the company in dollars and cents, and furnish the basis from which 
ail investigation as to the cost of doing local business must start. 
The operating expenses of a railroad consist of two principal items: 

(1) Cost of maintenance of plant; (2) cost of conducting transporta- 
tion^ The former item is constant, and can justly be divided be- 
tween the différent kinds of trafSc in proportion to their volume. 
As to the second item, however, such a division cannot properly be 
made; for it is agreed, by ail who hâve had occasion to consider the 
subject, railroad commissioners as well as railroad officiais, that the 
cost of conducting transportation is, relative to income, much higher 
for local business than for the gênerai business of a road. The causes 
of this added cost are chiefly three: (1) The shortness of the haul; 

(2) the lightness of the train loads ; (3) expense of billing and handling 
the traffic. The évidence shows that the average haul on local business 
in North Dakota is between 80 and 90 miles, while the average haul on 
the entire business of the roads is from 350 to 500 miles. There is no 
principle of railroading that is better established than that the cost of 
doing business rapidly decreases as the length of haul increases ; that is, 
if you double the distance you do not double the cost. This is recog- 
nized by the défendants the same as by complainants. For example, 
the rate fixed by the commission on grain per 100 pounds for 100 miles 
is 9 cents, while for 380 miles it is 18 cents. Thus, while the length 
of haul is increased nearly four times, the rate has only doubled. An- 
other élément of added cost is the lightness of the load. The évidence 
clearly shows two things: First, that the trains in which the local 
business is done do not average more than one-half as many cars as 
those in which the gênerai traffic of the roads is carried; second, 
that the cars carrying local traffic are only loaded at from one-tenth 
to one-half of their capacity. Many of the items of expense in con- 
ducting traffic are constant, whether the train is large or small ; wheth- 
er the cars are fully or lightly loaded. The ëarrier furnishes the power, 
the vehicle, and the trainmen to do the business. If a train which 
is capable of hauling 1,000 tons gets only 100 tons to haul, the relative 
cost of moving the traffic to the revenue which it produces is increased 
nearly tenfold. This matter was aptly illustrated by one of the 
t 
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witnesses, who compared it to the raising of wheat. The expense of 
raising an acre of wheat is substantially the same whether the yield 
be 10 or 30 bushels, but the cost per bushel in the one case is approx- 
imately three times as great as in the other. The third item men- 
tioned is the extra expense of billing and handling local trafQc. It 
costs as much to biU and pass through the records of the company a 
box of merchandise paying a freight charge of 50 cents as it does to 
perf orm the same service for a car load of wheat paying a revenue of 
$75. Furthermore, the great volume of trafiQc is loaded by the ship- 
per and unloaded by the consignée, while local freight has to be stored, 
loaded, and unloaded by the carrier. There are many other minor 
items of extra expense, which were mentioned by the witnesses on 
behalf of plaintiffs, to which we do not deem it necessary to advert. 
Counsel for défendants makes sonie point of the fact that the same 
trains that do local business also collect and distribute interstate 
freight. That, however, is not important. The amount of inter- 
state traflBc that is of this parcel character is but trifling when com- 
pared with the entire volume, whereas nearly ail the local freight in 
North Dakota is of that kind. Ail traffic which moves in small ship- 
ments for short distances is burdened with a heavy expense in propor- 
tion to its income; but if in any class of business the amount of such 
traflQc is small in comparison with the entire volume, as it is in the 
case of interstate' traffic, its effect upon the proportion of cost to 
revenue for the entire dass is slight, whereas if the trafflc is mainly 
of that character, as in the case of local business in North Dakota, its 
effect becomes controlling. 

Many witnesses were called by the plaintiffs to testify in respect to 
the relation of cost to revenue in the case of local business as com- 
pared with the entire business of the companies. By none of them is 
the expense of conducting transportation placed at less than twice as 
much in the former case as in the latter. Mr. Erling, the gênerai 
manager of the Milwaukee road, a person of great expérience and ap- 
parent candor, stated that the cost of conducting local business on the 
entire System of that road was at least twice as great as for through 
business; and that in sparsely-settled communities, like North Dakota, 
where trafflc is light, such cost was four or flve times as great in the 
one case as in the other. This was also the testimony of Mr. Fink 
in the Nebraska Case, a witness whom both the circuit and suprême 
court mention as possessing peculiar qualifications for giving a trust- 
worthy opinion upon such matters. The évidence on this subject is 
whoUy uncontradicted. It is given by men whose many years of ex- 
périence entitles their opinions to crédit, The facts which they set 
forth as the foundation of their estimâtes impart to them a high de- 
gree of inhérent probability. It is true that thèse witnesses are ail 
identified with the business of common carriers, but the subject is 
confessedly one for expert testimony, and it is not easy to see how 
persons can be qualifled to testify as experts except by expérience 
in the business of which they speak. We are satisiied that the évi- 
dence of the plaintiffs on this subject is in the main both correct and 
trustworthy, and from it we are led to the conclusion that the cost 
of conducting transportation in North Dakota is, in proportion to 
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revenue, at least twice as great for local business as for the entire 
business of the plaintiffs. 

Accepting this as an èstablished fact, the décision of thèse cases 
becomes plain. The évidence shows that the gênerai operating ex- 
penses and taxes for the four years (1894, 1895, 1896, and 1897) on 
the G-reat Northern road varied from 60.82 per cent, to 55.09 per cent, 
of its entire reeeipts, and on the Northern Pacific road were from 
74.19 per cent, to 63.44 per cent. For the same period it is also shown 
that on the former road the expense of conducting transportation was 
on an average 30.25 per cent, of its gross income, and on the latter 
31.41 per cent. The amount of réduction in revenue that would be 
caused by the schedule of rates fixed by the commission is at least 13 
per cent. The testimony addueed by eomplainants tends to show that 
it is considerably more than that. But the computation of Mr. Phe- 
lan, the secretary of the board, fixes the réduction at this percentage, 
and we shall adopt his estimate for the purposes of this opinion. If 
this percentage of réduction had been applied to the local business 
of the Great Northern and Northern Pacific roads for the four years 
mentioned, such business would hâve been doue at an actual loss, and 
nothing whatever would hâve been left as a return upon the value of 
property used in conducting it. This is shown by the following table,: 

Great Northern. 





Percentage of 
Operating Ex- 
penses and Tax- 
es to Gross Re- 
eeipts of Entire 
Road. 


Extra 

Cost of 

Local 

Business. 


Total Cost 
of Local 
Business. 


Earnings 
as Reduced 

by 
Commission. 


Déficit 

or 
Surplus. 


1894 

1895 

1896 

1897. 


60.83 
58. 
55.09 
57.86 


80.25 
80.25 
30.25 
30.25 


91.07 
88.35 
85.34 
88.11 


87. 
87. 
87. 
87. 


4.07 déficit. 
1.25 " 
J..66 surplus, 
1.11 déficit. 


Average. . 


57.94 


30.25 


88.19 


87. 


1.19 déficit. 



Northern Pacific. 



1894 

1895 

1896 

1897 


74.19 
67.81 
63.44 
69.93 


81.41 
31.41 
81.41 
81.41 


105.60 
99.22 
94.85 

101.33 


87. 

87. 
87. 
87. 


18.60 déficit 
13.23 " 
7.85 " 
14.33 " 


Average. . 


68.84 


81.41 


100.25 


87. 


13.25 



From thèse tables it appears that for every |100 which the Great 
Northern received from local business during the four years it was 
obligea to pay out on an average, as operating expenses, $88.19. If 
the schedule of rates fixed by the commission had been in force, in 
place of every |100 of its revenue, the company would hâve received 
|l3 less, or $87, — an amount which is $1.19 less than the expense of 
doing the business. For every $100 which the Northern Pacific re- 
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ceived frôm local traffic it waa compelled to pay out |100.25 in oper- 
ating expenses, and if the schedule of rates fixed by the commission 
had been in force it would hâve received only f 87, where it did receive 
$100, and thns would bave conducted its local business at a loss of 
$13.26 on every |100 of trafflc. 

No référence bas been made to tbe Chicago, Milwaukee & St. Paul 
road, for the reason that the testimony clearly shows that if the rates 
prescribed by the commission are unreasonable, when applied to the 
traflBc of the Great Northern and Northern Pacific Railroads, it cannot 
be justifled when applied to the traffic of the Chicago, Milwaukee & 
St. Paul. That company has only branch lines iù the state of North 
Dakota, and the évidence demonstrates that as to its business the rates 
now in force are not unreasonable. 

In justification of the rates fixed by the commission, two théories 
are put forth by its secretary and counsel. The first is based upon 
what the secretary denominates "North Dakota's proportional" of 
the terminal tariffs for Interstate business. The second is based upon 
a comparison of the rate per ton mile under the commission's schedule 
with the rate per ton mile for the entire business of the roads. In 
support of the first theory, the terminal rates on trafflc between St. 
Paul, Minneapolis, and Duluth and points in North Dakota is di- 
vided, on a ton mileage basis, in such proportion as the number of 
miles in North Dakota bears to the entire haul, and the rate thus 
produced, for that portion of the haul which lies in North Dakota, is 
what is designated as "North Dakota's proportional." This resuit 
is invariably found to be less than the rates fixed by the commission, 
and it is contended that those rates are thereby proven to be rea- 
sonable. Tbis theory disregards many of the éléments which hâve 
been considered fundamental in fixing rates, Tt takes no account of 
the length of haul. By the same ralculation which it adopts, the 
rates fixed by the commission for short distances could be proven to 
be unreasonable when cbmpared with their rates for long distances. 
For example, the rate fixed by the commission on fourth-class mer- 
chandise is 30 cents from Fargo to Mandan. Casselton is an inter- 
mediate point 20 miles distant from Fargo. What might be called its 
"proportional" of the 30-cent rate, under the theory proposed, would 
be 3 cents, whereas the rate fixed by the commission from Fargo to 
Casselton is 10 cents. The plan suggested also fails to take any ac- 
count of the large volume of business out of terminal points as justi- 
fying a réduction of rates from such points. 

Under the other theory, the rate per ton mile of the entire business 
bf the plaintiffs is found to be much less than the rate per ton mile 
on local business under the rates prescribed by the commission, and it 
18 claimed that this fact establishes the reasonableness of the com- 
mission's rates. This, however, by no means f ollows. It is axiomatio 
that the rate per ton mile rapidly decreases as the length of haul 
increases. The évidence shows, as has already been pointed out, that 
the average haul of trafflc local to North Dakota is less than one- 
fourth of the average haul on the. entire business of the roads. This 
fact alone would necessitate a much lower rate per ton mile on gênerai 
than on local business. fSut it must be further remembered that the 
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great volume of trafSc carried by the complainants consista of heavy 
articles, like coal, lumber, grain, and live stock, which are invariably 
moved at the lowest of ail rates; while much the larger portion of 
local trafflc in North Dakota consista of merchandise in less than car- 
load lots, which, under ail classifications of freight, is charged a higher 
rate than any other kind of traffic In ascertaining the cost per ton 
mile of doing the entire business of the roads, the enormous tonnage 
of thèse heavy commodities is embodied in the ealculation. No dis- 
tinction is made between groceries and lumber, between dry goods 
and live stock. It needs no argument to show that the average cost 
per ton mile of a tralBc composed mainly of such articles as lumber, 
coal, grain, and live stock, hauled on an average more than 400 miles, 
affords no indication of what the average price per ton mile ought to 
be for a trafflc which is made up for the most part of merchandise that 
is hauled on an average less than 90 miles. 

There only remain for considération two questions of practice. In 
the course of the taking of the testimony, the attorney gênerai made a 
demand upon Mr. Kendrick, the gênerai traflSc manager of the Northern 
Pacific road, and upon Mr. Clough, the vice président of the Great 
Northern road, both of whom were witnesses on behalf of complain- 
ants, as follows: 

"I now ask you to prépare a table showing the freight handled in each of 
the four years endlng June 30, 1894, June 30, 1885, June 30, 1896, and June 
30, 1897, so as to show for each year the amount of freight handled under 
each of the following classes: (1) Freight shlpments local in North Dalcota; 
(2) freight shipped into North Dakota; (3) freight shipped out of North Da- 
kota; (4) freight shipped through North Dakota,— making the table show the 
number of tons under each class, and the ton miles In each class, for the 
total actual haul; also show the actual freight receipts for each of the four 
classes mentioned above." 

The witnesses, upon the advice of counsel, refused to furnish thèse 
statements. It was admitted at the time that it was physically pos- 
sible to prépare the tables, and the request was declined upon the 
ground that the évidence was immaterial, and that the préparation of 
it would involve great expense and delay. At the opening of the 
argument of the cases, the attorney gênerai moved the court to strike 
out the évidence of Mr. Kendrick and Mr. Clough on açcount of this 
refusai. There are two sufflcient reasons for overruling this motion: 
First. The remedy which counsel asks is not the one he should hâve 
pursued. If he was entitled to this évidence, and the witnesses re- 
fused to furnish it, his proper remedy was to apply to the fédéral court 
of the district in which the testimony was takeh for process to compel 
its production. Second. If such application had been made, we do 
not think the process could hâve been properly granted. The record 
in this case shows that thèse tables could only be prepared from an 
actual examination of ail the way bills under which the business of 
the companies was conducted for the four years named, and by a sép- 
aration of the business, as shown by those way bills, into the classes 
mentioned in the demand of the attorney gênerai. This would be a 
task nearly, if not quite, equal to that of doing over again the entire 
accounting work for those years. The évidence shows that over 100 
clerks are employed by each of the companies in examining the way 
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bills and reports of the business, and entering the same in their proper 
accounts. A complianœ with. the request would therefore hâve re- 
quired the plaintiflfs to employ a vast force of clerks, for a long period 
of time, to go over their entire business for those years. We know 
of no rule of évidence by virtue of which one party to a suit can re- 
quire another to go to such expense for his beneât, uniess the expense 
is flrst tendered. 

The Grreat Northern and Northern Pacific Companies, for the 
purpose of ascertaining the character of the local business and 
the réduction vs'hich would hâve been made in that business if the 
rates flxed by the commission had been in force, caused the actual 
way bills for certain periods to be examined, and the eflect upon 
the business of a», application of the commission's rates to bè com- 
puted. The Northern Pacific selected the months of April and 
October, 1896, and the Great Northern the months of January, Feb- 
ruary, April, July, October, and November of the same year. The 
offlcers of the roads testified that thèse months were such as would 
fairly represent the average business of the companies, and that the 
only reason why the same investigation was not conducted for a 
longer period was thè great expense and labor involved. The at- 
torney gênerai objected to this évidence, not upon the ground that 
the months selected had not been honestly selected for the purpose 
of showing the business of the companies, but that it was impossible 
that the business of the companies, for a term of years could be 
fairly shown by the periods selected, owing chiefly to the shortness 
of those periods. We do not think this objection is well taken. 
It goes to the trustworthiness of the évidence, but certainly affords 
no grounds for its entire rejection. This is especially true when 
it is taken in connection with other testimony, tending to show that 
the relative volume of local and interstate business is fairly repre- 
sented by the periods selected, and that those periods also fairly 
represent the business of the companies during the years under in- 
vestigation. 

A large number of tables were prepared in the accounting de- 
partments of the several roads bearing upon différent features of 
the business of the companies for the years 1894, 1895, 1896, and 
1897. Thesé tables were compiled pursuant to the directions of 
gênerai ofiScers, who testified that they were correct, according to 
their best judgment and belief. The record shows that from 40 
to 50 clerks were employed by each of the companies in the prépara- 
tion of the différent trfbles. Thèse clerks were not called to testify 
that the several computations made by them were correct, but the 
heads of departments under whose immédiate supervision the work 
was done were called as witnesses, and the method of preparing the 
figures from which the tables were compiled was fully explained 
and their trustworthiness shown. The clerks were also présent 
in the building where the testimony was taken, as were likewise 
the way bills and other records from which they made their com- 
putations. Counsel for défendants was invited to call any of the 
• clerks for the purpose of cross-examination, and was given the 
freest access to ail the papers and records from which the computa- 
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tions were made. He objected to the évidence upon the ground 
that it was incompétent. The objection cannot be sustained. To 
hâve called each of the clerks would hâve added very little to the 
tnistworthiness of the évidence. No clerk condncted any entire 
investigation, but varions détails were placed in the hands of 40 or 
50 différent employés, and each contributed bis computation to the 
gênerai resuit. No clerk could hâve testifled that the tables vpere 
correct, for the reason that they were not made by him; neither 
could any single clerk testify that the figures from which the tables 
were compiled were correct, for he only contributed a small frag- 
ment to the gênerai resuit. The method adopted was the only 
practicable one for conducting the investigation. It would hâve 
been absolutely impossible for any one man to hâve compiled the 
gênerai resuit without delaying the case for years. A reasonable 
safeguard against falsification in the préparation of such state- 
ments is furnished by placing the records from which they are 
compiled freely at the disposai of the adverse party. It was the 
duty of the companies to do this, and to give the attorney gênerai 
the fuUest assistance in explaining such records, and to allow him 
to place the same in the hands of expert accountants, if he so de- 
sired, for the purpose of detecting error or falsification in the testi- 
mony as prepared by the companies. The record shows that this 
was done throughout the taking of the testimony in thèse cases. 
We must assume that the attorney gênerai was satisfled of the cor- 
rectness of the testimony from the fact that he declined to investi- 
gate its trustworthiness. 

Counsel for défendants cites as directly in point a récent dé- 
cision of the United States circuit court for the district of South 
Dakota in the case of Eailway Oo. v. Tompkins, 90 Fed. 363, 
which involved substantially the same issues as the cases under 
considération. There can be no criticism of the law as declared in 
the opinion in that case, but the learned judge seems to hâve pro- 
ceeded upon a fundamehtal error of fact. In determining the rate 
of income which the Company was earning upon the value of its 
property as flxed by the court, no allowance whatever is made for 
operating expenses, but the entire gross receipts of the road are 
treated as net profits. This error greatly weakens, if it does not 
destroy, the authority of the opinion. 

It follows from what has been said that a decree must be entered 
in each of the cases in accordance with the prayer of the bill therein, 
and it is so ordered ; but, f ollowing the practice adopted in the case 
of Smyth v. Ames, right will be reserved in the decree to the com- 
mission to apply to the court for such further relief as it may be ad- 
vised, in case circumstances shall so change that the rates flxed by 
them will yield to the companies a reasonable compensation for the 
services required. 

THAYER, Circuit Judge, concurs. 
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HBKKING V. PFAPF, 

(Circuit Court of Appeals, First Circuit. December 29, 1898.) 

No. 250. 

1. Jddgmbnts of Statb Couet — Faith and Crédit Aocorded by Fedbbal 

COUKTS. 

Fédéral and State courts are trlbunals of a différent sorereignty, and 
the fédéral courts are bound by the constltutional provision to accord no 
greater measure of falth and crédit to the judgments of state courts than 
is requlred between the courts of the différent states, and are not precluded 
from Inqulrlng into the jurlsdlctlon of the court In whlch the judgment 
was rendered.i 

2. Divorce— Deceee for Alimottt — Jueisdiction, 

A court is wlthout jurlsdlctlon to award a money Judgment for alimony 
against a défendant on whom no personal service has been made, and 
who has not appeared. 

3. Samb— EsTOPPBL— Rbmaseiage op Défendant. 

The marrlage of a man after hls wife has procured a decree of divorce 
In another Jurlsdlctlon, wlthout personal service upon hlm, or hls ap- 
pearance, does not estôp hlm from denyJng the jurlsdlctlon of the court 
to afterwarda open the decree wlthout notice to hlm, and award alimony 
against hlm. 
4 AppEALr— Record— Sdfficibnot of Exception. 

Where a Jury Is walved In the circuit court, and the case tried to the 
court, a gênerai exception to a gênerai findlng whlch Involves mixed ques- 
tions of law and fact Is Insufflclent to entltle the party exceptlng to hâve 
It revlewed by the circuit court of appeals. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

This was an action by Christine Hekking against Henry Pfafl, Jr., 
based upon a judgment for alimony. From the judgment of the circuit 
court (82 Fed. 403), plaintifl brings error. 

Charles H. Winsor pavid F. Kimball, on the brief), for plaintiff in 
error. 

Jabez Fox (Edwin B. Haie and Gérard Bennett, on the brief), for 
défendant in error. 

Before COLT, Circuit Judge, and WEBB and ALDRICH, District 
Judges. 

ALDEICH, District Judge. The parties to this case were marrîed in 
December, 1889, at the city of Stuttgart, in the kingdom of Wurtemberg, 
Germany. Henry Pfaff, Jr., the husband, who is the défendant hère, was 
then, and is now, a citizen of Massachusetts. The wife's maiden name 
was Christine Hekking, and it is not claimed that she was either a citi- 
zen or résident of South Dakota at the time of her marriage, but accord- 
ing to her présent claim she subsequently became a résident of that 
state, and was a résident in good faith for more than 90 days prior to 
bringing her proceeding in such state for a divorce. The husband was 
never a citizen of South Dakota, and it does not appear that he ever re- 
sided or had property there. The wife's divorce proceedings were begun 

1 As to falth and crédit accorded judgments of state courts by fédéral 
courts, see note to Bailroad Co. v. Morgan, 21 C. C. A. 478. 
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in South Dakota in December, 1892. Aiter alleging résidence, and her 
causes, she prayed for a divorce and for alimony. The proceeding was 
advanced upon the theory that the husband was not in South Daliota, 
and that his résidence was unknown. A summons was issued, and an 
officer made return that the défendant could nôt be f ound. Thereupon 
the judge, reciting the fact that the défendant husband could not be 
found within the state after due diligence, that he was not a résident 
of said state, and that his résidence was unknown, ordered that the 
summons be served by publication in the Sioux VaUey News, that a 
copy of the summons be deposited in the post ofQce directed to the de- 
fendant at Hôtel zur Krone, Cassel, Germany, where it was ascertained 
he last was, and another copy directed to him at the city of Boston, in 
care of his father, at 330 Walnut avenue. It does not appear from the 
record that the defendant's property was attached in the state of South 
Dakota, and it is not claimed that the défendant had actual notice of 
the proceeding against him, or that he appeared therein by counsel or 
otherwise. It does, however, appear that the cause came on for trial 
in April, 1893, the husband not appearing, and, upon évidence that the 
order of notice had been complied with, the state court assumed juris- 
diction of the cause, adjudged the bonds of matrimony between the 
parties dissolved, and that the plaintiff bave leave to résume her maiden 
name. The prayer for alimony was not passed upon at this time, and 
there was no express réservation of that question for future considéra- 
tion. In March, 1896, — nearly three years later, — upon motion of the 
plaintiff's attorney, leave was granted to amend the complaint, and 
add material allégations as to the plaintiff's lack of means of support 
and the défendant husband's income and ability to afford relief. There 
was no notice of this motion, and none in the cause other than that 
originally given. The défendant did not appear, and there is no évi- 
dence that he had knowledge of this proceeding. On the contrary, the 
fact appears from the pleadings hère that he had no knowledge of the 
motion to amend, or of the alimony proceedings and judgment, until 
this suit was commencefl, in July, 1896. It appears that, as the cause 
progressed ex parte in the South Dakota court, the decree of April, 
1893, was "opened so as to allow plaintiff, as a part of said decree, an 
allowance for alimony and support from défendant to plaintiiî," and in 
June, 1896, it was ordered and adjudged, after hearing allégations and 
proofs, that the plaintiff be allowed the sum of |25,000, to be immedi- 
ately paid by the défendant to her or her attorneys, and that this order 
or judgment be a part of the original judgment, and take effect from 
the date thereof. So much for a statement of the history of the South 
Dakota proceedings as disclosed by the record. 

The case before us is bàsed upon the money demand feature of the 
South Dakota judgment, and the question is whether such judgment is 
binding upon the défendant, and should be upheld and enforced extra 
territorium. Before coming to the précise question upon which the 
plaintiff makes her chief contention, we may refer generally to the well- 
s^ttled doctrine that the fédéral constitutional provision that full faith 
and crédit shall be given in each state to the records, acts, and judicial 
proceedings of the cpurts and magistrates of every other state does 
not preclude inquiry into the jurisdiction of the court in wliich the 
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judgment is ren^ered (Simmons v. Saul, 138 U. S. 439, 448, 11 Sup. Ct. 
369); and, though the fédéral courts are not foreign tribunals in the 
sensé of their relation^ to the courts of the various states (Pennoyer 
V. Neff, 95 U. S. 714, 732), they are tribunals of a différent sovereignty, 
exercising a distinct and independent jurisdiction, and bound to no 
greater measure of faith and crédit than is required between the courts 
of the différent states. 

The question of jurisdiction being thus open to us, and it appearing 
from the records of the South Dakota court that no personal service 
was made upon the défendant, we must treat the judgment, so far as it 
relates to a recovery of the |25,000, or, in other words, the money part 
of the judgment, as not binding upon the défendant, unless the feature 
urged by the plaintiff, which we shall consider further on, excepts this 
judgment from the gênerai rule in respect to judgments in personam. 
Indeed, counsel for the plaintiff makes no serions contention to the con- 
trary of this doctrine as a gênerai rule of law, for he says in the con- 
cluding paragraph of his brief : "Had he [the défendant] not married 
in this case, I would not be hère presenting it, for I believe it [the judg- 
ment] would hâve been worthless outside the state limits of South Da- 
kota." In View of this statement of counsel, and the well-settled doc- 
trine to which we hâve referred, we do not feel called upon to discuss 
further the gênerai question as to the validity of such judgments or 
decrees; and it may be further observed that no point is presented 
which calls for considération of the question of the power of states to 
regulate and détermine the civil status of its own citizens or résidents 
towards the citizens or résidents of other states; and there is no 
question hère as to the power of a state to regulate the causes and the 
procédure upon which the marital relations between a résident of such 
state and a résident of another state shall be dissolved. Such ques- 
tions, if ever material to the validity of such judgments and decrees, 
are rendered immaterial hère in respect to the pecuniary feature of this 
judgment by the absence of personal service, — an original, funda- 
mental, and, as a gênerai rule, an indispensable, essential of judgments 
in personam. 

We now come to the question on which the plaintiff principally relies. 
The défendant subsequently knowing of the original ex parte divorce 
proceeding in South Dakota, and the original decree of dissolution, and 
in reliance thereon, married again. Such marriage was prior to the 
proceeding which resulted in the decree for alimony, and the point taken 
is that, the défendant having recognized the original decree for divorce, 
and acted upon it, he ratified and made good ail defects in the pro- 
cédure, if there were any, and that he is not only estopped by his con- 
duct from questioning the validity of the original judgment, but the 
subséquent proceeding and judgment for alimony, which it is claimed 
were incident thereto. The case before us was a jury-waived case, 
and was tried in the circuit court by a judge upon issues to the court. 
The question of estoppel by conduet is one of mixed law and fact, and 
the gênerai finding wasfîthat the judgment on which the action is based 
is void, and upon such gênerai finding judgment was ordered for the 
défendant. We infer from the record and the opinion of the circuit 
court, which is annexed thereto, that the gênerai finding involved, in 
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the first instance, a finding and décision of the question of estoppel 
against the plaintiff. The record is incomplète, in that no bill of excep- 
tions is disclosed, and the assignment of errors is gênerai, and directed, 
flrst, against the décision of the circuit court that the subséquent mar- 
riage did not operate as a waiver, ratification, or an estoppel, and, sec- 
ond, against the gênerai finding that the South Dakota judgment is void. 
General exceptions do not, ordinarily, lie, in jury-waived cases, to gên- 
erai flndings upon mixed questions of law and fact, but are limited to 
spécifie rulings in respect to controverted points of law involved therein. 
We are inclined, however, in this case, to take the view most favorable 
to the plaintiff, and treat the flrst error assigned as directed against 
the holding, involved in the opinion of the circuit court, that the second 
marriage did not operate as an estoppel or ratification in respect to 
subséquent proceedings in the South Dakota court; and, as the plead- 
ings indicate that both parties intended to raise this question for dé- 
cision, we are disposed to consider it. This must not be accepted, 
however, as an indication that cases will be considered in the future 
without spécifie exceptions to rulings, and a distinct assignment of 
errors, but rather as an admonition that they will not. We do not 
think it necessary to consider and détermine the correctness or incor- 
rectness of the probable rule, sometimes questioned, that in divorce 
proceedings the questions of alimony and support are open until ûnally 
considered and passed upon, and that such questions are then treated as 
incidents of the original judgment or decree, for the reason, as it seems 
to us, that, if this were assumed to be strictiy true, the case logically 
and necessarily turns upon another view. The doctrine of estoppel is 
an équitable doctrine; that is to say, équitable in the sensé that the 
law holds it would be unjust, unfair, and inéquitable to allow a party to 
take a position, and hold it, in respect to matters within his knowledge, 
while another party acts in reliance thereon, and then change to an- 
other and diiïerent position, to the préjudice of the one who has so 
acted and relied. So a rule of law has resulted which enjoins a party, 
under certain circumstances, from denying that which he has once as- 
serted and acted upon as true. It may be that the défendant, having 
acted upon the divorce decree in South Dakota, would be estopped in a 
proceeding in respect to the decree of divorce from setting up its in- 
validity. It may be that he would be estopped from questioning the 
vaUdity of the proceeding so far as what had been done at the time of 
his second marriage in reliance thereon. But thèse are questions which 
we need not détermine, for the validity of the decree dissolving the 
marriage is not in question. Admittedly, the motion to open the origi- 
nal decree in South Dakota and the actual proceeding for alimony, 
which resulted in an allowance and a judgment for |25,000, were sub- 
séquent to the defendant's second marriage, and according to the record 
hère he had no knowledge of such proceedings until this suit was 
brought on the South Dakota judgment. So, in order to hold accord- 
ing to the contention of the plaintiff, we must, by force of a supposed 
abstract theory or rule of law which makes things subséquent incident 
to, and a part of, the prior original transaction, adjudge the défendant 
estopped not only from denying conditions of which he had no knowl- 
edge, but conditions not in existence. As we understand it, estoppel 
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by conduct applies to conditions known to the party who is to be es- 
tôpped, an'd perhaps opérâtes upon incidents aûd conditions naturally 
and necessarily flowing therefrom; but a rnle that such estoppel shouM 
operate upon conditions not linown, and especially upon tliings not in 
esse, or upon conditions resulting, as in tliis case, from subséquent af- 
firmative procédure, investigation, and proofs, would give a scope and 
eflect to estoppel by conduct béyond that disclosed in any décision 
brought to our attention, and would be against equity, contrary to prin- 
ciple, and dangerous to ail interests. The doctrine of estoppel by con- 
duct, as now understood and administered, is sometimes characterized 
as a harsh doctrine in practical opération. However that may be, 
we do not tbink we should be expected to unwarrantably enlarge its 
scope in favor .of a plaintiff who, knowing the défendant to be absent 
and in Europe, and wMle his whereabouts were unknown, précipitâtes 
divorce proceedings in a distant state remote from that of the défendant 
husband, under circumstances which force the presumption that such 
forum was sought for the reason that the law of the state was more 
favorable to her than that of the state of her husband's résidence, and 
so favorable to parties seeking a divorce as to be generally accepted as 
against public policy and morality. We do not think the défendant is 
estopped from denying the validity of the South Dakota proceedings 
subséquent to his second marriage, and, aside from the question of es- 
toppel, the decree and judgment for alimony are void for want of notice 
to the défendant, and consequently of jurisdiction. Thé judgment of 
the circuit court is aflSrmed, with costs of this court. 



WORLD'S OOLUMBIAN EXPOSITION CO. V. RBPUBLIC OF FRANCE. 
(Circuit Court of Appeals, Seventh Circuit December 2, 1898.) 

No. 48& 

1. Appbal — Questions Ahising upon thb Record— Assionments of Erkoe. 

An assignment of error in the circuit court of appeals that the trial 
court erred in renderlng judgment for the plaintiff présents the question 
of the sufflclency of the allégations of fact in the déclaration, aided by ail 
lawful Intendment after verdict, to show a cause of action. 

2. PlBADINO — DECLARATION IN CaSB— AVERMBNT DP FacTS. 

In a déclamation in an action on the case the state of facts upon whlch 
the légal obligation or duty alleged to hâve been vlolated arose must be 
shown, at least In gênerai terms, or It will be bad even after verdict. 

8. SaMK— AlDBB BY VBKDrCT. 

The rule of Intendment after verdict is In brlef that if évidence and 
testlmony to prove averments of fact in the déclaration must necessarily 
hâve developed a cause of action the déclaration wIU be held good after 
verdict, or a gênerai flnding by the court made the équivalent of a verdict 
by statute. 

4. NEaniGBNCH— Failtjke to Phovide Mbans to Extinguibh Pires. 

Whether the owner of a building is guilty of négligence In falling to 
provide means to extinguish fires which will render him liable for an in- 
jury to property of another therein by flre which originated wlthout his 
fault or négligence dépends upon the character of the building and its 
contents and the purpose for which they are used. 
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E. BaIWIENT— 'WORIiD'S FATK— LlABILITT FOR Injurt TO EXHIBriS. 

The facts that on the Invitation of défendant, the World's Columblan 
Exposition Company, the çomplalnant, without pay or recompense, sent a 
valuable exhibit of articles of manufacture to the World's Fair, and that 
défendant charged and coUected admission fées to the falr and made large 
gains by reason of such exhlblt, do net render défendant in eftect an In- 
surer of the exhibit, either by eontract or by any légal obligation, nor is 
a cause of action for Its injury by flre, whlle in one of the fair buildings 
two months after the fair closed, stated by a déclaration which récites such 
facts and In effect places the right to recover solely on the ground that 
défendant failed to provide and maintain appliances for putting out lires 
In such building, no allégations belng made as to the construction, sur- 
roundingB, occupancy, or contents of the building at the time of the flre, 
nor of other facts than those above recited tendlng to raise a duty on 
défendant to maintain such flre protection. 

In Errer to the Circuit Court of the United States for the Northern 
District of Illinois. 

This was an action by the republic of France against the World's 
Oolumbian Exposition Company to recover for alleged injuries to 
certain property by flre and water while in defendant's building. There 
was a judgment for plaintiff (83 Fed. 109), and défendant brings error. 

The défendant (plaintiff in error In this court) vras summoned to answer a 
plea of trespass on the case. The déclaration as orlginally flled, barring the 
venue and the title of the cause and court, was as follows: 

"The French republlc, a foreign nation, by William Burry, Its attorney, com- 
plains of the World's Columblan Exposition Company, a corporation organ- 
Ized and existing under and by vlrtue of the laws of the state of Illinois, and 
baving its principal place of business in the city of Chicago, In said Northern 
district, défendant, of a plea of trespass on the case. 

"For that whereas the défendant on, etc., In, to wit, the said Northern dis- 
trict, was then and there Incorporated for the purpose of holding and was en- 
gagea in preparing to bold an exposition of, among other thlngs, ail liinds of 
manufaetured articles, and thereafter, to wit, during the year 1893, did hold 
and conduct such an exposition, and, to ald in holding said exposition, did 
Invite ail persons, corporations, and foreign nations to corne to said city of 
Chicago, and there exhibit their goods, manufactures, and other articles in the 
buildings and under the control and care of défendant, which invitation was 
accepted by many people and nations; and upon the inauguration of said ex- 
position and during the contlnuanee of said exposition, which was during the 
summer of A. D. 1893, said défendant did charge and collect an admission fee 
from aU vlsltors to said exposition, and did malce divers and large profits from 
said admission fées; and belng so engagea and for the purpose of obtainlng 
said moneys by way of admission fee and otherwise, said défendant did invite, 
among others, said plaintiff to bring to said exposition and there exhibit its 
goods and manufactures, and plaintiff did thereupon, at defendant's request, 
transport Into the inelosure of said défendant Company in Chicago aforesaid 
divers and varions articles of manufacture belonging to plaintiff, of great value, 
to wit, of the value of one hundred thousand dollars ($100,000), and being 
tapestrles, china wares, and other goods; and said goods were thereupon, for 
the profit and benefit of said défendant, placed upon exhibition, and were 
of great value to said défendant in drawing many vlsltors to said exposition, 
from whom said défendant gained and coliected large amounts as admission 
fées,— ail of which was done by plaintiff without pay or recompense to it from 
said défendant or any other person. And thereupon it became and was the 
duty of said défendant to care for, protect, and safely keep ail of said goods 
of plaintiff so by it placed within the Inelosure and under the care of said de- 
fendant, and particularly to save the same from ail loss or damage from fire 
or water. Yet the défendant, notwithstanding the premises, did not protect 
Baid goods of plaintiff from damage by fire and water, but carelessly gnd reck- 
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lessly neglectefl to take proper care of or précautions In regard to said goods, 
and In conséquence thereof, and without fault or neglect on the part of 
plalntiff, sald goods were, on, to wit, the 8th day of January, 1894, damaged, 
broken, destroyed, and consumed by flre, and said goods were thereby ren- 
dered utterly and wholly useless and worthless, to the damage of plaintiffi In 
the sum of one hundred thousand dollars ($100,000). 

"Second eount: And for that whereas also défendant on, etc.,, In, to wit, said 
Northern district, was then and there incorporated for the purpose of holding 
an exposition of, among other things, ail kinds of manufactured articles, and 
thereafter, to wit, during the year 1893, did hold and conduct such an exposi- 
tion, and, to ald in holding said exposition, did invite ail persons, corporations, 
and forelgn nations to corne to said city of Chicago, and there exhibit, for the 
beneflt of said défendant, their goods, manufactures, and other articles in the 
Inelosure and buildings of défendant, and under Its control and care, and did 
specially promise and undertake to use, ohserve, and take ail reasonable and 
proper précautions for the protection of said property agalnst loss or damage 
occasioned by flre, whlch Invitation was accepted by many people and nations; 
and upon the inauguration and during the continuance of said exposition, 
whlch was during the summer of À. D. 1893, said défendant did charge and 
collect admission fées from ail vlsltors to said exposition, and did make divers 
and large profits from said admission fées and from exhibiting the aforesaid 
goods, manufactures, and other articles; and being so engagea, and for the 
purpose of obtaining said moneys by way of admission fées and otherwise, 
said défendant did invite, among others, said plalntiff to bring to said exposi- 
tion and there exhibit its goods and manufactures; and plalntiff did thereupon, 
at defendant's sald request, transport into the inelosure and buildings of sald 
défendant, in Chicago aforesaid, divers and various articles of manufacture 
belonging to plalntiff, of great value, to wit, of the value of one hundred thou- 
sand dollars, and being tapestries, china wares, and other goods; and there- 
upon said défendant did take charge of said goods and designate places where 
they should be exhibited, and did take the rlght upon itself to regulate the 
care and moving of said exhlbits, and prescribed rules and régulations for 
the removlng of said exhlbits when said exposition should be completed, and 
did direct that sald goods of plalntiff should only be removed from said build- 
ings and Inelosure under the rules of sald défendant, and in vehieles of trans- 
porta tlon obtained through it or its offlcers; and said goods were thereupon, 
for the profit and benefit of sald défendant, placed upon exhibition, and were 
of great value to said défendant in drawlng many visltors to said exposition 
from whom sald défendant gained and coUected large amounts as admission 
fées, etc.; and said exhibition of said plaintiff's goods was by it done without 
recompense or reward to said plalntiff moving from said défendant or any 
other person. And thereupon it became and was the duty of said défendant 
to care for, protect, and safely keep ail of said goods of plalntiff so by it 
placed wlthln the inelosure and buildings and under the care of said défend- 
ant, and particularly to save the same from ail loss or damage from flre or 
water. Yet the défendant, notwithstanding the premises, and in violation of 
its undertaklngs, did not protect said goods of plalntiff from damage by flre 
or water, but carelessly and recklessly neglected to take proper care of or 
précautions In regard to said goods, and upon the expiration of said exposition 
did not furnish said plalntiff with proper means or vehieles for removing said 
goods from the buildings of défendant, and obstructed plaintiff in removing 
Its said goods, and Immediately upon the close of said exposition, and before 
any reasonable or proper time was given for the removal of sald goods, did 
withdraw almost entirely ail police protection from said buildings and goods, 
and did also withdraw, abolish, and discontinue almost the entire fîre depart- 
ment maintained by said défendant in connection with said exposition, and 
left said police and flre protection wholly inadéquate, and did particularly 
withdraw from one of sald defendant's buildings, to wit, the building known 
as the 'Building for Arts and Manufactures,' ail appliances for putting out flre 
thereln, and disconnected ail water mains therefrom, and took away stand- 
pipes erected for the purpose of putting out flre, and left said building wholly 
and completely at the trercy of any flre that might occur thereln through 
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accident or design; and In conséquence thereof, and without fault or négli- 
gence on the part of plaintiff, said plaintlff's goods in said building were, 
on, to wit, the Stli day of January, 1894, consumed, broken, damaged, and de- 
stroyed by lire and water, and said goods were tliereby rendered utterly and 
whoUy useless and worthless, to the damage of plaintifl' in the sum of one 
hundred thousand dollars. 

"Thlrd eount; And for that whereas also défendant on, etc., in, to wit, said 
Northern district, was then and there incorporated for the purpose of holding 
an exhibition of, among other things, ail kinds of manufactured articles, 
and thereafter, to wit, during the year 1893, did hold and conduct such an 
exposition and to aid in holding said exposition did invite ail persons, corpora- 
tions, and foreign nations to corne to said city of Chicago, and there exhibit 
their goods, wares, manufactures, and other articles in the inclosure and 
buildings o( défendant, and under its control and care, and did especially 
promise and undertalie to use, observe, and take ail reasonable and proper pré- 
cautions for protection of said property against loss or damage, which invita- 
tion was accepted by many people and nations; and upon.the inauguration 
and during the continuance of said exposition, which was during the year 
A. D. 1893, said défendant did charge and coUect admission fées from ail vis- 
itors to said exposition, and did make divers and large profits from said ad- 
mission fee and from exhibiting the aforesaid goods, manufactures, and other 
articles; and being so engagea, and for the purpose of obtaining said moneys 
and profits by way cf admission fées and otherwise, said défendant did invite, 
among others, said plaintiiï to bring to said exposition and exhibit its goods and 
manufactures; and plaintifC did thereupon, at défendants said request, trans- 
port into the inclosure and buildings of said défendant in Chicago aforesaid 
divers and varions articles of manufacture belonging to plaintiiï of great 
value, to wit, of the value of one hundred thousand dollars, and being tapes- 
tries, china wares, and other goods; and thereupon said défendant did take 
charge of said goods and desiguated places where they should be exhibited, 
and did take the right upcn itself to regulate the care and moving of said ex- 
hibits, and prescribed rules and régulations for the removal of said exhiblts 
when said exposition should be completed, and did direct said goods of plain- 
tiff should only be removed from said buildings and inclosure under the rules 
of said défendant, and in vehicles of transportation obtained through it or its 
offlcers, and that said goods should only be moved from one place to another 
in said buildings by permission of said défendant; and said goods were there- 
upon, for the proflt and benefit of said défendant, placed upon exhibition, 
and were of great value to said défendant in drawing many visitors to said 
exhibition from whom said défendant gained and collected admission fées, 
etc.; and said exhibition of said plaintiffi's goods was made without recom- 
pense or reward to said plaintiff moving from said défendant or any other 
person. And thereupon it became and was the duty of said défendant to care 
for, protect, and safely keep ail of said goods of plaintiff so by it placed 
within the Inclosure and buildings and under the care of said défendant, and 
particularly to save the same from ail loss or damage from lire or water. Yet 
the défendant, notwithstanding the promises, and in violation of its under- 
takings, did not protect said goods of plaintiff from damage by flre and water, 
but carelessly, negligently, and vecklessly neglected to take proper care of 
said goods, and upon the expiration of said exposition did not furnish plaintiff 
with proper means or vehicles for removing said goods from the buildings of 
défendant, and obstructed plaintiff in removing its said goods, and imme- 
diately upon the close of said exposition, and before any reasonable or proper 
time was given for the removal of said goods, did withdraw almost entirely 
ail police protection from said buildings and goods, and did also withdraw, 
abolish, and discontinue almost the entire lire department maintained by said 
défendant in connection with said exposition, and left said police and lire pro- 
tection wholly inadéquate, and did particularly withdraw from one of said 
défendants buildings, to wit, the building Imown as the 'Building for Arts 
and Manufactures,' ail appliances for putting out lire therein, and discon- 
neeted ail water rtfains therefrom, and took away standpipes erected for the 
purpose of putting out flre, and left said building wholly and completely at the 
mercy of any flre that might occur therein through accident or design, and 
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took away from plalntlff certain rallroad cars whfch It had obtalned In whlch 
to ship ita satd goods and manufactures; and sald fault and négligence of 
défendant caused a fire In said building on, to wlt, the 8th day of January, 
1894, and said défendant, by force and through Its police and guards, pre- 
vented plaintifC moving its goods beyond the reach of said flre to a place of 
safety, and oompelled plaintifC to leave said goods where tliey would be 
ezposed to danger from flre: and In conséquence thereof, and without fault 
or, négligence on the part of plaintiff, said plalntiff's goods in said building 
were, on, to wlt, the said Sth day of January, 1894, consumed, brolïen, dam- 
agcd, and destroyed by flre and watcr, and said goods were thereby rendered 
utterly and wholly useless and worthless, to the damage of plaintiff in the sum 
of one hundred thousand dollars. 

"Wherefore the plaintiff says that it Is Injured and bas «ustained damage 
to the amount of one hundred thousand dollars, and therefore It brings thls 
suit," etc. 

Thls déclaration was afterwards amended as shown by the foUowlng entry 
of record: 

"Now cornes said plalntlff, and by leave of court for that purpose flrst had 
and obtalned, and amends each count of its said déclaration by inserting 
after the words 'and said goods were thereby rendered utterly useless and 
worthless,' where the same occur near the end of each of said counts, the 
following words: 'And plalntlff was compelled to and dld pay ont a large 
sum of money, to wlt, the sum of flfteen thousand dollars (Ç15,000), In un- 
packlng, caring for, drying, repacking, and obtalnlng boxes for those of said 
goods whlch were not wholly destroyed.' " 

The plea was not gullty In the manner and form as charged In the déclara- 
tion. The cause was by written stipulation submitted to the court for trial 
without a Jury. The hearing resulted In a findlng by the presldlng Judge that 
défendant was gullty, and In an assessment of $57,700 as plalntiff's dam- 
ages. A motion for a new trial was made and overruled, a final judgment 
for the $57,760, together with costs, was entered, and défendant, now plain- 
tiff In error, brought the record to thls court for revlew. The transcript shows 
a bill of exceptions said to contaln ail the eTidence. FoUowlng are the as- 
slgnments of error: 

"First The court erred In renderlng and enterlng Judgment on behalf of 
the plaintiff, against the défendant. 

"Second. The Judgment Is contrary to the law and the évidence. 

'Thlrd. The court erred In refusing the following proposition of law re- 
quested by the défendant: "The court also finds that under the évidence the 
défendant was not chargeable wlth the duty of procuring transportation for 
the reshlpment of the plalntiff's exhlblts, but, on the contrary, that such 
transportation was a matter of contract between the plaintiff and the several 
transportation companies, over which the défendant had no possible control.' 

"Fourth. The court erred in refusing the following proposition of law re- 
quested by the défendant: 'The court holds as a conclusion of law that the 
plalntiff's exhibits remalned In the Manufactures Building on and after Jan- 
uary 1, 1894, solely and exclnsively for the convenience and beneflt of the 
plalntlff, without beneflt elther direct or Indirect to the défendant; that what- 
ever eare the défendant assumed to exercise over said exhibits was entirely 
and wholly gratultous, and that the défendant cannot 4)e held llable for the 
damages charged, except gross négligence on the part of the défendant be 
proven, and, there being no évidence In the record showlng or tending to 
show gross négligence upon the part of the défendant, the plalntlff cannot 
recover.' 

"Fifth. The court erred In refusing each and ail of the flndings of fact re- 
quested by the défendant 

"Wherefore the défendant prays that the said Judgment may be reversed, 
and In ail tbings set aside." 

Arthur J. Edclj, for plaintiff in error. 
William Burry, for défendant in error. 

Before HAELAN, Circuit Justice, and WOODS and SHOWALTER, 
Circuit Judges. 
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SHOWALTEE, Circuit Judge (after stating the facts). It is argued 
on behalf of défendant in error that the assignments do not raise any 
question which can be considered by this court ; that the âf th assign- 
ment, for instance, is ill because as matter of law the presiding judge 
was not bound to make any spécial ânding of fact at ail, but only the 
gênerai flnding of guilty or -not guilty in manner and form as chargea 
in the déclaration; that neither the proposition in the fourth assign- 
ment nor that in the third eould hâve been either held or refused with- 
out a flnding of fact which the trial judge was not obliged to make one 
way or the other; and that the second assignment — as also the first — 
was ill in not specializing any particular error. It is fundamental 
that a judgment cannot stand unless the facts of record, — apart from 
any showing by bill of exceptions, — aided as far as may be by the 
verdict, will support it. This rule holds equally where no point, of 
the kind was made before the trial judge, either by demurrer or motion 
in arrest of judgment. Slacum v. Pomeroy, 6 Cranch, 224; United 
States Bank v. Smith, 11 Wheat. 172; Funk v. Piper, 50 111. App. 163; 
Pennsylvania Co. v. Congdon, 134 Ind. 226, 33 N. E. 795.' In entering 
the judgment the trial judge necessarily ruies or assumes that the rec- 
ord itself — ^not matters to be presented by bill of exceptions — contalns 
the showing of fact on which such judgment may be lawfully predicated. 
If the record be insufiQcient, then, in strictness, the error occurs in 
entering the judgment. Where there was neither a demurrer nor 
motion in arrest there may hâve been no error of any kind up to the 
entry of the judgment. In the case at bar, besides the placita, the 
summons, and the return, the record consisted of the déclaration, the 
plea of not guilty, the gênerai flnding against the défendant, and the 
judgment for |57,760 and costs. Plaintiff in error now says in its 
flrst assignment that the court erred in entering this judgment. What 
meaning can this statement, as applied to this record, hâve other 
than that the averments of fact in the déclaration, aided by aU law- 
ful intendment after verdict, do not show a cause of action? An 
assignment of error (section 997, Kev. St. U. S.) is not jurisdictional 
in the suprême court of the United States or in the fédéral courts of 
appeal; hence the statement in the rules to the effect that the court 
may reverse for an obvions error, even though not assigned. The 
power of thèse tribunals to afflrm or reverse or modify does not dépend 
upon the présence or absence of any spécifie assignment of error. 
Mussina v. Cavazos, 6 Wall. 359. This, of course, does not mean that 
a court of error can review any matter not excepted to where such 
matter has no footing in the case othier than by bill of exceptions. 
But matter of record (apart from the bill of exceptions) to which, as 
is often said, the exception saves itself, is open to the court of re- 
view. In the absence of any assignment calling attention to the point 
this court is. not bound to afflrm a judgment which the facts of rec- 
ord, aided by légal intendment, after verdict, fail to support. But 
hère, foUowing the déclaration, there is merely the formai gênerai 
issue, the formai flnding of guilty with the assessment of $57,760 as 
damages, and the formai judgment for that sum and costs, which 
judgment it is deelared in the flrst assignment the court en-ed in enter- 
ing. Moreover, this assignment is recited in the brief for plaintiff in 
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error as one of the grounds on which a reversai is demanded, and coun- 
sel for défendant in error has argued against it as not being suflflciently 
spécifie. So far as concerns tliis record and tliis court, if the déclara- 
tion be not good after verdict, then, and then only, did the trial court 
err in entering the judgment. The proposition that the déclaration 
is not good after verdict is not less obviously and distinctly indicated 
than if the assignment had been in terms that the déclaration shows 
no cause of action. The opinion of the fédéral court of appeals in the 
Second circuit in Flagler v. Kidd, 45 U. S. App. 461, 24 C, 0. A. 123, 
and 78 Fed. 341, contains this statement: 

"The assignments of error are defectlve because they merely state that the 
judgment should hâve been for the défendant Instead of the plaintifïs, and 
that neither the complaint nor the findlngs state any good cause of action. 
They fail to point out any 'partlcular error asserted and Intended to be urged,' 
as Is required by the nile." 

What the form of the assignments was, — ^whether one assignment 
was that the complaint did not show a cause of action, and another 
that the ândings of fact did not show a cause of action, — does not 
appear from the report of the case. But the court reviewed the rec- 
ord (there being no bill of exceptions), and reversed the judgment on 
the ground that the flndings of fact by the trial judge — shown by the 
record hke a spécial verdict — were insufScient to make a cause of 
action. If in the case at bar the final judgment had been entered on 
a gênerai demurrer to the déclaration; this court would unquestionably 
hâve considered the suflQciency of the déclaration upon an assignment 
that the overruling the demurrer, or the entry of judgment thereon 
for plaintiflE, was error. There would hâve been no more reason for 
specifying any partlcular defect in the déclaration in the court of re- 
view than in the court of original jurisdiction. Where there was 
neither a demurrer nor motion in arrest in the trial court, the assign- 
ment that the déclaration does not show a cause of action, or any 
form of words which calls to the attention of the court the proposition 
that the facts of record upon which the judgment is necessarily predi- 
cated are insufficient to support it, has been held good. Funk v. 
Piper, 50 111. App. 163; McGregor v. Hubbs, 125 Ind. 487, 25 N. E. 
591; P^nnsylvania Co. v. Congdon, 134 Ind. 226, 33 N. E. 795. The 
statement that the court erred in entering the judgment plainly means 
that the record is insulHeient in law to warrant such judgment. Ob- 
viously no question can arise on the plea or finding. There is nothing 
to be considered other than the déclaration. We flnd diflBcuIty in 
holding that the assignment is insufficient. But even if it were, the 
court in this case would hardly be justifled in refusing to examine 
the grounds of record upon which this judgment rests. 

Négligence in originating a fire, or in causing or permitting it to be 
started, is one thing ; négligence in failing to provide and hâve at hand 
means and appliances for extinguishing an accidentai flre, for the origin 
of which responsibility could not attach, is another. Bevan on Négli- 
gence (volume 1, p. 595) contains the f ollowing : 

"A question has been raised whether, In the event of a fire happening with- 
out négligence, the person responsible for the premises can be rendered liable, 
'because, in the opinion of a jury, he did not keep on hand at ail times proper 
appliances to put out a flre in case one should accidentally arise.' There 
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«eems to exist a différence of obligation In respect to the différent character 
of buildings Involved. Care must In ail cases be proportioned to risk. Since, 
then, the breaking out of flre In dwelllng houses and buildings used for domes- 
tic purposes is of uneommon occurrence, the provision of appliances to put out 
flre is not necessary. In the use of flre for manufaeturmg purposes there 
Is a différence; the risk Is greater, and constant care is in some cases required 
to prevent Its escape. Accordingly, where lires are liable to originale In en- 
glne and boUer rooms, and the construction of the building is such that the 
surroundlngs are Inflammable, an obligation arises not only to use care in 
tending the furnaces that are requisite for carrying on the work, but appli- 
ances for extingulshing flre, If It should break bounds, should be at hand; 
for this is a précaution whlch every ordinarlly prudent man would adopt for 
the préservation of his own property, and the neglect of It is négligence." 

. McNally v. Colwell, 91 Mich. 527, 52 N. W. 70, specially referred to 
by Bevan, is also reported in 30 Am. St Rep., commencing at page 
494; and folio wing the décision in this latter report is a note wherein 
the légal obligations and the law of négligence touching Ares are dis- 
cussed with an array of citations on the subject. One upon whom no 
duty whatever, to provide appliances for extingulshing a flre once 
started, is cast, may still be liable for négligence whereby said flre 
originated ; on the other hand, one who under the circumstances was 
bound to provide, and had, in fact, provided, reasonable means and 
appliances for extingulshing flres, and to whom no négligence in the 
performance of that particular duty can be imputed, may still be liable 
for négligence in starting and originating a particular fire which, not- 
■withstanding his reasonable means for extingulshing flres, destroyed 
or damaged the property of the plaintiff. In framing a déclaration in 
an action on the case, the state of facts upon which the légal obligation 
or duty alleged to hâve been violated arose must be shown, at least 
in gênerai tenus. It must appear affirmatively that such duty or obli- 
gation tirose on the défendant, that he neglected the same, and that 
an injury or damage resûlted to plaintiff. If it be the purpose of the 
pleader to charge a breach of duty in failing to provide means and 
appliances for extingulshing flres, then he must disclose facts upon 
which such duty could be predicated. He must at least aver, along 
with facts or circumstances giving color to the averment, that the dan- 
ger or péril from flre was so far constant and imminent that appli- 
ances and means kept constantly at hand to extinguish flres were 
reasonably needf ul. Otherwise there could be no légal duty or obliga- 
tion on défendant to provide and maintain such appliances, and hence 
no derelietion in failing to hâve them at hand. 2 Chit. PI. (16th Am. 
Ed.) 574, contains, as applicable to a déclaration in tort for négligence, 
this statement: 

"The déclaration must show facts on which a duty is founded, which It 
is incumbent on the défendant to perform." 

Said Judge Gary in Funk v. Piper, supra: 

"Elementary princlples are constantly disregarded in declaring In actions 
for négligence. Many cases come before us in which the déclarations allège 
siinply that it was the duty of the défendant to do the thing described, or that 
the défendant was négligent In not doing It, in either case without averment 
or récital of facts or circumstances from which the law will Imply, and, there- 
fore, the court détermine, that such duty exlsted. In some cases a duty is 
Implied from the mère profession or employment of the défendant, as a phy- 
slclan or an innlfeeper; iu others, from the relation of things to each other, 
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M a milway; wosslng a public highway; but In ail cases the déclaration for 
négligence must show such facts as by law make it a duty to do the thing 
neglected, or It wlll be bad af ter verdict" 

' Ruiings to the same effect are found in CoUis v. Selden, L. R. 3 G. P. 
495, and in Gantret v. Egerton, 36 Law J. C. P. 191; L. E. 2 C. P. 
371. In each of thèse English cases a judgment on demurrer to the 
déclaration was the matter under review. In Funk v. Piper judg- 
ment for plaintiff after verdict in his favor .was reversed because 
the déclaration did not ^ow a cause of action. In the case at bar 
there was a général flnding by the court, which under the statute has 
the effect of a gênerai verdict by a jury. The ruie of intendment 
after verdict, in support of which ample citations will be found later 
in this opinion, is, in brief, that if évidence and testimony to prove 
averments of fact in the déclaration must necessarily hâve developed a 
cause of action, then such déclaration will be held good. It may be 
hère added, in view of what foUows in this opinion, that by statute in 
Illinois judgment for plaintiff on a gênerai verdict cannot be arrested, 
or reversed on error, on the ground merely that one count is f atally 
détective, if there be another which is good. The common-law rule 
that after a gênerai verdict a misjoinder of counts will be fatal in 
arrest or on error, is also apparently so far changed in Illinois that 
case and trespass may be joined. The statement in the ârst count, 
"And thereupon itbecame and was the duty of said défendant to care 
for, protect, and safely keep aU of said goods of plaintiff so by it pla- 
eed within the inclosure and under the care of said défendant, and par- 
ticularly to save the sam^ from ail loss or damage from flre or water," 
being merely the légal conclusion of the pleader from matterg of fact 
previously stated, is unsound. The same formula, with the addition 
of the words "and buildings" after "inclosure," is repeated in each of 
the other counts. Défendant did not become, in effect, an insurer 
either by contract or by any légal obligation resulting from matters 
of fact stated in any one of the counts. 

It is said in the first count that défendant "neglected to take proper 
care of or précautions in regard to said goods, and in conséquence 
thereof ♦ * * gaid goods were, on, to wit, the 8th day of January, 
1894, damaged, broken, destroyed, and consumed by flre." It is not 
shown that défendant was guilty of any spécifie default or breach of 
duty to which the origin of the flre was attributable; nor that owing 
to the structure, contents, or surroundings of defendant's premises, or 
to any inhérent inflammable quality in plaintiff's goods of which défend- 
ant had notice, means and appliances to extinguish or prevent the 
spread of accidentai fires were reasonably needf ul ; nor that défendant 
failed to provide and maintain such reasdnable means and appliances 
and to employ servants to use them. It is averred in this count, we 
may hère add, that the "continuance of said exposition was during the 
summer of A. D. 1893," and that the plaintiff's goods were on defend- 
ant's premises for exhibition while the exposition was in progress, but 
not that said goods were on defendant's premises when, in January, 
1894, they were injured by flre, or that the flre which injured the goods 
occurred on said premises. The averment that said défendant "neg- 
lected to take proper care of, or précautions in regard to, said goods," 
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amounts to nothing unless matter of fact be also shown whereby the 
duty of doing some act or of foUowing some course of conduct which- 
concemed the safety and préservation of said goods devolved on défend- 
ant, and this in connection with a further showing that défendant failed 
in such duty and that the loss resulted from such failure. The agent 
causing the damage hère, it is said, was fire. If, for instance, défend- 
ant, being chargea with the care of the goods, failed to use reasonable 
efforts to remove them from dangerous proximity to a fire for the ori- 
gin or continuance of which responsibility did not attach, then de- 
fendant might be chargeable. But it does not appear hère that défend- 
ant was able to remove, or had at hand the means of removing, said 
goods, or that the goods were, in the emergency, accessible for removal, 
or that défendant did not use ail means in its power to save the goods, 
and did not, in fact, save such of said goods as were only damaged but 
not destroyed. 

The second count shows that by the invitation of the défendant the 
plaintifl entered one of the buildings on defendant's grounds and 
placed its goods therein in order to exhibit the same to visitors licensed 
by the défendant to enter said grounds on payment of an admission 
fee; that after the exposition had closed, and while plaintiff's goods 
were still in said building, the same being then used, so far as appears, 
merely as a place of storage, a fire occurred and the goods were dam- 
aged or destroyed by fire and water. There is no statement in the 
count showing the character of the building or any circumstances of 
fact which would bave rendered it reasonably prudent in the défendant 
to provide and keep on hand, after it had ceased to use its premises 
for exhibition purposes, means and appliances for extinguishing fires. 
The count contains the statement that after the close of the exposi- 
tion, and while the goods of the plaintiff were stored on defendant's 
premises, the défendant left the "fire protection whoUy inadéquate, 
and did particularly withdraw from one of said defendant's buildings, 
to wit, tiie building known as the 'Building for Arts and Manufac- 
tures,' ail appliances for putting ont fires therein, and disconnected ail 
water mains therefrom, and took away standpipes erected for the 
piu"pose of putting ont fires, and left said building whoUy and com- 
pletely at the mercy of any fire that might occur therein through acci- 
dent or design; and in conséquence thereof, and without failure or 
négligence on the part of plaintiff, said plaintiff's goods in said build- 
ing were, on, to wit, the 8th day of January, 1894, consumed, btoken, 
damaged, and destroyed by fire and water." We must understand 
from this that the goods in controversy were stored in the Manufac- 
tures Building, and that after the exposition had closed the défend- 
ant removed from such building the appliances specified for putting 
ont fires; but there is nothing in the count to show any duty on the 
défendant to keep and maintain such appliances in said building after 
it had become a mère storage place. Proof that fire extinguishing 
appliances were needful during the exposition would not necessarily 
disclose the need of such appliances after the exposition had ended. 
There is nothing in the count to distinguish the building which con- 
tained plaintiff's goods from any other building in which such goods 
happened to be temporarily stored. It cannot be said, therefore, that 
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in removing said appliances défendant violated any obligation or duty 
•owing by it to the plaintiff. The count contains the averment that 
défendant "immediately upon the close of said exposition ♦ » ♦ 
did withdraw, abolish, and dit-continue almost the entire flre depart- 
ment maintained by said défendant in connection with said exposi- 
tion." But the présence of a "flre department" during the exposition 
does not necessarily imply a need of it after the exposition had closed. 
The statement that défendant "left said flre protection wholly inadé- 
quate," if understood as anything mor^» than the introduction to the 
particular averment which follows, would not necessarily involve proof 
other than that the means of putting out the flre if one should occur 
were not provided by défendant. It is not specified in the count how 
the ôre originated, whether in the Manufactures Building or in some 
other building on the ground, or in some other building in the neigh- 
borhood, or in the goods themselves said to hâve been damaged and 
destroyed by flre and water. Nor does the count impute négligence 
of any Mnd as having caused or originated the flre. In addition to 
the words "neglected to take proper care of or précautions in regard to 
said goods," commented on in our review of the flrst count, the second 
count contains the averment that "défendant * * * upon the 
expiration of said exposition did not furnish said plaintiff with proper 
means or vehicles for removing said goods from the buildings of de- 
fendant, and obstructed plaintifE in removing its said goods." But 
it nowhere appears, nor would facts and circumstances in proof of this 
averment or any other in the count hâve shown necessarily, that such 
refusai or obstruction continued up to the time of the flre, or up to a 
date which would not hâve left a reasonable interval prior to the flre 
in whidh plaintiff might hâve removed the goods; nor that such re- 
fusai or obstruction was wrongful or not in accord with rules which 
plaintiff had impliedly agreed to in voluntarily placing its goods on 
defendant's premises. The count contains also the statement that 
"défendant * * » immediately upon the close of said exposition 
* * * did withdraw almost entirely ail police protection from said 
buildings and goods." No public statute which vested défendant with 
the governmental function of providing "police protection" is referred 
to, nor is there anything in the count from which the inference that 
défendant corporation was so vested arises. The duty of défendant 
to take care of plaintiff's goods, if this duty were extant at ail, and its 
duties to others with référence to fires on its own premises, were quite 
independent of the matter of providing police protection. That the 
référence to "police protection" adds in any manner to the signiflcance 
of the count is not apparent. 

In the third count, what appears to hâve been deemed the décisive 
showing of fact prelhninary to the final catastrophe, if it hâve any 
signiflcance at ail, imports or suggests a trespass or wrongful and 
forceful interférence by défendant with plaintiff's dominion ovér its 
own goods, entailing the destruction of the goods by flre in aggra- 
vation thereof, Trespass on the case is appropriate to that species 
of tort wherein by neglect of some duty or obligation a consequen- 
tial damage unaccompanied by force has resulted to the plaintiff, and 
not to that kind of wrong committed with force and arms wherein 
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the injury is immédiate and directly involved in the wrongful act 
itself, though that injury which is of the gist of the action may be 
accompanied by some otber matter which goes merely in aggrava- 
tion of damages. The défendant was summoned to answer in a 
plea of trespass on the case, and the introductory part of the déclara- 
tion is framed on the theory that a cause of action in that form is 
to be stated in the counts which foUow. Nevertheless, if the tliird 
count clearly discloses a trespass the déclaration should be held good. 
The showing referred to is that on the 8th of January, 1894, a fire 
occurred in one of the buildings on defendant's premises and that 
"said défendant, by force and through its police and guards, pre- 
vented plaintiff moving its goods beyond the reach of said fire to a 
place of safety, and compelled plaintiff to leave said goods where 
they would be exposed to danger from fire; and in conséquence thereof, 
and without fault or négligence on the part of plaintiff, said plaintiff's 
goods in said building were, on, to wit, the said 8th day of January, 
1894, consumed, broken, damaged and destroyed by fire and water." 
No act or conduct by defendant's "police and guards" amounting to 
a trespass or in itself wrongful, or wrongful as being in violation of 
any duty owed by défendant to plaintiff, and which could hâve had 
the eflect of preventing plaintiff from "moving its goods beyond the 
reach of said fire to a place of safety," or of compelling "plaintifif' to 
leave said goods where they would be exposed to danger from fire," 
is stated. It is not even averred that the alleged résultant préven- 
tion or compulsion was wrongful or illégal. Active exertions by de- 
fendant's "police and guards" to extinguish the fire or stop its spread- 
ing and destroying property, including, possibly, that which belonged 
to plaintiff itself, may hâve had the préventive or compulsive eflect 
stated. Facts and circumstances in proof of the averment, as made, 
would not hâve necessarily involved anything wrongful or illégal on 
the part of défendant; nor would such facts or circumstances hâve 
necessarily developed a duty owing by défendant to plaintiff, and a 
breach of the same with the loss of plaintiff's goods by fire and water 
as a conséquence. The third count also contains the statement that 
défendant "took away from plaintiff certain railroad cars which it 
had obtained in which to ship its said goods and manufactures." It 
is not stated that the cars were taken by force, or that plaintiff had 
any right or proprietorship over them, or that plaintiff did not surren- 
der them willingly, or that the taking was wrongful. For the rest, 
the third count is merely a répétition of the second. The words "and 
said fault and négligence of défendant caused a fire in said building," 
do not distinguish the third count from the second. The words "said 
fault and négligence" refer to acts and doings of défendant not in 
themselves wrongful or in disregard of any duty due to plaintiff, nor 
having causal relation as originating the flre. 

From the gênerai ténor of this déclaration as a whole, and so far 
as any deflnite theory of liability may be surmised as présent in the 
mind of the pleader, one purpose was to hold the défendant for not 
providing and maintaining appliances to extinguish Ares, as ûres 
might occur, but it was not his understanding that any statement or 
récital of fact was necessary to raise the obligation of providing and 
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maintaimiig such âppliances. Upon that point he made no showing 
whatever. There is no issuable avennent in either of the counts the 
proof of which necessarily involved a showing of facts and circum- 
stances to the pofnt that at and immediately before the time of the 
alleged loss by flre and water the construction, surroimdings, occu 
pancy, or contents of the building wherein the kiss occurred were of 
such character, with référence to the possibility and probability of acci- 
dentai iire, as raised the duty on défendant to provide and keep at 
hand and in readiness for use means and âppliances for extinguishing 
such Ares. There is not hère a cause of action defectively stated so 
that a verdict aids it, but the cause of action itself is détective. Said 
the suprême court of Illinois, in Chatterton v. Saul, 16 Hl. 149: 

"After verdict, It may be Intended that every essentlal fact alleged In the 
déclaration, or falrly to be Implied from what Is alleged, was established on 
the trial, but where the déclaration fails to show that plaintiffi has a cause of 
action there is no room for Intendment or presumption. JThls is not a case 
In whlch a cause of action is defectively or inaccurately stated, but it is one 
where the déclaration fails to show that the plalntifl has any cause of action 
whatever." 

See, also, Barnes v. Brookman, 107 111. 317; Eilenberger v. Nelson, 
64 m. App. 277 j Eailway Co. v. Hoyt, 50 HI. App. 583; Raiïroad Co. 
V. Hines, 132 El. 161, 23 N, E. 1021; Matson v. Swanson, 131 ni. 
263, 213 N. E. 595; People v. Olty of Spring Valley, 129 111. 178, 21 
N. B. ,843. In the first volume of Chitty's Pleadings (on page 705) 
is found the following on the matter of intendment after verdict: 

"The gênerai principle upon whlch it dépends appears to be that where 
there Is any defect, imperfection, or omission, in any pleading, whether in 
substance or in form, whlch would hâve been a fatal objection upon demurrer, 
yet, if the issue Joined be such as necessarily required, on the trial, proof of 
the factsa so defectively or imperf ectly stated or omitted, and without whieh 
It is not tjo be presumed that either the Judge would direct the jury to give, 
or the jury would hâve given, the verdict, such defect, imperfection, or omis- 
sion is cured by the verdict. * • * On the other hand, the particular thing 
whlch is presumed to hâve been proved must always be such as can be im- 
plied from the allégations on the record, by falr ànd reasonable Intendment." 

And again on page 713: 

"The main rule on the. subject of intendment Is that a verdict wlll ald a 
defective statement of title, but wEl never assist a statement of a defective 
title or cause of action." 

The déclaration in thç.case at bar cannot be held good unless it be 
law that an owner of a house or of premises upon which the goods 
of another happen to be in store for the time being is liable for the 
destruction of said goods by fire on the sole ground that he did not 
keep and maintain on said premises âppliances and instrmnentalities 
for extinguishing accidentai ares. The occupant of a dwelling house, 
for instance, would be so liable on the theory of this déclaration. This 
court takes judicial notice of the fédéral statute approved April 25, 
1890, touching the international exposition at Chicago, and, doubtless, 
also of the "president's proclamation of December 24, 1890, on that 
subject. Thèse publications certaiiily contain nothing in aid of the 
déclaration above critidsed in this opinion. What bearing the stat- 
ute may hâve, if any, on the controversy between thèse litigants is 
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not now a question before this court. In Hlinois, where a motion 
in arrest of jiidgment prevails the suit is not at once dismissed as 
of course, but new pleadings are ordered by the court. In the case at 
bar the judgment is reversed, and the cause remanded to the circuit 
court with the direction that plaintiff be required to file a new déc- 
laration within a time to be fixed by the court, and in default thereof 



WOODS, Circuit Judge. While assenting fully to the foregoing 
opinion, I am the more ready to concur in reversing the judgment in 
question because of the ground upon which it was based. Regardless 
of "the exempting clauses contained in the régulations promulgated 
by the director gênerai," I think it cannot be true, as declared in the 
opinion below, that "nothing short of exhaustive carefulness, aU the 
circumstances considered," could "fully meet the moral and légal obli- 
gatio'ns imposed," or that it is "the law of this case that the manage- 
ment of the exposition was under légal obligations to safeguard, by 
the highest intelligence and protection, compatible -with the ephemeral 
character of the buildings, the exhibits of the plaintiff." At most, 
the plaintiff in error was bound, I think, to exercise ordinary care, 
and therefore Uable only in case of a failure of the management to use 
ordinary prudence according to the circumstances to protect the ex- 
hibits. 



ANDERSON v. HOPKINS et al. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1899.) 

No. 505. 

1. Ratlroads— Actions tor Personal ÎNjaRiBS— Plbading. 

In a déclaration in an action to recover for personal Injuries to an Infant, 
an averment that, while plaintiff was rlding on the footboard of a switch 
engine, the servants of défendant "so negligently managed and controUed 
the engine, by bringing it to a sudden stop," that plaintiff was thrown 
therefrom by the Jerlj, and was run over, is a suffldent allégation that the 
sudden stopping of the engine was négligent, and excludes the idea that It 
was necessary and proper. 

2. Same — Injurt to Trespabsers— Measdrb of Gare Required. 

The failure of employés of a railroad operating an engine to exercise 
reasonable diligence to avoid an injury to one percelved to be in a position 
of péril, from which he is not likely to extrlcate himself, though he Is a 
trespasser, will render the railroad company liable for an injury which 
results. 

Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

W. L. Taylor and M. Millard (F. C. Smith, of counsel), for plaintiff 
in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. This action was brought by William 
Anderson, a minor, by next friend, against E. 0. Hopkins and James 
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H. Wilson, receivérs of the Louisville, Evansville & St. Louis Con- 
solidated Railroad Company, to recover damages caused by being 
thrown from the footboard of the tender of a switching engine in 
the use of the receivérs, at the city of East St. Louis. A demurrer 
to the amended déclaration was sustained, and, the plaintiff de- 
clining to amend further, judgment was given for the défendants. 

Four causes of demurrer were assigned, but they are ail em- 
braced in the one proposition that the déclaration does not state 
a cause of action. The déclaration shows that on the 16th day of 
November, 1895, the receivérs were operating the road of the Com- 
pany named through Eailroad avenue and across Main and Fourth 
streets, in the city of East St. Louis, St. Clair county, state of Illi- 
nois, and had in their use for that purpose a certain locomotive 
switching engine; that the plaintiff was at the time an infant "eight 
years old, and, by reason of his youth and want of expérience^ un- 
able to appreciate the danger of being and riding upon said engine, 
but the défendants' servants in charge of said engine, notwithstand- 
ing the premises, then and there carelessly and knowingly permit- 
ted the plaintiff to get upon and ride upon the footboard of the 
. tender attached to said engine, in a position of great péril to the 
plaintiff, which the défendants' said servants well knew; • * * 
that while he was then and there riding upon said footboard, with 
the knowledge of the défendants' said servants, and exercising such 
care and diligence as he was capable of using, the défendants' servants 
in charge of said engine so wantonly and negligently managed and 
controlled the same, by bringing it to such a sudden stop and jerk, that 
the plaintiff was thereby jerked and thrown from said footboard to the 
ground, and the wheels of said tender then and there passed over both 
of his legs, and so crushed and mangled the same that amputation 
thereof became and was necessary." 

The chief objection urged against the déclaration is that it does 
not show that the bringing of the engine to a sudden stop was not, 
under the circumstances, necessary, or apparently so, for the purpose 
of saving the boy from harm or for some other imperative reason. 
We think the averment that the servants of the receivérs "so negli- 
gently managed and controlled the engine by bringing it to a sudden 
stop," etc., is équivalent to an averment that they negligently brought 
the engine to a sudden stop. So construed, the averment excludes the 
idea of necessity or excuse for the act. Whatever was negligently 
done cannot be said to hâve been done necessarily or reasonably. 

It is further urged that the plaintiff, having been a trespasser, is 
without relief, unless the injury was willfully or maliciously inflicted. 
That rule does not apply when the injury befalls one who is perceived 
to be in a position of péril, from which, by reason of inability or 
inattention, he is not likely to extricate himself. A failure to exercise 
reasonable diligence to avoid injury to one perceived to be so situated 
is an actionable wrong, if harm results. 

It is suggested that the déclaration contains no averment that the 
plaintiff was free from fault, and himself exercising due care, at the 
time he was hurt. The averment quoted we think sufflcient on that 
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point. The judgment below is reversed, with direction to overrule the 
demurrer. 

SHOWALTER, Circuit Judge, did not participate in this décision. 



ALKIRE GROCEKX CO. v. RICHESIN et al. 
(Circuit Court, W. D. Arkansas, Ft Smitli Division. January 9, 1899.) 

1. FEDERAL Courts— Jurisdictiok—Creditobb' Bill. 

A judgment créditer in a state court, wlio lias sued out an exécution 
and obtained a nulla bona return, may file a creditors' bill based on said 
judgment and nulla bona return in the circuit court of the United States 
for the district comprising the county in which the judgment of the state 
court was rendered. 

8. Judgment— Rbs Judicata— Courts— Jdeisdictional Amount — Pleas to 
JuRiSDicTiON — Demurrer. 

The Alklre Grocery Company, a corporation organized under the laws 
of the state of Missouri, recovered a judgment in the circuit court of 
Boone county, Ark., against Jesse R. Richesin, and afterwards acquired 
two judgments, rendered in the same court, against said Richesin, one 
from Simmons Hardware Company, and one from A. Frankenthal & Bros., 
both citizens of Missouri, and ail of said judgments were for sums less 
than $2,000, but the aggregate more than $3,000. The Alkire Grocery 
Company sued in the Boone circuit court in Arkansas on ail the three 
judgments, and recovered judgment In Its own name for $3,264.66, sued 
out exécution, and procured a nulla bona return, and then flled this bill 
against the judgment debtor and his wife and son to vacate certain al- 
légea fraudulent conveyances to them. The property held by the son was 
$400 in value; that held by the wife more than $2,000. Each of the de- 
fendants filed pleas to the jurisdiction on the grounds (a) that Alkire 
Grocery Company only held the judgments of Simmons Hardware Com- 
pany and A. Frankenthal & Bros, colorably, and sued on them and se- 
cured judgment in the Boone circuit court in order to raise the amount 
so as to give the United States circuit court jurisdiction; and (b) the son 
also assailed the jurisdiction on the ground that the property claimed by 
him was worth only $400. HcU: (1) That the judgment of the Boone 
circuit court was conclusive as to the judgment debtor; (2) that, in the 
absence of allégations of the want of jurisdiction lu the Boone circuit 
court as to either the parties or subject-matter, and in the absence of any 
allégations of collusion or fraud in the procurement of the judgment be- 
tween the judgment creditor and debtor, the judgment In the Boone circuit 
court Is also conclusive upon the judgment debtor's co-defendants in a 
creditors' bill to vacate fraudulent conveyances;. (3) that the amount 
claimed by the judgment creditor against the judgment debtor détermines 
the jurisdiction of this court, and not the value of the property held by the 
latter's assignée; (4) that ail the pleas were bad, and should be overruled; 
(5) that demurrers to pleas to the jurisdiction and motions to strike them 
from the files are irregular, and nothing is required except to set the pleas 
down for hearing, like a demurrer, unless the complainant desires to put 
the facts pleaded in issue, when a replication is required. 

(Syllabus by the Court.) 

Read & McDonough, for complainant. 
Hill & Brizzolara, for défendants. 

ROGERS, District Judge. The complainant, the Alkire Grocery 
Company, a mercantile corporation organized under the laws of the 
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State of Missouri, brought suit in the circuit court of Boone county, 
Ark., which county is a part of the Western district of Arkansas, 
against the défendant Jesse R. Richesin, and, on the 26th day of 
July, 1898, rec.overed a judgment against Mm for |3,264.66, and 
thereupon sued out a writ of exécution on the judgment, and pro- 
cured a nulla bona retum; and afterwards, on the 27th of Sep- 
tember, 1898, flled this creditors' bill against Jesse R. Richesin, 
Caledonia E. Richesin, and William C. Richesin. A certified copy 
of the judgment of the Boone circuit court is made an exhibit to 
the bill. The complainant allèges that no part of said judgment 
bas been paid; that the défendants are ail citizens of Boone county, 
in the Western district of Arkansas; that the debt upon which 
the judgment was rendered against Jesse R. Richesin was con- 
tracted during the year 1890; that soon after contracting said 
debt he converted ail of his real and personal property, -which 
constituted the basis of the crédit for said indebtedness, into cash, 
except a small portion, which he assigned to a trustée for the bene- 
fit of a part of his creditors; that during the years 1893 and 1895 
the défendant Jesse' Richesin purchased certain lands described in 
the complaint, and paid for the same with his own means, and 
caused the same to be conveyed to his co-defendant and wife, Cale- 
donia Richesin, for the purpose of cheating, hindering, and delay- 
ing his creditors, and that she well knew of his purpose in having 
the conveyance so made, and that she held the same in trust for 
his use and beneflt; that during the year 1897, and at various 
other times since the plaintiff's debt was contracted, the défendant 
Jesse R. Richesin purchased cattle with his own means, which 
cattle are now in the joint possession of himsélf and his wife, Cale- 
donia, and that she claims the same by reason of the fraudulent 
transfer of the same, ànd the fraudulent taking of the title thereto 
in her name by the said Jesse R. Richesin, which cattle are on the 
lands above referred to; that during the year 1897 he acquired 
title in the same way to 12 head of mules, and made the same dis- 
position of them as of the cattle, and for the same purpose; that 
during the year 1897 he purchased a valuable stock of goods con- 
sisting of clothing, notions, bats, caps, boots, shoes, groceries, farm- 
ing implements, and such other articles as are usually kept in a 
country store, and paid for the same out of his own means, and 
caused the same to be shipped in the name of his wife, Caledonia, 
who now claims to be the owner thereof ; that she paid no part of 
the purchase money of aay of the property aboTe stated, and holds 
the same in order to defraud, cheat, hînder, and delay the creditors 
of her husband; that during the year 1898 the said Jesse Richesin 
purchased, with his own means, some 30 head of cattle, valued at 
|400, and caused the same to be assessed in the name of his son, 
William C. Richesin; that the latter paid no part of the purchase 
money of the cattle, and simply holds the same in his own name, 
and claims them at the instance and request of the said Jesse R. 
Richesin, who is the real owner thereof, for the purpose of cheat- 
ing, hindering, and delaying the creditors of the sa\d Jesse R. 
Éichesin; and that said mules and cattle are also on the lands 
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above stated, in Boone county, Ark., and ail said real and Personal 
property is within the jurisdiction of this court. Subpœna was 
issued and served on each of the défendants. It is recited in the 
certifled copy of the judgment of the Boone circuit court, which 
ia made an exhibit.to the bill, that summons was legally issued in 
that case, and regularly served, in ample time, before the term of 
the court at which the judgment was rendered against the défend- 
ant Jesse E. Richesin; that the Alkire Grocery Company'» claim 
was based upon a judgment which the Alkire Grocery Company 
had previously recovered in the Boone circuit court for $1,161, 
interest, and costs, and also upon another judgment preyiously 
recovered in the same court in favor of Simmons Hardware Com- 
pany for $705.69 and interest and costs, and also another judgment 
recovered in the same court in favor of A. Frankenthal & Bros, for 
the sum of $414.25, with interest and costs; that the two last- 
named judgments — the one in favor of Simmons Hardware Com- 
pany, and the other in favor of A. Frankenthal & Bros. — had been 
assigned for value to the plaintiff, the Alkire Grocery Company, 
before the institution of the suit in the Boone circuit court, and 
that the Alkire Grocery Company was the owner and holder of each 
of said judgments, and that the aggregate of the three said judg- 
ments, together with interest and costs, amounts to the said sum of 
$3,264.66, for which the judgment was rendered in favor of the 
Alkire Grocery Company against the défendant Jesse R. Richesin, 
which judgment is the basis of this creditors' bill. Each of the 
défendants, first having obtained leave to do so, filed a spécial plea 
to the jurisdiction of the court. Jesse R. Richesin states in bis 
plea that on the 30th of June, 1898, when the judgment was ren- 
dered for the $3,264.75, he was not indebted to the Alkire Grocery 
Company in that sum, and allèges, in substance, that the Simmons 
Hardware Company and A. Frankenthal & Bros, had simply trans- 
ferred their several judgments to the Alkire Grocery Company for 
the purpose of enabling that company to acquire a judgment suf- 
flciently large to give this court jurisdiction thereof, so that said 
complainant might file a creditors' bill in the United States court, 
and that his indebtedness to Alkire Grocery Company is less than 
$2,000; that the assignment of the judgments of Simmons Hard- 
ware Company and A. Frankenthal & Bros, to the Alkire Grocery 
Company was simply colorable, and that the Alkire Grocery Com- 
pany does not own the judgments of the Simmons Hardware Com- 
pany and A. Frankenthal & Bros., but the same are owned and 
controlled by the original plaintifEs, and not by this complainant, 
and that this complainant bas them in its name simply for the 
purposes of this suit; and that A. Frankenthal & Bros, and Sim- 
mons Hardware Company are jointly interested with Alkire Grocery 
Company in the prosecution of this suit for the purpose of setting 
aside the alleged fraudulent conveyance, and bave thus combined 
their judgments in order to fraudulently confer jurisdiction upon 
this court, instead of bringing their actions in the state court. 
The défendant Caledonia Richesin adopts the plea of the said Jesse 
R. Richesin to the extent that the same is applicable to her, and 
91 F.— 6 
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sets up the following additional facts: That the judgment of the 
Boone circuit court for P,264.75 is not conclusive upon her, be- 
cause she was not a party to that suit, and that the same was 
fraudulently obtained by the Alkire Grocery Company and by A. 
Prankenthal & Bros, and Simmons Hardware Company for the 
purpose of conferring jurisdiction upon this court in order that 
this suit mlght be brought; that the real amount in controversy 
between her and the complainant is less than |3,000, which, she 
is advised, is the sum in which Jesse R. Eichesin is indebted to the 
complainant. She afilrms that he is indebted to A. Frankenthal 
& Bros, in the sum of 1681.37, and the Simmons Hardware Com- 
pany in the sum of |1,008.17, ajid that A. Frankenthal & Bros, and 
Simmons Hardware Company hâve not assigned to the Alkire 
Grocery Company their said indebtedness, as evidenced by the judg- 
ments in the Boone circuit court, and that they are the real parties 
in interest in this suit to the extent of the amount of their judg- 
ments. "V^illiam C. Eichesin files a similar plea to that of his two 
co-defendants, and further allèges that the complainant allèges 
and shows no other property to be in his hands except 30 head of 
cattle, of the value of |400, and that, therefore, the court bas no 
jurisdiction of the subject-matter; and he further allèges that the 
controversy between the complainant and the défendant Jesse R. 
Eichesin and his wife, Caledonia, are matters with which he is 
not concerned, and that the controversy between him and the com- 
plainant in référence to the 30 head of cattle is entirely separate 
from the controversy between the complainant and his co-defend- 
ants, and he is in no wise connected with any of the other matters 
and things set forth in the complaint. The complainant flled a 
demurrer to each of the pleas, and subsequently flled a motion to 
strike them from the files, and the pleas were set down for hearing. 
The court is of opinion that the practice does not warrant the filing 
either of a demurrer to the pleas or a motion to strike them from the 
files. It was suflacient to set them down for hearing, and the court 
will so treat them. Fost. Fed. Prac. § 140. The judgment in the 
Boone circuit court against Jesse E. Eichesin was by default. It re- 
cites légal service upon Jesse R., and there is no contention that the 
Boone circuit court did not hâve jurisdiction of the subject-matter. 
Indeed, the Boone circuit court had jurisdiction, as to amount, of 
either or ail of the judgments upon which that suit was brought. The 
assignment of the judgments of Simmons Hardware Company and of 
A. Frankenthal & Bros, could not, therefore, constitute a fraud on the 
jurisdiction of that court as to the subject-matter, even if the assign- 
ments were without considération, and Simmons Hardware Company 
and A. Frankenthal & Bros, then owned the judgments so assigned, 
for the reason that the court had jurisdiction of the judgment of Alkire 
Grocery Company independent of the others. Jurisdiction is the 
power to hear and détermine. The Boone circuit court had the power 
to hear and détermine who owned the judgments in favor of Simmons 
Hardware Company and A. Frankenthal & Bros, in that suit, as well 
as ail other questions involved. As a matter of fact, it did so décide, 
and the judgment so recites, that the Alkire Grocery Company was the 
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owner and holder of each ol said judgments, and that said judginents 
had been assigned for value to said Alkire Grocery Company. The 
défendant Jesse R. Richesin is bound by that judgment, and is estopped 
to assail its validity, or the amount thereof, in this court. Ledoux 
V. Bank (Sup.) 48 N. Y. Supp. 771; Carpenter v. Osborne (N. Y. App.) 
7 N. E. 823; Burgess v. Simonson, 45 N. Y. 228. In Christmas v. 
RuBsell, 5 Wall. 301, the court say: 

"Article 4 of section 1 of the constitution provides that 'full faith and crédit 
shall be given in each state to the public acts, records, and judicial proceed- 
Ings of every other state; and the congress may, by gênerai laws, prescribe 
the manner in which such records shall be proved, and the efCect thereof.' 
Oongress has exereised that power, and, in efEect, provlded that the judicial 
records in one state shall be proved in the tribunals of another, by the attes- 
tation of the clerlt, under the seal of the court, with the certiflcate of the 
judge that the attestation is in due form; that such records so authen- 
ticated 'shall hâve such faith and crédit given to them In every other court 
in the United States as they hâve by law or usage in the courts of the state 
from whence the said records were or shall be taken.' When the question 
of the construction of that act of congress was first presented to this court, 
It was argued that the act provided only for the admission of such records 
as évidence; that It did not déclare thelr effect. But the court refused to 
adopt the proposition, and held, as the act expressly déclares, that the record, 
■when duly authenticated, shall hâve In every other court of the United States 
the same faith and crédit as It has in the state court from whence it was 
taken. Mills v. Duryee, 7 Cranch, 483. Kepeated décisions made since that 
time hâve afflrmed the same rule, whlch is applicable in ail similar cases 
where It appears that the court had Jurisdiction of the cause, and that the 
défendant was duly served with process, or appeared and made défense. 
Hampton v. McConnell, 3 Wheat. 234; Nations v. Johnson, 24 How. 203; 
D'Arcy v. Ketchum, 11 How. 165; Webster v. Reid, Id. 460. Where the juris- 
diction has attached, the Judgment is conclusive for ail purposes, and is not 
open to any Inquiry upon the merlts. BIssell v. Briggs, 9 Mass. 462; Bank 
of U. S. v. Merchants' Bank of Baltimore, 7 Gill, 430. Speaking of the before- 
mentioned act of congress, Judge Story says it has been settled, upon solemn 
argument, that that enactment does déclare the effect of the records as évi- 
dence when duly authenticated. * • ♦ 'If a judgment is conclusive in the 
state where it was pronounced, It is equally conclusive everywhere' In the 
courts of the United States. 2 Story, Const. (3d Ed.) $ 1313." 

Are the judgment debtor's co-defendants, Caledonia and William C. 
Richesin, estùpped, so far as this creditors' bill is concerned, by that 
judgment? It will be borne in mind that the pleas of Caledonia and 
William 0. Richesin do not question the jurisdiction of the Boone 
circuit court, either as to the person of Jesse R. Richesin or the sub- 
ject-matter of the suit. They assail the jurisdiction of this court as 
to the amount on the ground that the judgments of Simmons Hardware 
Company and A. Prankenthal & Bros, (when the judgment of the 
Boone circuit court was rendered and upon which that judgment rests 
in part) were not the property of Alkire Grocery Company, but were 
still owned by Simmons Hardware Company and A. Frankenthal & 
Bros. But we hâve seen that the judgment debtor is estopped to liti- 
gate that question hère. He had his day in court in the Boone circuit 
court when the judgment was rendered. He did not raise that ques- 
tion then, and cannot be heard to do it now. If he cannot assail that 
judgment, then the amount is sufQcient to give this court jurisdiction, 
for it is the amount of the debt claimed by the plaintiïï which déter- 
mines the jurisdiction of this court. 
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In the pleas of the said Oaledonia and William 0. Richesin it is 
alleged that the judgment of the Boone circuit court was fraudulently 
obtained by thé plaintiff and the Simmons Hardware Company and A. 
Frankenthal & Bros, for the purpose of conferring jurisdiction on this 
court. But it was no fraud on either of the défendants, or either 
that or this court, for Simmons Hardware Company and A. Franken- 
thal & Bros, to assign their judgments to Alkire Grocery Company for 
the express purpose of conferring jurisdiction on this court, and no 
other facts are set forth from which fraud can be inferred. First Nat. 
Bank of Buchanan Co. v. Duell Co., 74 Fed. 373; Crawford v. Neal, 
144 U. S. 585, 12 Sup. Ct. 759; Marion v. EUis, 10 Fed. 410; Collinson 
V. Jackson, 14 Fed. 309. Thèse cases show that when Alkire Grocery 
Company bought the judgments of Simmons Hardware Company and 
A. Frankenthal, & Bros, it might hâve sued on them in this court. 
If so, it was certainly no fraud to sue on them in the Boone circuit 
court. In either court, when sued upon, had the assignments been 
shown to be colorable, and not bona fide, no recovery could hâve been 
had. As to whether they did assign them in good faith, for value, 
as we hâve seen, is settled by the judgment of the Boone circuit court 
as against the judgment debtor. No other person can raise that 
question except the judgment debtor, unless collusion or fraud between 
him and the judgment créditer in obtaining the judgment was alleged. 
But there are no such allégations in the pleas. McAlpine v. Sweetzer, 
76 Ind. 78, and cases cited sujpra. There being no collusion, and no 
facts constituting collusion, alleged between the plaintiff and défend- 
ant in procuring the judgment in the Boone circuit court, and the juris- 
diction of that court not being assailed, I am of opinion that ail the 
défendants are concluded by the judgment in the Boone circuit court, 
so far as the jurisdiction of tiiis court is concerned. Ledoux v. Bank 
(Sup.) 48 N. Y. Supp. 773; Carpenter v. Osborne (N. Y. App.) 7 N. B. 
823; Candee v. Lord, 2 N. Y. 269; Burgess v. Simonson, 45 N. Y. 
228; Decker v. Decker (N. Y; App.) 15 N. E. 307; Strong v. Law- 
rence (lowa) 12 N. W. 74; Swihart v. Shaum, 24 Ohio St. 432; Scott 
v. Wagon Works, 48 Ind. 75; Ferguson v. Kumler, 11 Minn. 104 (Gil. 
62); Mattingly v. Nye, 8 Wall. 373; Christmas v. Russell, 5 Wall. 
290; Maxwell v. Stewart, 22 Wall. 77; Iron Co. v. Eells, 15 C. C. 
A. 189, 68 Fed. 35. The authorities on this point, I think, are prac- 
tically uniform now, and might be multiplied many times over. 

Admitting that the court has jurisdiction of the case and of Jesse 
E. and Caledonia Richesin (the property held by said Caledonia being 
of greater value than $2,000), the said William C. Richesin assails the 
jurisdiction because, he says, the property he holds is worth only $400, 
as shown by the bill. I do not think the value of the property in his 
hands détermines the jurisdiction. It is the amount claimed by the 
judgment creditor against the' judgment debtor, to whom he is privy 
(and, if the allégations of the bill be true, for whom he holds the prop- 
erty in trust), that détermines the jurisdiction. Graves v. Corbin, 132 
U. S. 571, 10 Sup. Ct. 196; Handley v. Stutz, 137 U. S. 366, 11 Sup. 
Ct. 117; Werner V. Murphy, 60 Fed. 769; Stillwell-Bierce & Smith-Vaile 
Co. V. Williamston Oil & Fertilizer Co., 80 Fed. 68; Smithson v. Hub- 
bell, 81 Fed. 593; Bank v. Hoof, 7 Pet. 168; Deposit Co. v. Hunting- 
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ton, 117 U. S. 281, 6 Sup. Ct. 733; Hamlin v. Wright, 23 Wis. 491; 
Chatfleld v. Boyle, 105 U. S. 231. Ail of the pleas are bad, and are 
overmled. 



FIREMAN'S INS. CO. OP BALTIMOEB v. J. H. MOHLMAN CO. 
(Circuit Court of Appeals, Second Circuit. December 7, 1898.) 

No. 84. 

1. Opinion Evidence— Admissibilitt—Scope ci- Evidence. 

It is not a valid objection to opinion évidence that the opinion covers tlie 
whole ground of the inqulry whlch the jury are to décide, If the case is 
one to be fuUy resolved by opinion évidence. 

2. Insurance— Action on P01.10T— Opinion Evidence. 

The opinion of a witness is not admissible upon the gênerai question 
vi'hether the fall of a building preceded or foUowed a fire. Whlle some of 
the matters entering Into the question are proper subjects of expert testi- 
moiiy,— such as the strength and carrylng capaelty of the building, and 
the orlgln and probable duratlon and Intensity of the flre,— if the testimony 
Is based on proper data, the ultlmate question la a mlxed one, requirlng 
the considération of varions establlshed or inferential facts, from whlch 
a conclusion can be drawn as correctly by the jury as by an expert 

In Error to the Circuit Court of the Uniied States for the Southern 
District of New York. 

This was an action by the J. H. Mohlman Company against the 
Firenjan's Insurance Company of Baltimore on a policy of flre insur- 
ance. There was a judgment for plaintiff, and défendant brings 
error. 

Michael H. Cardozo, for plaintiff in error. 
Treadwell Cleveland, for défendant in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Upon the trial of this action there 
was a verdict for the plaintiff, and the défendant has brought this 
writ of error from the judgment entered upon the verdict to review 
rulings on the trial of which error is assigned. The action was on al 
policy of insurance, and was brought to recover a loss to the plain- 
tiff's stock of marchandise contained in the brick building situate at 
38 and 40 North Moore street, New York City. Thé défense was 
based upon the folio wing clause in the policy : "If a building, or any 
part thereof, fall, except as the resuit of flre, ail insurance by this 
policy on such building or its contents shall immediately cease." 

The assignments of error which présent the most important ques- 
tion are those which impugn the rulings of the trial judge in ex- 
cluding opinions of witnesses ofifered by the défendant. 

The principal issue contested on the trial was whether the fall 
of the building preceded the flre, or the flre preceded the fall. The 
building was of flve stories, 50 feet in width, and 20 feet deep. The 
flre took place April 30, 1895. The défendant introduced évidence 
tending to show that the building f ell at 1 o'clock a. m. ; that the 
building was loaded with contents beyond its carrying capacity; 
that the gàa was burning on the lower floor shortly before it fell; 
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that varions persons were near it shortly before it fell, observed it, 
and saw no indications of flre; and that other persons, who reached 
the place just after the fall, did not discover any flame, but saw 
them break ont subsequently. 

The défendant produced as a witness one Preel, who was a cap- 
tain in the flre department of the city of New York, and who for the 
past three years had been detailed as an expert examiner in the 
ofBce of the fire marshal for the purpose of ascertaining the origin 
of Ares, ànd during that time had examined into the cause of about 
3,500 Ares. The witness testified that upon his arrivai at the flre 
he made an examination as to the origin thereof, and continued such 
examination during the time he was there for the purpose of ascer- 
taining the cause, and that he formed an opinion as to the origin 
of the fire, and whether the fall of the building preceded the flre. 
He was then asked, "What conclusion did you form?" The évi- 
dence was excluded, and the défendant excepted. 

The défendant also produced as a witness one Cashman, chief of 
a battalion of the fire department, a fireman of 31 years' expérience. 
He testified that he attended this fire, having arrived there about 
10 minutes after 1 o'clock, and remained 5 or 6 hours; that after- 
wards, from time to time, for 10 or 12 days, he went there, and ex- 
amined the ruins; that he did this in order to satisfy himself 
whether the building came down by flre or collapse, and that he did 
satisfy himself. The witness was thereupon asked: "Did you 
corne to a conclusion, from the examination you made during the 
six or seven hours the flre was burning, and for ten or twelve days 
thereafter?" The évidence was excluded, and the défendant ex- 
cepted. 

The défendant also produced as a witness one Purdy, a civil 
engineer, who testified that he had made a spécial study of the 
strength of materials, and had been connected with the érection of 
a great many large buildings in the city of New York; that, in 1895 
he was employed by the Insurance companies to examine the ruins 
of the building in question; and that he made a number of visits 
to the building, beginning on May 24, 1895. The witness then de- 
scribed the character of the ruins, and his examination thereof 
during several visits, and he also testified as to the dead load which 
each post bore, and the live load thereon, using for that purpose 
the testimony of witnesses who had given the contents of the build- 
ing; and he also testified as to what was a safe or proper load to 
be carried by such posts as were in the building. He was then 
asked the f ollowing question : "From your examination of the ruins 
of the Mohlman Building, did you form any opinion as to whether 
the flre preceded the fall or the fall preceded the fire?" Having 
answered that question in the aflBrmative, he was asked to state his 
opinion. The évidence was excluded, and the défendant excepted. 

The ruliiigs excluding the opinions of ail of the witnesses may con- 
veniently be considered together. 

The rule permitting opinion évidence concerning matters beyond 
the range of ordinary observation and intelligence to be given by 
those whose peculiar knowledge contributes exceptional value to 



their conclusions is familiar, and is of very fréquent application in 
practice. It is not a valid objection that the witness is not an ex- 
pert skilled in the particular subject by spécial study, practice, or 
expérience, if lie speaks from personal observation, and founds his 
opinion upon complex facts, which cannot in ail their relations be 
intelligently presented to a jury. Expert witnesses are permitted 
to give their opinion upon a given state of facts hypothetically pre- 
sented, whether personally cognizant or not of some or ail of the 
facts of the particular case. Nonexpert witnesses are allowed to 
give their opinions v?hen cognizant of the particular facts, but only 
when the inquiry involves the considération of those which it is 
not practicable to place palpably before the jury. Nor is it a valid 
objection to opinion évidence that the opinion covers the whole 
ground of the inquiry, which the jury are to décide, if the case is 
one to be wholly resolved by opinion évidence. This court, in 
Equipaient Co. v. Blair, 25 C. C. A. 216, T9 Fed. 898, has had oc- 
casion recently to consider the gênerai subject, and stated the rule 
which obtains. The rule in its varions aspects has been frequently 
considered in the adjudged cases where insanity was in question, 
and the issue was whether a testamentary disposition, a contract, 
or a suicide by the assured in a life policy, was that of an insane 
person. Insurance Co. v. Lathrop, 111 U. S. 612, 4 Sup. Ct. 533, 
may be referred to as one of the cases in which ail of the subdi- 
visions of the gênerai rule are discussed. And as illustrating the 
différent views by différent courts of the propriety of allowing 
opinion évidence upon insanity by nonexperts, based upon their 
Personal observation, it is noticeable that the courts of last resort 
of New York, Massachusetts, and Pennsylvania exclude such évi- 
dence, and the courts of nearly ail the other states and of the United 
States allow it. 2 Am. & Eng. Enc. Law, 162, 163. 

In the présent case the conclusion whether the building f ell before 
the flre depended upon the considération of varions established or 
inferential facts. Was flre actually seen in it before the fall? 
Was it so overloaded as to naturally account for the fall without 
flre? Were there any facts indicating the existence of an obscure 
flre previous to the fall, and, if so, did they indicate one of sufQcient 
duration or intensity to account for the fall ? 

Opinion évidence from experts to show the carrying capacity of 
the building was compétent, and was introduced by both parties. 
Opinion évidence to show at what part of the building the flre 
originated, and its probable duration or intensity, if based upon 
speciflc évidence consistent with the théories of the witnesses, 
would doubtless hâve been compétent, as the inquiry would hâve 
been one involving expert knowledge of cause and eflect, or the dé- 
duction of eye witnesses from primary facts which could not be 
graphically delineated. Given this évidence, and the jury would 
hâve been as well qualifled as any witness could be, expert or non- 
expert, to décide the gênerai question whether the fall preceded the 
flre. 

The évidence excluded did not fall within either category. The 
opinions sought were not on a question of science or skill ex- 
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clusively, but were npon a mixed question, depending upon expert 
knowledge and soch probabilities as any intelligent man could de- 
duce from established facts as correctly as an expert or an eye- 
witness, The effect of the évidence would bave been to substitute 
the conclusions of the witnesses for the judgment of the jury upon 
facts which the latter were as well qualified as experts to weigh 
and décide, as well as upon other facts or inferences as to which 
they might hâve been enlightened by opinion évidence. Such évi- 
dence is not admissible, whether offered by experts or other wit- 
nesses. We agrée with the views expressed in Teerpenning v. In- 
surance Co., 43 N. Y. 281: "The cases in which opinions of wit- 
nesses are allowable constitute exceptions to the gênerai rule, and 
the exceptions are not to be extended or enlarged so as to include 
new cases, except as a necessity to prevent a failure of justice, — as 
when better évidence cannot be had." 

Error is also assigned of the ruling of the trial judge excluding 
évidence sought to be elicited by the défendant upon the cross- 
examination of the plaintiff's président, who was a witness for the 
plaintiflf. He was asked whether a building previously occupied 
by the plaintifE did not collapse in conséquence of overloading. 
This évidence was clearly irrelevant, and would bave injected a 
false issue into the trial. The answer would not hâve tended to 
affect the credibility of the witness, and consequently was no more 
compétent upon cross-examination than it would hâve been if 
offered in chief by the défendant. There was no prêteuse upon the 
trial that the building had ' en intentionally overloaded, and no 
light upon motive derived from the previous occurrence was of any 
value. 

We bave examined the other rulings upon the trial of which 
error is assigned in excluding évidence, and do not regard them as 
sufl8ciently meritorious to require notice. The refusai of the trial 
judge to instruct the jury as requested by the défendant concerning 
the building laws of New York waa not prejudicial to the défendant, 
because the instruction, althongh not given in the language re- 
quested, was given in substance. 

We flnd no error in the record, and the judgment is therefore af- 
flrmed. 



BUCHANAN et al. v. CLBYELAND LINSEED-OIL CO. 

(Circuit Court of Appeals, Second Circuit. December 7, 1898.) 

No. 27. 

Parties —T Action bt Undiscloshd Pkinoipai, on Contract Madb bt 
Agent. 

An undlsclosed principal may malntaln an action In hls own name on a 
contract màde by hls agent, subject to défenses exlstlng agalnst the agent. 
Appeai/— Amkndment of Plicading^Discrbtion dp Cookt. 

In an action to recover the prlce of goods sold, a refusai of leave to 
amend the; , answer by settlng up a breacb of warranty, after the close of 
plalntlff*S évidence, was a inatter of discrétion, which cannot be revlewed 
on a writ of error. 
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In Error to the Circuit Court of the United States for the Southern 
District of New York. 

TMs was an action by the Cleveland Linseed-Oil Company against 
Buchanan & Sons on an account for goods sold. Défendants bring 
error. 

Isaa.c N. Miller, for plaintiffs in error. 
Henry G. Ward, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. Upon the trial of this action, there 
was a verdict for the plaintifiE, by the direction of the court; and 
the défendant has brought this writ of error to review the judg- 
ment ehtered upon the verdict, assigning error of the direction, and 
of several rulings of the trial judge, Only those assignments will 
be noticed that hâve been argued. 

The action was brought to recover for goods sold and delivered, 
and the single issue presented by the pleading was whether the 
plaintifE sold and delivered to the défendant, about August 16, 1895, 
one tank car of linseed oil, containing 6,112 gallons, at the price of 
$2,933.76. 

It appeared by the testimony of Buchanan, a witness for the 
défendant, and its treasurer, that thé oils used in its business in 
1895 were purchased of Léonard & Cummings, through one Claire; 
and the witness produced a bill received by the défendant from 
Léonard & Cummings stating an account of |2,933.76 of the date of 
August 16, 1895, for one tank car of linseed oil (6,112 gallons, at 
48 cents per gallon); and the witness further testifled that the bill 
was for the spécifie oil delivered by the défendant and purchased 
August 16, 1895. It further appeared from the testimony of Haight, 
a witness for the défendant, and the manager of Léonard & Cum- 
mings, that the oil in question was sold by Claire, a salesman for 
Léonard & Cummings, and was the oil of the plaintiff. It further 
appeared that during 1895 Léonard & Cummings were selling oil 
on commission as agents for the plaintifE, and were also selHng 
other oil. It further appeared that the order for oil in question 
called for old oil, but the oil delivered to the défendant was new 
oil; and, according to the recollection of Claire, the price was to 
be 48^ cents per gallon. 

Upon this uncontroverted évidence the défendant asked to go to 
the jury upon the question whether the contract was not made 
solely with Léonard & Cummings, and also "as to whether the plain- 
tiff has shown a cause of action against this défendant," but the 
trial judge directed a verdict for the plaintiff. 

There was no doubt that the contract was made solely with 
Léonard & Cummings, but, as they were acting as agents for the 
plaintiff, the f act did not militate against the right of the plaintiff 
to recover. An undisclosed principal can recover in his own name 
upon a contract made in the name of his agent, — subject, of course, 
ro any défense which the other party might hâve haJd if the agent 
had brought the action. 
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The point is now made that there was a question of fact, whether 
the cil in controversy was the oil of the plaintiff, or other oil sold 
by Léonard & Cummings. The defendant's own witness testified 
that it was the oil of the plaintifE, and no witness testified to the 
contrary. It is true that the oil of the plaintiflE was sold under the 
plaintifE's brand, and no testimony was given as to the particular 
brand on the oil in question; but in the absence of any testimony 
from the défendant on the subject, or tending otherwise to cause 
any doubt as to the identity of the oil, a verdict for the défendant 
would hâve been contrary to the évidence; and it would hâve been 
the duty of the court to set it aside, if the case had been left to the 
jury, and such a verdict had been found. 

Upon the trial the défendant, at the close of the plaintiff's 
évidence, moved for leave to amend its answer by setting up a 
breach of warranty of the quality of the oil. It was not an abuse 
of discrétion for the triai judge to deny the application at that time 
to try a new issue in the cause, in the absence of any showing that 
the défendant had not been guilty of lâches, and especially when the 
défendant would not be precluded by a recovery for the price of the 
oil from recovering his damages in a subséquent action against the 
plaintiff. In any case the granting of the motion rested in the 
discrétion of the trial. judge, and his détermination cannot be re- 
viewed upon a writ of error. ' Matheson's Adm'r v. Grant's Adm'r, 
2 How. 263; Chapman v.'Barney, 129 U. S. 677, 9 Sup. Ct. 426. 

The rulings of the trial judge exeluding évidence offered by the 
défendant in respect to the quality of the oil sold by Léonard & 
Cummings to the défendant was clearly correct, in view of the 
issues made by the pleadings. 

The refusai of the trial judge to direct a verdict for the défendant 
at the close of the plaintiff's case, the défendant having introduced 
évidence subsequently, is not the subject of a valid exception. In- 
surance Co. V. Crandal, 120 U. S. 527, 7 Sup. Ct. 685; Kobertson v. 
Perkins, 129 U. S. 233, 9 Sup. Ct. 279. 

We flnd no error in the rulings on the trial, and the judgment 
is, therefore, afArmed. 



AMERICAN SURETY CO. OF NEW YORK v. HAYNES. 

(Circuit Court, E. D. Missouri,' E. D. December 24, 1S98.) 

No. 4,040. 

1. Attachmbnt— Gbounds— Dbbt Feauddlentlt Contractbd. 

An action by the surety in a fldelity bond against the principal to re- 
cover the amount paid by the plalntlft' on account of an embezzlement by 
défendant from the obligée is based uiKin an implled contraet to repay 
such amount, and the debt is not one "fraudulently contracted," within 
the meaning of the attachment statute of Missouri. 

2. Same — Damages Arisins from Commission of Felony. 

Such action, however, is one within the provision of such statute author- 
izing an attachment where the damages sued for "arise from the commis- 
sion of a felony on the part of the défendant," whlch does not require 
the action to be technically grounded on' the tort. 
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TJds was an action at law by the American Surety Company of New 
York against Daniel Haynes, in whicli an attachment was issued. 
Heard on a plea cliallenging tlie validity of tlie attachment. 

W. B. Thompson, for plaintifE. 

T. B. Harvey and R P. Williams, for défendant. 

ADAMS, District Judge. This is a suit to recover from the défend- 
ant a sum of money paid by the plaintifE as a surety on the bond given 
by the défendant, as principal, to the St. Louis, Arkansas & Texas 
Railway Company to insure the âdelity of the défendant as one of the 
employés of the said railway company. At the time this suit was in- 
stituted an aflfidavit for attachment was made and tiled in the language 
prescribed by the twelfth and fourteenth subdivisions, respectively, of 
section 521 of the Revised Statutes of Missouri of 1889, as foUows: 
First, under the twelfth subdivision, "That he [the plaintifE] has good 
reason to believe and does believe that the damages for which the said 
action is brought are for injuries arising from the commission of a 
felony on the part of the said défendant;" second, under the fourteenth 
subdivision, "That the debt sued for was fraudulently contracted on 
the part of thè debtor." Thereupon a writ of attachment was duly 
issued, and the same was executed by seizing sufflcient property of the 
défendant to answer the demand of the plaintifE. In due course the 
défendant appeared and flled a plea in the nature of a plea in abate- 
ment, denying the alleged grounds of attachment. A jury having been 
duly waived, the issue created by this plea has been submitted on the 
proofs. 

It appears that the plaintiff heretofore executed and delivered its 
bond in the pénal sum of $3,000 to the St. Louis, Arkansas & Texas 
Railway Company, thereby insuring the fidelity of the défendant in this 
case, who was then in the employ of the railway company as its claim 
agent; that while such bond was in force the défendant converted to 
his own use and embezzled certain moneys in his hands as such claim 
agent, exceeding in amount the penalty of the bond; that the plaintifE, 
recognizing its liability on this bond, paid to the railway company, in 
discharge of the same, the amount of the penalty thereof, and after- 
wards instituted this suit by attachment against the défendant, whose 
fidelity it had insured, and on account of whose infldelity it had been 
obliged to pay the money to recover the same from him. The only 
question to be determined is whether the plaintiff's cause of action, 
under such circum stances, is either for damages or injuries "arising 
from the commission of a felony on the part of the défendant," or for 
a debt "fraudulently contracted on the part of the défendant," within 
the true meaning of the Missouri statute already referrcd to. If plain- 
tifE's cause of action falls within either of thèse two classifications, the 
attachment is valid. If it does not, it is invalid, and should be dis- 
solved. It is clear that the défendant did not embezzle any of the 
plaintifï's money. The plaintiff's relation to the case is flxed by con- 
tract. It contracted with a third party to insure the fidelity of thft 
defendant, and when it paid any money on that contract, and not 
until then, did it hâve a cause of action against the défendant. In 
other words, the embezzlement by the défendant of the money of the 



92 91 FEDERAL EEPOETER. 

railway Company, in and of itself, créâtes no cause of action in favor 
oï thè' plaintifE against the défendant, The plairitiflf must hâve in- 
demnifled tlie railway company before it could hâve a cause of action 
against the défendant, and then only because of the fact that it had 
paid out money for the use and beneflt of the défendant. Having 
so paid such money, the law raises a promise on the part of the de- 
fendant to repay the same to the plaintiff. It is on this implied prom- 
ise only that tlie plaintiff has any standing in court to recover the 
money sued for. Its action is, therefore, essentially in assumpsit, and 
not in tort, and cannot, under the interprétation given by the suprême 
court of Missouri, — which is controlling upon this court on such a 
question, — be treated as a debt fraudulently Contracted, within the 
meaning of the fourteenth subdivision of the attachment act above 
referred to. This proposition is conclusively established by the déci- 
sion of the suprême court of Missouri in the case of Pinlay v. Bryson, 
84 Mo. 664. 

The-next question is whether the plaintiff 's cause of action is one 
for damages or injuries "arising from the commission of a felony." 
It is coûtended by defendant's counsel that the considérations already 
stated with référence to the other ground of attachment in question, 
namely, that "the debt sued for was fraudulently contracted on the 
part of the debtor," are applicable to this one, and conduce to the 
same resuit; and in support of such contention the court is referred 
to the case of Deering v. CoUins, 38 Mo. App. 80. It is true, this 
case supports the defendant's claun; but, as the court of appeals of 
Missouri is not the highest judicial tribunal of the state, its interpré- 
tation of a statute of the state, while persuasive, is not controlling 
authority upon the fédéral courts. With due considération, there- 
fore, to the reasoning of the learned judge of the court of appeals who 
wrote the opinion in that case, it becomes the duty of this court to 
express an independent judgment upon the question there consid- 
ered, and now before it for adjudication. In Finlay v. Bryson, supra, 
the sole ground of attachment was that the "debt sued for was fraud- 
ulently contracted." The facts in that case disclosed that the défend- 
ant had embezzled certain property and money of the défendant. The 
action was a comndon count in assumpsit for money had and received 
by the défendant for the use of the plaintiff. The suprême court of 
Missouri held that the plaintiff might waive the tort involved in the 
act of embezzlement by the défendant, if he elected to do so, and, as 
he had so done, the debt, as sued for, was not fraudulently contracted; 
and, in concluding his opinion, Mr. Commissioner Martin, speaking for 
the court, says, "He [the plaintiff] will not be permitted to waive the 
tort, and tO prosecute the défendant for it in the same suit." The 
court of appeals, in the Deering Case, cites Finlay v. Bryson, and, after 
quoting somewhat at length therefrom, says, "The second ground of 
attachment in this case is found in the tweifth subdivision of section 
398 [Rev. St. Mo. 1879, which is the same as subdivision 12 of section 
521, Eev. St. Mo. 1889], and, like the ground in the fourteenth subdi- 
vision, already referred to, relates to the cause of action stated in the 
pétition," and flnally assimilâtes the right to an attachment under 
the tweifth subdivision to the right thereto under the fourteenth sub- 
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division, and raies the case before it in supposed harmony to the 
ruling of the suprême court in the Finlay Case. It seems to me that 
in such ruling there was a failure to discriminate between the two 
grounds of attachment referred to. The ground specifled in the four- 
teenth subdivision relates directly to the "debt sued for," and that 
is the cause of action as set forth. That debt so sued for in the 
cause of action as stated must itself hâve been fraudulently con- 
tracted. The ground specifled in the tweUth subdivision, on the other 
hand, does not by its terms require that the damages sued for shall 
be for the felony conmiitted, but provides for an attachment in a case 
where the damages arise from the commission of a felony. The 
cause of action sued on, in the purview of this twelfth subdivision, 
need not, therefore, be technically grounded upon the tort or wrong 
involved in the felony, as is manifestly required in the case of an at- 
tachment in a suit for a debt fraudulently contracted, but must be one 
only arising from, or having its source in, the felony committed. If 
the cause of action contemplated by the twelfth subdivision is one only 
founded in tort upon the felony committed, it is difiicult to see the 
législative purpose in enacting the twelfth subdivision at ail; for, 
manifestly, such a cause of action would be for a debt fraudulently 
contracted, and would, therefore, be fully provided for and covered by 
the fourteenth subdivision. It is a cardinal rule of construction of 
statutes, as well as contracts, to give each and ail of its provisions 
operative effect. I cannot conceive of a case that would be covered 
by the twelfth subdivision, and not by the fourteenth subdivision, 
unless the case at bar, and others like it, are so covered. The case at 
bar, although in assumpsit, présents a cause of action arising from, 
originating in, or having its source in, the commission of a felony; 
and this fact is ail that is required to entitle the plaintiff to an attach- 
ment under the twelfth subdivision, referred to. I, therefore, con- 
elude that the damages sued for in this case arise from the commission 
of a felony by the défendant, within the true meaning of the twelfth 
subdivision of section 521 of the Eevised Statutes of Missouri of 1889, 
and that the attachment should be sustained. 



STAPYLTON v. THAGGARD, Tax Ctollector. 

(Circuit Court of Appeals, Flfth Circuit. December 20, 1898.) 

No. 772, 

1. Taxation— Personal Pkopebtt or National Banes. 

A State cannot tax a bank chartered by congress, except upon ItB real 
property. 

8. BAME— ASSESSMENT. 

An assessment in a lump sum of ail tlie Personal property of a national 
bank to the bank Itself cannot be regarded as one against the stockholders 
on their shares. 
8. Samb— Bequiking Bank to Pat Tax against Shabbholdbrs— Insolvency. 

A State statute requiring banks to pay the taxes assessed against their 
stockholders on their shares, and glving the bank a lien thereon for the 
amount advanced, is based on the theory that the bank holds assets of 
the stockhclder from which It can protect Itself; and such payment cannot 
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be enforced against the recelver of an Insolvent national bank, nor agalnsl 
lt8 assets In bis hands. 

Appeal frcm the Circuit Court of the United States for the Southern 
District of Florida. 

The appellaiit (complainant In the court below) flled hls blU against E. P 
Thaggard, tax coUector for Slarion county, Fia., and thereln alleged: That 
the Merchants' National Bank of Ocala became insolyent, and complainant 
was appointed recelver thereof, and entered upon the discharge of hls duties. 
That on January 1, 1890, one Joseph C. Matthews, as tax assessor in and for 
Marlon county Fia., made an assessment on sald Merchants' National Bank 
of Ocala In the words and figures as foUows: 

"(Valuable or other personal property, except animais. This Includes the 

ralue of ail honsehold and kltchen furniture, books, watches, sllverware, 

moneys In possession or at Interest, or capital Invested in trade, including 
notes and accounts, $50,000.00.) 

The aggregate value of personal property thus obtalned by 

addlng columns 10 and 11 $59,000 00 

Total amount of state taxes, 3% mills, 37% cents on $lp0.00. . 187 50 
Total amount of county taxes, 12 mills, or $1.25 on $100.00 625 00" 

—That the assessment book eontaining the said assessment was turned over to 
the tax collecter of Marion county to collect the same, and that E. P. Thag- 
gard is the collecter now In possession of said book, and makes claim from 
complainant for the said sums so assessed, to wlt, $187.50 and $625. That 
sald tax collecter will lery upon and sell the personal property of said 
bank, being assets in the hands of complainant, to realize sald sums as taxes. 
That sald assessment is illégal, and should not be coUected from complainant; 
that any collection of said taxes ont of the personal property of said bank 
should be restrained and declared Illégal and void. That a levy and sale 
of Personal property In the hands of complainant under said assessment will 
work a hardship upon the trusts In complainant's hands, and cause irréparable 
damage to creditors of the bank. The bill prays that the assessment be de- 
clared Illégal and void, and défendant be enjoined from coUecting the same, 
and for gênerai relief. Two demurrers are flled to the bill on the grounds of : 
(1) Want of equlty. (2) It does not appear that complainant Is entitled to the 
relief prayed. (3) That It appears from allégations of the bill that the 
assessment for taxes was lawfully made, and constituted a lien upon the 
property assessed prlor to the failure of the bank. (4) That It does not appear 
from the allégations of the bill whether the assessment made for the year 
1896 was based upon a return made by the bank as said bank was required 
to make under the law. The court sustained the demurrers and dismissed 
the bill on the ground that It appeared "that the assessment of taxes was 
properly made, and the amount constitutes a légal and valid lien upon the 
assets of the bank, whieh should be pald by the receiver." CJomplainant ap- 
pealed, and flled the foUowing spécifications of error: (1) The court erred In 
rendering Its final deeree in this cause, wherein it sustained the demurrer 
and dismissed the bill of complalnt. (2) That the court erred in holding the 
said Merchants* National Bank of Ocala liable for the tax assessed against it, 
as set up In the sald bill of complaint 

F. P. Fleming and F. P. Fleming, Jr., for appellant. 
R. A. Burford, for appellee. 

Before PAEDEE and McCORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PAEDEE, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The assessment complained of is, eo nomine, upon the bank assets 
dnd capital. It is well settled that a state cannot tax a banli chartered 
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by congress, except as to real property. McCulloch v. Maryland, 4 
Wlieat. 316; Osborn v. Bank, 9 Wheat. 738; Weston v. City Council 
of Charleston, 2 Pet. 449, Sections 5210, 5219, Rev. St. U. S., are as 
follows: 

"Sec. 5210. The président and cashier of 3Tery national banking association 
shall cause to be l^ept at ail times a full and correct list of tbe names and 
résidences of ail the shareholders in the association, and the number o( shares 
held by each. In the office where Its business Is transacted. Such list shall 
be subject to the Inspection of ail the shareholders and creditors of the asso- 
ciation, and the offlcers authorized to assess taxes under state authorlty, dur- 
Ing business hours of each day in which business may be legally transacted. 
A copy of such list, on the flrst Monday of July of each year, verified by the 
oath of such président or cashier, shall be transmitted to the comptroller of 
the currency." 

"Sec. 5219. Nothing hereln shall prevent ail the shares In any association 
from being ineluded In the valuation of the Personal property of the owner 
or holder of such shares, in assessing taxes imposed by authorlty of the state 
within which the association is located; but the législature of each state 
may détermine and direct the manuer and place of taxing ail the shares of 
national banking associations located within the state, subject only to the two 
restrictions, that the taxation shall not be at a greater rate than is assessed 
upon other moneyed capital in the hands of individual citlzens of such state, 
and that the shares of any national banking association owned by non-resi- 
dents of any state shall be taxed in the city or town where the bank is located, 
and not elsewhere. Nothing herein shall be construed to exempt the real 
property of associations from either state, county, or municipal taxes, to the 
same extent, according to its value, as other real property is taxed." 

The law of Florida provides as to the assessment of shares of a na- 
tional bank as follows: 

"AU shares of the banking associations organlzed within the state, pursuant 
to the provisions of the acts of congress to procure a national currency, se- 
cured by a pledge of United States stocks, and to provide for the circulation 
and rédemption thereof, held by any person or body corporate, shall be in- 
eluded in the valuation of the Personal property of such person or body corpo- 
rate, in the assessment of taxes in* the town or city where such banking as- 
sociation is located and not elsewhere, whether the holder résides there or not; 
but not at a greater rate than is assessed on other moneyed capital In the 
hands of individuals; and for the purpose of securing the collection of taxes 
assessed upon said shares, each banking association shall pay the same as 
the agent of each of its share-holders and the said association may retain so 
much of any divldend belonging to any share-holder as shall be necessary to 
pay any taxes levied upon its shares." Sess. Laws Fia. 1895, p. 5, § 8. 

Under thèse provisions it is difficnlt to construe the assessment com- 
plained of in this case as one upon the shares of the bank, and against 
the shareholders. Miller v. Bank, 46 Ohio St. 424, 21 N. E. 860; Bank 
V. Fisher, 45 Kan. 726, 26 Pac. 482; National Bank v. Mavor, etc., 
of Mobile, 62 Ala. 284; and Sumter Co. v. National Bank,'ld. 464. 
If, however, this difficulty could be obviated, and the assessment 
complained of taken and held to be one against the shareholders of the 
bank, the case made by the bill, showing the insolvency of the bank and 
the appointment of a receiver, is one which releases the receiver and 
any assets in his hands from liability to pay the tax. See Rosenblatt 
V. Johnston, 104 D. S. 462. As we construe the cases, from First 
Nat. Bank v. Com., 9 Wall. 353, to First Nat. Bank v. Chehalis Co., 
166 U. S. 440, 17 Sup. Ct. 629, the bank is made to pay the taxes as- 
sessed by the state against its shareholders, when the stdte statutes 
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lay such duty upon'the bank, upon the theory that the shares are valua- 
ble, and that the bank has assets in its hands belonging tp the share- 
holders from which it can recoup. Where a bank is insolvent, and 
has passed into the hands of a receiver, the shares are generally worse 
than worthlessj and the receiver has no assets belonging to the share- 
holders which can be applied to the payment of taxes assessed on shares. 
In such case, we are of opinion that the tax assessed against the shares 
of the bank oannot be collected from the receiver, or from assets in his 
hands. The case of City of Boston v. Beal, 51,Fed. 306, is directly in 
point; the Massachusetts statute being substantially the same as the 
statute of Florida, in providing that the shares of stock shall be as- 
sessed to the owner, and the tax paid by the bank. The decree of the 
circuit court sustaining the demurrers and dismissing the complain- 
ant's bill is reversed, and the cause is remanded, with instructions to 
overmlp the demurrer, and thereafter proceed in accordance with the 
views expressed in this opinion, and as equity may require. 



In re EOUSB, HAZABD & CO. 

(Circuit Court of Appeals, Seventh Circuit January 3. 1899.> 

No. 556. 

1. Bankkuptct — Eetisoht and Appellate Jubisdictign of Circuit Court 
DP Appeals. 

Unûer Bankruptcy Act 1898, § 24b; which conféra on the circuit courts 
of appeals "Jurisdlctlon In equity, elther Interlocutory or final, to super- 
intend and révise In matter of law the proceedings of the several Inferior 
courts of èanijruptcy," the décision of a district court on the question 
whether a particular clalm Is entitled to priority of payment out of 
the estate of a bankrupt, the valldlty of the clalm not being denled, may 
be revlewed by the proper circuit court of appeals on original pétition, 
althougb the clalm does not amount to $500. Such a case Is not governed 
by section 25 of the act, granting an appeal "from a judgment allowing or 
rejectlng a debt or clalm of $500 or over," which contemplâtes an appeal 
^rom an adjudication upon the merits of a clalm and a revlew by Uie 
appellate court of the facts as well as the law. 

a. Sa¥b— Pbiobitt— Wagbs of Labor. 

Bankruptcy Act 1898, § 64b, cl. 4, glvlng priority of payment out of bank- 
rupt estâtes to "wages due to workmen, clerks, or servants which hâve 
been earned wlthin three months before the date of the commencement 
of proceedings, not to exeeed $300 to each clalmant," is not enlarged by 
the foUowlng clause, which accords priority of payment to "debts owlng 
to any person who by the laws of the states or the United States is entitled 
to priority," but the latter clause is to be construed as applying to debta 
other than those specifled in the precedlng clauses. Gonsequently, wages 
of laborers, earned more than three months before the commencement of 
proceedings are not entitled to priority, although the laws of the particular 
State may grant priority to such clalms wlthout any limitation as to the 
tlme of thelr accrual. 

8. Interprétation of Statutbs. 

Spécifie provisions as to a particular subject in a statute are nelther 
abridged nor enlarged by subséquent gênerai provisions in the same statute 
which are broad enough to apply to the same subject. 

Original pétition to review and revise an order of the district court 
of the United States for the Northern district of Dlinois, sitting in 
bankruptcy. 
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James M. Flower, for petitioner. 

W. T. Irwin, for respondent. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, delivered the opinion of the court 
Subdivision b of section 24 of tiie act of the congress of the United 
States entitled "An act to establish a uniform System of bankruptcy 
throughout the United States," approved July 1, 1898, being chapter 
541 of the statutes passed at the second session of the fifty-flfth con- 
gress, provides that: 

"The several circuit courts of appeal shall hâve jurisdlction in equity, either 
Interlocutory or final, to superlntend and revise In matter of law the proceed- 
Ings of the several Inferior courts of bankruptcy wlthln their ' jurisdiction. 
Such power shall be exercised on due notice and pétition by any aggrieved 
party." 

Under this provision certain creditors of the bankrupt petitioned the 
court to review and revise an order of the district court of the United 
States for the Northern district of Hlinois, sitting in bankruptcy, made 
on the llth day of November, 1898. From the pétition and order it 
appears that on the Ist day of November, 1898, an involuntary péti- 
tion was flled in the court below against Eouse, Hazard & Co., a 
corporation existing under the laws of the state of Illinois, and that 
on the llth day of November, 1898, that corporation was adjudicated 
a bankrupt; that on the 5th day of November, 1898, a pétition was 
flled in the court below by a large number of workmen, laborers, and 
servants of Eouse, Hazard & Co., asking for the payment of their 
labor claims accruing to them prior to the filing of the pétition, and 
that such claims be awarded priority in payment out of the bank- 
rupt's estate. Eouse, Hazard & Co., on the 31st day of August, 1898, 
suspended business, its property on that date being seized by the sher- 
iff of Pèoria county, El., under exécutions issued upon judgments ren- 
dered against the corporation in the courts of the state of Elinois, and 
such property remained in the possession of the sherifE until it was 
sold by.him, and the proceeds, under order of the bankrupt court, turned 
over to the temporary receiver appointed under the bankruptcy pro- 
ceedings. The labor claims in question accrued within three months 
prior to August 31, 1898, the date upon which the corporation bankrupt 
suspended business by reason of the levy of the exécutions; none of the 
services for which payment was sought being rendered after that date. 
Spécifie objections were filed by certain gênerai creditors to the allow- 
ance of priority of payment of thèse claims, and upon the hearing 
in the bankruptcy court it was ordered that the claims for wages as 
shown by the receiver's report be approved as preferred claims, not 
exceeding by any one claimant the sum of $300, and that such claims 
should be paid out ,of the bankrupt's estate in préférence and priority 
to the gênerai creditors. It is this direction for the payment of labor 
claims in priority to the gênerai creditors that is asked to be reviewed 
hère as a question of law. 

The bankrupt law (chapter 7, § 64b) provides that: 

"The debts to hâve priority, except as herein provided, and to be paid in 
full out of the banlirupt's estate, and the ord€r of payment shall be (4) wages 
91 F.— 7 
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due to workmen, clerks or serrants whlch hâve been eamed withln three 
months before the date of the commencement of proceedings, not to exceed 
$300 to each clalmant. (5) Debts owlng to any person, who by the laws of 
the States, or of the United States, Is entitled to priority." 

The laws of the state of Illinois with respect to voluntary assign- 
ments provides (Rev. St. Hl. 1898, p. 172, c. 10, § 6): 

"That ail claims for the wages of any laborer or servant, which hâve been 
eamed wlthln the term of three months next precedlng the maklng of such 
assignment, and which bave been flled within said term of three months after 
such assignment, and to which no exception bas been made, or to which ex- 
ception has been made and the same havlng been adjudleated and settled by 
the court, shall, after the payment of the costs, commissions and expansés of 
assignment, be preferred, and flrst paid to the exclusion of ail other demands 
and claims." 

By chapter 38a, p. 629, Rev. St. lU. 1898, it is provided: 

"That hereafter, when the business of any person, corporation, Company or 
flrm shall be suspended by the action of creditors, or be put into the hands of 
a reeelver or trustée, then in ail such cases the debts owlng to laborers and 
servants which bave aecrued by reason of their labor or employment, shall 
be considered and treated as preferred claims, and such laborers or employés 
shall be preferred creditors, and shall be flrst paid In full, and If there shall 
not be sufflcient to pay them in full the same shall be paid from the proceeds 
of the sale of the property seized." 

It is preliminarily insisted by the labor claimants, the respondents 
hère, that this court cannot entertain jurisdiction of the matter, for 
the reason that no claim allowed amounted to the sum of |500 or 
over, and that the petitioners, the gênerai creditors, cannot accumu- 
late several claims which shall aggregate over $500, and thereby confer 
jurisdiction upon this court. The latter proposition is doubtless true, 
but we think that the contention that this court is without jurisdic- 
tion is made in misapprehension of the statute. The bankrupt act 
(section 24) invests the circuit courts of appeals with appeUate juris- 
diction of controversies arising in bankruptcy proceedings, and section 
25 provides that an appeal may be taken (3) from a judgment allowing 
or rejecting 3 debt or claim of f 500 or over. Such an appeal is to be 
taken within 10 days after the judgment appealed from. It is further 
provided by section 24, subd. b, that the courts of appeal shall hâve jur- 
isdiction in equity, "either interlocutory or final, to superintend and re- 
vise in matter of ' law the proceedings of the several inferior courts of 
bankruptcy within their jurisdiction. Such power shall be exercised on 
due notice and by the party aggrieved." It will be seen that the stat- 
ute contemplâtes two différent proceedings, and for two différent pur- 
poses. The one is a review of an adjudication touching the merits 
of a claim, which may rest upon a question of fact or a question of law. 
Such an adjudication can only be reviewed by appeal within 10 days 
from the adjudication, and will only lie where the claim adjudicated 
amounts to $500 or over. The appeUate court reviews the facts as 
well as the law. In the other case the appeUate court acts, not upon 
appeal, but by original pétition of a complaining party, and is given 
authority to review and to revise, in matter of law only, the proceed- 
ing of the bankrupt court that is complained of. If the controversy 
coming before us was with respect to the merits of the several claims 
of thèse labor claimants, we should be wholly without jurisdiction, for 
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thiire is neither an appeal nor does the amount allowed to any one 
claimant exceed the sum of |500. But there is no controversy liere 
with respect to the merits of the daims. The debts are conceded. 
The couusel for the labor claimants, the respondents hère, distinctly 
States in his brief, "And no objection is raised in this court as to the 
validity or justness of any of such claims." The only question, then, 
sought to be raised by this pétition is whether, conceding the justness 
of the claims, they are as a matter of law entitled to priority of pay- 
ment over the gênerai creditors of the bankrupt. That is a question 
which, we think, clearly falls within subdivision b of section 24, 
and can be determined by this court upon pétition. 

Corning, then, to the merits, it may be remarked by way of préface 
that the several provisions of the law of the state of Illinois with 
respect to the priority of payment to be allowed labor claims are not 
altogether consistent. In the case of voluntary assignments, the 
claim of the laborer which is preferred must hâve accrued within three 
months next preceding the making of the assignment. In the case 
of a suspension of business by action of creditors there is neither limit 
as to time nor as to amount. The reason of the distinction is not 
easy to understand. It is also to be observed that the bankrupt court 
whose order is hère under review proceeded upon the theory that 
section 64b, cl. 4, applied as to the amount, but did not apply as to 
time. Singularly enough, priority of payment of claims was allowed 
upon the theory that the provision of section 64b, cl. 5, governed, and 
that, notwithstanding the previous provision, wherever the laws of a 
state granted priority with respect to payment of labor claims, those 
laws must be recognized and foUowed. Yet hère the bankrupt court 
bas allowed priority with respect to thèse claims without regard to 
limitation of time, but has imposed the limitation of the bankrupt act 
with respect to amount when the law of the state under which priority 
was allowed contains no such limitation. 

The question hère is one of construction of the bankrupt law of the 
United States, and is this : whether the congress, having spoken by a 
particular provision (section 64b, cl. 4) with respect to the priority 
to be allowed labor claimants, and having subsequently in the same 
act (section 64b, cl. 5) spoken generally with respect to the récognition 
of the priorities allowed by the laws of the state or the United States, 
the latter gênerai provision overrides or enlarges the prior spécial pro- 
vision. The bankrupt act, by its terms, went into full force and effect 
upon its passage, July 1, 1898, and, notwithstanding the provision 
that no voluntary pétition should be filed within one month of the 
passage of the act, and that no pétition for involuntary bankruptcy 
should be flled within four months of the passage of the act, the bank- 
rupt law was operative from the date of its passage, and was eiïective 
from that date to supersede the insolvency laws of the several states. 
Manuf acturing Co. v. Hamilton (Mass.) 51 N. E. 529 ; Blake v. Francis- 
Valentine Co., 89 Fed. 691; In re Bruss-Eitter Co. (E. D. Wis.) 90 
Fed. 651. It is probably true that the congress could constitutionally 
in the bankrupt act recognize the varying Systems of the several states 
with respect to exemptions of property (Darling v. Berry, 4 McCrary, 
407, 13 Fed. 659) ; and it may be possible that like récognition of the 
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varyiùg Mws of the several states in regard to priority of payment of 
debts would not impair or destroy the uniformity of the System of bank- 
ruptcy authoriised by the constitution. We do not flnd occasion now 
to consider that subject. The question recurs, what was the real in- 
tention of the congress as expressed in clauses 4 and 5 of section 64b? 
In the flrst clause congress addresses itself to the subject of labor 
claims, and pàrticularly provides that ail wages that hâve been earned 
within thrée months before the date of the commencement of proceed- 
ings in bankruptcy, not to exceed $300 to each claimant, shall be 
awarded priority of payment. It recognized, it must be assumed, the 
various provisions of law in the several states with respect to this 
subject. It foûnd them not to be in harmony, and in some states — 
as, notably, minois — the laws upon that subject not to be consistent 
with each other. It found limitation as to time différent in the dif- 
férent states. It found that in some of the states priority of payment 
was unlimited as to amount, and in some limited to so small a sum 
as $50. With this divergence within its knowledge, the congress 
spoke to the subject specially and pàrticularly, and limited the amount 
to $300, and, as to time, to wages earned within three months be- 
fore the commencement of proceedings. Can, then, the gênerai 
provision of the law following immediately thereafter, allowing 
priority of payment for aU debts owing to any person who, by the 
laws of the states or the United States, is entitled to priority, be held 
to enlarge the prior provision so that the statute should be read that, 
in any event, the laborer should be entitled to priority of payment in 
respect of wages earned within three months prior to proceedings, and 
in amount not exceeding $300, and that wherever the laws of the state 
of the résidence of the bankrupt grant the laborer priority of payment 
without limit as to time or amountj or impose a limit in excess of that 
imposed by the bankrupt act, he shall be entitled to a further priority 
in payment according to the law of the particular state? We think 
not. It i^ not to be supposed — ^unless the language of the act clearly 
so speaks — that the congress intended that in the administration of 
the act there should be a marked contrariety in the priority of payment 
of labor claims dépendent upon locality. It is an elementary principle 
of construction that where there are ih one act or in several acts con- 
temporaneously passed spécifie provisions relating to a particular sub- 
ject, they will govern in respect to that subject as against gênerai 
provisions contained in the same act. See Suth. St. Const. § 158. Thus, 
in State v. Inhabitants of Trenton, 38 N. J. Law, 67, it is said: "When 
the intention of the lawgiver, which is to be sought after in the in- 
terprétation of a statute, is speciflcally declared in a prior section as 
to a particular matter, it must prévail over a subséquent clause in 
gênerai terms,- which might, by construction, conflict with it. The 
législature must be presumed to hâve intended what it expressly stated, 
rather than that which might be inferred from the use of gênerai 
. terms." And so, in Taylor v. Corporation of Oldham, 4 Ch. Div. 398, 
it is declared that gênerai provisions in an act of parliament do not 
override spécial provisions. So that, where an act contains spécial 
provisions as to particular property, they must be read as exceptions 
to the gênerai provision, whether contained in the same or any other 
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act. And so, also, it was held in Attorney General v. Lamplough, 
3 Exch. Div. 214, tliat where spécial words are followed by gênerai 
words in any statute any subject-matter which is aptly described by 
the spécial words cornes within the purview of the statute by force of 
tlie spécial words, and not of the gênerai words. Dwar. St. p. 
658, thus States the rule: 

"Where a gênerai Intention Is expressed, and the act also expresses a par- 
tlcular intention incompatible witli the gênerai intention, the particular inten- 
tion is to be considered in the nature of an exception; whlle, if a particular 
thing is given out cr limited in the preceding parts of the statute, this shall 
not be talsen away or aitered by any subséquent gênerai words of the same 
statute." 

In Feit y. Felt, 19 Wis. 193, Mr. Justice Paine states the rule thus: 

"But It is a well-settled rule of construction that spécifie provisions relatlng 
to a particular subject must govern, in respect to that subject, as against 
gênerai provisions in other parts of the law, which might otherwise be broad 
enough to include It." 

In State v. Goetze, 22 Wis. 363, 365, the same learned judge said: 
"There is no rule of construction more reasonable and none better settled 
than that spécial provisions of a statute in regard to a particular subject wlll 
prevail over gênerai provisions In the same or other statutes, so far as there 
is a confllct." 

See, also, Hoey v. Gilroy, 129 N. Y. 138, 29 N. E. 85; Stockett v. 
Bird's Adm'r, 18 Md. 484. 

Our conclusion is that congress having spoken specifically to the 
subject of priority of payment of labor claims, what it bas said upon 
that subject expresses the particular intent of the lawmaking power, 
and that provision is not to be tolled or enlarged by any gênerai prior 
or subséquent provision in that act. That which is given in particu- 
lar is not affected by gênerai words. So that the statute providing 
for the priority of payment of debts referred to in clause 5 must be 
construed to mean other debts and différent debts than those specifled 
in clause 4. We are not umnindful of the particular hardship which 
our conclusion, it is said, will work out hère. It arises from the fact 
that under the law proceedings in bankruptcy, except by voluntary act 
of the bankrupt, could not be commenced in time to f ully protect thèse 
labor claimants. We regret that this is so. It is a misfortune aris- 
ing from the provisions of the act, but to remedy this particular 
wrong we cannot override a recognized canon of construction of stat- 
ute law. 

The prayer- of this pétition must be allowed, and the order of the 
district court of the United States for the Northern district of Illi- 
nois, sitting in bankruptcy, bearing date November 11, 1898, so f ar 
as it allows priority of payment to labor claims which accrued prior to 
the Ist day of August, 1898, must be set aside, and held for naught. 
The clerk wiU certify this ruling to the district court of the United 
States for the Northern district of Illinois. 

It is proper to add that Judge SHOWALTER sat at the hearing of 
this cause, but died before its décision. 
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BEAY et al. v. COBB. 

(District Court, E. D. North Oarolina. December 30, 1898.) 

1. Bakkiiuptoy — Repbrbbs— Disqualification by Intbrest. 

Under Bankruptcy Act 1898, § 39, providing that "référées shall not act 
In cases in whtch they are dlrectly or indirectly interested," a référée Is 
not disquallfled by Interest from acting in a particular case because he 
owes a debt to tbe bankrupt. The interest whicli will disqualify Is an 
interest either In the proceedlngs in banlcruptcy or in tbe estate of the 
bankrupt. But the judge, on being apprised of the fact that the référée 
is a debtor of the bankrupt, may, in hls discrétion, revoke the order of 
référence, and send the case to another référée. 

5. Same— Appointmbnt of Spécial Référée. 

Under Bankruptcy Act 1898, § 43, when the référée to whom a case in 
bankruptcy would regularly be referred is absent or disqualifled, the judge 
may appoint a spécial référée, and refer the case to him. This may be 
done before the answer of the alleged bankrupt Is filed, and does not re- 
qulre the consent or approval of the respondent or his attorney. 

8. Bame— Ordbr of Référence— Depcty Clerk. 

A deputy clerk of a court of bankruptcy has no authority to refer a péti- 
tion in bankruptcy to the référée. An order of référence may be made 
by the clerk, but only in case the judge is absent from the district, or 
from the division of the district, where the pétition is flled. 
4. Same. 

An order of référence, made by the Judge and attested by the deputy 
clerk, is valld. 

6. Bame— AcTS of BANKRUPTCY—AssiaNMENT for Creditors. 

Under Bankruptcy Act 1898, § 3, declaring that It shall be an act of 
bankruptcy If a person shall hâve "made a gênerai assignment for the 
beneflt of his creditors," the making of such an assignment is an act of 
bankruptcy per se, wlthout référence to the debtor's solvency or insolvency 
at the time. 

6. BamK— CONTROVERTING ALLEGATION OF INSOLVBNCY. 

Under Bankruptcy Act 1898, § 3, subsec. d, providing that when a person 
against whom an involuntary pétition in bankruptcy is flled takes issue with 
and dénies the allégation of his Insolvency, It shall be his duty to appear in 
court on the hearing with his books, papers, and accounts, and submit to 
an examination, and that hls failure to do so shall impose upon him the 
burden. of proving his solvency, a simple déniai of the fact of insolvency 
in the answer by an alleged bankrupt (who had previously assigned ail 
his property for the beneflt of creditors), unaecompanled by any aflîdavits, 
schedules, or other évidence, does not raise such an issue of solvency as 
is contemplated by the act, nor sustain the burden of proof. 

7. Same— Dbmand fok Jury Trial— Waivbr. 

In a case of involuntary bankruptcy, a demand for a trial by jury, as to 
the commission of the acts of bankruptcy alleged and the fact of insol- 
vency, must be made by the debtor at or before the expiration of the time 
allowed for an answer,— 10 days after the return day of the subpœna,— 
unless the time is extended by the court; if not demanded until 7 days 
later, trial by jury will be deemed to hâve been waived. 

8. Same— Disqualification of Clbrk — Transfer of Cause. 

Eelationship between the bankrupt and the deputy clerk of the district 
court in whose office the pétition was flled will be cause for trausferring 
the case to another seat of the court In the same district and division, and 
ordering the record to be flled and docketed in the office of the clerk of 
the court at the latter place. 

In Bankruptcy. 

E. F. Aydlett, for plaintiffs. 

T. G. Skinner and G. W. Ward, for défendant 
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PURNELL, District Judge. On tlie SOtli day of November, 1898, 
a pétition to liave George W. Cobb, individually and as surviving 
partner of Guirkin & Co., declared a bankrupt, was exliibiled to tbe 
district judge, and, it appearing to the satisfaction of the said judge 
there was necessity therefor, a spécial messenger was appointed under 
equity rule 15, to exécute the process in said proceeding. The sub- 
pœna issued December Ist, and was made returnable on the same day. 
It was executed on December 1, in due form. It further appearing 
that the référée for that division of the district was interested and 
disqualifled (cliapter 5, § 39b), John W. Albertson was appointed spé- 
cial référée, and upon his qualification as ordered the matter was re- 
ferred to him as spécial référée (section 43). The pétition alleged as 
acts of bankruptcy that défendant had made an assignment with préf- 
érences amounting to |29,000 on the 19th day of October, 1898; that 
défendant is indebted to petitioners in the amounts set out, aggregat- 
ing over $9,000, for which they hâve no security, and défendant has 
failed to pay such indebtedness; that the assignment hinders, delays, 
and defeats petitioners; that there are other creditors not secured, 
and the indebtedness of défendant amounts to over $50,000, which he 
is unable to pay; that ail the estate of the défendant, Cobb, has been 
turned over to the trustée under the assignment. 

On the 17th day of December défendant flled an answer admitting 
a majority of the debts set out in the pétition and denying others. 
He admitted the assignment, but denied fraud, denied the allégation 
of insolvency, and alleged that he was suivent. He denied that the 
assignment was made with intent to hinder and delay creditors, denied 
that there were other creditors, and denied that he was unable to pay 
his debts. He admitted that his property had been turned over to 
the trustée under the assignment, and alleged that it was worth over 
160,000. On the same day, at 9 a. m., a pétition was flled by the 
défendant for a trial by Jury of the issue of insolvency and the acts of 
bankruptcy alleged. Chapter 4, § 19. 

There was a hearing December 19th before the spécial référée, and 
argument by counsel. At an adjourned meeting the référée r^ndered 
his décision against défendant, but refused to sign an order adjudging 
him a bankrupt, when affidavits were flled, verifled December 22, 1898, 
showing the référée is a debtor of défendant in thèse proceedings, and 
a pétition flled asking for a review thereof by the judge. 

The exceptions in the pétition for review, are: (1) That the spécial 
référée is disqualifled under chapter 5, § 39, subsec. b. (2) Because 
the référée was appointed before the answer and pétition for a jury 
were flled, and without the knowledge, consent, or approval of re- 
spondent or his attomeys. (3) Because the cause was not referred 
by the deputy clerk of the court at Elizabeth City. (4) The clerk has 
no power or authority to refer this cause. (5) That, answer having 
been flled denying insolvency, référée had no power to flnd as a fact 
or decree as a matter of law that the assignment referred to was an 
act of bankruptcy. 

It is now, December 27, 1898, made known to the court for the 
first tirae, that the spécial référée appointed herein was and is a debtor 
of the respondent, and it is, to say the least, bad faith for the respond- 
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eut to h&ie .kept this knowledge secret until after argument, and 
the rendition of an adverse décision by the spécial référée. It taints 
with suspicion subséquent proceedings for litigants or their counsel 
to treat the esurt, or one of its officers, with such Punie faith in the 
initial stages of litigation. The fact, though, now having been brought 
to the attention of the court, must be considered. The référée was 
appointed byithe judge, the référée of the division being interested, 
and the deputy clerk at Elizabeth City being a near relative of the 
respondent. Section 43. "Eeferees shall not act in cases in vi'hich 
they are directly or indirectly interested." Section 39, subsec. b (1). 
The meaning of this subsection dépends much upon définition and 
construction. Interested in what? The estate or the bankrupt pro- 
eeeding? He cannot be interested in the estate, for he is a debtor, and 
not a créditer. If he were a creditor, he would be interested; .but he 
is a debtor, and there is no déniai of the debt. He can hâve no in- 
terest in either the estate or the proceedings. The proceedings do not 
change his status. If respondent is adjudged a bankrupt, the debt 
must be paid; and, if the proceedings are dismissed, still he must pay. 
In no event is the remedy on the debt changea, or the debtor's liability 
incréased, decreased, or afifected. Nothing he can do or leave undone 
will afifect his liability or reduce his indebtedness. If this were a dis- 
qualification, every time a man to whom a référée owed any debt, no 
matter how trifling, flled a pétition or was proceeded against in 
bankruptcy, the référée would be disqualifled, anâ the bankruptcy court 
would be constantly appointing spécial référées, to be removed as soon 
as the bankrupt, usmg every device to hinder, delay, and defeat cred- 
itors, should find after many days the référée owed him a small debt. 
The flrst ground of exception is, therefore, overruled, and it is held 
that the fact the spécial référée owes respondent a debt is not such 
an interest as is contemplated in section 39 as a disqualification to act 
as référée. To be disqualifled, a référée must be directly or indirectly 
interested in the proceedings in bankruptcy or the estate of the bank- 
tupt. lù thè case at bar the spécial référée is not interested, directly 
or indiçectly, in either. He may not be unbiased or absolutely im- 
partial; he may feel under obligations, or he may illustrate that a 
loan oft.loses both itself and friend. 

2. There is no force in the objection "that the référée was appointed 
bef ore the answer and a pétition for trial by jury were flled, and with- 
out the knowledge and consent or approval of respondent or his 
attomeys." Eeferees are appointed under section 34, by the judge, 
and as many as he may deem necessary (section 37); generally bef ore 
any proceedings are instituted, without consultation with prospective 
litigants or bankrupts, their attorneys, or the approval of either. But 
a few words would be required to reduce this objection ad absurdum. 
The regular référée of the division of the district being absent or dis- 
qualifled (as heretof ore adjudged), the judge may act or appoint an- 
other référée, as was done in the case at bar. Section 43. And 
there is nothing in the act which requires the judge to wait until an 
answer is flled, a jury trial demanded, or the consent of the party 
proceeded against, or his counsel, obtained. 
! 3. The fourth objection answers the third objection, and is sustained. 
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The deputy derk at Elizabetb City being a brother-in-law of défend- 
ant, Cobb, and there being but one clerk in the district, at Raleigh, the 
judge referred the matter. The case at bar is an exception to the 
provision for référence by the clerli, the judge being in the district; 
and, even if this were within the purview of the power conferred on 
the clerk, he neglected to perform the duty. But, the cause having 
been referred by the judge, the clerk, and certainly the deputy at Eliz- 
abeth City, had no power in the premises. He has no judicial pow- 
ers in bankruptcy, but is a ministerial ofificer, subject to the orders 
of the district judge, and a deputy clerk is not mentioned in the act. 
The deputy's authority and power are coniined to those conferred by 
statute (Eev. St. § 558). An order signed by the judge and attested 
by the deputy clerk with the seal of the court ia valid, but alone a 
deputy clerk cannot make an order of référence in bankruptcy. Wheth- 
er he can do so in the name of the clerk, qusere? The whole matter 
is now before the judge, and will be considered, decided, and disposed 
of on the record sent up, the pleadings and afQdavits, which is the 
whole record, both as on pétition for review and as acting référée 
under section 43. 

The only remaining question is embodied in the fifth exception in 
thèse words: "That, answer having been flled denying insolvency, réf- 
érée had no power to flnd as a fact, or decree as a matter of law, that 
the assignment referred to was an act of bankruptcy." The excep- 
tion is on the ground of power in the référée. The ground of power 
will be disregarded, and the cause considered on the record as upon an 
original hearing as aforesaid. Défendant — ^for there is in fact but one 
— G. W. Cobb, in a dual capacity, admits the assignment of ail his 
property in both capacities as set ont in the pétition, buL dénies insol- 
vency, basing such déniai on a différence of valuation of the property 
assigned. Was this an act of bankruptcy? The debts denied are 
insignificant. It is admitted there are other creditors not secured 
in the assignment, approximating |9,000, but the amount is imma- 
terial. Chapter 3, § 3, subsec. 4, deflning acts of bankruptcy is, "made 
a gênerai assignment for the beneflt of creditors." Défendant, there- 
fore, committed an act of bankruptcy in the plain language of the 
?tatute. It is so held and adjudged. Other acts of bankruptcy de- 
flned in the section (chapter 3, § 3, subsec. 1) are based upon or con- 
nected with the condition of insolvency ; but where there is a gênerai 
assignment there is no limitation. It is per se an act of bankruptcy. 
Insolvency is denied. Chapter 1, § 1, subsec. 15, provides: "A per- 
son shall be deemed insolvent within the provisions of this act when^ 
ever the aggregate of his property, exclusive of any property which 
he may hâve eonveyed, transferred, concealed or removed or permitted 
to be concealed or removed, with intent to defraud, hinder or delay 
his creditors, shall not at a fair valuation be sufflcient in amount to 
pay his debts." Défendant has assigned ail his property, and provided 
for the payment of other s in préférence to debts due petitioners. This 
is such intent to hinder or delay, if not, in law, to defraud, peti- 
tioners as is contemplated. But subsection d of section ? provides 
that, a person denying the allégation of insolvency, it shall be his duty 
to appear with his books, and submit to an examination, and, upon 
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failure to m appear, the burden of proving solvency is upon him. This 
has not been done, but, after assigning ail his property, insolvency 
is simply denied, and the déniai, as appears in the answer, is based 
solely on an opinion a,s to the Yalue of his estate, unascertained by 
schedules or other proper basis. The f act of the assignaient is some 
évidence the property is not sufflcient to pay ail defendant's debts, 
but is made for the purpose and with the intent to prefer certain cred- 
itors, and to hinder and delay other s. Such a déniai does not raise 
a bona flde issue of solvency, as is contemplated in the act, or di- 
rected to be tried by a jury. Having failed to comply with the re- 
quirements of the section quoted above, the burden is upon défendant 
to prove solvency;. and no évidence is offered to this end, not even a 
schedule or affldavit. Solvency is a complète défense (section 3, subsec. 
c), and a trial by jury provided for (section 19), except as otherwise 
provided "upon flling a written application therefor at or before the 
time within which an answer may be flled" (section 19). In bank- 
ruptcy proceedings time is frequently essential, and prompt action of 
great importance. The time prescribed in the statute is mandatory, 
and must be strictly observed, for the act provides: "If such applica- 
tion is not filed within such time a trial by jury shall be deemed to 
hâve been waived." Within what time an answer might be flled in 
the cause is of vital importance. The subpœna was made returnable 
and was served on December Ist. That was the return day. Section 
18, subsec. b, limits the time within which the bankrupt or any créd- 
iter may appear and plead to the pétition to 10 days after the return 
day. The time has not been extended, or asked to be extended by 
the court, hence the answer and written application for a trial by 
jury filed December 17th — 17 days after the return day — were 
not made within the time allowed, the trial by jury was waived, and 
the adjudication should hâve been made pro confesso. It is therefore 
considered, ordered, and adjudged that G. W. Gobb, individually and as 
surviving partner of Guirkin & Go., has committed acts of bankruptcy 
as set out in the pétition, and is hereby adjudged a bankrupt, within 
the meaning of the act of congress approved July 1, 1898, entitled "An 
act to establish a uniform System of bankruptcy throughout the United 
States"; that in view of the relationship of the deputy clerk at Eliza- 
beth City and défendant, this cause be, and the same is hereby, trans- 
ferred and removed from the district court of the United States for 
the Eastern district of North Carolina at Elizabeth City to the district 
court of the United States in and for the same district at New Berne, 
in said district; that the records, pleadings, and papers flled in the 
cause be flled and docketed in the said district court at New Berne, 
N. C, and be proceeded in according to law as though the original 
pétition had been flled in, and the subpœna issued from, said district 
court at New Berne; that, to secure the unbiased and impartial admin- 
istration contemplated by the statute, the former order of référence 
herein is revoked, and this proceeding is referred under the statute to 
L. J. Moore, référée for the Third division of the Eastern district of 
North Carolina, with instructions to proceed herein according to law. 
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In re FOLB. 

(District Court, E. D. North Carollna. December 28, 1898.) 

Bankruptct— Provablr Debts— Peefekencb. 

Where, under a gênerai asslgnment made by a debtor more than a year 
before the commencement of proceedlngs In bankruptcy, a créditer, thereln 
preferred, bas received a partial payment of bis claim, he Is not required, 
before being admitted to prove bis debt in the bankruptcy proceedings and 
vote In the élection of a trustée, to refund to the estate of the bankrupt 
the amount so received. The claim Is provable for the balance remainlng 
unpaid. 

In Bankruptcy. 

The referee in bankruptcy to whom the case was referred certifled 
to the court the foUowing record of the questions arising before, him, 
and his flndings thereon: 

To Hon. Thos. R. Purnell, Judge: Thls Is to certlfy to your honor that at 
the first meeting of ereditors of the said bankrupt, held, after lawful notice, 
at the office of J. G. Shavsr, Bsq., In P'ayetteville, N. C, among other things 
the following proceedlngs were had: H. McD. Eoblnson, Esq., and Hon. R. 
P. Buxton, respeetively, for ereditors represented by them, made objection to 
the proof and filing of certain notes executed by the bankrupt prlor to the 
passage of the bankrupt act on July 1, 1898, to Ransom Burns and to J. A. 
Burns, on the dates and for the amounts fuUy set ont In copies of said notes 
herewith sent as part of thls report, with the indorsement thereon, and also 
objected to flllng and approval of the aeeounts of McMlUan Bros, and Thomas 
A. Thornton, as shown by exhibits herewith filed, unless twenty per centum 
of ail said clalms pald to said ereditors under conditions hereinaf ter set out— 
improperly paid, as contended by objectors— be refunded to the estate of said 
bankrupt, and for the further objection that said clalms are not properly 
proved before the referee, and are by him improperly allowed. No aifidavlts 
or other proof were offered by the objectors, but the following facts are ad- 
mitted: That on the day of , 1897, and before the passage of the 

bankruptcy act by congress, July 1, 1898, the bankrupt, Mike Folb, executed a 

deed of asslgnment to one Taylor, as assignée, wherein the above- 

named ereditors were preferred; and that In the month of October, 1897, 
twenty per centum of their elaims was pald to each of said ereditors by said 
Taylor, assignée, and crédit given for same. That said objectors further 
claimed that the proof of said elaims was Insufficient, and the same should 
not be counted, either in number of ereditors or amount of elaims, in ascer- 
taining the resuit of the vote for trustée of said estate. That ail of said ob- 
jections were overruled, said elaims allowed to be flled, and on the vote for 
trustée counted. To ail of which said objectors excepted, and exceptions 
noted. That copies of notes and proof of said elaims are herewith flled as 
part of report. That, upon taking the vote of ail ereditors présent In person 
or by attorney, ail of said ereditors voted for E. P. Powers for trustée, and 
their respective elaims counted for him, less twenty per centum paid by the 
assignée, Taylor, as aforesaid. That said objectors ail voted for S. H. McRae, 
Esq., as trustée. And that E. P. Powers was declared by the court selected 
trustée of said estate. That, if said (as allegedi improperly admitted eredit- 
ors and votes are excluded, said E. P. Powers Is not elected trustée, but that 
said S. H. McRae, Esq., is elected trustée, and should be so declared. Àll of 
which, together with exhibits, Is respectfully submitted to your honor for re- 
view. 

Thls December 26, 1898. T. P. Devereux, Referee. 
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PXJKNELL, District Judge. Tlie foregoing report of the référée 
is in ail respects ajBBrmed. The claim of a créditer, though secured 
under a deed of assignment made prior to the passage of the act of 
July 1, 1898 (the banknipt law), and paid in part by the trustée under 
such indenture, stands on the same footing with a claim upon which 
there has been a payment. The claim should be admitted in a meet- 
ing of creditors of a bankrupt; the amount to be reckoned, less the 
crédit; ' The assignment is not àt importance in tins proceeding — 
First, because this is a volûntary proceeding; and, second, it was 
made and executed more than a year prior to the date of thé pétition 
in bankruptcy. There is no provision in the act of July 1, 1898, which 
would require the créditer to refund the crédit on his daim to thé 
estate before he can prove his claim, and participate in a meeting of 
the creditors of the bankrupt. No brief or authority for the position 
of the objectors is filed or sent up. The claims do not fall under any 
ôî thosè excluded froûi participation in creditors' meetings by section 
56, for it is not claimed they are secured; nor under section 57, or any 
subdivision thereof, as the assignment was adjudged nul! by a state 
court af ter the payment of the 20 per cent. O^e préférence given was 
toô remote to hâve been in contemplation of the bankrupt act of July 
1,1898, If based on the idea thàt the acceptance of the 20 per cent, 
f^bnitiie trustée un'der the assignment was a composition, — an ac- 
ceptance of a part for the whole debt, — ^the position is untenable. 
îTie amount paid is simply entered on the notes (the forms of most of 
thé çlaims) and accounts as a crédit; and, under the most libéral déci- 
dions, to constitute a part payment a compromise and settlement in 
fuli, it must be so understood and accepted. It is, therefore, adjudged 
that E. P. Powers was elected trustée according to the provisions of 
thé act of congress approved July 1, 1898, entitled an "Act to estab- 
lish a un^form System of bankruptcy throughout the United States." 



UNITED STATES V. ROSS et al. 
(Circuit Court of Appeals, Second Circuit. December 7, 1898.) 

No. 28. 

GnSTOMS DUTIES— COVBniNGB— GliASS BODA BOTTLES. 

Glass socla bottles bolding less tlian one pint, and which constitute the 
Usual and necessary coverlngs of the soda water imported tbereln, are not 
dùtiable under thé tarife law of 1S94. In paragrapli 88 of that act, flxing 
the duties oh glass bottles, the clause, "whether fllled or unfllled and 
whether their contents are dutlable or free," applies only to the articles 
previously'' ènùmerated in the subdivision in which such clause is found, 
namely, bottles holding more than one pint, and demijohns and carboys. 

' Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit 
court, Southern district of New York (84 Fed. 153), reversing a dé- 
cision of the board of gênerai appraisers, which afflrmed a décision 
of thé collector of the port of New York, touching classification for 
duty of certain elliptical glass bottles known as "egg sodas." 
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James T. Van Renssélaer, Asst. TJ. S. Atty. 

Edward Hartley, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CTJEIAM. The articles in question are the familiar small 
glass bottles in which soda water is put up, and are the usual and 
necessary coverings of the soda. This court held in U. S. v. Leggett, 
13 0. C. A. 448, 66 Fed. 300, that the usual and necessary coverings 
of goods subject to spécifie duties are not dutiable unless such cover- 
ings are directly provided for in the tariff acts, and the same rule 
would apply to like coverings of articles on the free list. The govern- 
ment contends that thèse bottles are dutiable nnder paragraph 88 of 
the act of 1894, which reads as foUows: 

"88. Greeo and colored, molded, or pressed, and flint and lime glass bottles 
holding more than one pint, aiid demijohns and earboys, covered or uncov- 
ered, whether flUed or unfiUed and whether their contents be dutiable or tree, 
and other molded or pressed green and colored and flint or lime bottle glass- 
ware, not specially provided for In tbis act, three-fourths of one cent per 
pound-, and vials, holding not more than one pint and not less than one- 
quarter of a pint, one and one-eighth cents per pound; If holding less than 
one-fourth of a pint, forty cents per gross; ail other plain green and colored, 
molded or pressed, and flint Urne and glassware, forty per centum ad valo- 
rem." 

We concur with the circuit court in the conclusion that the clause, 
"whether fllled or unflUed and whether their contents be dutiable or 
free," applies only to the articles enumerated in the flrst subdivision 
of the paragraph, namely, bottles (as described) holding more than one 
pint, and demijohns and earboys. It is no doubt true that under 
this construction quart bottles, when fllled, would be dutiable, and 
pint bottles free, and it is not appareût why any such distinction 
should be made between them; but that is no reason why the courts 
should undertake to remedy the supposed difficulty by judicial légis- 
lation. A careful and exhaustive discussion of this branch of the 
case will be found in the op'inion of the circuit court of appeals in the 
Seventh circuit in Grâce v. Collector of Customs, 24 C. C. A. 606, 79 
Fed. 315, where, construing this samé section, the court says "it 
is divided into three distinct and separate subdivisions, each of which, 
in the language used, is plain, clear, and deflnite, and entirely free 
from ambiguity, doubt, or uncertainty." We concur in the conclusion 
arrived at that "where the language of the statute to be construed 
is clear, plain, and explicit, it should not be controlled by the rule in 
pari materia." The court in the Grâce Case held the pint bottles du- 
tiable as "vials holding not more than a pint and not less than one- 
quarter of a pint," but the importation in that case consisted of empty 
bottles. 

Counsel for the appellant also relies upon the opinion of this court 
in U. S. V. Dickson, 19 C. C. A. 428, 73 Fed. 196. In that case we had 
occasion to construe the administrative act of June 10, 1890, in the 
light of the tariff act of 1883, which was in force when the act of 1890 
was passed, and we held that at that time bottles — ^filled bottles — were 
speciflcally dutiable except when specially exempted. This statement 
was correct, as appears from a référence to the act of 1883 ; 



ilO 91 FEDERAL REPORTER. 

"Par. 133. Green and colored glass bottles, vlals, demljohns, and carboys, 
pickle or préserve jars, and other plain, moulded, or pressed green and colored 
bottle-glass, not eut, engraved, or palnted, and not speclally enumerated or 
provided for in this act, one cent per pound; If filled, and not other wise in 
thls act provided for, said articles shall pay thirty per centum ad valorem in 
addition to the duty on the contents. 

"Par. 134. Flint and lime glass bottles and vials, and other plaln, moulded, 
or pressed flint or lime glassvç-are, not speclally enumerated or provided for 
in this act, forty per centum ad valorem; if fllled, and not otherwise in this 
act provided for, sald articles shall pay, exclusive of contents, forty per 
centum ad valorem in addition to the duty on the contents." 

"Par. 186. AU glass bottles and decanters, and other lilie vessels of glass, 
shall, if fllled, pay the same rates of duty, in addition to any duty chargeable 
on the contents, as if not fllled, except as in this act otherwise speclally pro- 
vided for." 

Comparison of thèse paragraphs with paragraph 88 of the act of 1894 
will show quite clearly how the provisions as to fllled bottles hâve been 
modifled. The décision of the circuit court is afflirmed. 



KOECHL V. UNITED STATES. 
(Circuit Court of Appeala, Second Circuit December 7, 1898.) 

No. 3. 

1. CrrsTOMS Dutibs— Classification— Mbdical Préparations. 

An Importation of antipyrine whlch falls within the terms of both para- 
graph 19 of the tariff law of 1890 as a product of coal-tar, not a color or 
dye, and of paragraph 74 as a médicinal préparation of which aleohol Is 
a component part, or In the préparation of which aleohol is used, is 
dutiable under paragraph 74, as being more specific.i 

3. Samb— Construction of Statutb. 

Paragraph 74 of the tarife law of 1890, which covers "ail médicinal 
préparations • * • of which aleohol is a component part or in the 
préparation of which aleohol Is used, not speclally provided for," in- 
cludes ail such préparations in the manufacture of which aleohol is used 
In any way, though It may be broken up to form other ingrédients. 

3. Same — Protests on Alternative Groukds— Estoppbl. 

An importer may protest against a classification on alternative grounds, 
where the proper classification is doubtful, and the fact that his protest 
is sustained on one of the grounds does not estop him from appealing on 
the ground that the other states the correct classification. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This is an appeal by the importer from a décision of the circuit 
court sustaining a décision of the board of gênerai appraisers which 
sustained the action of the collector in classifying for duty certain 
imported merchandise. 

Edward Hartley, for appellant. 

J. T. Van Rensselaer, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

1 For Interprétation of commercial and trade terms in tariff laws, see note 
to Dennison Mfg. Co. v. U. S., 18 G. 0. A. 545. 
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PEB CTJKIAM. The question on tliis appeal is whether certain 
importations of antipyrine should hâve been classifled for duty under 
paragraph 19 of the tariff act of October 1, 1890, or under paragraph 
74 of that act. Paragraph 19 reads as foUows: "Ail préparations of 
coal tar, not colors or dyes, not especially provided for in this act, 
twenty par cent, ad valorem." Paragraph 74 reads as follows: "AU 
médicinal préparations, including médicinal proprietary préparations, 
of which alcohol is a component part, or in the préparation of which 
alcohol is used, not especially provided for in this act, fifty cents per 
pound." The case is one for the application of the familiar rule of 
tariiï law that where a dutiable article falls within the terms of two 
enumerations, one of which is the more gênerai and the other the more 
speciûc, the spécifie, and not the gênerai, controls, and prescribes the 
duty. If one of the foregoing paragraphs had enumerated "ail prép- 
arations of coal tar," and the other "ail médicinal préparations," the 
question would be one of more dilBculty than it now seems to be. But 
paragraph 19 enumerates an entire class of articles with the two excep- 
tions of colors and dyes; while paragraph 74 enumerates a single 
variety of a class, — ^those médicinal préparations only in the prépara- 
tion of which alcohol is used. The enumeration by class being gên- 
erai, and that by spedes being more definite, and the importations in 
question being exactly describal by paragraph 74, that paragraph fixes 
the duty. 

Our attention has been called to the case of U. S. v. Battle & Co. 
Chemists Corp., 4 C. G. A. 249, 54 Fed. 141, where paragraph 74 was 
somewhat considered by the court. In that case it was doubtful- 
whether the importation was a médicinal préparation; and, if it was 
a médicinal préparation, it was prepared with or without the use of 
alcohol, according to the process preferred by the manufacturer. As 
it was also a "chemical compound," within the enumeration of para- 
graph 76 of the act, the court concluded it to be dutiable under that 
provision. So far as the opinion intimâtes that paragraph 74 does not 
apply to médicinal préparations in which alcohol is not used as an 
ingrédient without being broken up, we are unable to concur. Alco- 
hol so used might not be a component part of the préparation; but 
paragraph 74 includes, not only médicinal préparations of which alco- 
hol is a component part, but also those in the préparation of which 
it is used, and, as it seems to us, ex industria covers ail médicinal 
préparations in the manufacture of which alcohol is used in any way. 

In the présent case the importers protested against the classification 
for duty adopted by the coUector upon the ground that the article was 
dutiable under paragraph 74 of the act, or alternatively under para- 
graph 19. It is insisted for the government that, the importer hav- 
ing prevailed upon the ground that it should hâve been classifiçd under 
paragraph 19, he cannot now be heard to insist upon the other ground 
of protest. There is no merit in this contention. Protests upon 
alternative grounds are proper, and in many cases the question as to 
which one of several tariff provisions should control in the classifica- 
tion of an importation is so doubtful that the importer is fully justi- 
fied in leaving it to the courts. It would impose upon the importer a 
great hardship to compel him to décide this question himself, when he 
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is entitled to the benefit of o&e of severaJ enumerations, but the par- 
ticular one is to be ascertained by judicial construction. Thèse con- 
clusions lead to a reversai of tàe décision of the circuit court and of the 
board of gênerai appraisers. 



DINGELSTBDT et al. v. UNITED STATES. UNITED STATES V. DINGEL- 
STEDT et al. S AME v. KEISINGER. 

(Circuit Court of Appeala, Second Circuit. December 7, 1898.) 

Nos. 19, 36, 37, 

1. C0ST0»fi3 DUTIES — CONSTHnCXIGH Oï StATDTK — LlMITATIOIT OF GENERAL 

Terms. 

The phrase, "ail articles composed • • • of minerai substances," as 
used In paragraph 86 of the tarife act of 1894, whlch Is a part of Schedule 
B, rélating to "Earths, Earthenware, and Glassware," and fixes the duty 
on articles not speclally provlded for, must be eonstrued, by reason of 
the poUocatlon of the paragraph in a restricted sensé, as applying only to 
articles composed of minerai substances similar to those enumerated in 
that sçhedule.i 

2, Bame— Classification— Aro-Ltght Cabbons. 

Carbon points for arc llghts, composed chiefly of lampblack, natural 
graphite, and carbon products resulting froni the distillation of coal, coke, 
or petroleum and coal tar, in varylng proportions, the lampblack being 
produced by the combustion of elther minéral or vegetable substances, are 
dutiable, under section 3 of the tarife law of 1894, as manufactured arti- 
cles not provlded for, and not under paragraph 86, as articles composed 
of minerai substances not speclally provlded for, nor eau they be classifled 
under paragraph 443, In the free list, as préparations of coal tar. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Thèse causes come hère upon cross appeals in the first of them, 
and uppn the importer'» appeal in the last of them, from décisions 
of tlie circuit court, Southern district of New York (the causes were 
argued togètlier), reveriàing décisions of the board of gênerai apprais- 
ers (87 Fèd. 190), which affirmed décisions of the coÙector of the 
port of Ney? York touching the classiflcation for duty of certain im- 
ported arç-light carbous. , 

The rélétànt provisions 6Î the tariff act of 1894 are: 

"40. [Palnts, colors, and varnlshes.} Black, made from bone, Ivory, or veg- 
etable, under whatever name known, including bone black and lampblack, 
dry or gtoundln oil or water, twenty per centum ad valorem." 

"86. AU ertiéles composed Of earthen or minerai substances, Including lava 
tips for burners, not speclally provlded for in this act, if deeorated In any 
manner, forty per centuuiaâ valorem; If not deeorated, thirty per centum ad 
valorem." , , . 

"443. Coal tar, crude, and ail préparations except médicinal coal-tar prép- 
arations 'ànd products of coal tar, not colors or dyes, not specially provided 
for in this act [free]." 

"Sec. 3. That there shall be levled, coUected and paid on the Importation of 
aU ra.w or unmanufactured articles, not enumerated or provided for in this 

1 For Interprétation of commercial and trade terms in tarife laws, see note 
to Dennison Mfg. Co. V. U.S., 18 C. C. A. 545. 
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act, a duty of ten per centum ad valorem; and on àll articles manufactured, 
In whole or In part, not provlded for In thls act, a duty of twenty per centum 
ad valorem. 

"Sec. 4. • • • On articles not enumerated manufactured of two or more 
materlals, the duty shall be assessed at the hlghest rate at whlch the same 
would be chargeable if composed wholly of the component material thereof 
of chief value. * » •" 

The collecter and the board held the articles to be enumerated and 
dutiable under paragraph 86. The circuit court held them to be 
unenumerated in the schedules, and dutiable under section 3. 

D. Frank Lloyd, for the United States. 
W. W. Smith, for Reisinger. 
Everit Brown, for Dingelstedt. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. The board found that: 

"The varlous materlals used In the manufacture of carbon points are prln- 
clpally lampblack, pâturai graphite, or plumbago, gas-retort graphite, whlch 
Is the free carbon taken up and deposited agalnst the top of the retort In the 
distillation of coal, some quallties of retort coke, the carbon residuum from 
the distillation of petroleum, and coal tar. Lampblack at the présent time 
is chiefly produced by the combustion of dead oil, a fractlonate of tar dlstilled 
from bltumlnous coal, and by the combustion of natural gas. It is also so 
produced to some extent from animal and vegetable substances." 

They further found that: 

"An examlnation of a carbon point wlll show that, In the absence of detalled 
évidence from the manufacturer as to the exact weights, character, propor- 
tions, and values of the materlals used and their sources, thls information 
cannot be satlsfactorily obtained by Chemical analysis." 

Uncontradicted évidence as to Eeisinger's carbons showed that the 
lampblack used in their manufacture was derived from vegetable fats; 
and it is contended, with much force, that, even if paragraph 86 be 
construed so broadly as to cover the other carbons, it can in no event 
be made to cover Reisinger's, and thus we would hâve carbons, which 
in their completed state are substantially identical, subject to différent 
rates of duty. It will be unnecessary, however, to consider any dis- 
tinctions between the articles arising from their composition or pro- 
cess of manufacture. 

The phrase, "ail articles composed of minerai substances," standing 
alone, is one of great breadth, and would cover a great multitude of 
articles of the most diverse character. But in the tarifl act now 
before us the phrase does not stand alone, and it is a familiar rule 
of interprétation that gênerai descriptive terms are often restricted 
in their meaning by reason of their collocation with other words and 
phrases. This rule of interprétation, sometimes formulated as nos- 
citur a sociis, sometimes as ejusdem generis, is referred to by this court 
in Dodge v. U. S., 28 0. C. A. 153, 84 Fed. 449, as "well-settled, long- 
established, and convenient," and was there applied to restrict the 
phrase, "vegetable substances, crude or unmanufactured," found in 
paragraph 558 of the tariff act of 1894. Paragraph 86 is the eleventh 
paragraph in "Schedule B. Earths, Earthenwai'e, and Grlassware." 
The preceding subdivisions of the schedule are "Brick and Tile" (3 
91 F.-8 
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paragraphs), "Cernent,' Lime, and Plaster" (3 paragraplis), "Clays or 
Earths" (1 paragraph), Then cornes the subdivision "Earthenware and 
China," which includes paragraphs 83 (common yellow and brown earth- 
enware, stoneware, and crucibles), 84 (china, porcelain, parian bisque, 
earthen, stone, and crockery ware, including placques, ornaments, vases, 
etc.,white,undecorated), 85 (the same, decorated),86 (above quoted) and 
87 (gas retorts). This collocation of paragraph 86 would seem to indi- 
cate most strongly that the phrase, "ail articles composed of * * * 
minerai substances," was not used in its broadest sensé, but restricted 
to articles composed of minerai substances similar to those enumerated 
in the schedule, if not in the subdivision. Strong confirmation of 
the correctness of this interprétation is f ound in the circumstance that 
congress provides in the paragraph différent rates of duty for the 
"articles" referred to when decorated, and, when not decorated, ap- 
parently they had in mind articles susceptible of décoration; and in 
the further circuinstance that congress has inserted in the paragraph 
the words, "including lava tips for burners." If the phrase relied on 
were to be given the broad construction contended for, it would be 
wholly unnecessary to provide specially for lava tips; they would be 
included in the gênerai phrase. Evidently congress understood that 
this gênerai phrase was used by it in such a restricted sensé that it 
would not cover the lava tips, and therefore they were specially pro- 
vided for. Construed as above indicated, the paragraph would not 
cover the carbons now before the court. 

We agrée with the board of appraisers and the circuit court that 
the articles in question cannot be fairly classifled as coal-tar prépara- 
tions, or products of coal tar, since they hâve paased far beyond the 
condition in which such préparations and products are known in the 
arts, and used for médicinal, chemical, or manufacturing purposes, and 
hâve been advanced into "constructed forms, instruments, or articles 
of utility," especially when the completed article présents no deter- 
mining characteristie reeeived from coal tar. They are not, there- 
fore, entitled to free importation under paragraph 443. 

Counsel for Eeisinger contends that, since lampblack is the com- 
ponent of diief value in thèse carbons, they should be assessed for 
duty at the rate fixed for lampblack, under the provision above quoted 
from section 4. The resuit in such case would be the same as that 
reached in the circuit court, viz. 20 per cent, ad valorem. It would 
seem, however, that section 4 should be construed with section 3, the 
two together providing that on ail manufactured articles not provided 
for in the schedules there shall be assessed a duty of 20 per cent., but, 
if the component material of chief value pays a higher rate of duty, 
the duty on the manufactured article shall be correspondingly in- 
creased. 

We concur with the circuit court in the conclusion that the arc- 
light carbons in question are dutiable as "articles manufactured in 
whole or in part, not enumerated or provided for in the aet," at 20 
per cent, ad valorem. The décision of the circuit court is afBrmed. 
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UNITED STATES v. McOBEERY et al, 

(Circuit Court of Appeals, Second Circuit December 7, 1898.) 

No. 20 

CtjsTOMs DuTiBS— Classification— Manufactubes of Silk. 

Fabrlcs in the pièce, composed of sillî and worsted, of whlch silk Is the 
component of elilef value, wliich are used in combination costumes for 
women and children to make sleeves or waists, or for trimming, and whlch 
are not commereially known as dress goods, and are not goods of similar 
description or character, are dutiable under paragraph 302 of the tarif! 
law of 1894, as "manufactures of whlch silk is the component materlal 
of chief value," and not under paragraph 283, as "women's and children's 
dress goods or goods of similar description or character." i 

Appeal from the Circuit Court of tlie United States for the Southern 
District of New York. 

This is an appeal by the United States from a décision of the circuit 
court which reversed the décision of the board of gênerai appraisers 
sustaining the protest of the importers against the classification for 
duty of certain imported merchandise. 

James T. Van Kensselaer, for the United States. 
Edwin B. Smith, for appellees. 

Before WAMACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. In September, 1894, James McCreery & Co. im- 
ported into the port of New York a quantity of dry goods in the pièce, 
composed of silk and worsted, of which silk was the material of chief 
value, and which were entered as silks. The coUector classifled them 
as dry goods, under paragraph 283 of the tariff act of August 28, 1894, 
which is as foUows: 

"On women's and children's dress goods, coat-linings, Italian cloth, bunting 
or goods of similar description or character, and on manufactures composed 
wholly or in part of wool, worsted, the hair of the camel, goat, alpaca, or 
other animais, including such as hâve Indla-rubber as a component material, 
and not specially provided for in this act, valued at more than flfty cents 
per pound, flfty per centum ad valorem." 28 Stat. 530. 

Against this classification the importers duly protested upon the 
ground that the merchandise was dutiable as manufactures of silk, 
under paragraph 302 of the same act, which is as f ollows : 

"Ali manufactures of silk, or of which silk is the component material of 
chief value, including those having India-rubber as a component material, not 
specially provided for in this act." 28 Stat. 532. 

The board of gênerai appraisers sustained the collecter,, and the 
circuit court, upon appeal, reversed the décision of the board (87 Fed, 
191), whereupon the présent appeal was taken to this court. The 
testimony of one additional witness was used in the circuit court, 
The board of gênerai appraisers, in the statement of facts, which was 

1 For interprétation of commercial and trade terms generally, see note to 
Dennison Mfg. Co. v. U. S., 18 C. C. A. 545. 
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Bigned by a majority of those who heard the cause, found tlie follow- 
ing facts: 

"That sald fal^rlcs are composed of sllk and worstéd, sllk being the compo- 
ûent materlal of chief ,value in ail, but wool predomlnatlng in quantity in aU 
exeept one of the items. Thèse fabrics are woven 22 inches wide, and are 
used for mailing waists or skirts for women's and children's dresses, and also 
in combination costumes for sleeves and the trlmmlng of dresses. They are 
commercially known as women's and children's dress goods, or are goods of 
similar description and character." 

It will be observed that there was no positive flnding in regard 
eitlier to tiie désignation or the similarity of the goods. The finding 
is in the alternative, "and states neither the one nor the other fact." 
Cronin v. CroolîS, 143 N. Y. 354, 38 N. E. 269. We are of the opin- 
ion that the goods were not commercially known as dress goods which 
are pièce goods of wool or worsted or of other material which are 
80 made as to give the gênerai appearance of wool, nor are they of 
similar description or character, by which is meant of like gênerai 
appearance, texture, uses, and adaptation to uses. Greenleaf v. Good- 
rich, 101 U. S. 278. The merchandise was silk in cpnunon speech, hav- 
ing no likeness in texture, or appearance, or général characteristics to 
wool or worsted dress goods, and was not devoted to the same uses. 
This class of goods is not used to make dresses, but is used in combi- 
nation costumes to make sleeves or waists or for trimming. A dress 
could be miade from tl^is material, but that was not the use for which 
it was intended, or to which it is devoted. Being neither dress goods 
nor of similar description or character, they properly came under para- 
gi-aph 302, as inanufactutes of which silk was thé component material 
â chief Value. The décision of the circuit court'is àffîrmed. 



UNITED STATES T. HBRRMAN et al. 
(Clrcnlt Court of Appeals, Second Circuit November 7, 1S08.) 

No. 30. 

OnsTOus DuTiES—AppBATSBîirKNT— Commissions. 

The customs administrative act of 1890 makes the market value ci 
Wholesale priée of merchandise at the time of exportation to the United 
States, in the principal nlarkets Of the country from which it bas been 
Imported, the criterion of the dutiable value, and there is no autbority for 
adding a commission pald by the Importer to such market value. 

Same. 

The évidence showed that manufacturers were accustomed to sell In 
a forëign market tô others than commission men at a âxed price, in- 
cluding In the price an item which they called "commission." The item 
80 charged was the discount which the manufacturers were accustomed 
to alletv commission mferchants who purchased direct from them. There 
was evldeniee that, in buylng goods of a concem which was a manu- 
facturer' ani< also a commission house, the price of the goods purchased 
of them waa the same as for those, of their own manufacture and for 
Blmilar goods manufactured by others which they were selling on com- 
mission. Héld, that the custom-hotise officers, In appraising the goods, 
should properly Include as a part of the actual manufacturing priée the 
entlre. sum pald by the Importers to the commission men or the manu' 
facturers, no part of which waa properly chargeable as, a commission. 
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Appeal from the Circuit Court of tlie United States foi the South- 
ern District of New York. 

This is an appeal by the United States from a décision of the cir- 
cuit court (84 Fed. 151) reversing a décision of the board of gênerai 
appraisers, and sustaining the protest of the importer s as to the 
valuation for dutj of certain merchandise. 

D. Frank Lloyd, for the United States. 
Edwin B. Smith, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. If the collecter, in deciding the du- 
tiable value of the importations in controversy, proceeded upon an 
appraisement by which that value was found by adding a commis- 
sion to the Wholesale price or market value of the merchandise in 
the f oreign market at the time of exportation, that décision was 
reviewable by the board of gênerai appraisers, under section 14 of 
the customs administrative act, and the décision of the board af- 
flrming the coUectors' décision was properly reversed by the cir- 
cuit court, because such a décision would hâve proceeded upon an 
improper construction of the law. U. S. v. Passavant, 169 U. S. 16, 
18 Sup. et. 219. 

A commission paid by the importer to his agent for services in 
procuring, forwarding, or caring for the goods is an item quite In- 
dependent of the wholesale price of the goods at the market where 
they were bought. It may, and generally does, constitute an élé- 
ment of the cost of the goods to the importer; and, in exceptional 
cases, may of the market value. Muser v. Magone, 155 U. S. 240, 
15 Sup. et. 77. 

By nearly ail the tariff laws in force prior to 1883, commissions 
were to be added to the cost, or to the actual price or gênerai mar- 
ket value, of the importation, in determining dutiable value. Thus, 
the act of 1866 (section 9) required the addition of "commission at 
the usual rates, but in no case less than 2^ per cent."; and the ad- 
dition was required although the importer had paid no commis- 
sion. By the act of March 3, 1883, the provisions requiring the ad- 
dition of commissions wére-abrogated. They were not reinstated by 
the customs administrative act of June 10, 1890 ; and that act, which 
prescribes the rule now in force for ascertaining dutiable value, 
makes the market value or wholesale price of merchandise at the 
time of exportation to the United States, in the principal markets 
of the country from which the same bas been imported, the criterion 
of the dutiable value. 

As to some of the présent importations, the décision of the col- 
lecter was based upon the report of an appraiser, and a reappraise- 
ment by a gênerai appraiser, and as to others upon a reappraise- 
ment by the board of gênerai appraisers, pursuant to an application 
made by the importer under the provisions of section 13 of the 
customs administrative act. 

So far as we disçover in the présent case, the appraisements by 
the appraiser, the gênerai appraiser, and the bôai-d of generar ap- 
praisers were direcj;ed to ascertaining the wholesale price or market 
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value of the importations in the foreign market at the time of ex- 
portation; and although thèse ofiQcers took into considération the 
manufacturer's priée for the goods in the foreign market, and a 
so-called commission in addition, they did so only to aseertain the 
real price or market value. The record does not show that a com- 
mission was added to the market value or wholesale price in the 
foreign market either by the gênerai appraiser, or by the board of 
gênerai appraisers. 

The importations were manufactured in England by Firth & Sons, 
and sold by them to Henry & Co., of Bradford, commission mer- 
chants, at a price which may be called the invoice price, less a dis- 
count of 5 per .cent. The importers purchased the goods of Henry 
& Co., paying them the invoice price, including the discount. The 
invoices upon which the importations were entered in this country 
were made up by a statement of the manufacturer's price to the 
English seller, and a déduction of 5 per cent, discount. The dis- 
count represented a commission or profit allowed by the manu- 
facturers to the seller for handling and marketing the goods, and 
paying for them in advance. The importers claim, and it is now 
contended for them, that this discount is a commission which should 
hâve been deducted from the manufacturer's price, or the invoice 
price, upon appraisement, in ascertaining the dutiable value of the 
importations. 

As appears by the record of the gênerai appraiser to the collector. 
and by the report of the board of gênerai appraisers to the collector, 
this item was in part included in flxing the actual market value 
or wholesale price of the importations in the foreign market at the 
time of exportation. 

In the reappraisement by the board of gênerai appraisers, their 
décision was based upon évidence showing that the importers 
bought the goods in controversy from Henry & Co., paying them 
therefor the price charged the latter by the manufacturers, includ- 
ing the 5 per cent, discount; upon évidence showing that manu- 
facturers, in selling such goods in the foreign market to others than 
commission merchants, include in the price an item which they call 
"commission," thus refusing to importers or ordinary buyers the 
discount aillowed to commission merchants; and upon évidence tend- 
ing to show that purchasers of that Une of goods could not buy 
them of the manufacturer at the priées offered by the commission 
houses. Mr. McCreery testifled that, in buying goods of a concern 
which was a manufacturer and also a commission house, the price 
for goods purchased of them was the same for those of their own 
manufacture and for similar goods manufactured by others which 
they were selling upon commission; they charged him the same 
commission on their own that they did on the other goods. The 
évidence before the board of gênerai appraisers also shows that 
although, in the case of the importations in question, the price ac- 
tually paid by the importers to Henry & Co. included the 5 per cent, 
discount or commission, commission merchants commonly sold that 
line of goods at an advance of 2^ per cent, upon the manufacturer's 
price to them. 
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Tbus, the witness Newsome testifled as follows: 

"Question. Why do you put on an item o£ 2% per cent, in selling your own 
goods? Answer. Tliat I hâve told you I could not explaîn. Question. Are 
your advantages for doing business as good as those of Henry & Co. and 
Firth & Sons? Answer. Yes, sir. Question. And do you profess to do busi- 
ness on the same terms that they do? Answer. Yes; exactly the same terms. 
Question. Do you lînow auy warrant or reason for them to charge 5 per cent, 
commission, instead of 21^? Answer. No. Question. Do you see any sensé 
in the charge? Answer. I could not explaln that at ail. Question. Did you 
ever know of any man selling his own goods charging a commission? An- 
swer. Yes. Question, Who has the commission? Answer. That goes to the 
flrm. Question. They are selling thelr own goods? Answer. Yes. Question. 
What are they charging a commission for? Answer. That 1 cannot explain." 

Upon évidence of this kind it was quite compétent for the board to 
conclude that what was called "commissions" was merely an arbitrapy 
item, which really represented a part of the market price of the goods 
to the ordinary purchaser in the foreign market, that a spécial dis- 
count was allowed to commission merchants, that the real market price 
of the goods was the price which ordinary purchaser s buying of 
commission merchants were obliged to pay, and that the invoice price 
was composed of manufacturées price and discount in order to per- 
mit the importer to insist that the item of discount called "commis- 
sions" was not a part of the price of the goods, and should be de- 
ducted therefrom. In reaching their conclusion as to the dutiable 
value of the importations, the appraisers did not add to the manu- 
facturer's price the 5 per cent, included in the commission merchants' 
price, but added 2^ per cent., as representing the fair différence be- 
tween the manufacturer's price to their agents or commission houses 
and the ordinary wholesale price or market value as between buyers 
and sellers generally in the foreign market. 

In the Passavant Case the invoices stated certain priées as the 
net invoice value of the imported merchandise. That also stated cer- 
tain additional sums under the heading "German Duty." The ap- 
praiser decided that the dutiable value of the merchandise equaled the 
sum of the net invoice value, and the "German duty" was an élément 
of the market value or wholesale price in the foreign market. The dé- 
cision proceeded upon the ground that, if it had been added by the 
appraiser to that price or value, the appraisement would hâve been 
open to impeachment, but as it was not, and was included only as an 
item entering into the estimate of the price or value, the appraise- 
ment was conclusive. The court used this language: 

"The appraiser found, as a matter o£ fact, that the market value In Germany 
was equal to the invoice price plus the home duty; but he did not, therefore, 
include that item as a substantive item, independent of the market value, and 
add it thereto to make the dutiable value, though in ascertaining the market 
value in Germany he properly recognized the fact that that duty formed part 
of the purchase price in the markets of that country." 

We concur in the opinion of the circuit court of appeals in U. S. 
V. Kenworthy, 16 C. C. A. 61-64, 68 Fed. 904-908: 

"It cannot be successfuUy maintained that under the seventh section of the 
act of March 3, 1883, ail so-called 'commissions' and other charges which may 
be elalmed by an importer are to be allowed, without inquiry as to thelr real 
nature and rightfulness. TJndoubtedly It Is the right and duty of those ap- 
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pointed and empowered to pronoùnce Judgment upon the question ùt dutiable 
valuatlon to make such Inquiry; and when, as the resuit of such investigation, 
thé deslgtiated officiais flnd that an alleged coinmission has no proper relation 
whatever to the importation, but that It Is really part of the priée of the mer- 
chandlse, and they take that fàct into considération in maklng their appralse- 
ment, they do not transeend thelr rlghtful atithority." 

It is not a violent presumption that the price actually paid by the 
importer to those of whom he buys goods in a forelgn market, the 
price which he is willing to pay and freely pays, is the average mar- 
ket price, and not one 5 per cent, higher; and if the appraisers, in- 
stead of adding to the invoice price 2| per cent, as an item "improp- 
erly deducted as commission," had added 5 per cent., they would hâve 
been quite justifled in doing so by the évidence. The évidence before 
the board of gênerai appraisers impresses us with the conviction 
that the item of "commissions," so called, is not entitled to eut any 
ûgure in the case, except as a trade device to mislead the customs 
officers, and be made the basis of a claim for a déduction from the 
real wholesale price. 

•Thèse considérations lead to a reversai of the décision of the circuit 
court, and an affirmance of the décision of the board of gênerai ap- 
praisers. 



UNITED STATES v. MUEPHY. 

(District Court, D. Washington, N. D. December 14, 1898.) 

Criminal Law— Impoktinq Liquors Ihto Alaska— Jurisdiction of Offense. 
An Indlctmeht charging that the défendant exported intoxicating liquors 
from a port of the United States to a port of Alaska, and there landed the 
same, charges an offense under section 14 of the act. providing a civil 
government for Alaska, which prohlbits the importation of intoxicating 
Uquors into the territory; and the exportation of such liquors with Intent 
to Import them Into Alaska constltutes a part of the offense, which, having 
been begun In the United States and completed In Alaska, is cognizable 
in the courts of eithecîjuriÈdietion, the act of congress creating the crime 
belng a part of the suprême la wof both. 

On Deniurrer to Indictmeht 

Wilson R. Gay, U. S. Atty., and Charles E. Claypool, Asst. U. S. Atty. 

James Hamilton Lewis, for défendant 

HANFOfib, District Judge. This case has been argued and sub 
mitted upon^ démurrér to an indictment charging that the défendant, 
on the SOtlx da:^ of January, 1898, "at Ballard, in the county of King, 
in the. district of Washington, and within the jurisdiction of this 
court,, did then and there fraudulently, wUlfully, knowingly, unlaw- 
fully, and fdoniously export and clandestinely take from a port of the 
United States, to wit, the pOrt of Port Townsend, within the said 
districtioijWashington, to a port and place in the territory of Alaska, 
to wit, near the port of Skagway, and destined for the territory of 
Alasjfa,, certain distilled spirits, to wit, whiskies, brandies, and wines, 
and then. and there, ' to wit, on the 4th day of March, in the year of 
Our iKjrdione thousand eight hundred and ninety-eight, landed and 
atteaiiptéd tô land said whiskies, brandies, and wines in said terri- 
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tory of Alaska ; * * * contrary to the régulations of the président 
ol the United States, and contrary to the form of the statute in such 
case made and provided, and a'gainst the peace and dignity of the 
United States." By his demurrer the défendant disputes the juris- 
diction of this court to try him for the acts alleged in the indictment, 
and on this point his attorney argues that section 1957, Eev. St. U. 
S., and the aet of congress providing a civil government for Alaska (1 
Supp. Kev. St. [3d Ed.] p. 430), specify the only courts in which viola- 
tions of the laws and régulations prohibiting the introduction of 
distilled spirits and intoxicating liquors into Alaska, committed within 
the limits of said territory, shall be prosecuted, and this is rot one 
of the courts so designated. In the view I hâve taken of this case, 
it is unnecessary to express an opinion upon the question as to whether 
an offense committed wholly within the limits of Alaska may be prose- 
cuted in this court. I hold that, as the indictment lays the venue 
of the case in this district, and spécifies acts committed by the défend- 
ant within this district, said acts are to be considered as material 
and essential to be proved to justify a conviction under the indict- 
ment ; and the case is cognizable in this court for the reason that 
the indictment accuses the défendant of à crime committed within 
the territorial limits of the court's jurisdiction. 

The next objection to the indictment is that the exporting of liquoi' 
to Alaska and the importation of it into Alaska is not made criminal 
or punishable by any statute, and that the acts of congress prescrib- 
ing penalties for the introduction of liquor into Alaska contrary to 
régulations prescribed by the président are unconstitutional and void, 
for the reason that the making of the régulations specifying acts which 
may be punishable as crimes is the exercise of législative power, 
which cannot be delegated to the executive; and in support of his 
contention the attorney for the défendant bas cited the case of U. S. 
V. Eaton, 144 U. S. 677, 12 Sup. Ct. 764. This objection may be an- 
swered in two ways: In the first place, it has long been an estab- 
lished political and légal principle that the constitution does not im- 
pose restrictions as to thè style of government which congress may 
provide for the territories. U. S. v. Nelson, 29 Ped, 202; Endleman 
V. U. S., 30 C. G. A. 186, 86 Fed. 456. And, in the second place, it 
is expressly provided in the fourteenth section of the act providing a 
civU government for Alaska that "the importation, manufacture and 
sale of intoxicating liquors in said district except for médicinal, me- 
chanical and scientiflc purposes is hereby prohibited under the penal- 
ties which are provided in section nineteen hundred and flf ty-five of 
the Kevised Statutes for the wrongful importation of distilled spirits." 
So that we hâve a statute which prohibits the importation of liquors 
into Alaska, and prescribes the penalties for violation of this prohibi- 
tory law independent of any régulations to be prescribed by the prési- 
dent; and the indictment charges that the acts of the défendant were 
contrary to the statute in such case made and provided, as well as con- 
trary to régulations of the président. 

It is furtber contended that the acts of the défendant in exporting 
and shipping the liquor from Port Townsend to Alaska, which are the 
only particular acts which, by the reading of the indictment, appear 
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to have been committed within this state, are not crîminal, and there- 
fore the indictment does not charge a crime committed within the 
jurisdiction of this court; or, if the mère exportation of liquor to Alaska 
oonistitutes a complète crime, then the indictment is bad for duplicitj, 
as it accuses the défendant of the offense of exporting liquor to Alaska 
and the additlonal offense of importing liquor into Alaska, ail in one 
count. It is true that section 1955, Rev. St., does not of Itself pro- 
hibit the exportation of liquors to Alaska, but confers upon the prési- 
dent power to restrict and regulate or to prohibit such "exportation 
of the same from any other port or place in the United States, when 
destined to any port or place in that territory"; and, so far as I am 
advised, the président did not, prior to June 24, 1898, attempt to make 
any régulation prohibiting the exportation of liquors from any place 
in the United States to Alaska, and, in my opinion, it must be couf 
ceded that the indictment does not allège the commission of acts 
whoUy within this state, which of themselves constitute an offense 
piinishable under the laws of the United States at the date which 
this indictment spécifies as the time of the commission of the offense. 
But it is my opinion that the indictment charges but one offense, and 
that ail of the acts alleged as to exporting to Alaska and importing 
into Alaska are essential to be proved as continuing acts constituting 
an offense commenced in the district of Washington and consummated 
in Alaska. The gravamen of the offense is in the introduction of 
distilled spirits into Alaska, because the purpose of the law is to pro- 
hibit the introduction of intoxicating liquors into that district; but 
the procuring and shipping of the liguors with the unlawful intent 
to introduce the same imto Alaska is part of the spécification of the 
transaction constituting the crime charged. Offenses consisting of con- 
tinuing acts committei in separate jurisdictions are cognizable in 
either jurisdiction within which an overt act has been committed. • 1 
Whart. Cr. Law (9th Ed.) § 288. This rule, perhaps, could not be 
applied in cases of prosecutions for violations of local statutes not in 
force within the jurisdiction of the court before which the offender 
is arraigned, but I hold it to be a just rule to be applied in this case, 
because the offense is made criminal by an act of congress, which is 
part of the suprême law of the land, and binding upon ail citizens and 
inhabitants of ail the states, as well as upon inhabitants, sojourners, 
and travelers in Alaska. I hold that every act of a person who at- 
tempts to carry on the liquor trafiSc in Alaska, whether committed 
within the United States or in Alaska, which is a link in a connected 
chain of acts constituting a completed offense under the law prohib- 
iting the introduction of intoxicating liquors into Alaska, is a criminal 
act at the place where committed, and the offender may be prosecuted 
for the completed crime in the district where either of such connected 
acts may have been committed, Demurrer orerruled. 
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NBSBIT V. HERT. 

(District Court, D. Indiana. December 28, 189B.) 

Habeas Corpus — Discrétion of Fédérai, Courts — Constrctction of State 
Statutes. 

A fédéral court will not, unless under exceptlonal clrcumstances, enter- 
tain a pétition for a writ of habeas corpus by a person Imprisoned for crime 
under a sentence of a state court, claimed to bave been unauttiorized by the 
State statutes, on tlie ground tliat sucli imprisonment Is for tbat reason 
In violation of the constitution of the United States; the question involved 
being one peculiarly within the province of the state courts to détermine, 
and their final décision, if adverse to the petitioner, being revievs^able by 
the suprême court of the United States in the orderly course of procédure 
as to any eonstitutional question properly raised. 

Motion for Leave to File a Pétition for a Writ of Habeas C!orpus. 
Frank B. Posey, for petitioner. 

BAKEE, District Judge. On December 23, 1898, Calvin Nesbit 
asked leave to flle in this court Ms pétition, duly verifled, praying 
tbat a writ of habeas corpus be issued to Albert T. Hert, as warden 
of the Indiana Eeformatory, requiring said warden to show cause, if 
any he had, why the petitioner should not be discharged from im- 
prisonment in said reformatory. The pétition allèges that the peti- 
tioner is a citizen of the United States and of the state of Indiana, 
and that he is illegally restrained of his liberty in said reformatory 
by said Hert, as warden thereof, and that his restraint is without due 
process of law, and in contravention of the constitution of the United 
States ; that the prêteuse of his restraint is a warrant of commitment 
issued from the circuit court of Posey county, Ind., upon a judgment 
rendered by said court on September 3, 1897, adjudging that the 
petitioner be conflned in said reformatory for the period of four years 
for the alleged crime of séduction, a copy of which judgment is flled 
with, and made a part of, the pétition; that said restraint is illégal, 
in this: that said court had no jurisdiction or authority of law to 
pronounce or render such judgment or to issue such warrant of com- 
mitment; that the punishment provided by law, and the only judg- 
ment which said court had power to render, was that the petitioner 
be conflned in said reformatory not less than one nor more than flve 
years. 

The statute of this state makes the crime of séduction a felony, and 
fixes the punishment upon conviction at a fine not exceeding |500 
and imprisonment in the state prison for a term of not less than one 
nor more than flve years. As the law stood prior to April 1, 1897, 
the punishment to be infiicted must be deflnitely flxed within the 
prescribed limits by the verdict of the jury and the judgment of the 
court. The eighth section of the reformatory act, approved February 
26, 1897 (Acts 1897, p. 69), provides as follows: 

"In ail cases of felony trled hereafter before any court or Jury in this state, 
if the court or jury flnd the person on trial guilty of a felony, it shall be the 
duty of such court or jury to further flnd and state whether or not the de- 
fendant is over sixteen years of âge and less than thirty years of âge. If such 
défendant be found to be between said âges, and he be not guilty of treason 
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or murder in the flrst or second degree, It shall only be stated In the flnding 
of the court or verdict of the Jury, that the défendant is gnilty of the crime 
chargea, naming it, and that his âge is that found by it or them to be his 
true âge, and the court tryifig such person shall sentence him to the custody 
of the board of managers of the Indiana Reformatory to be eonfined at tbe 
Indiana Reformatory or at such place as may be designated by such boârd 
of managers where he can be most safely and properly cared for, as guilty 
of the crime found in such flnding or verdict, and that he be eonfined therein 
toi a term not less than the minimum time prescribed by the sta tûtes of this 
State, as a punishment for such offense, and not môre than the maximum 
time prescribed by such statutes thçref or, 'subject to the rules and régulations 
established by such board of managers, and It shall be the duty'of the board 
of managers of ' said reformatory to receive ail such convicted persons, and 
ail existlng laws requiring the courts of this state to sentence such persons 
to the petiitentiarles or prisons of this state, are hereby modifled and changed 
so as to make it the duty of such courts to sentence such prisoners to the In- 
diana Reformatory. The board of managers may terminate such imprison- 
ment vrhen the rules and reijuirements of such reformatory hâve been lived 
up to and fulfllled, according to the provisions of this act." 

The petitioner allèges that the court possessed no lawful authority 
to sentence him to imprisonment in the' Indiana Reformatory for the 
defittite term of four years, and that the only power which it possessed 
was to sentence him to imprisonment therein for a term of not less 
than one nor more than âve years, and that the sentence of four 
years so pronounced is wholly unauthorized and void. He claims 
that, having already beèn imprisoned for more than one year, he is 
now entitled to be set at liberty. 

The question thus presented is one primarily involving the construc- 
tion of the constitution and statutes of this state. It is one which 
concerns the âue administration of the criminal laws of the state; 
andwhether sUch sentence is unauthorized and void, or is simply er- 
roneous, is a question peculiarly within the jurisdiction of the courts 
of the state, and is one with which this court ought not to concern 
itself, unless it is clearly apparent that it is necessary to do so to 
maintain the supremacy of the constitution, laws, or treaties of the 
United States against the adverse judgment of the state courts. 

In Tayldr v. Carryl, 20 How. 583, 595, it was said to be a part 
of the recognized duty of the courts of the United States "to give préf- 
érence to such principles and methods of procédure as shall serve 
to conciliate the distinct and independent tribunals of the states and 
of the Union, so that they may co-operate as harmonious members 
of a judicial system co-extensive with the United States, and sub- 
mitting to the paramount authority of the sarae constitution, laws, 
and fédéral obligations." 

In Covell V. Heyman, 111 U. S. 176, 182, 4 Sup. Ct. 358, it was 
declared "that the forbearance which courts of co-ordinate jurisdic- 
tion, administered under a single System, exercise towards each other, 
whereby conflicts are avoided by avoiding interférence with the pro- 
cess of each other, is a principle of comity with perhaps no higher 
sanction than the utility which comes from concord; but between 
state courts ând those of the United States it is something more. 
It is a principle of right and law, and, therefore, of necessity." In 
order that thèse saJutary principles may hâve full opération in har- 
mony with what was supposed to be the true intention of congress 
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in the enactment of the statute regulating tke writ of habeas corpus, 
it is said in Ex parte Royall, 117 U. S. 241, 252, 6 Sup. Ct. 741, tliat: 

"This court holds that when a person Is in custody under process from a 
State court of original jurisdlction for an alleged offense against tlie laws of 
sucli State, and it is elaimed that lie is restrained of his liberty in violation of 
the constitution of the United States, the circuit court has a discrétion whether 
it will discharge him upon habeas corpus, In advance of his trial in the court 
in which he is indicted; that discrétion, howerer, to be subordinated to any 
spécial circumstances requiring immédiate action. When the state court shall 
hâve flnally acted upon the case, the circuit court still has a discrétion whether, 
under ail the circumstances tlien existing, the accused, If convicted, shall be 
put to his writ of error from the liighest court of the state, or whether it will 
proceed by writ of habeas corpus summarily to détermine whether the peti- 
tioner Is restrained of his liberty in violation of the constitution of the United 
States." 

Ex parte Fonda, 117 U. S. 516, 6 Sup. Ct. 848, was a motion for 
leave to file a pétition for a writ of habeas corpus. The petitioner 
alleged that he had been convicted and sentenced to imprisonment, 
which he was then undergoing, for the crime of embezzling the funds 
of a national bank. His pétition set forth varions reasons why his 
imprisonment was in violation of the constitution and laws of the 
United States; but it showed no reason why the suprême court of 
the state might not review the judgment, or why it should not be 
permitted to do so without interférence by the courts of the United 
States. The motion for leave to file the pétition was denied. The 
court held that, under the principles settled in Royall's Case, the péti- 
tion did not disclose a case requiring the courts of the United States 
to act in advance of the orderly course of procédure in the courts 
of the state. 

Whether the sentence pronounced against Nesbit is authorized by 
the statutes of this state, or whether it is unauthorized and void be- 
cause the state court which pronounced it was without lawful power 
to do so, is a question with which the courts of the state are com- 
pétent to deal in the first instance; and their obligation to render 
such décision as will give fuU effect to the suprême law of the land, 
and protect any right seeured by it to the petitioner, is the same as 
that which rests upon the courts of the United States. When the 
claim of the petitioner to be discharged from restraint has been 
passed upon by the highest court of this state in which it can be 
determined, he may then, if the final judgment of that court is adverse 
to his claim, invoke the jurisdlction of the suprême court of the 
United States for his protection in respect of any right seeured to him 
by the constitution of the United States, distinctly asserted by him 
and which may be denied by such judgment. No reason is shown 
by the petitioner why he should invoke the aid of this court in ad- 
vance of the orderly course of procédure in the courts of the state. 
This court ought not to interfère with the administration of the 
criminal laws of the state, nor seek to withdraw from the courts of 
the state the enforcement of their sentences pronounced in criminal 
cases, unless it is clearly made to appear that the petitioner has been 
denied, by the judgment of the highest court of the state, some 
right, privilège, or immunity seeured to him by the constitution or 
laws of the United States. If the petitioner has neglected to appeal 
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to the suprême court of the state for relief from the alleged wrongful 
sentence, until he has lest the right to take such appeal, he is in no 
situation to invoke the aid of this court to relieve him from the con- 
séquences of his négligence. Besides, it the sentence pronounced 
against him is unauthorized by the statutes of the state, and for that 
reason is in contravention of the constitution of the United States, 
he can, by pétition for the writ of habeas corpus, addressed to the 
proper state court of original jurisdiction, procure a décision of that 
question; and, if the décision of such court is adverse to him, he can 
hâve it reviewed by the suprême court of the state, and, if the dé- 
cision of that court be adverse, he can procure its review by the 
suprême court of the United States touching any right secured to him 
by the constitution of the United States which he has distinctly as- 
serted, and which has been denied to him by the courts of the state. 
As no spécial circumstances are shown requiring earlier interférence, 
this court perceives no reason why it should interfère until the pe- 
titioner has been denied, by the judgment of the highest court of the 
state, some right, privilège, or immunity secured to him by the consti- 
tution or laws of the United States. New York v. Eno, 153 U. S. 
89, 15 Sup. et. 30. Leave to file the pétition is denied. 



VON MUMM et al. v. WITTBMAN et al. 
(Circuit Court of Appeals, Second Circuit. December 7, 189S.) 

No. 44. 

Unpaib Tbadb— Capsules for Champagne Bottles. 

Complainants hâve for many years used a peeuliar, rose-colored métal 
capsule, with their name and otlier devices embossed thereon, as a dis- 
tinguishing mark for the bottles containing their Champagne. Défendants 
are manufacturers of bottiers' supplies for the trade. Held, that complain- 
ants were not entitled to a decree ehjoining the sale merely of a rose- 
colored capsule, unembossed, though of the same size and shape, or even 
with the words "Extra Dry" Impressed thereon, as on complainants'. In 
the absence of évidence of its use in a manner to deceive customers to 
complainants' damage, as such capsules are capable of use in a manner 
not Injurious to complainants. i 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the circuit court, 
Southern district of New Torlc. 85 Fed. 966. It is a suit in equity brought 
by the flrm of G. H. Mumm & Co., of Kheims, France, producers of Champagne 
wine, to restraln the manufacture and sale of alleged piratical labels and 
capsules. Défendants are not producers or dealers in Champagne. They 
malîe and sell bottiers' supplies. The circuit court, after final hearing upon 
pleadings and proof, granted an interlocutory decree for an Injunction and 
account as to the fraudulent labels, but refused to grant an injunction re- 
straining the use of the capsules. Défendants did not appeal, and the only 

1 For unfair compétition in trade generally, ses note to Scheuer v. Muller, 
20 C. C. A. 165, and note to Lare v. Harper & Bro., 30 O. C. A. 376. 

For misleading or false labels in gênerai, see note to Raymond v. Baking- 
Powder Co., 29 C. C. A. 250. 
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question presented Is as to proprlety of the circuit court's refusai to enjoin 
the capsules. 

Rowland Cox, for appellants. 
John A. Straley, for appellees. 

Eef ore WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM. The évidence abundantly sustains the flnding of 
the circuit court that complainants originated, and hâve for many 
years used, a rose or brilliant copper-colored soft-metal capsule, 
embossed with the name "G. H. Mumm & Co.," and other devices, 
as a distinguishing mark for their wine. And we also concur in the 
further flnding that, by reason of the practice of serving such wine 
from an ice chest or in coolers, the bottle is liable to lose its labels 
bef ore it is shown to the customer, so that in such cases the capsule 
is the only easily-available means of identification. We are not 
satisfled, however, that, by reason of the widespread use of colored 
capsules among producers of Champagne, each separate producer 
could not be protected in the use of his own color without depriving 
some newcomer of the right himself to sélect and use a colored 
capsule. The possible combinations of color are so manifold that 
it is hard to conçoive how such newcomer, honestly endeavoring to 
dress his goods in such wise as to mark them as his own, could 
expérience any difflculty in devising a new capsule. We concur, 
however, in the conclusion of the circuit court that complainants 
are not entitled to a decree enjoining the sale merely of a rose-colored 
capsule, unembossed, or even with the words "Extra Dry" impressed 
thereon. Although the capsules sold by défendants are of soft métal, 
and of the same shape and size and color as complainants', it is 
manifest that they may be so used by the purchaser as not to mis- 
lead or defraud the customer. If the words "Brown's Sparkling 
Cider" were printed on the capsule in bold letters of a contrasting 
color, no ordinarily intelligent purchaser would be deceived. And 
in other ways the rose-colored capsule may be so collocated with 
other indicia of origin as to advertise the contents of the bottles 
quite distinctively as the product of some one other than G. H. Mumm 
& Co., while the placing of the words "Extra Dry" on the capsule 
is not inconsistent with its honest use. When there cornes before 
this court some cause wherein a producer or dealer in Champagne 
has used the rose-colored soft-metal capsule of complainants in such 
a way as to delude the customer into the belief that the wine of- 
fered for sale is complainants' product, it will be time enough to 
décide whether equity will administer relief, and, if so, to what 
extent; but complainants hâve not any such exclusive right to a 
soft-metal capsule — qua capsule — as will entitle them to enjoin its 
sale as an article of merchandise separate from the bottle. The 
decree appealed from is afSrmed, with costs. 
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KOSS V. EiAPHABL TUOK & SONS 00, 
(Circuit Court o( Appeals, Second Circuit Deeember 7, 1898.) 

No. 23. 

1. CopiTRiGHTS— Penalty for Inserting Pictittous Notice — Sale op Bocks. 

Kev. St. § 4963, imposing a penalty on any person who shall Insert or 
Impress a copyright notice in or uppn a book not copyrighted, did not, 
prlor to Its amendment in 1897, apply to a person knowingly selling a book 
contalning a flctltlous copyright notice, where he did not make the book, 
nor cause the notice to be Insertedt 

2. AppBAL— EXCBPTION TO DiSCBETroNAKT ECLINa. 

j Where the oijly objection made on an off er of testimony was that the 
question was leadliig, the ruling thèreon was discretionary, and an ex- 
ception saves no question for revlew. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was an action by Peter A. Boss against the Raphaël Tuck & 
Sons Company to recover a penalty. Plaintiff brings error. 

A. Bell Malcomson, for plaintiff in error. 
Louis C. Raegener, for défendant in error. 

Before WALLACE and SHIP3IAH, Circuit Judges. 

WAXLACE, Circuit Judge. This is a writ of error by the plain- 
tiff in the court below to reyiew a judgment for the défendant 
entered upon a verdict rendered by the direction of the trial judge. 

The action was brought for the recovery of penalties given by 
section 4963, Eev. St. U. S, That section, as it read before the 
amendinent of 1897, provided that "any person who shall insert 
or impress" a copyright notice in or upon any book for which he has 
not obtained a copyright shall be liable to a penalty of flOO, re- 
coverable one-half for the person who shall sue and one-half to the 
use of the United States. 

It appeared upon the trial that the défendant, a New York cor- 
poration, had bought of a London corporation certain books in 
which there was a fictitious copyright notice, and had sold them 
in this country in the summer of 1896. There was évidence tendlng 
to show that the défendant gave an order to the London concern 
for the books, and they were manufactured for the London concern 
to flU that order. Further than this there was no évidence tending 
to show that the défendant had caused the insertion of the fictitious 
copyright notice in the books, or knew that it was to be or had been 
inserted préviens to receiving books. The trial judge ruled that 
the évidence did not establish a cause of action, and directed a 
verdict. 

Error is assigned of several observations of the trial judge when 
giving his exposition of the meaning of the statute, and also of his 
ruling directing a veMict. Whether thèse observations were cor- 
rect or not need not be considered. If the ultimate ruling was right, 
it is quite immaterial whether or not it was reached upon a correct 
process of reasoning. 
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We are unable to distinguish the case from one of a sale in this 
country of a book by a person who bas bougbt it knowing it to bear 
a fictitious copyright notice. The défendant did not make the 
books, or insert the notice in tbem. They were the property of the 
London concern until it delivered them to the défendant. The 
London concern was not the agent of the défendant, but an inde- 
pendent contractor in causing the books to be printed; and the 
persons who impressed or inserted the notices in the books were not 
the servants of the défendants. Pénal statutes are not to be ex- 
tended by construction to cover cases not within their plain mean- 
ing; and, if this statute had been intended to reach the case of a sale 
by a person of a book, knowing it to bear a fictitious copyright 
notice, that intention could hâve been easily expressed. As amend- 
ed by congress in 1897, the statute subjects to the penalty every 
person "who ^hall knowingly issue or sell" any book bearing such 
notice, as well as every person "who shall insert or impress" such a 
notice. The case proved at the trial came within the terms of the 
new statute, but not within those of the pre-existing statute. 

There are three assignments of error in rulings excluding or ad- 
mitting testimony. The question put to the witness Evans was 
properly excluded as calling for a conclusion of the witness, and 
he was allowed to state ail the facts within his knowledge relating 
to the subject-matter. As to the two questions which the witness 
Grabriel was allowed to answer, there was no ground of objection 
stated except that the question was leading. An exception upon 
that ground is never tenable, because the ruling is discretionary 
with the trial judge. The questions, however, were relevant, and 
the answers elicited unobjectionable, and valuable testimony. 

We find no error in the record, and the judgment is aflrmed, with 
costs. 



HOWELL v. MILLER et al. 

(Circuit Court of Appeals, Slxth Circuit. November 9, 1898.) 

No. 621. 

1. JnEisDiCTiON DP Pbdbral Cotists— Suit to Protect Copyright— Infringb- 

MENT BT StATB AUTHOUITT. 

The eleventh amendment to the constitution cannot be invoked to debar 
the owner of a copyright from maintaining a suit to protect it from In- 
frlngement because the défendants are actlng In the matter as the agents 
of a State, and under its authorlty. 

2. Samb— Suit againrt State. 

A suit to enjoln the publication, distribution, and sale of an édition of 
the laws of a state on the ground that It infringes a copyright held by the 
plalntifl! under the laws of the United States is not a suit against the state 
of which a court of the TJnited States cannot entertain jurisdiction, be- 
cause the matter for such publication was prepared under direction of a 
state statute, and Is owned by the state, and in its possession, and the de- 
fendants are ofQcers and agents of the state, and proceeding in accordance 
with such statute. 

8. COPTUIGHT— EXTENT OF PROTECTION— EDITION OF StATE StaTUTES. 

A compiler and publlsher of an annotated édition of the statutes of a 
state may copyright his volumes, and such copyright will cover and pro- 
91 P.— 9 
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tect such part of their contents as may falrly be deemed the product of 
his own labor. 
4. Samk — Injunction against Infeingbment — Statb Compilation of Stat- 

CTES. 

A court should net Interfère by injunction to restrain the publication 
by a State of a new compilation of its laws determined by its législature 
to be requlred by the public Interests, and which bas been completed, on 
the ground that the compiler bas appropriated the labor of a former com- 
piler In infrlngement of his copyright, unless the rlght to the relief is clear- 
ly mariifest from the évidence. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

George Gartner, for appellant. 
George P. Wanty, for appellees. 

Before HAELAN, Circuit Justice, TAPT, Circuit Judge, and 
CLARK, District Judge. 

HARLAN, Circuit Justice. This action was brought in the circuit 
court of the United States for the Eastern district of Michigan 
by the appellant, Howell, against the appellees, Lewis M. Miller, 
Washington Gardner, George A. Steel, William A. Prench, the 
Robert Smith Printing Company (a corporation of Michigan), Robert 
Smith, Edgar Thorpe, and John H. Stephenson. The parties, plain- 
tiff and défendants, are ail citizens of Michigan, The plaintiff pre- 
pared and published some years ago three volumes known as "How- 
ell's Annotated Statutes of Michigan." The flrst volume contained 
the gênerai laws of the state, including the acts of the extra session 
of the législature of 1882, with notes and digests of the décisions 
of the suprême court of Michigan, and an appendix containing the 
gênerai tax law of 1882. It also contained the Déclaration of In- 
dependence; the constitution of the United States, with an index; 
the act of 1787 for the government of the Northwest Territory, 
with notes and digests of décisions; the act of 1805 for the govern- 
ment of the Michigan territory, with marginal notes; the ordinance 
of 1836, relating to certain propositions made by congress to Michi- 
gan, with marginal notes; the assent of Michigan to the act of 
congress of June 15, 1836 ; the act of 1837, admitting Michigan into 
the Union ; and the constitution of Michigan of 1850, with marginal 
notes, digest of décisions, and index. The second volume was in 
the same gênerai form. The third was also in the same form, and 
contained the Public Acts of Michigan passed at the législative ses- 
sions of 1883, 1885, 1887, and 1889. Each volume was copyrighted 
by the plaintiff, and thereby, it is asserted, he acquired under the 
laws of the United States "the sole liberty of printing, reprinting, 
publishing, • * « and vending the same." Rev. St. U. S. § 
4952. The bill proceeds upon the ground that another compilation 
of the statutes of Michigan, in two volumes, had been prepared by 
the défendant Miller, and wa.s about to be published and distributed 
by or through the agency of the défendants. The flrst volume, when 
this suit was brought, had been printed by direction of the légis- 
lature, and was about to be bound and distributed. Such publication 
and distribution of the new compilation will, it is averred, be an in- 
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fringement of the rights of the plaintiff under the copyright laws 
of the United States, and will worli irréparable injury to those rights. 
The circumstances under which the new compilation was prepared 
for publication and distribution are thèse: The constitution of 
Michigan of 1850 forbade any gênerai revision of the laws to be 
thereafter made, and provided that, when a reprint thereof be- 
came necessary, the législature in joint convention should ap- 
point "a suitable person to collect together such acts or parts of 
acts as are in force, and without altération arrange them under 
appropriate heads and titles"; and that the laws so arranged should 
"be submitted to two com-missioners appointed by the governor, for 
examination, and if certifled by them to be a correct compilation 
of ail gênerai laws in force, shall be printed in such manner as shall 
be prescribed by law." Article 18, § 15. There were two authorized 
compilations after the adoption of the constitution of 1850, — the 
Oooley compilation of 1857, and the Dewey compilation of 1871. 
In 1882-83 Howell published the flrst and second volumes of his 
compilation ; and in 1883 the législature of Michigan passed an act 
providing that the gênerai laws of the state, as collected and ar- 
ranged in those volumes, should be received and admitted in ail 
courts and proceedings, and by ail offlcers, "as évidence of the exist- 
ing laws thereof, with like effect as if published under and by the 
authority of the state." Sess. Laws 1883, p. 8; 2 How. Ann. St. 
p. iv. In 1893, Howell published his third volume, known as the 
"Supplément." By an act passed by the Michigan législature in 1895 
it was provided that ail the gênerai laws of the state should be col- 
lected and compiled (by a compiler to be appointed by the légis- 
lature), without altération, under appropriate heads and titles, with 
marginal notes, références, index, and complète digest of the dé- 
cisions of the suprême court of the state relating to such gênerai 
laws ; the compiler's work to be completed on or bef ore the conven- 
ing of the législature of 1897, and placed in the hands of the gov- 
ernor, after having been certifled to he correct by two commissioners 
appointed by him. The compensation of the compiler was flxed at 
|6,000. The législature of 1897 was directed to provide for the pub- 
lication and binding of such recompilation in such manner and form 
as was deemed best. Sess. Laws Mich. 1895, Act No. 268. The de- 
fendant Miller, having been previously selected by the state légis- 
lature, duly (^[tialified as compiler under the act of 1895, and en- 
tered upon the work prescribed therein. His labors having been 
partially completed, so far as the manuscript was concerned, the 
législature, by an act passed March 10, 1897, provided for the com- 
pletion, printing, binding, distribution, and sale of said compilation. 
By that act it was provided that Miller's compilation — after the 
gênerai laws enacted by that session had been incorporated into it— 
should be printed, under the supervision of the compiler, "by the 
state printer as other state printing is done," with a full and com- 
plète index, by the consécutive sectiop numbers, in pages of the size 
and measurement of Howell's Annotated Statutes, with annotations 
to each section, set in one-half the measure of the text, and ar- 
ranged in two columns on the page, ail on paper of a specified kind. 
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furïiishèd by the board Of state auditors, and bound by the state 
bindèra. The act further pi?ovided that the compilation should be 
known as the "CompUed Mws Michigan, 1897," and required an édition 
of 20,000 copies to be printed and bound by the state printer and 
binder, and delivered to the secretary of state for distribution, 
as the public acts were distributed, and, in addition, one copy to be 
delivered to eaeh senator and représentative of the législature of 
1S95, and one copy each to the compiler and the two commissioners. 
The secretary of state was directed by the same act to sell, f rom 
tiine to time, any number of the copies remaining after such distribu- 
t/on, except such number as was held for future distribution, at 
snch price per copy, not lesisthan the actual cost thereof, as the board 
of «tate auditors should détermine. That act gave the compiler, 
foP services under it, an àdditional compensation of |2,500. Sess. 
Làws 1897, Act' No. 26. Th6 défendants are ail connected with the 
exécution of the acts of 1895 and 1897,— Miller, as stated, being 
compiler, under appointinent of the lefeislaturej Gardner, secretary 
of state; Steel, state ti-easurer; Prench, commissioner of the state 
land office (the last three officers constituting the board of state 
auditors, referred to ih tbe act of 1897); the Robert Smith Printing 
Company, state printer; ànd Smith, Thorpe, and Stephenson, ofiScers 
of the printing company. They ail denied any connection with the 
prOpoeed printing, bindiiig, distribution, or sale of the Miller com- 
pilation; except as directed by the above acts of the législature. 
Twenty thousand copies of the flrst volume of the Miller compila- 
tion having been printed, but not bound, the présent suit was brought 
by Howell. The relief asked by him was: That the défendants be 
restrained perpetually from distributing or causing to be distribut- 
ed, and from selling or ofEering for sale, either the whole or any 
part of the above compilation of the statutes of Michigan prepared 
by Miller, and printed by the Robert Smith Printing Company, and 
from delivering or causing to be delivered to any person, iirm, or 
corporation the manuscript or any printed matter, or any part of 
the same, forming or intended to for m the whole or any part of 
such compilation as prepared and compiled by Miller; and, further, 
from distributing or causing to be distributed, selling or ofiEering for 
sale, the whole or any portion of the matter prepared or printed, in- 
tended as "Compiled Laws Michigan, 1897," "2," and "Index," or any 
part of thè sàme. That it be adjudged that the compilation of the 
statutes of Michigan ' prepared by Miller, printed in part and in 
process of being printed by the Robert Smith Printing Company, 
constitutes and is a piracy upon Howell's Annotated Statutes of 
Michigan, and an infringement upon the rights and the property of the 
plaintiff arisifag under the acts of congress of the United States 
respecting copyrights. And that a preliminary writ of injunction 
be issued, restraining the défendants from parting with, transferring, 
or delivering to any individual, corporation, or offlcer the whole 
or any part of the manuscript prepared by or under the direction 
of Miller, or the whole or any part of the printed matter of what is 
to constitute the said "Compiled Laws Michigan, 1897," or any part 
of sùch matter, whether in manuscript, printed, or printed and 
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bound; and further restraining the défendant Gardner from dis- 
tributing or causing to be distributed, the whole or any part of 
said Conapiled Laws, and the défendants Gardner, Steel, and French 
from flxing and determining a price per volume for the sale of said 
compilation, and from selling or offering for sale volume 1, volume 
2, or the index prepared under the direction or supervision of Miller, 
and restraining the said défendants, Jointly and individually, from 
distributing or causing to be distributed, from transférring or caus- 
ing to be transferred, from selling or causing to be sold, or offering 
for sale the whole or any part of said "Oompiled Laws Michigan, 
1897," prepared and compiled by Miller, or under his supervision, 
whether such compilation be designated by the name or title stated 
or by any other name or title. A restraining order was entered 
substantially in accordance with the prayer of the bill, to remain in 
full force and effect pending the détermination of a motion for a 
preliminàry injunction to be thereafter heard upon notice. Subse- 
quently such a motion was heard, and an injunction was denied. 
The restraining order previously granted was, however, continued 
in force,' but only for the purpose of preventing the distribution 
and transférring of Miller's compilation pending the considération 
and détermination of this suit on the présent appeal. 

The principal contention of the défendants is that, as the granting 
of the relief asked will directly interfère with the performance of the 
duties imposed upon them severally by the state in connection with 
said compilation, the suit must be deemed to be, in légal effect, one 
against the state. It is said that the défendant Miller, having done 
his work as compiler under the direction of the state, the results of 
his labor belong absolutely to the state, and are in its possession; 
and that the other défendants, the officiai printer of the state, the 
state treasurer, the secretary of state, and the commissioner of the 
land ofiQce, hâve no interest in the subject-matter of the suit, except 
as public ofificers charged by statute with the performance of certain 
duties in connection with the compilation of the laws of the state. 
Upon thèse grounds it is contended that an injunction against the 
défendants would be, in a constitutional and légal sensé, an injunction 
against the state, when the state, although an indispensable party, is 
not before the court, and cannot be compelled to submit to its juris- 
diction. lî thèse views be sound, it would be our duty to affirm the 
judgment, without considering the merits of the question of infringe- 
ment. Indeed, as the jurisdiction of the circuit to proceed at ail 
is denied by the défendants, it would be unseemly to discuss the mer- 
its of the case without flrst deciding whether the circuit court had 
jurisdiction to entertain the suit for any of the purposes of relief 
set forth in the bill. 

The position of the défendants, namely, that the court cannot re- 
strain them from doing what they hâve been commanded by the state 
to do, even if what they intend to do will be in violation of the plain- 
tiff's rights, is supposed to be justiiied by the décision of the suprême 
court of the United States in Belknap v. Schild, 161 U. S. 10, 25, 16 Sup. 
et. 443. The report of that case shows that the United States was in 
the possession of and using, at one of its navy yards, a caisson gâte con- 
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structed under its orders, according to plans and spécifications adopted 
by the bureau of yards and docks, — a board in tlie naval service of the 
government. Schild, claiming that the gâte had been made in violation 
of a patent granted to him by the United States for an improvement in 
caisson gâtes, brought his suit against Belknap and others, who held 
and exercised, respectively, at the time, offices at the navy yard at Mare 
Island, Cal. Part of the relief prayed was that the défendants be re- 
strâined by injunction from using the caisson gâte containing the plain- 
tiff's patented improvement, and that such caisson gâte be destroyed, or 
delivered up to the plaintiff. The suprême court, after an extended 
review of the previous cases relating to suits against the United 
States or against a state, said that "the exemption of the United 
States from judicial process does not protect their offlcers and agents, 
civil or military, in time of peace, from being personally liable to an 
action of tort by a private person, whose rights of property they 
hâve wrongfully invaded or injured, even by authority of the United 
States" ; and "such offlcers or agents, although acting under the order 
of the United States, are therefore personally liable to be sued for 
their own infringement of a patent." It then proceeded to show that 
the circuit court erred in awarding an injunction against the use by 
the défendants of the caisson gâte in question. Eeaffirming the prin- 
ciple announced in a former case (Patterson v. Kentucky, 97 U. S. 
501, 506), that the right of property in the physical substance which 
is the fruit of discovery is altogether distinct from the right in the 
discovery itself, the court said: 

"Title In the thing manufactured does not give the right to use the patented 
invention; no more does the patent right in the invention give title in the 
thing made In violation of the patent." 

After referring to Vavasseur v. Krupp, 9 Ch. Div. 351, 358, 360, the 
court proceeded: 

"In the présent case, the caisson gâte vpas a part of a dry dock in a navy 
yard of the United States, was constructed and put in place by the United 
States, and was the property of the United States, and held and used by the 
United States for the public beneflt. If the gâte was made in infringement of 
the plalntifC's patent, that dld not prevent the title in the gâte from vesting 
in the United States. The United States, then, had both the title and the 
possession of the property. The United States could not hold or use it, 
except through offlcers and agents. Although this suit was not brought 
against the United States by name, but against their officers and agents only, 
nevertheless, so far as the bill prayed for an Injunction, and for the de- 
struction of the gâte in question, the défendants had no individaul interest in 
the controversy. The entlre interest adverse to the plaintiff was the Interest 
of the United States in property of which the United States had both the title 
and the possession. The United States were the only real party, against 
whom alone in fact the relief was asked, and against whom the decree would 
efCectively operate. The plaintiff sought to control the défendants in thefr 
officiai eapaclty, and in the exercise of their officiai functions, as représenta- 
tives and agents of the United States, and thereby to defeat the use by the 
United States of property owned and used by the United States for thecom- 
mon défense and gênerai welfare; and therefore the United States were an 
indispensable party to enablethe court, according to the rules which govern 
its procédure, to grant the relief sought; aad the suit could not be main- 
tained without violatlng the principles affirmed in the long séries of décisions 
of this court, above cited." 
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It thus appears that the suprême court, in Belknap v. ScWld, pro- 
ceeded in its judgment upon the ground that the caisson gâte used at 
the navy yard of the United States under the supervision of the oflfi- 
cers of the government, had become its property, and that such use 
could not be enjoinedj because an injunction could not operate directly 
upon the government's use of its own property, when it was not a 
party to the suit, and could not, without its consent, be sued. 

In the more récent case of Tindal v. Wesley, 167 U. S. 204, 221, 17 
Sup. et. 770, the gênerai subject of suits against the government or 
against a state was again under considération. That was an action of 
ejectment by a citizen of New Yorli in the circuit court of the United 
States sitting in South Carolina against certain persons for the posses- 
sion of real property, wliich was held by the défendants only in their 
capacity as oflficers of the state. The défendants insisted that within the 
meaning of the constitution of the United States the suit was one 
against the state of South Carolina. But the court rejected that 
view, and held that the plaintiff was not to be debarred from an ad- 
judication of his claim to the real estate in question, and from a judg- 
ment for its possession as against the défendants, simply because such 
défendants asserted that the property belonged to the state. The 
court said: 

"The settled doctrine of thls court whoUy precludes the idea that a suit 
against Individuals te recover possession of real property is a suit against the 
state, simply because the défendant holding possession happens to be an 
ofBcer of the state, and asserts that he Is lawfuUy in possession on its behalf . 
We may rep'eat hère what was said by Ohlef Justice Marshall, deliveriug the 
unanimous judgment of this court in U. S. v. Peters, 5 Cranch, 115, 139: 
'It eertainly can never be alleged that a mère suggestion of title in a state to 
property in possession of an individual must arrest the proceedings of the 
court, and prevent their looking into the suggestion, and examining the 
validity of the title.' Whether the one or the other party is entitled In law 
to possession Is a judlcial, not an executive or législative, question. It does 
not cease to be a judlcial question because the défendant claims that the 
right of possession is in the government, of which he is an offlcer or agent. 
The case hère is not one in which judgment is asked against the défendants 
as offlcers of the state, nor one in which the plaintiff seeks to compel the spé- 
cifie performance by the state of any contract alleged to hâve been made by 
it, nor to enforce the discharge by the défendants of any spécifie duty en- 
joined by the state. Nor is it one, like Cunningham v. Railroad Co., 109 U. 
S. 446, 452, 3 Sup. Ot 292, 609, above cited, in which the plaintiff seeks to 
enforce a lien upon real estate in the actual possession of and claimed by the 
state, where a decree of sale would be fruitless, as no title could be given to 
the purchaser without the présence of the state as a party to the proceeding. 
It is a suit against individuals,— a case in which the plaintiff seeks merely 
the possession of certain real estate once belonging to the state, but which 
the complaint allèges has become his property, and which, accordiog to 
the verdict of the jury and the judgment of the court thereon. must, on this 
record, be taken to belong absolutely to him. The withholdlng of such pos- 
session by défendants is consequently a wrong, but a wrong which, according 
to the View of eounsel, cannot be remedied if the défendants ehoose to assert 
that the state, by them as its agents, is in rightful possession. The doors 
of the courts of justice are thus closed against one legally entitled to posses- 
sion, by the mère assertion of the défendants that they are entitled to pos- 
session for the state. But the eleventh amendment gives no Immunlty to 
offlcers or agents of a state in wlthholding the property of a citizen without 
authority of law. And when such officers or agents assert that they are in 
rightful possession, they must make good that assertion when it is made to 
appear in a suit against them as individuals that the légal title and rlght of 
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possession Is In the platotiflf. If a suit agalnst offlcers of a state to enjoin 
them JÇsom enforclug an unconstitutlonal statute, whereby the plaintiff's prop- 
erty wlfl be injured, or to recover damages for taking under a void statute 
the prbperty of the citizen, be not onè agalnst the state, It Is impossible to see 
how aistilt agaliist the same Indivlduals to recover the possession of property 
belonglSg to the plaintifC, and illegally withheld by the défendants, ean be 
deem^d ^ suit| .agalnst the state. Any other view leads to this resuit: That 
if a state, % ïts offlcers, acting upder a void statute, should seize for public 
use the property of a Citizen, wlthbut mailing or secùring just compensation 
for him, and thus vlolate the constitutional provision declaring that no state. 
shall deprlveany person of property wlthout due process of law (Chicago, B. 
& Q.^IL.Oo. v. Chicago, 166 U. S. 326, 236, 241, 17 Sup. Ct. 581), the cit- 
izen is rémediless so long as the stàte, by Its agents, chooses to hold his 
property; for, according to the contention of the défendants, if such agents 
are sued as Indivlduals wrongfuUy in possession, they can brlng about the 
dismlssal of the suit by simply Informing the court of the offlcial charaeter 
in which thay hold the property thus Illegally appropriated. It is true that 
eveh in such a case the citizen may. If he choose, rely upon the good faith of 
the stete in the matter of compensation. But he is not compelled to part -with 
his property for public use, except upon the terms prescribed by the suprême 
law of the land, namely, upon just compensation made or secured. * * * 
We are of opinion that this suit Is not one agalnst the state wlthln the meaning 
of the elerenth amendment, and as the record before us shows that the plain- 
tif? Qwns the premlses, and Is entltled to possession as agalnst the défendants, 
the'judgment must be afflrmed." 

In this state of the law, it cannot be held that the ofiBcial charaeter 
of the présent défendants constitutes of itself a reason why they may 
not be enjoined from infringing the rights, if any, which the plaintiff 
bas under the copyright laws of the United States. A state cannot 
authorize its agents to violate a citizen's right of. property, and then 
invoke the constitution of the United States to protect those agents 
against suit instituted by the owner for the protection of his rights 
against injury by sucli agents. Of course, if property be the subject 
of litigation, and if the property belong to tiie state, and is in its actual 
possession by its offlcérsj a suit against such ofiacers to enjoin them 
from using and contrôlling the property would be regarded as a suit 
against the state, and, for the reasons stated in Belknap v. Schild, 
would be dismissed by the court. 

The défendants, in the case before us, assert that the original 
manuscript constituting Miller's compilation was and is the property 
of the state, and for this reason it is assumed that the doctrine of 
Belknap v. Schild detennines the présent case in their favor. It may 
be true — ;indeed, we think it is true — that the manuscript of the Mil- 
ler compilation is the property of the state; and the mère préparation 
of such manuscript and the possession of it by the state do not con- 
stitute a légal wrong to the plaintiff. , And if this suit had as its only 
object a decree disturbing the state's possession of that manuscript, 
and ordering the surrender of it to the plaintiff, or its destruction, 
so that it could not be used, we should say, according to the rule 
announced in Belknap v. Schild, that such a suit would be one against 
the state, and could not be entertained. But such is not the présent 
case. Its principal object is to prevent the défendants from distrib- 
uting or selling the Miller compilation so far as it has been printed, 
and from printing the part still in manuscript and in the hands of 
the public printer to be printed and delivered to the proper ofiScers of 
the state for distribution and sale. Although the plaintiff may not 
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in law, hâve any ground for complaint because the state offlcers hâve 
that manuscript in their possession, he maj nevertheless involie the 
aid of a court of equity to restrain the défendants from printing or 
publishing such manuscript, if the printing or publication thereof would 
infringe his rights under the laws of the United States. If the plain- 
tifl has a valid copyright, he is entitled, under the constitution and 
laws of the United States, to the sole liberty of printing, reprinting, 
publishing, and vending the books copyrighted by Mm. Eev. St. U. 
S. § 4952. And the ^urcuit courts, and district courts of the United 
States having the Jurisdiction of circuit courts, are given "power, upon 
bill in equity, filed by any party aggrieved, to grant injunctions to 
prevent the violation of any right secured by the laws respecting copy- 
rights, according to the course and principles of courts of equity, on 
such tenus as the court may deem reasonable." Id. § 4970. The ju- 
risdiction thus conferred by statute is in harmony with the principles 
of equity jurisprudence as recognized at the time of the adoption of 
the constitution, and it may be exercised for the protection of an indi- 
vidual against any injury to his rights under the copyright statutes 
by oflficers of the state. Those officers cannot interpose their oificial 
character, or the orders of the state, against such relief as may properly 
be granted. 

Tt may hère be observed that if, before the caisson gâte in question 
in Schild's Case had been constructed, the patentée had applied for the 
relief necessary to prevent such construction, a différent case would hâve 
been presented to the suprême court. In the présent case, it is alleged, 
the défendants hâve printed, and are about to hâve bound and distribut- 
ed, part of Miller's compilation, and are about to print, publish, bind, 
and distribute the balance of the manuscript of such compilatioa It 
would be extraordinary if a court of equity coUld not stay the hands 
of the défendants, if what they are about to do' will be in violation 
of the plaintifl's rights as secured by the laws of the United States, 
and has no other sanction than a législative enactment which must 
yield to the législation of congress enacted under the authority of the 
constitution of the United States. It cannot be admitted that the 
law is otherwise in this country, however it may be in countries whose 
governments are not based upon a written constitution, and whose 
législative power is paramount. 

We are, then, to inquire whether it appears from the record before 
us that the plaintiff has rights, under the laws of the United States, 
which the défendants, acting under législative sanction, will violate, 
unless restrained by injunction. It was suggested in argument that 
no one can obtain the exclusive right to publish the laws of a state in 
a book prepared by him. This gênerai proposition cannot be doubted. 
And it may also be said that any person desiring to publish the stat- 
utes of a state may use any copy of such statutes te be fouud in any 
printed book, whether such book be the property of the state or the 
prqperty of an individual. If Miller had eut from Howell's books, de- 
livered to him by the state, the gênerai laws of Michigan as therein 
printed, and the pages so eut out had been used when his compilation 
AJvas printed, — if this had been doue, and nothing more, — there would 
bave been no ground of complaint. But it is said that he did more 
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than this, and that he appropriated such parts of Howell's books as 
werç the resuit of the latter's labor and industry. In Banks v. Man- 
chester, 128 U. S. 244, 9 Sup. Ct. 36, it was held that the reporter 
of the décisions of a court could not copyright the opinions of the 
court, or the statements and headnotes of cases as prepared by the 
court or by any member thereof. But in Oallaghan v. Myers, 128 
U. g. 617, 645, 650, 9 Sup. Ct. 177, it was held that «the reporter of 
a volume of law reports can obtain a copyright for it as an author, 
and that such copyright will cover the parts of the book of which 
he is the author, although he bas no exclusive right in the judicial 
opinions published" ; citing numerous authorities. Upon like grounds 
we are of opinion that Howell was entitled to hâve copyrighted his 
volumes of Annotated Statutes, and that such copyright covers ail 
in his books that may fairly be deemed the resuit of his labors. Speak- 
ing generally, this would include marginal références, notes, memo- 
randa, table of contents, indexes, and digests of judicial décisions pre- 
pared by him from original sources of information; also such head- 
notes as are clearly the resuit of his labors. We do not perceive 
any difflculty in holding that his copyright would embrace aU such 
matters, for they constitute no part of that which is pubhc property, 
and are plainly produced by the compiler. The motion for an injunc- 
tion was heard in the circuit court upon the évidence furnished by a 
comparison of the flrst printed volume of the Miller compilation with 
Howell's Annotated Statutes, and by the afïidavits of the several de- 
fendants. It would bave been more satisfactory if the case had gone 
to a spécial master for a report as to ail those parts of the Miller 
compilation which were alleged to hâve been substantially appropri- 
ated from Howell's Annotated Statutes. The court below was left 
to make such comparison for itself, and the labor required in that way 
bas fallen upon this court. Under ordinary circumstances, we should 
remand the cause, with directions to send the case to a master, before 
the application for an injunction was ânally disposed of. But we re- 
frain from adopting that course in déférence to the suggestion on behalf 
of the State that t^e public interests might be injured by any serions 
delay in determining the case. 

Among the afladavits used on the hearing of the application for 
an injunction was one made by the défendant Miller, It was very 
full and explicit upon ail the material issues made by the pleading. 
The facts stated by him — using substantially the words of the witness 
— may be thus summarized: In executing his work as compiler 
he devised a plan of arrangement of the General Statutes of Michigan 
then in force which differed in arrangement from former compilations, 
in that the latter were based upon the Kevised Statutes of the state 
of 1846. He took the statutes in force in 1897, and made an arrange- 
ment as if there had been no previous compilation. While the earlier 
compilations had been subdivided into a large number of titles, — the 
compilation of 1857 having 40 titles, that of 1871 having 41 titles, 
and Howell's Annotated Statutes having 42 titles, — he divided his 
compilation into only 19 titles or principal subdivisions, as indicated 
in his report of December 22, 1896, to the governor of the state. In 
subdividing the titles of his compilation into parts and chapters, no 
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attention was paid to subdivisions and chapters in fornaer compilations, 
except so far as was necessary to préserve intact tlie chapters of the 
Revised Statutes of 1846, wliich ctiapters were retained so far as their 
several sections were then in force. Other gênerai enactments of 
later date, kindred to the subjects of those chapters, were included 
therewith in the successive chapters of his compilation. In devising 
the captions to the several titles, parts, and chapters of his com- 
pilation, he adopted the captions and the corresponding subdivisions 
of the revision of 1846, so far as the same were applicable and suited 
to his purpose. When they were not applicable, and could not be used, 
he adopted captions essentially new, and adapted to the subject-mat- 
ter of such subdivisions, so that whenever anj title or chapter of the 
Revised Statutes of 1846 was inserted as being gênerai laws still in 
force, he preserved and used the titles thereto as they were enacted 
by the législature of Michigan when the revision of 1846 was enacted 
into law. When any gênerai enactment subséquent to the revision of 
1846 was included in the compilation, he pMced at the head of such 
enactment the original title thereto as adopted by the législature; and 
to subserve the purpose of subheads in the division of chapters he adopt- 
ed the plan of printing in capital letters the leading words of such 
titles, as catchwords to the eye, and indicating the subject-matter of 
the act. He did not use the smallcap subheads used by Howell to 
indicate corresponding subdivisions of his chapters. In order to indi- 
cate the date of enactment and approval and the taking effect of any 
gênerai statute, he devised the plan of noting the same as a sidenote in 
the margin of the page opposite the title of the gênerai enactment. For 
the purpose of indicating the history of each separate section of any 
gênerai enactment, as to its amendment subséquent to the enactment 
of the statute, he devised the plan of noting such amendments, the year 
thereof, the date of approval, and the time of taking effect, together 
with the section number of such section in ail prier compilations of 
the gênerai laws of the state, in chronological order, in footnotes imme- 
diately foUowing such section, so as to show the complète législative 
history of each section subséquent to its enactment, and to note its 
number in the compilations of 1857, 1871, Howell's Annotated Stat- 
utes, or in so many of those compilations as it appeared. In collect- 
ing together the gênerai statutes in force, and numbering their sections 
consecutively, as had been done in ail prier compilations, he adopted, 
in order to indicate such consécutive numbering, the plan used by his 
predecessors Cooley and Dewey in 1857 and 1871, the numbers being 
inclosed in parenthèses at the head of the several sections. In mak- 
ing annotations denoting the législative and compilation history of 
the varibus sections of the gênerai laws of the state, he noted the con- 
sécutive numbering of sections as they appeared in Howell's Annotated 
Statutes, in the same manner as he deemed it his duty to note the same 
numbering of sections in tte prier compilations of 1851 and 1871. In 
making thèse annotations relative to enactment, amendment, and 
section numbering of the sections of the gênerai laws of the state as 
they appear.in the several volumes of the Session Laws, compilations, 
and Revised Statutes of Michigan, he referred to the original session 
laws and original compilations, and did not pirate and copy the same 
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from Howell's Annotated Statutes. His work was based upon original 
research, and référence to those volumes. In preparing the copy of 
STiCh notes and annotations, lie had the original volumes continually 
at hand, and continually referred thereto; and in the préparation of 
such work he used Howell's Annotated Statutes only in the same way 
in which he used the other anthorized compilations of the laws of the 
statfe. For the préparation of the copy for the printer, he was fur- 
nished by the secretary of state with three complète sets of Howell's 
Anûôtated Statutes, and the same number of ail the Session Laws after 
the year 1869. Thèse sets of Howell's Statutes and Session Laws 
weré used by him in preparing copy for the printer; and in the prépara- 
tion pf such copy he took froni the pages of such sets of Howell's Stat- 
utes and the Session Laws fùrnished to him, as best suited his con- 
venience, the text of the gênerai laws then in force, and pasted the 
same upon sheets of paper, lèaVing sulHcient margin for the addition of 
such sidenotes and footnotes as became necessary for him to add in 
the completion of his work. So far as any such tÈxt was taken from 
the pages of Howell's Annotated Statutes, only the bare text of the 
statutes and the sidenotes, as they had long before been printed and 
published in the pages of the Session Laws of the state and of the prior 
compilations, were used by hinû; and in no instance were the annota- 
tions cOfitained in Howell's volumes, or the notations of enactment of 
laws, oi- the amendment of sections, or consécutive section numbering 
utîlized by him. The use of the pages of Howell's Annotated Statutes 
in the préparation ci the text was necessary, and the three sets of stat- 
utes were fùrnished him by the state for such use, because the state 
côuld not furnish copies of the older session laws, they having been 
long before ont of print; and he tised such text only so far as it con- 
tained the statutes as enacted, and did not use any part of the work of 
HoWell; In order to insure perfect accuracy, it became necessary, on 
account ôf the ntimerous errors in the text of the laws as printed in 
Howell's ' Statuies, to compare the same carefully with the original 
prints «f the statutes as issued by the state, which involved great and 
tedious labor, and resulted in the discoTery of errors, which errors and 
variations were ofiBcially reported by him. In the préparation of the 
digest oî the décisions of the supreine court, to be published in connec- 
tion with the varions sections of the gênerai laws of the state, he did 
not follOw the plan or arrangement of similar annotations in Howell's 
Annotated Statutes, but, instead thereof, he adopted the plan of placing 
ail the annotations to each section immediately following the end 
thereof, and having the same printed in a double column on the page, 
instead of in Unes running the full width éf such page. He classifled 
and arrangea such annotations and digests in groups, with original and 
appropriate side heads for convenience in référence. In preparing the 
digest of the de<'isions of the suprême court of Michigan interpreting 
such statutes, and upon the various subjects involved in the sections 
of the gênerai laws of the state, he continually referred to the volumes 
of décisions as published under the authority of the state, framing and 
writing his digest and condensations from the original renorts. In 
many instances, when the same met his approval, he copied the head- 
notes or syllabi from thoSe reports. In maby other instances he used 
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the exact language of the court itself, frequently making such slight 
changes as were necessary to préserve grammatical consistency. He 
made no use whàtever of the annotations and digests of Howell. The 
cqrrespondence between his work and HoweH's he accounted for by the 
fact that Howell adopted a similar method in the préparation of his 
work, and used the original headnotes, syllabi, and the original language 
of the suprême court décisions in the same manner as he did. In prepar- 
ing copy for the constitution of the United States he used the pamphlet 
édition of that constitution published by the authority of the gênerai 
government in 1891 and certifled as having been compared with the 
original in the department of state, April 13, 1891, and found to be 
correct. The subdivisions of the sections of the articles of the consti- 
tution as published in such pamphlet édition did not correspond with 
the subdivisions of the constitution as published in Howell's Annotated 
Statutes. The index as published in Howell's Statutes could not be, 
and was not, used by him. It became necessary to number the para- 
graphs as contained in the pamphlet édition of that constitution in 
consécutive order, and then he prepared copy for the index that would 
correspond. In preparing copy for the constitution of the state he 
adopted the pamphlet édition thereof, compiled and published under 
the supervision of the secretâry of state in April, 1893, because that 
copy was certifled by the secretâry of state to hâve been carefully com- 
pared with the engrossed copy of the constitution on file in his office, 
and was, therefore, ofiacially certifled to be correct. He induded as 
an index to the constitution of the state the same index that was pub- 
lished in connection with the pamphlet compiled and published by the 
secretâry of state. The index so used is the same one that was pub- 
lished by the state department in the Michigan manual continuously, 
beginning with the session of 1885. 

This is a fair summary of the many facts stated by Miller in the 
afQdavit referred to. After carefully compariçg the printed part of 
Miller's compilation with Howell's Annotated Statutes, we do not flnd 
that the statements of Miller, in respect of the material issues of fact, 
are overthrown. At any rate, the évidence tending to show that Miller 
appropriated the labors of Howell is not of such character as to justify 
a court of equity in interfering to prevent the printing, publication, 
distribution, and sale of the compilation recognized by the state légis- 
lature. In the brief of the learned counsel for the appellant are given 
instances in which, it is contended, the notes of Howell hâve been so 
copied as to show that Miller did not resort to the original sources 
of information, but, under the disguise of slight altérations of words 
and forms of expression, really appropriated the work of Howell. But 
it is to be observed that those notes relate principally or often to 
previous statutes and judicial décisions which would be referred 
to by annotators in substantially the same way, even if they resorted 
exclusively to the original common sources of information, and did not 
hâve bef ore them at the time the books of others who had been engaged 
in the same kind of work. There are some instances specified in the 
original brief for the appellant which seem to justify the charge that 
Miller did appropriate the labors of Howell. In respect of some of 
those instances, it may be said that the plaintiff claims as his work 
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références to statutes and décisions which are almost identical with 
références to be found in former compilations. As contrasted with the 
extent of tiie new compilation, the instances cited in the brief of the ap- 
pellant are not so numerous, and of such character, as to justify the in- 
terférence of a court of equity. The législature having determined 
that the public interests required a new compilation of the laws of the 
state, and the work having been eompleted, the court should not inter- 
fère by injunction, unless the right to the relief asked is clearly manif est 
from the évidence. In our judgment, the plaintifl has not made such a 
case as would justify the interposition of a court of equity by injunc- 
tion. The order denying the injunction is afSrmed. 



ELECTRIC CAR CO. OF AMERICA et al. v. NASSAU ELECTRIC R. OO. 

(Circuit Court of Appeals, Second Circuit December 7, 1898.) 

No. 98. 

Patents— iNFRiNGEMENT—CoNTEOT.Lina Bwitch fok Electric Motobs. 

The Condict patent. No. 393,323, for a controUing switch for electric 
motors. was not antlcipated nor atfected in its scope by the Paine patent, 
No. 321,749, for a method of regulatlng electric lights, and Is infringed by 
a d*>vice in which, when a chanj^e is made from séries to multiple, instead 
of the résistances being eut in preparatory to the time of changing the con- 
nections, they are eut in during the transltlonal positions which resuit in 
a change from séries to multiple. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

On final hearing of the bill in equity of the présent complalnants against 
the Hartford & West Hartford Railway Company in the circuit court of the 
United States for the district of Connecticut a decree was entered by Judge 
Townsend which declarefl that claims 20, 21, 22, 27, 28, 29, and 31 of letters 
patent No. 393,323, dated November 20, 1888, Issued to George Herbert Con- 
dict for an Improvement In switches for electric motors, had been infringed 
by the defendant's use of electric car controllers manufaetured by the Walker 
Company, and known in the case as types Bi and B^, and directed an injunc- 
tion. 87 Ped. 733. In a blll in equity which was thereafter brought by the 
same complainants against the présent défendant in the circuit court of the 
United States for the Eastern district of New York, an order was entered by 
Judge Lacombe which directed a preliminary Injunction upon the same 
claims against the use of four forma of electric car controllers used by the de- 
fendant. 89 Fed. 204. This appeal :s ffom that order. 

George J. Harding, for appellant. 
Frédéric H. Betts, for appellees. 

Before WAXLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. A "controller" is the easily recognîzed 
cylinder-shaped electric mechanism of an electric car at the left hand 
of the motorman, which is operated by a handle which is constantly 
being swung to and fro, and is the visible means by which the speed 
of the car is retarded or is promoted. The controller, as a whole, is 
a device for regulating or controlling the current delivered to an elec- 
tric motor, and thereby regulating the speed of the car. Before the 
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date of the Condict patent, there were two différent methods for regu- 
lating the supply of the current. "Originally," Judge Townsend says, 
"the supply was regulated by coils of wire known as rheostatic or résist- 
ance coils. Thèse coils were either switched in séries into a single 
wire circuit carrying the current from generator to motor, or into parai- 
le! or multiple wire paths or circuits. In the flrst, or séries arrange- 
ment, the total résistance was the sum of the number of coils; in the 
second, or parallel arrangement, the total résistance was decreased in 
proportion to the number of parallel paths. This method, known as 
the 'rheostatic,' or dead résistance, method, was détective because of 
its waste of energy, inasmuch as the potential thus obstructed and not 
expended in propelling the car was converted into beat, and lost." The 
second method was that called "the séries parallel control" method, 
which substituted for thèse résistance coils the coils of the motor, and 
changed from tune to time the connections of its circuits. This meth- 
od of control was impracticable for two reasons, which are clearly 
stated by Mr. Jenks, one of the complainants' experts, as follows: 

"First. If changes of circuit connections involving large clianges of internai 
résistance were made, tlie electrical and magnetic disturbances incident to 
such circuit changes were too- severe to be borne by the apparatus, and were 
often dangerous to the motorman and passengers on the car. Second. If the 
possible circuit changes were so numerous as to involve only slight and very 
graduai changes of internai résistance, the apparatus became too complicated 
for practical uses, and the numerous and various magnetic changes involved 
in a System of this Ijind were too serions to be borne by the apparatus, as a 
matter of constant practice." 

Condict combined thèse two methods, and says in his spécification 
that, in order to overcome the dangers incident to a change of motor 
connections, "I hâve constructed my switch so that at the time of 
changing the connection I insert résistances more or less great accord- 
ing as to the résistance of the motor connections; that is to say, if 
the motor résistance is great, the auxiliary résistances would be small, 
and vice versa. I also so arrange the switch that the résistances are 
ail eut ont of circuit as soon as the new motor connection is made. 
Their function is to reduce the current flowing, so that at the time of 
making the change in the motor connections the current is small com- 
pared with what it would be if thèse résistances were not inserted; 
and, furthermore, thèse résistances are gradually eut in and out, so as 
not to suddenly change the résistance to the current beyond a given 
amount." His controUer therefore utilizes each System by the move- 
ment of one handle, so that the shock which would be caused by a sud- 
den change of motor connections is prevented by the introduction of 
dead résistance before or at the time of such change. The switch can 
also be used for slight changes in the résistances "when slight varia- 
tions in the speed or power of the motors is required." The spécifica- 
tion thus describes a main and a minor invention, and contains two 
groups of claims, one of which comprises claims 27, 28, 29, and 31, 
wherein the main invention was described. The minor invention of 
the second group, comprising claims 20, 21, and 22, consists in the 
use of résistances for slight variations in speed which are eut in and 
out, as formerly, but "in a switch combination which embodies the 
main invention." Thèse claims are as follows: 
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"(20) The coaibination of a source of electrlc energy, the coils of one oi 
more electric motors, a switch for Connecting sald coils , in différent ways to 
vary the motOT résistance, one or more résistances, and a switch to put said 
résistances info or out of the motor circuit wlthout changing the motor con- 
nections to vary the power of the current flowing through the motors. 

"(21) The combination of a source of electric energy, the coils of one or more 
electric motors, a switch for Connecting said colis in différent ways to vary 
tte motor résistance, and one or mprç résistances; said switch being adapted 
to put the said résistances in succession into or out of the motor circuit with- 
out changing the motor connections to vary the power of the current flowiug 
through the motors. 

"(22) The combination of a source of electric supply, a switch for coupling 
up the coils of a motor or motors in a predetermined order, a séries of ré- 
sistances, a contact block on said switch in circuit with the motor and ré- 
sistances and having contact edges for cutting in or out the résistances one 
at a time, contact brushes for said résistances, and connected to the source 
of electric supply, and resting on the contact blocli:, and adapted to be brought 
into or out of contact with It in succession, whereby the résistances may be 
eut ipto or out of the motor circuit wlthout varying the connection of the 
motor coils." 

"(27) The combination of an electric motor, a source of electric power, a 
motor circuit, a motor switch to vary the power of the motor, two or more 
résistances, a résistance switch to eut said résistances gradually into or out 
of the motor circuit, and a connection between the said swltches, whereby a 
movement of the motor switch wiU first eut in one or more of the résistances, 
and, af ter changing the power of the motor, automatically eut the résistances 
out of circuit again. 

"(28) The combination of a motor having separate colis, a motor circuit, 
a motor switch for coupling up said colis so as to vary the internai résistance 
of the motor, a résistance, and a résistance switch to eut in and out the said 
résistance upon shiftlng the motor switch to vary the coupling of the motor 
colis. 

"(29) The combination of a motor having separate coils, a motor circuit, 
a motor switch for coupling up said colis so as to vary the internai résistance 
of the motor, a résistance, a résistance switch to eut in and out the said résist- 
ance upon shiftlng the motor switch to vary the coupling of the motor coils, 
and means controlled by the motor switch for operatlng the résistance 
switch." 

"(31) The combination of two motors, a source of electric power, a motor 
circuit, a switch for coupling the coils of the motors in séries or multiple to 
vary their internai résistance, a résistance, a switch to insert the résistance 
when the motor switch Is being shifted, and a connection between said 
swltches to operate both simultaneously." 

The ultimate question upon this appeal is whether the four varieties 
of the defendant's mode of regulating the current are within, the patent 
as the record enables us to construe it. The défendants contention 
is that the danger which Condict wanted to avoid was that from 
sparMng, which arose from the fact that at the time of changing the 
motor connections the résistance of the motors was more or less eut 
out, and that to overcome this danger his invention was an insertion 
of résistances, Sp that, bëfore the motor switch had eflectively moved, 
there were in place dead résistances in the circuit. It is asserted that 
this mèthod is the one literally stated in claim 27, "whereby a movement 
of the motor switch will flrst ciit in one or more of the résistances," 
and that the language in the other claims of the same group, "before 
shîfting the motor switëh," or "when the motor switch is being shif ted," 
îheaiis an insertion preparatory to circuit changes, or before the switch 
hàs movfed suflficiently to disturb the motor connections. There is no 
doubt that the danger from sparking was the great one présent in the 
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patentee's mind, and that the insertion of a résistance prior to a change 
of connection is probably the best way in which to use the mixed Sys- 
tem. 

The question of construction upon this appeal from the order of Judge 
Lacombe is whether, as construed by Judge Townsend, or — the record 
in the Hartford Case not being before us — whether, in view of any addi- 
tional light which is presented in this record, the claims tie up the in- 
vention to a particukr order of time, and exclude an insertion during 
the brjef period of time while the handle is being continuously moved 
to effect the rearrangement of the motor circuits. The language of 
Judge Townsend's opinion does not speak with précision upon this 
exact question. We thinli that it was one of the questions before him 
upon the subject of the extent of the invention and of infringement. 
He, however, enjoined the use of type B'^, in which a résistance was 
not introduced anterior to any rearrangement. There was no break in 
the current. One motor was eut ont, whereby the entire current was 
thrown upon the other. The first motor was then reconnected in 
parallel, and in the act of shifting connections résistance was intro- 
duced, so that too much current should not be thrown upon the single 
motor. Judge Townsend deflned his construction of the patent by the 
conclusion that the defendant's B^ was the mixed controller of the 
claims in controversy. Does the record upon this appeal indicate that 
Judge Townsend's construction was either erroneous or of doubtful 
validity? It cannot be denied that Condict's combination of two 
existing Systems for regulating the supply of current to an electric car 
motor was previously unknown, and that the invention was of much 
importance. It is also true that in his spécification and drawings he 
shows four progressive ways or positions in which the coils of the motor 
are coupled, and that in changing from the first position of broken cir- 
cuit to the second position of open circuit, a résistance coil is switched 
into circuit. The patentée also said in his spécification: "It is évi- 
dent that, while only four ways of coupling up the coils of the motor 
are known, a large variety of connections might be made invoMng the 
same gênerai principles." It is also obvions that the mixed controller 
System is in use, whether the insertion is preparatory to or accompa- 
nies the shifting of the motor switch, and that in ail the forms used 
either by the défendant in this case or by the défendant in the Hartford 
Case auxiliary résistance was brought in at the time of making the 
change to parallel, by which we mean during the séries of transitional 
movements which are made without stopping for an appréciable time 
and which effect the change in the connections of the motor. This is 
true, notwithstanding the f act upon which the défendant relies that the 
counter electro motive force which is developed by the motors in action 
sets the current back, and créâtes à résistance; but the character of 
that kind of force is variable, and dead résistance is in f act needed to be 
somewhere used to protect the motor from too sudden shock. There is, 
and there must be, a substantial use and an enjoyment, more or less 
partial, of the beneflts of the Condict idea and System, although the 
insertion of the dead résistance takes place during the transitional posi- 
tions which resuit in a change from séries to multiple. If, however, 
the spécification requires, or the claims demand, a limitation of the 
91 F.— 10 
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patent to a preparatory insertion of dead résistance, the claims must 
be construed accordingly. Claim 31, which perhaps describes the 
principal invention with as much précision as any one of its group, calls 
for a switcli for coupling the coils of the motors in séries or multiple 
to vary their internai résistance, a résistance, a switch to insert the 
résistance when the motor switch is being shifted, and a connection be- 
tween said switches to operate both simultaneously. The invention of 
the résistance is not required in this daim to anticipate, or to be pre- 
paratory to, or to be previous to the change of the circuit connections, 
but can be made when the change is in progress. Claims 28 and 29 call 
for a résistance switch to eut in and out the résistance upon shifting 
the motor switch to vary the coupling of its coils, and, so far as the 
time when the insertion of a dead résistance is to be made is concerned, 
do not differ from claim 31. The défendant uses four methods of 
coupling for the purpose of regulating the current. In form 3 a ré- 
sistance is introduced before the motor connections hâve been dis- 
turbed, and half of the résistance remains in the circuit after the change, 
and the form is conceded to infringe claim 27 under the présent record. 
It also infringes the other and broader claims. In form No. 1 the 
motors are in séries in the fourth position, are reorganized and are in 
multiple in the eighth position. In the flfth position one motor was 
eut out of circuit, dead résistance was interposed in positions 5 
and 6, was eut out and the motors thrown into multiple. In form No. 
2 the motors are at séries in the fourth position, and are at multiple 
in the eighth position. Positions 4, 5, 6, and 7 are the same as in form 
No. 1, and résistances are used in positions 8 and 9, in which the 
motors are in multiple. The résistances are not removed at position 8, 
but are withdrawn during changes 9 jind 10. The positions from 5 to 
9, inclusive, are transitional positions. In form No. 4 there is no 
résistance at position 4 where tiie motors were in séries, the circuit was 
opened in position 5, and in position 6 the external résistance appears 
with the motors in multiple. During the reorganization, and simul- 
taneously with the change from séries to parallel, the résistance was 
introduced. Forms 1, 2, and 4 are an infringement of claims 28, 29, 
and 31. 

One assignment of error is that the Nassau controllers Nos. 1 and 
2 employ substantially the method of control described in the patent 
of W. & J. & S. B. Paine, No. 321,749, dated July 7, 1885, for a method 
of regulating electric lights, a patent which was not considered by 
Judge Townsend in the Hartford suit. The object of the Paine patent 
is said by the appellant to gradually vary the illuminating eflects of 
a number of incandescent electric lamps and to be especially applicable 
to the control of lights in the border of a theater, and it is said to show 
a group of lamps flrst placed in séries and then in multiple, a résist- 
ance inserted in séries suocessively, and a switch which changes the 
lamps from séries to multiple, and inserts and cuts out résistances. If 
the assertions of the appellant's witnesses are ail accurate, the patent- 
ability or the scope of the Condict patent is not altered. There is a 
manifest différence between the necessities of a System for varying the 
iUuminating effects of incandescent lamps in a room and the needs of 
electric mechanism for regulating the current to be conveyed to electric 
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motors, and thus regulating the speed of a car. The Paine patent, 
with its groups of incandescent lamps, told nothing to the inventor who 
was trying to protect an electric car motor in action from the inflow of 
a current dangerous both to machinery and to passengers. It follows 
that claims 20, 21, and 22 were also infringed. The order of the 
circuit court is afQrmed, with costs. 



AMERICAN BOX-MACH. CO. v.. HUGHES et al. 

(Circuit Court of Appeals, Second Circuit. December 7, 1898.) 

No. 26. 

Patents— Infringtsment—Box-Covering Machines. 

The Munro patent No. 298,879, for an improvement In box covering and 
trimming machines, consti'ued, and Jield not infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This Is an appeal from an interlocutory order of the circuit court of the 
United States for the Southern district of New York, whlch granted an in- 
junction pendente llte against the infringement of claims 2 and 3 of letters 
patent No. 298,879, dated May 20, 1884, to Gordon Munro, for an improvement 
in box covering and trimming machines. Munro had received letters patent, 
dated July 26, 1881, and numbered 244,919, for a machine for applying a 
single external covering of paper upon boxes, which patent was sustained by 
Judge Blodgett In the Seventh circuit. Box Co. v. Wilson, 50 Ped. 425. Pat- 
ent No. ^8,879 was for a machine of the same gênerai charaeter, but which 
applied two or more external coverings simultaneously upon boxes, was called 
the double-strip patent, and was sustained by Judge Butler in the Third circuit 
(Machine Go. v. Day, 32 Fed. 585), and by Judge Coxe in this circuit, who 
delivered an oral décision. The question upon this appeal was that of In- 
fringement. 

Lysander Hill, for appellant. 
Edmund Wetmore, for appellees. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The machine of the patent in suit had a 
réel containing a roll of covering paper, which was adjustable later- 
ally on its shaft, in either direction, by being clamped between two 
disks or washers. The patentée says in his spécification that he was 
thus enabled to put any number of réels or rolls upon one shaft, and 
confine each roll by clamping disks, "whereby the material will be 
properly fed to the paste roller, and be kept in right Unes with the 
guides and the trimming material." A second réel, upon which was 
wound the second or trimming material, was also supported upon a 
separate shaft at a différent level, and cOntained the appliances and 
reel-Iocating disks of the flrst réel. After the strips of material hâve 
been pasted, they pass through guides, which are metaUic rods, in 
which are formed bends or recesses, "which are made of such size as 
will conform, respectively, to the width of the covering and the trim- 
ming material being used; and thèse guides should hâve as many 
such recesses as there are separate strips of the covering or the 
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trimming matérial." Each bend receives one of the strîps. "The guide 
of the trimming strip is so adjusted relatively to the otiier that it will 
apply the trimming strips to the covering strips, as may be desired.'' 
Ail the strips then pass over a roller, "where tiiey are brought in con- 
tact with each other and adhère together," 
Claims 2, 3, and 6 are as follows: 

"(2) An apparatus for applying simultaneously a plurality of strips to a 
box, conslstlng of a rotable box support, réels for tlie strips, pastlag mecti- 
anlsm, and guidlng meclianism for the several strips, whereby tliey are caused 
to overlap, and a suitable supporting frame, ali substantially as , deseribed, 
whereby the strips are pasted,. overlapped, aud wound upon the box, as set 
forth. . 

"(3) An apparatus for applying siniultaneously a plurality of strips to a box, 
conslstlng of a suitable supporting frame, a rotable box support, réels for the 
strips, pastlng mechanism, and laterally adjustable guidlng mechanism for 
the several strips, ail substantially as deseribed." 

"(6) The trimming and covering strip réels, placed one above the other, and 
laterally adjustable with référence to one another, for the purpose of regu- 
lating the overlapping of the strips. In combination with the pasting mechan- 
ism and the tempering roUers, subétantlally as and for the purpose herein- 
before set forth." 

The motion for a temporary injunction was brought upon the be- 
lief t^iat the défendant used the MunJ?o two-strip machine, with sepa- 
rate shàfts at différent levels, but sùbstituted for the guides an iron 
bar, which sêrved to guide the trimming strip and to control its travel 
relative to the covering strip, so that the two came together, one 
overlapping the other, One witness testifled that this construction 
was nsçd, but the truth of his sta.teaient was so strongly denied that 
the alleged infringement must rest upon the position that the later- 
ally adjustable roUs were the only guides, and constituted the guiding 
mechanism of claims 2 and 3. This position was acquieseed in by 
the circuit judge, who said : "The môunting of the réels on différent 
shafts and at différent levels, making the réels laterally adjustable, 
seemed to constitute 'guiding mechanism,' within the meaning of the 
patent." We do not concur in this construction, but are of opinion 
that the spécification shows that the guiding mechanism of claims 
2 and 3 are the guides specially deseribed and pointed eut, or their 
équivalent; and that the laterally adjustable réels, while they may 
tend to keep the materfal in right lines with the guides and so regu- 
late to some estent the overlapping of the strips, cannot properly be 
called "guiding mechanism." The spécification is so spécifie in regard 
to the character and ofiâce of the guides as to show that there was 
in the mind of the patentée a distinction between adjustable réels 
and guides. The order of the circuit court is reversed, with costs. 
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ROSE V. HIRSH et al. 

(Circuit Court, B. D. Pennsylvanla. Deçember 21, 189S.) 

No. 58. 

1. Patents— Infrinsement— Eléments of Damages and Pkofits. 

A défendant, adjudged to hâve used as a component part of hls finished 
produet an article which infringes plaintiff's patent, must account for any 
profit or advantage gained by his wrongdoing; and, while tlie measure of 
such recorery is usually the enhanced priée received for his produet, sueh 
measure Is not exclusive; and, where it Is shov?n that he lessened thecost 
of his produet by the use of the Infringing Instead of the patented article, 
the différence may properly be considered as a gain for -whieh he should 
account. 

2. Same— Evidence to Sdppokt Decree for Profits. 

A decree for profits against an infringer cannot be glven unless the évi- 
dence discloses the existence of profits, and affiords a basis for determlnlng 
the amount thereof. 

TÎiis was a suit in equity by John Rose against Henry Hirsh and 
others for infringement of a patent. Heard on exceptions to report 
of master as to damages and profits. 

Henry E. Everding, for complainant. 
Strawbridge & Taylor, for respondenta 

DALLAS, Circuit Judge. This case is bef ore the court on excep- 
tions to the report of the master, to whom it had been referred to 
ascertain and state an account of the gains, profits, and advantages 
which had accrued to the défendants from their infringement of the 
complainant's rights under the flrst claim of letters patent of the 
United States No. 504,944, as well as the damages sustained by the 
complainant by reason of the said infringement. The claim above 
referred to is as follows: 

"(1) A tubular métal stick for umbrellas or parasols, sald stick belng dravyn 
down near one end so that the tubular end portion of the stick Is reduced in 
dlameter and increased In thickness as compared with the body of the stick, 
substantlally as speclfied." 

The master found and reported that the évidence bef ore him would 
not warrant the award of any substantial amount, and accordingly 
recommended a decree for nominal damages only. The plaintifE has 
flled seven exceptions. Of thèse, the fifth and sixth relate to the re- 
fusai of the master to flnd in accordance with a proposition which 
is stated upon the brief of the complainant as follows: "That the 
complainant has been damaged to a certain sum of money, which 
can be estimated readily by ascertaining what he would hâve re- 
ceived from the défendants for each gross of rods which they pur- 
chased from Kiehl and others, had those rods been purchased of 
complainant." In other words, the complaint made by the fifth and 
sixth exception is that the master should, upon the basis indicated, 
hâve assessed damages to the plaintifl, irrespective of the question, 
presently to be considered, respecting the profit alleged to hâve ac- 
crued to the défendants by reason of their use of the infringing 
article. Thèse two exceptions are, in my opinion, not well taken. 
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The report satisfactorilj deals with their subject, and does not sland 
iu need of amplification or support. The seventh exception is gên- 
erai, and does not call for particular considération. 

Upon complainant's brief, the substance of the three remaining 
exceptions is reduced to a single proposition, as follows: "That the 
défendants, by the purchase from Riehl and others of the infringing 
article, bave saved a certain amount of money over and above the 
priée which they had previously paid to the complainant." The 
point thus presented raises two questions: (1) Is the proposed meas- 
ure or criterion for ascertainment of profits by the défendants an 
admissible one? (2) If it be an admissible one, can it, under the 
évidence, be applied to this case? 

1. The défendants hâve been adjudged to be wrongdoers, and the 
law requires that any profit, if any, which they hâve madè, not in 
their business generally, but by reason of their wrongdoing, shall 
be accounted for and paid over to the plaintiff, Therefore, what- 
ever advantage, if any, thèse défendants hâve derived from their 
use of the patented article, they should be compelled to pay over 
to the plaintiff, no matter in what way that advantage may hâve 
been attained. Generally, the profit derived by a défendant from his 
incorporation of an infringing article in his ultimate product is 
to be measured by the excess in price vrhich he has received for 
that product by reason of his vyrongful inclusion therein of the pat- 
entée thing. But this measure is not exclusive of ail others. If 
there has been a profit in fact, and that profit can be shown in any 
legitimate mode, the plaintifif is entitled to recover it; and it seems 
to me that it would be quite as legitimate to establish the existence 
of profit in this case by shoveing that the défendants, by using the 
infringing "stick," had cheapened the cost of their umbrellas, as by 
showing that, by such jise, they had enhanced their price. 

2. The plaintiff has, however, failed to adduce évidence from 
which a flnding of profits, upon any theory, could be founded. His 
contention is "that the défendants, by the purchase from Riehl and 
others of the infringing article, hâve saved a certain amount of 
money over and above the price which they had previously paid to 
the complainant." But they hâve not shown any "certain amount" 
as being the différence in the price paid by défendants for the in- 
fringing article and a price which they otherwise would bave been 
required to pay to the complainant for the genuine article. There 
is no proof of the prices at which the plaintiff sold the patented 
article during the period of the purchase by défendants of the in- 
fringing article; and the évidence clearly shows that, at that time, 
"sticks" which did not embody the invention, as well as those, genu- 
ine or infringing, which did embody it, were ail upon the market, 
and were sold in compétition and at inconstant and varying priées. 
The plaintiff himself testifled that he was compelled to sell his pat- 
ented rods at varying and reduced priées, because of "compétition 
by other makers," for which the défendants were not responsible; 
and, upon being asked whether he had not himself sold to the de- 
fendants tubes not embodying the invention at the same priées as 
those at which he sold the patented article, he refused to answer. 
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New, if the plaintiff sold his patented sticks at the same priée at 
which he sold unpatented sticks, it is difflcult to understand how 
the défendants could hâve realized any saving by buying infringing 
sticks iu the open market; but it appears Irom the évidence that 
the défendants generally purchased the unpatented sticks at a 
less price than that which they paid for the infringing articles, al- 
though they sold their umbrellas at the same price whether they 
embodied the one class of sticks or the other; and, this being so, 
it is inconceivable that by buying the infringing, instead of the 
genuine, article, they actuaUy reaped an advantage. Therefore a 
flnding that the défendants had saved anything by using the infrin- 
ging -rods could not hâve been rested upon any assured basis, and, 
of course, a finding of any "certain amount" of savings was abso- 
lutely impossible. The law is solicitous that wrongdoers shall not 
profit by wrongdoing, but it does not sanction the substitution of 
unfounded conjecture for proof in determining either the fact of the 
existence of profit or the amount thereof. The exceptions are dis- 
missed, the report of the master is confirmed, and the decree recom- 
mended by him will be entered as the decree of the court. 



MELVIN et al. v. THOMAS POTTEE, SONS & CO. 
(Circuit Court, ïï. D. Pennsylvania. January 12, 1899.) 

1. Patents— Pkocbss— Test of Pàtentabii.itt. 

No test, which can be deflnltely applied to ail cases, to détermine ■whether 
or not a proeess of manufacture is patentable, has been authoritatively 
established; but It is not essential to patentability that the proeess sbould 
efCect a chemical change in the substg,nce operated upon. 

2. Samr— Process of Manufactdring Linolbum. 

The Melvin patent, No. 412,2Î9, for a process for manufacturing linoléum 
floor-cloth, which relates to the maliing of Inlaid linoléum, and the essen- 
tial feature of which is the cuttlng of the pattern-forming shapes from 
sheets of spongy texture, and their attachment to the backing and to each 
other by means of their own adhesive nature, and without the use of any 
separate cementing composition, discloses a patentable invention, which 
was not anticipated by the method of making plaln linoléum then In use, 
nor by any prior patent or publication. 

3. Samb— Construction OB' Claims. 

Where languagfe used In a claim, abstraètly considered, Is susceptible 
of either of two constructions, it must be read in the light of the actual 
condition of things, and, if technical, be given the meaning in which It 
would be understood by those skilled in the art. 

This is a suit in equity by David Neilson Melvin and the American 
Linoléum Manufacturing Company against Thomas Potter, Sons & 
Co. (incorporated) for the infringement of a patent. 

C. C. Gill and Livingston Gilïord, for complainants. 
Charles N. Butler and Frank P. Prichard, for respondent. 

DAUjAS, Circuit Judge. This is a suit upon letters patent No. 
412,27a, dated October 8, 1889^ to David Neilson Melvin, for process 
of manufacturing linoléum floor-cloth, The claims involved are as 
foUows: 
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"(1) The process of manufacturing linoléum floor-c^otli, conslsting In form- 
ing granûl^ted linoléum composltloa Into sheets of spongy texture, cutting the 
sheets Into ghapes, arranging tlie sliapes on a flexible baek or foundation, 
and presSlig thèse sbapes into tbé foundation, substantially as set forth." 
"(3) Tbe prècéss for the manufacture of linoléum floor-clotli, consisting in 
forming sheets of spongy texture from linoléum composition, cutting thèse 
sheets Into shapes, arranging the shapes on a block or form, placing the 
shapes agalnst a canvas, pressing the blocli until the shapes adhère to the 
canvas, reïnoving the block, and flhally heating and agaln pressing the ma- 
terials, substantially as set forth.'' 

Notwithstanding the décision of the suprême court in the leading 
case of Comin|f v. Burden, 15 How. 252, some processes of manufac- 
ture are certainly patentable, although no test by which they may 
be distinguisiied from those which are not, and which can be deflnitively 
applied to ail cases, has been authoritatively established. Locomo- 
tive Works y. Medart, 158 U. S. 71, 15 Sup. Ct. 745. But no universal 
test need now be suggested, and I will not venture to propose one. 
It is suiHcient for the présent purpose to say that the criterion set up 
by the respondent cannot, in this instance, be adopted. The question 
is not whether the mode of opération described and claimed by Melvin 
is Chemical or is meehanical, but whether it is in fact a process, or is 
merely an aggregation of meehanical functions. I flnd no warrant 
in the authorities for the assumption that, unless a chemical change be 
effected by a process, no, patentable invention or discovery can be 
involved in it, It is true that in both Corning v. Burden and Loco- 
motive Works V. Medart processes involving chemical reaction were 
contrasted with methods which comprise nothing but successive me- 
ehanical stepS to produce a merely meehanical change in the substances 
operated upon. In doing tliis, however, the courts were illustrating, 
not deflning, the différence between a patentable and an unpatentable 
process. Êi Cochrane v. Deener, 94 U. S. 780, Mr. Justice Bradley, 
speaking for the suprême court, said: 

"ïhat a process may be patentable, Irrespective of the partlcular form of 
the instrumentallties used, cannot be disputed. * * * A process is a mode 
of treatment of certain materials to produce a given resuit. It is an act, or 
a séries of acts, performed upon the subject-matter to be transformed, and 
reduced to a différent state or thlng. If new and useful, it is Just as pat- 
entable as a pièce of maehlnery. In the language of patent law, it is an art. 
The maehlnery polnted out as suitable to perform the process may or may 
not be new or patentable, whilst the process itself may be altogether new, 
and produce ah entirely new resuit. The process requires that certain things 
should be done .vjrith certain substances, and in a certain order, but the tools 
to be used in doIng this may be pf secondary conséquence." 

This, as waa observed in Locomotive Works v. Medart, supra, was said 
in a case in which a patent was sustained for a process wMch "was 
not chemical in its nature, but, ag stated in the opinion of the court, 
was a séries of acts performed upon the subject-matter to be trans- 
formed and reduced to a différent state or thing." This terse de- 
scription of the process which was held to be patentable in Cochrane 
V. Deener may, with perfect aptitude, I think, be applied to the pro- 
cess now onder considération. As has been pointed out by the com- 
plainantà' expert: 

"The fitst stép, or the préparation of the tesserse, lnvc)lves the development 
of a form of material whose physical property, in conséquence of the treat- 
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ment used In Its formation, and the point at whlch tbat treatment was In- 
terrupted, possessed physical properties, as to plasticity, adhesiveness, and tlie 
llke, not found In any simllar product known to the prior art, and that thèse 
new properties were not the necessary resuit of the opération of a machine 
in shaping or likewise mechanically modifying the material acted upon, but 
were changes in the physical condition of a material, whlch could not hâve 
heen predicted, and whose récognition and application constituted a véritable 
discovery and invention. This same princlple, as I conçoive it, runs through 
the entire process referred to in the first claim, because every step of that 
process is founded on and involves nevr and original properties developed 
and existing In the material first described, namely, the tesserse or shapes, 
consisting of a spongy, granulated linoléum mixture, whose appUcatlon and 
union wlth canvas in a new manner constltute the central feature of the in- 
vention hère discussed." 

See, also, American Fibre-Chamois Co. v. Buckskin-Fibre Co., 18 0, 
G. A. 662, 72 Fed. 508. 

The évidence sustains the respondent's affirmation of fact that, 
prior to the complainants' patent, plain linoléum fioor-cloth was man- 
ufactured by causing a uniform layer of plastic linoléum, solely by 
reason of its own adhesive quality, to adhère to the backing; but 
the inference claimed to be deducible from this fact is not warranted 
by the proofs. The plain linoléum method was not anticipatory of 
the Melvin inlaid process. Inlaid linoléum was not produced by an 
obvions adaptation of the means by which plain linoléum had previously 
been made. Long after plain linoléum had been satisfactorUy pro- 
duced, very serious difficulties continued to confront the manufacture 
of inlaid linoléum, and to peiçlex the minds of those who were en- 
deavoring to overcome them. Nor was there anything in the inlaid 
linoléum art which anticipated the invention of this patentée. The 
Bunn patent of 1851, the several Walton patents, the Leake patent, 
and the German book by Fischer, which are the publications especially 
relied on, hâve ail been considered in the light of the conflicting views 
of the respective experts and of the arguments of counsel. Neither 
separately nor as a whole do they disclose the patented process. Its 
dominant and primarily essential feature is lacking in ail of them. 
The resort to sheets of spongy texture as the material from which to 
eut the pattern-f orming shapes, and the permanent attachment of those 
shapes to the backing by means of their own adhesive nature or pene- 
trating capacity, and wholly without the use of any separate cementing 
composition, was entirely new and original with Melvin. Upon hia 
conception that this was feasible bis process was founded, and, al- 
though it.may now seem strange that the practicability of makiag 
inlaid fioor-cloth without using cernent had not been recognized before, 
I am fuUy convinced that it never had been; and this conviction is 
strengthened by the fact that it was not so made either by Walton, 
who appears to hâve been the head and front of the linoléum art, 
nor by his lieensees, the complainants, who were at liberty to use 
everything which he had patented, and who, as manufacturers, were 
desirous of putting an inlaid fioor-cloth upon the market. It is gen- 
erally not very difftcult, in cases of this kind, to flnd in earlier publica- 
tions something which, upon dexterous présentation, may seem to 
suggest the patented invention, and the présent case is not without 
this élément; but it bas not been shown that, prior to the Melvin 
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invention, àny person, liowerer skilled in tlie art, could hâve obtained 
from any source information that would hâve enabled him to make 
inlaid linoléum floor-cloth according to the process of that invention, 
and certaiù it is that no one did so make it. I will not refer to ths 
alleged anticipations in détail. The respondent's expert testified that, 
in his opinion, one of the strongest, if not itself the strongest, was 
the Walton patent of 1882; but it is obvious to me, as the complain- 
ants' expert has testified it was to him, that the only idea which 
Walton eatertained in this connection, and the only thing he taught 
the world, was that linoléum fesseras may be secured to a canvas back- 
ing by an adhesive layer of linoléum material, or by some équivalent 
cément. Beyond this neither "Walton, Lealie, nor any other person 
had advanced when Melvin contributed to the art his unquestionably 
valuable discovery that the tesserae could be secured to the backing, 
and be united at their contiguous edges, without the use of any cément 
whatever. 

The parties differ as to how the phrase "granulated linoléum com- 
position," as it several times occurs in the patent, should be inter- 
preted. The respondent claims that it means linoléum composition 
which has been separated into grains, while the complainants insist 
that it was intended to and does describe, not a material which has 
been granulated, but that particular composition, in a thorough state 
of combination, from which granulated linoléum is made, as distin- 
guished from the somewhat dififerently constituted composition from 
which linoléum cément is made. The language in question, abstractly 
considered, is susceptible of either of thèse constructions, and there- 
fore must be read in the light of "the actual condition of things" 
(Reed v. Insurance Co., 95 U. S. 23); and, as it is technical and deflning, 
the material to which it refers can be identified only by determining 
from the évidence to which of the two conditions of linoléum composi- 
tion those skilled in the art would apply it. Upon this question the 
weight of the évidence is, as I view it, decidedly with the complain- 
ants. In the flrst place, the phrase is so used in the spécification as 
to indicate that linoléum composition in the form of grains could not 
hâve been contemplated as the material to be operated upon. The 
flrst step in the process is there described as "the sheeting of granu- 
lated linoléum composition into an adhèrent, spongy texture, of suflS- 
cient tenaeity to admit of cutting into blocks of the required shapes," 
and further on it is said: 

"Sheets Gt linoléum coinposltion of varions colors are flrst formed by sub- 
jecting unheated granulated composition to sufflcient pressure — roUer or other- 
wise— to form it into a spongy texture sufBciently cohérent to be handled as 
much as required, and may be eut Into varions sliapes by means of dies or 
rollers." 

Dr. Morton testified that, to any one having any knowledge of the 
terms employed, thèse statements would make it obvious "that the 
starting material to be used in carrying out the process of the patent 
in suit is to be that mixture of ingrédients in certain proportions, and 
in a thorough state of combination, which is known in said art as 
'granulated linoléum composition.' " Mr. Melvin testified that, at the 
date of the patent in suit, "granulated linoléum composition" meant, 
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to a man skilled in the art, "a composition before it was granulated, 
as it came from the mixer, and capable of being made into granulated 
linoléum." One of the respondent's witnesses (a man of considérable 
practical expérience) referred, in giving his testimony, to the composi- 
tion from whieh plain linoléum is made as "plain linoléum composi- 
tion," thus distinguishing and designating the sort of composition he 
had in mind with référence to the particular product to the making of 
which that composition is adapted; and in other and similar industries 
this manner of classifying and denominating différent kinds or condi- 
tions of unflnished material seems to be well known. It is quite sig- 
niflcant, too, that the composition which both the plaintifiEs and the 
défendant actually use is not granulated, but is a solid and compact 
mass. 

The conclusion that has been reached as to the meaning of the term 
"granulated linoléum composition," which is contained in the flrst 
claim, but not in the third, disposes of the only serious difflculty in- 
volved in the question of infringement. The charge has, as to both 
claims, been fully maintained. The patent is for a process, — for "a 
séries of acts performed upon the subject-matter to be transformed and 
reduced to a différent state or thing." The respondent performs the 
same séries of acts in substantially the same manner, and upon the 
same subject-matter, with the same resuit; and the variations it has 
introduced could not be regarded as material, without narrowing the 
scope of the patent by unreasonable construction, and denying to its 
owners any protection which would be commensurate with the char- 
acter and true extent of the patentee's conception and achievement. 
Decree for complainants. 



FALK MFG. CO. v. MISSOURI R. CO. et al. 
(Circuit Court, E. D. Missouri, E. D. January 10, 1899.) 

1. Patents— Intention— Application of Old Methods to New Use. 

The application of a well-lsnown inetliod to a new use in an art anal- 
ogous to that to which it had been applied does not involve patentable in- 
vention. 

2. Same — Pbocess— Imphovement in Rail Joints. 

Patent No. 545,040, for an improvement In rail joints and methods of 
forming the same, relates to a process for welding or uniting abntting 
rail ends so as to make a continnous smooth track, using well-known 
methods, which belongs to the domain of meehanical skill, and not to that 
of invention. It was also anticipated by the Bnglish patents to Stephen- 
son in 1831 and to Norrls in 1851. 

This is a suit in equity by the Falk Manufacturing Company 
against the Missouri Kailroad Company, Edwards Whitaker, the 
American Improved Rail-Joint Company, and Enamett M. Prey for the 
infringement of a patent. 

Seddon & Blair, Barton & Brown, and Frédéric H. Betts, for com- 
plainant. 

Bond, Adams, Pickard & Jackson and Boyle, Priest & Lehmann, 
for défendants. 
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Before SANBOEN, Circuit Judge, and ADAMS, District Judge. 

AD AMS, District Judge. Th,is is a suit to restrain the alleged in- 
fringement by défendants of letters patent of tlie United States No. 
545,040, dated Angust 20, 1895, for an improvement in rail joints 
and methods of forming the same. Complainant's title to the pat- 
ent is not denied, and, while the défendants Missouri Kailroad Com- 
pany and Edwards Whitaker deny infringement, the same is prac- 
tically admitted by the other défendant, the American Improved 
Eail- Joint Company, provided complainant's patent is valid. Its 
validity is assailed on two grounds: First, that it involved no 
patentable novelty; andy second, that it was anticipated. Each of 
the five claims of the patent, altiiough varying somewhat in phrase- 
ology, relates to a process for welding or firmly uniting abutting 
rail ends sq as to make a continuons smooth track for the opération 
of car wheels. Although the usual amplitude of statement, con- 
sidered necessary for securing a right to every conceivable variety 
or modification of the main object, is found in the claims, it is believed 
that four principal acts or opérations embody ail the essential processes 
of the patent, namely: (1) Cleaning the surfaces of the rails for a 
short distance from the ends to be joined; (2) heating the cleaned 
rail ends; (3) formingand adjusting a mold upon and around the 
rail ends; (4) pouring molten métal into this mold, and letting it 
remain there until it solidifies. It is true that différent methods of 
heating the rail ends are snggested, such as heating the mold before 
it is placed in position, and allowing it to impart its beat to the 
inclosed ends; or, after it is placed in position, to pour, and continue 
pouring, the molten métal into and through the mold until its con- 
tact with the mold itself and the rail ends inclosed therein has 
brought them to a sufiScient degree of beat, then to stop the outflow 
or waste, and fiU the mold so as to completely cover and euYelop 
the base flanges, the web, running flanges, and joints, and let it so 
stand until it sets. But, whatever njethod is resorted to, has but 
one end and purpose, and that is to so beat the rail ends as to expel 
ail moisttrre and prevent the efféct of a chill upon the cast. The 
resuit of the four opérations above mentioned, as claimed by the 
patent, is to unité the body of métal which surrcunds the rail ends 
securely to the surfaces of the rail ends by the fusion of the métal; 
in other words, according to the spécification of the patent and the 
argument of connsel, the method and process patented results in 
a molecular fusion of the rail ends themselvçs, and also with the 
intermediate and surrounding casting, so as to form a perfect and 
enduring union, and do away with the joints of the rail ends, and of 
their attending discomforts and annoyances. 

The first question to be considered is whether this process in- 
volves patentable novelty. In our opinion, without entering into 
any detailed analysis of the évidence bearing on the state of the 
art, consisting generally of publications, technical works, mechan- 
ical opérations, individual expériences, common knowledge, and 
divers patents, — ail of which bave been carefully considered, — the 
efforts of the patentée, as disclosed by this patent, belong to the 
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domain of mechanical skill, and not to the domain of invention. The 
proof shows, and common knowledge confirma, that the process of 
casting upon steel or iron is an old one; that the steps in the 
process set ont in the claims of the patent are each and ail of them 
old, and haye been for a Jong time familiar to, and practiced by, 
foundry men. The cleaning and heating of the rail ends to prépare 
them for perfect fusion with the east; the making of the mold, 
whether of sand or iron; the heating of the mold, and preparing 
it for the réception of the cast; the pouring into it of the molten 
métal, and so flUing it that ail the parts are involved, and made 
one with the cast; and, ûnally, allowing this heated, molten mass 
to stand long enough to solidify before removal of the mold, — are, 
each and ail of them, steps well known to foundry men and artisans 
in iron, steel, and metals, long before the application for the 
patent in suit was made. But it is argued that, although the same 
opérations hâve been employed in divers branches of mechanical 
industry, they had never been successfully applied to welding or 
fusing rail ends so as to make a practically continuons rail for the 
opération of cars. The facts of the case seem to justify this conten- 
tion of counsel, but it is not apparent to us how, or in what manner, 
the particular method of the patent, in itself, has any tendency to 
overcome the difflculties which confrbnted the artisans, and which 
prevented the practical application of the process to railroad tracks. 
The reason assigned in argument for the difficulty involTed is that 
the varying température to which railroad tracks were subject had 
caused such contraction of the rail ends as to pull apart the joints, 
or cause their breakage, in the Une, when exposed to cold, and 
such expansion of them as to cause a buckling or contrary effect 
when exposed to beat or warmer température. The contention of 
complainant's counsel is that the process of their patent, though old, 
when applied to street-railroad tracks, has produced a resuit which 
is new and bénéficiai, in this: that there is such a perfect fusion of 
the ends of the rails that the laws of contraction and expansion 
do not seriously affect them. In our opinion, this resuit does not 
foUow from anything involved in the éléments or combination of 
éléments of the patented method, or anything involved in the opéra- 
tion or effect of such éléments, in and of themselves. On the 
contrary, it is an old and familiar method, applied to a condition 
which is brought about by the needs of the récent changes and im- 
provements in street-railway propulsion. The heavier cars flrst brought 
into practical use by the introduction of electric power for their 
propulsion, a short time before complainant's patent was applied for, 
required very heavy and massive rails. Thèse rails, in order not to 
interfère with other consistent public uses of the stréets, were re- 
quired to be so sunk into the ground and fortifled by retaining walls 
of stone or cernent, that only the upper surface of the head and 
running flange are exposed. Under such conditions the natural 
laws of expansion and contraction hâve less scope for opération. 
The earth and inclosing substantial support subject the deep sunken 
rai) in a much less degree than exposed rails to the effects of changes in 
température. As a resuit, the main obstacle to the effective fusion of 
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rail ends theretofore found to exist in exposed rails, like those usually 
employed in steam locomotion and ordinary' tramways, is largely over- 
come, and the old method of welding the rail ends is rendered available. 
If the patentée had invented some practical method of overcoming the 
tendency of the rails to expand and contract, according to changes in 
température, he wonid hâve invented something new and usefui, but he 
is not entitled to a monopoly of such supposed invention merely because 
the well-known old process of his patent fell into a use made available 
by the adaptation of new conditions to new needs, with which the 
patentée had no concern. If we are to give the patentée the crédit 
of having in view at the time of his invention the new (Conditions 
connected with street-railway traction, rendered necessary by the 
introduction of the larger and heavier cars introduced with the elec- 
tric System of propulsion (which is a very libéral interprétation to 
be placed upon his claims, and probably not warranted), even then 
his patent would be nothing but the application of a well-known 
method to a new use in an art analogous to that to which the old 
method had been applied, and as such does not involve patentable 
invention. Smith v. Nichols, 21 Wall. 112; Roberts v: Eyer, 91 U. 
S. 150; Manufacturing Co. v. Cary, 147 U. S. 623, 13 Sup. Ct. 472, 
and cases there cited. 

Again, in our opinion, the complainant's patent is clearly anticipated 
by other patents pleaded by the défendants in thèir answer. The Nor- 
ris English patent of 1851 shows the rail sections united so as to 
form a continuons rail; shows also a divided mold, adapted to be 
placed around the abutting ends of two rail sections; shows also the 
process of pouring in the molten métal so as to surround the ends of 
the rail sections. While Norris, in his spécifications, speaks of form- 
ing a chair for the support of bars at joints, he also speaks of casting 
iron or other suitable metals onto the bars of railways, so as to join 
two of such bars together. He says his improvements relate, "flrstly, 
to a method of joining together ♦ ♦ ♦ the bars of railways," etc. 
He speaks of casting the iron or other suitable métal into the space 
usually occupied by the tightening key or wedge. He also speaks of 
pouring molten iron or other suitable métal into the mold, and thus 
to effect "a perfect union of the two"; and, finally, when formulating 
his claims, he says: "I claim, flrstly, joining ♦ • • the bars or 
other metallic portions of railways * * • by pouring molten iron 
or other suitable métal onto or about such parts." It is thus seen 
that Norris had in mind substantially the same object as the pat- 
entée in this suit had, and his method of accomplishing it is mani- 
festly substantially the same. But it is said that he nowhere de- 
scribes or claims the steps of cleaning rail ends or heating them before 
the final act of casting. We agrée with counsel for défendants that 
thèse steps were so well known to the founder's art, both in practice 
and prior patents, long before the Norris patent, as to be necessarily 
read into it. It is also said that Norris nowhere claims that fusion 
or molecular union, as distinguished from pressure or shrinkage, will 
resuit from the employment of his process. If the term "fusion" is 
not actually employed, the act of fusion, in our opinion, is necessarily 
taught in the Norris patent. He says in the spécifications : "In cases 
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wliere it is necessary to provide for an expansion or contraction of 
the parts to which my improvement is applied, I adopt the following 
or other method of interposing a stratum between the new casting 
and those parts intended to be joined or supported: TJpon a coarse 
canvas or other suitable fabric I spread a coating of loam and lime, 
or any such substance, a pièce of which is placed in contact with the 
rails or other parts, so as to cover the entire surface intended to be 
cast upon." This direction, in our opinion, is consistent only with 
the theory that the "perfect union" or "firmly united" or "securely 
united together parts" to which he refers in preceding portions of his 
spécifications contemplate the actual fusion or molecular union of the 
parts. Shrinkage or pressure of the parts, or the usual process of 
gripping, would clearly not hâve been prevented by the interposition 
of the coated membrane described by Norris. This prepared stratum, 
as he calls it, by reàson of the infusible character of the loam and 
lime employed, was intended to prevent the otherwise perfect union 
which would be formed by his process; in other words, to make a 
break or joint, when the conditions surrounding the use were such 
as rendered it necessary to prevent perfect union or fusion, and thus 
make provision for expansion or contraction. 

Again, the Stephenson patent of 1831, in our opinion, also teaches 
the art of molding cast upon joints of iron or steel, and by the employ- 
ment of the process substantially as described by the patent in suit. 
This Stephenson patent in terms calls for the steps of cleaning and 
heating, claimed by the patentée in this case. It also calls for the 
surrounding mold, and the pouring of molten métal into it, and says 
the resuit of the process is to cause a "firm union, or to cause it [the 
wrought iron] to unité firmly to the cast iron," or, as expressed in an- 
other part of the spécification, "to cause the cast iron to unité and ad- 
hère firmly to the wrought iron." In our opinion, this patent also 
teaches fused union, within the terms employed in the complainant's 
patent in suit. At any rate, the process and ail the steps of the meth- 
ods of Norris and Stephenson are substantially the same as that of 
the patentée of the patent in suit, and, if his process will produce 
fusion or molecular union between the casting and the iron or steel 
cast upon under certain external conditions, there is no reason per- 
ceptible to us why the same process, involving the same steps, would 
not hâve accomplished the same resuit under like conditions prior to 
the date of the patent in suit. It seems to us that any practical 
mechanic familiar with the founder's business cannot read thèse two 
English patents, to say nothing of several others in the case, almost 
equally suggestive, without seeing the applicability of the process 
there taught to any and ail the uses contemplated by complainant's 
patent. We therefore hold that complainant's invention was antici- 
pated at least by the Norris and Stephenson patents, above alluded 
to. It results that the complainant's bill must be dismissed. 

SANBORN, Circuit Judge, concurs. 



160 81 FEDERAL REPORTEK. 



LOVELL V. JOHNSON. 

(CJwnJt Court of Appeals, First Circuit, December 27, 1888.J 

No. 233. 

Patents— CoirSTHDCTioN—BRKECH-PiBOi fok Gcns. 

Thè But«brouk patent, No. 230,409, for an Improvemént ta breech-loadlng 
flrealrmls,: consistlng of a breecli^piece for a slngle-barreled gun, slotted 
In two dlrectlons,-^vertlcaIly and horlzontally,— whereby the hammer and 
top snap may be placed In Une, la valid, wlien limited, as It is by the 
proceedlngs In the patent office, and the language of the spécification and 
clalm, to the functlons of the two slots; but such patent Is not Infrlnged 
by guHB whlch do not contain the horizontal slot as described In the daim. 

Appeal îrdm the Circuit Court bf the United States for the District 
of Massachusetts. 

This was a suit in equity by Benjamin S. Lovell against Mary Eliza- 
beth Johnson f ot infringement of a patent. From a decree dismiss- 
ing the bill (82 Fed. 206), the complainant appeals. 

James E. Maynadier, for appellent. 

Causten Browne and Alex. P. Browne, for appellee. 

Before COLT, Circuit Judge, and WEBB and ALDRICH, District 
Judges. 

COLT, Circuit Judge. This is an appeal from the circuit court dis- 
missing the hiJJ. The suit was brought for infringement of letters 
patent No. 230,409, granted July 27, 1880, to Charles H. Eutebrouk, 
for an improvemént in breech-loading firearms. The spécification 
says: 

"My Invention consista of a novel construction of the breech-pleee of a slngle- 
barreled gun; my objeet belng to make a slngle-barreled breech-loading gun, 
wlth a central hammer and top snap In the same Une, whlch 18 simple, cheap, 
and very compact in^ Its construction. • • "^ In the drawlngs, A Is the 
breech-plece. This breech-plece Is slotted from top to bottom, to reçoive a 
central hammer, B, and Is also slotted across this central slot, to reçoive the 
locking-bolt, 0, and Its Connecting arm, c«. The locklng-bolt, 0, by whlch 
the barrel la locked In place, sUdes in this slot In the breech-plece. A, and Is 
moved forward and back by the tumbler, c, whlch is actuated by the flnger- 
lever, cl The boit, 0, It Wlll be seen, is In front of the central slot In the 
breech-plece. A, and the tumbler, c, at the rear, with the hammer, B, between 
them. To admit of this compact arrangement, I make the boit, C, wlth a 
slde-arm, cs, whlch extends back of the hammer, and connects the boit, C, 
and tumbler, c. This arm Is shown as a separate pièce from the boit, C, and 
Is best made ao for convenlence In putting both in place. There Is nothlng 
novel In thèse operatlve 'parts per se, and I hâve merely transferred them 
from double-barreled guns, and arrangea them, as described, so as to fit in 
and work withln the slotted breech-plece that I bave provided; the novelty 
of my devlce bélng in the structure of the breech-piece. A breech-plece for 
a slngle-barreled gun bas never heretofore been so contrived as to accommo- 
date a central hammer and top snap, the difflculty being to get the hammer 
and top snap In Une. ♦ • • What I" claim as my invention Is the breech- 
plece, A, of a slngle-barreled gun, slotted in two directions, as described,— 
that is to say, horlzontaUy and vertlcally,— the vertical slot belng In the center, 
whereby the hammer and top snap may be placed In Une, and stlU the oper- 
atlng parts accommodated, ail as set forth." 

The patent, as finally allowed, is for a breech-piece slotted in two 
directions, horlzontally and vertlcally; the vertical slot being in the 
center. 
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In the considération of the patent it is nècessary to refer some- 
what in détail to tlie proceedings in the patent office. In his ârst 
application the patentée said: 

"The glst of the invention is the combinàtlon of the breech-piece, A, slotted 
centrally to receive the hammer, B, and provided with the boit, G, for locking 
the barrel, actuated by a tumbler or pin, c, which is vertical, instead of hori- 
zontal. • • • What I claim as my invention is the combination of centrally 
slotted breech-piece, A, central hammer, B, md top snap, 0, c, ci, as shown." 

This application was rejected for want of novelty. Thereupon a 
second application was flled, which says: 

"It is this arrangement of boit, C, arm, c", tumbler, c, with its lever, ci, 
and hammer, B, in the slot in the breech-piece, A, VFhich constitutes my in- 
vention. What I claim as my invention is the combination of the centrally 
slotted breech-piece. A, central hammer, B, boit, C, arm, c», tumbler, c, and 
flnger-lever, ci, ail arrangea together as described." 

This application was again rejected on the ground of want of inven- 
tion, and that the hammer and locking mechanism are independent 
of each other, and do not form a legitimate combination claim. A 
third application was then filed. In this application the flrst mention 
is made of the horizontal slot. It déclares : 

"This breech-piece is slotted from top to bottom to receive a central hammer, 
B, and is also slotted across this central slot • * • to receive the locking- 
bolt, 0, and its Connecting arm, c^. The locking boit, C, by which the barrel 
Is locked in place, slides in this slot in the breech-piece, A. * * * What I 
claim as my invention is the combination of the breech-piece. A, slotted in two 
directions as shown, boit, O, arm, c^, tumbler, c, and flnger-lever, ci; the 
boit, C, being at the forward end, and tumbler, c, at the rear end, of the cen- 
tral slot, and the arm, c^, lying in a slot on one side of the central slot, as 
shown." 

This daim was again rejected for want of novelty. FoUowing this 
rejection the applicant sent a letter of remonstrance to the commis- 
sioner, which déclares, among other things: 

"Appllcant's Invention consists * * * in the combination of a locking- 
bolt, 0, having an arm, c^, with a breech-piece slotted centrally from its upper 
to its under side to receive the hammer, and with a slot across this central 
slot to receive the locklng-bolt, 0, and its arms, es." 

The application was again amended by substituting the foUowing 
claim: 

"The combination of boit, C, arm c2, tumbler, c, and flnger-lever, ci, 
with breech-piece. A, slotted from top to bottom to receive the central hammer, 
and slotted crosswise to receive the locking-bolt, C, and its arm, c2; the boit, 
O, being in front, and the tumbler, e, back of the central slot, and the boit, C, 
and the arm, c*, being in the crosswise slot, as shown." 

This claim was again rejected upon the références and for the reasons 
before given. The application was flnally submitted in the form in 
which it appears in the patent, and was again rejected, but on appeal 
to the board of examinera in chief the patent was allowed. 

The proceedings in the patent office, and the language of the spéc- 
ification and claim, place certain limitations upon this patent. AU 
the operative parts of the breech-piece were old. The boit must be 
in front of the central slot, the tumbler at the rear, and hammer be- 
tween them. The boit and side-arm are received by, and slide in, 
the horizontal slot. The vertical slot must be in the center cf the 
91 F.— 11 
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horizontal slot The claim is for a breech-piece dotted in two direc- 
tions, whereby the hanamer and top snap may be placed in Une, and 
still accommodate the operating parts. We think the claim valid, 
when limited to the functions of the two slots; such functions to be 
construed in connection with the spécification and drawings of the 
patent, the file wrapper and contents, and the prior art. 

The défendant is charged with making and selling two forms of 
infringing gans. In gun No. 1, the tumbler by which the boit is 
actuated is located in front of the hammer and the vertical slot. The 
trigger guard, at the side of the breech-piece, and ont of line with the 
hammer, constitutes the lever which opérâtes the tumbler. Unlike 
the patent in suit, the tumbler is not situated back of the ham- 
mer, the boit does not extend back of the hammer, and there is no 
horizontal slot extending across the hammer slot whereby the hammer 
and top snap may be placed in line. By the express terms of the 
spécification, the slotted breech-piece and the arrangement of oper- 
ative parts of the Eutebrouk patent are not found in defendant's gun 
No. 1, and, therefore, it does not infringe. 

In gun No. 2, the sliding-bolt is in front of the hammer, which is 
located in a vertical slot centrally formed in the breech-piece; and 
the finger-lever mechanism is on top of the breech-piece, directly back 
of the hammer, and in line with it. A screw passes through the flnger- 
lever and into the boit, and attaches the two together. By pushing 
the finger-lever to one side, the screw is drawn backward in its slot, 
thereby retracting the boit. The breéch-piece is cored eut upon both 
sides of the hammer, and the boit is extended back from the front to 
the rear of the hammer, and upon both sides of the hammer, but out 
of contact with the walls of the chamber. In the patent in suit, 
the tumbler engages a notch in the Connecting arm of the boit, and, 
when the tumbler is rocked by pushing the finger-lever, the arm and 
connected boit are drawn back. "The rear end of the Connecting 
arm of the boit is maintained in operative relation to the tumbler and 
the boit by the retaining walls of the horizontal slot." The important 
and vital question in this case is whether defendant's gun No. 2 con- 
tains the horizontal slot of the Eutebrouk claim. We feel bound, 
upon careful considération of the whole case, to adopt the defendant's 
View on this point. We think it plain that the conception of Eute- 
brouk was to retain, support, and guide the Connecting arm and boit 
in a horizontal slot formed in the vertical wall of the old hammer slot. 
This appeara from an inspection of the breech-piece and operating 
mechanism. The patent says, "This breech-piece is slotted across the 
central slot * * * to receive the locking-bolt and its Connecting 
arm, c^." It speaks of the operative parts being merely transferred 
from double-barreled guns, and arrangea "so as to fit in and work 
within the slotted breech-piece." In one of the several applications 
filed, it is said, "The arm, c^, is in a slot at one side of the central 
slot," and again, "The arm, c", lying in a slot on one side of the central 
slot." The recessed chamber in defendant's breech-piece does not con- 
tain the horizontal slot of the Eutebrouk patent. The fastening to- 
gether of the rear end of the locking-bolt and the finger-lever mech- 
anism obviâtes the necessity of any supporting slot. The flnger- 
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lever mechanism supports and guides the rearward extension of the 
locking-bolt. The so-called slot on eitlier side of the hammer in de- 
ïendant's breech-piece is a mère passageway. The only slot in de- 
fendant's gun in which the locking-bolt is guided and supported lies 
in front of the hammer slot, and the hammer slot is not central of it, 
in the sensé of the patent. For thèse reasons we flnd no inf ringement 
of the patent in defendant's gun No. 2, and it follows that the decree 
of the circuit court must be aiBrmed. The decree of the circuit court 
is aflûrmed, with the costs of this court to the appellee. 



OHANDLER ADJUSTABLB CHAIR & DESK CO. v. HEYWOOD BROS. & 

WAKEFIELD CO. 

(Circuit Court, D. Massachusetts. December 5, 1898.) 

No. 1,032. 

1. Design Patents— Construction of Statuts — Article Having Movablb 

Pabts. 

Kev. St. § 4929, cannot be so narrowly construed and limited as not to 
apply to a design for an article of manufacture, nor authorize a patent 
therefor, merely because such article bas movable parts. 

2. Samb— Design por Fdrniturk Support. 

The Hill design patent. No. 27,272, for a design for a furniture support, 
held valid on demurrer. 

This was a suit in equity by the Chandler Adjustable Chair & Desk 
Company against the Heywood Bros. & Wakefleld Company for infringe- 
ment of a patent. 

Edward S. Beach and Richard P. Elliott, for complainant 
Frederick L. Emery, for défendant 

BROWN, District Judge. An inspection of the drawings and spéc- 
ification of design patent No. 27,272, dated June 29, 1897, to Fred- 
erick W. Hill, assignor to the complainant, for a design for a furniture 
support, satisfles me that it claims and deflnes one design only. Though 
the furniture support shown and described consists of two members, 
thèse members are related and dépendent; and, though the configura- 
tion of each of thèse members is separately described, it is apparent 
that the parts must be assembled in order to display the design, shape, 
or configuration of the article of manufacture. 

The broad proposition advanced by the défendant, that section 4929 
of the Revised Statutes was not intended to apply to structures having 
movable parts, is not supported by the citation of any judicial décision; 
and, though certain rulings of the patent office (Ex parte Tallman, 82 0. 
G. 337; Ex parte Adams, 84 O. a. 311; Ex parte Smith, 81 0. G. 
969; Ex parte Brower [1873] C. D. 151) are presented to support 
this proposition, I am of the opinion that such a construction of the 
statute calls for an unwarranted and unreasonable limitation of the 
terms "manufacture" and "any article of manufacture," and leads to 
absurd and unjust results. For example, such a construction would 
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defeat claims like those in Burton v. Town of Greenville, 3 Fed. 642, 
and Britton v. Manufactnring Co.j 61 Ped. 94. 

To the objection of the défendant that the parts hâve no necessary, 
single, infallible, and flxed relation to each other, it is snfficient to say 
that the complainant describes and shows in his drawing a single and 
deflnite arrangement of parts. Therefore, even upon the narrowest 
construction of his patent, he is prima facie entitled to the design, 
configuration, or shape resulting from that spécial arrangement of parts 
exhibited in the drawing. 

Demurrer overruled, with costs; défendant to answer within 20 days. 



THE G. R. BOOTH. 

(Circuit Court of Appeals, Second Circuit. December 14, 1898.) 

No. 91. 

Shippino — LiABiLiTr OF Carkikk for Damage to Cakoo — Construction of 
Bill op Ladinq. 

, A clause In a blU ofladlng exemptlng the carrier from Uability for loss 
or damage "occasloned by causes beyond his control," foUowing the enu- 
meratlon of a large number of spécifie causes, ineludlng périls of the sea, 
fire, accidents of navigation, and others of llke nature, whlch would be cov- 
ered by such clause if glven a broad eolistruction, must be restrJcted In 
meanlng to causes of the same général nature as those particularized. 
As so construed, such clause does not relieve the carrier from llablllty for 
damage occasloned whlle the vessel was In port and belng unladen, by the 
exploislon of certain detonators formlng a part of the cargo, whlch made a 
hole in the slde of the ship, through whlch the sea water entered and 
Injured the goods, where the detonators were shlpped and handled In the 
usual way, and the explosion was an unusual, and even unprecedented, 
occurrence. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a suit in admiralty by the American Sugar-Eeflning 
Company against the steamship G. E. Booth for damages for injury 
to cargo while the ship was discharging in port, caused by the 
explosion of certain detonators, which constituted a part of her 
cargo, tearing a hole in the side of the ship, thirbugh which the sea 
water entered and daïnaged libelant's sugar. Libelant appealed 
from a decrée dismissing its libel. . The suprême court, in answer 
to questions certified by this court, held that the damage was not 
occasloned by a péril of the sea, nor by an accident of navigation, 
within the meaning of the bill of ladihg. 19 Sup. Ct. 9. 

Harrington Putnam, for appellant. 
J. Parker Eirlin, for appellee. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The suprême court having answered 
the questions heretofore certifled by this court adversely to the 
contention of the appellee, the cause is now hère for final disposi- 
tion; and the primary question is whether the steamship is liable 



THE G. E. BOOTH. 165 

to the owner of goods shipped for transportation to, and delivery at, 
New York, for damage caused to the goods, wliile the steamship was 
being discharged, by an explosion of certain detonators, part of the 
cargo shipped by other owners, and which was then being unladen. 
This court, having reached the conclusion that under the particular 
circumstances of the case the steamship was not négligent in tak- 
ing the detonators on board or in causing the explosion, certifled 
to the suprême court the question whether the loss to the libelant's 
goods was occasioned by a péril of the sea, the goods having been 
injured by the influx of sea water through a hole in the vessel caused 
by the explosion. It is now conceded by the appellee that there 
should be a decree for the libelant unless the steamship is re- 
lieved from liability by an exemption in the bill of lading under 
which the goods of the libelant were shipped, which was not relied 
upon in the court below (64 Fed. 878), or in this court at the orig- 
inal time of argument of the cause. The bill of lading reads as 
f ollows : 

"The ship and carrier shall not be llable for loss or damages occasioned by 
the périls of the sea or other waters; by flre from any cause or wheresoever 
occurrlng; by barratry of the master or erew; by enemies, pirates, robbers, 
or thieves; by arrest and restraint of princes, rulers, or people; by explosion, 
bursting of bollers, breakage of shafts, or any latent defect in huU, machlnery, 
or appurtenances; by collision, stranding, or other accidents of navigation, 
of whatsoever kind, even when occasioned by négligence, default, or error 
in judgment of the pilot, master, marines, or other servants of the shipowner; 
nor for any loss, or damage caused by beat, decay, putréfaction, vermin, rust, 
sweat, change of character, shrlnkage, leakage, breakage; nor for any loss 
or damage arising from the nature of the goods or the insufflciency of the 
packages; nor for any country damages; nor for the oblitération, errors, in- 
sufflciency, or absence of marks or numbers, address, or description; nor for 
risk of craft, hulk, or transshipment; nor for any loss or damage caused by 
the prolongation of the voyage; nor for any loss or damage occasioned by 
causes beyond his control." 

It is upon the last clause that the appellee relies, and the con- 
tention is that, the explosion having been without négligence on 
the part of the carrier, the damages in question are a "loss or dam- 
age occasioned by causes beyond his control." 

Manifestly, the clause was not intended to relieve the carrier for 
any loss or damage whatever occasioned by causes beyond his con- 
trol, and without négligence; otherwise it would take the place 
of nearly every other cause of loss and damage speciflcally men- 
tioned in the preceding clauses of the contract. Loss or damage 
occasioned by the périls of the sea would be occasioned by causes be- 
yond the control of the carrier; so would losses arising by acci- 
dents of navigation of whatsoever kind; so would losses or damage 
arising from the nature of the goods; so would losses arising 
from insuflSciency of address or description; and so would losses 
caused by the (unavoidable) prolongation of the voyage. If it had 
been the purpose of the clause to relieve the carrier from liability 
occasioned by any of thèse causes, they would not hâve been made 
the subject of particular enumeration. Some eiïect must be given 
to it, but the instrument, having been prepared by the carrier, is 
not to be extended in his favor beyond the strictest meaning of its 
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terms. This can be done by reading it as intended to apply to 
causes of loss ejusdem generis with those particularized, and we 
think it exempts the carrier only from other causes of loss or 
damage of a like nature to tbose enumerated and beyond his con- 
trol. 

The cause of the loss or damage in this case was a very peculiar 
one. The detonators exploded while being handled carefully, and 
from no extraneous cause. As this court stated in its certiflcate to 
the suprême court: 

"They were made In Germany, and were packed accordlng to the régula- 
tions prescribed by German law, adopted and enforced for the purpose of 
elimlnating any rlsk or danger In handllng or transportlng them. When thus 
packed, the immunlty from danger of any accidentai explosion Is supposed 
to be complète, and they are transported and handled like ordinary merchan- 
dlse, by carriers and truckmen, withbut the use of any spécial précautions to 
avoid risk. They do not explode when subjected to violent shock, as when 
thrown from such a height above the ground as to shatter in fragments the 
cases in which they are packed. They were customarily stowed and trans- 
ported in vessels like ordinary merchandise, indiscriminately with the other 
cargo; and until the présent occurrence, although millions of cases hâve been 
shlpped and carried to ail parts of the world, no accident has happened so 
far as known." 

By the explosion a large hole was made in the side of the ship, 
in conséquence of which sea water rapidly entered and damaged 
the goods of the libelant stowed in the hold. 

Such a cause of loss or damage does not seem to be of a like 
nature to any of the others mentioned in the bill of lading. It was 
one so uncommon and unique in its character as to be as dissimilar 
as any which could be conceived. We conclude that the libelant 
is entitled to a decree. 

The decree of the district court is accordingly reversed, with 
costs, and with instructions to ascertain the amount of the libelant's 
damages, and decree accordingly, with costs of the district court 



MADDOCK V. AMBEIOAN SUGAR-REPINING 00. 

(District Court, D. Massachusetts. December 17, 1898.) 

No. 594. 

Shippinq — Bill of Ladino— Liabihtt of Vessel fok Shortagb in Cahgo. 
A vessel is not liable for a shortage in the number of bags of sugar set 
but in the bill of lading signed by the master, although such bill and the 
sugar represented by It bave passed to a bona flde purchaser, where no 
fraud Is charged, and it is coneeded that ail the sugar actually recelved 
on board, or which came Into the hands of the master, was delivered. 

. This is a libel in admiralty by Henry Maddock against the American 
Sugar-Eeflning Company to recover a balance due for freight. 

Convers & Kir lin and Carver & Blodgett, for libelant. 
Russell & Russell, for respondent. 
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LOWELL, J. The libelant, who is the owner of the steamship 
Salamanca, seeks to recover the balance of freight due for the carriage 
of sugar on the steamship from Cuba to Boston. The respondent was 
the purchaser of the sugar, and seeks to offset against the unpaid bal- 
ance the value of 37 bags of sugar. The bills of lading, slgned by the 
master of the Salamanca and assigned to the respondent, acknowledge 
the receipt on board the Salamanca of 11,640 bags, and the respond- 
ent paid value for this number of bags to the shipper; -whereas the 
respondent contends that only 11,603 bags were dellvered to it in 
Boston. It is admitted, however, that ail the bags received on board, 
whatever the number, were duly dellvered. As the case is presented, 
I hâve to détermine if the vessel is liable for the shortage in the num- 
ber of bags of sugar set out in the bill of lading, when the bill of lading 
and the sugar represented by it hâve passed to a bona fide purchaser. 
No fraud is chargea against any one, — ^master, owner, shipper, or 
vendee. 

The great weight of authority, both in England and in this country, 
seems to hold that the vessel is not liable in the case above stated. 
See The Freeman, 18 How. 182; Pollard v. Vinton, 105 U. S. 7; Kail- 
way Co. v. McFadden, 154 U. S. 155, 14 Sup. Ct. 990; Jessel v. Bath, 
L.R.2Exch.267; Sears v. Wingate, 3 Allen, 103 ; The Loon, 7 Blatchf . 
244, Fed. Cas. No. 8,499; Eobinson v. Railroad Co., 9 Fed. 129; 1 
Pars. Shipp. & Adm. 187; McLachlan, Shipp. 394; Legg. Bills Lad. 62. 
Several cases in New York to the contrary effect are admittedly op- 
posed to cases whieh the suprême court has cited with entire approval. 
It is contended, indeed, that though the vessel be not liable for a short- 
age in weight, upon the ground that it is diffieult, if not impossible, to 
weigh a cargo exactly, yet that the vessel is liable for a shortage in 
the number of cases or packages or other separate articles, inasmuch 
as thèse may be deflnitely counted. Without discussing if the exact 
number of more than 10,000 bags of sugar can be ascertained more 
accurately than the weight of a cargo of coal, I ând nothing in the 
authorities to support the distinction urged. 

The décisions above quoted, and many others, are made to rest 
upon the principle that the master's EÈpparent authority to bind the 
vessel and its owner does not extend to signing bills of lading for 
cargo not actually received on board, or, at any rate, dellvered into 
his hands for shipment. I must confess that this reasoning seems to 
me not altogether satisfactory. I suppose that the statement of the 
bill of lading signed by the master is évidence of the receipt of the 
goods mentioned in it, even against the owner and the vessel. See 
McLean v, Fleming, L. E. 2 H. L. Se. 128, 130; Legg. Bills Lad. 225; 
Pars. Shipp. & Adm. 197. It is hard to see how this can be so, if the 
master's authority extends only to goods actually received. If his 
authority be so limited, his receipt of the goods must flrst be proved, 
in order to show that he is authorized to certify that they hâve been 
received. Perhaps a better reason for the established doctrine may 
be that a bill of lading is not generally understood to be a représenta- 
tion to whomsoever it may concern that certain articles are in the 
hands of the carrier, but merely a receipt, which is, indeed, prima facie 
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efidence of the facts set out in it^ but is aiso subject to contradiction 
aft against even a bona flde holder thereof. Whatever be the grounds 
oÉtlie doctrine, liowever, I think it is establisiled too firmly for tliis 
court to question it. 
Decree in accordance with thiâ opinion. 



RBD "R" s. s. 00., Mmlted, v. NORTH AMERICAN TRANSPORT CO. 
(Circuit Court of Appeals, Second Circuit;. December 7, 1898.) 

No. 24. 

1. Shippinq— Construction ae Chaktbr— Computation of Dispatch Money. 
i Under a cliarter speclfying the niimber of days allowed for loading, ex- 
clusive of SuEdays and holidays, and provldlng tliat dispatcli money is 
to be allowed tàe charterer for "each runnlng day or part of a day saved 
In loading," dispatch money ia to be eomputed on the difCerence in time 
betr^een the time the loading was actually completed and the vessel 
tnrned over to the master for the purpose of the voyage and the time 
Whea the lay days for loading vrould hâve expired under the charter, 
Inpluding Sundays oriholldays o^ccurring during such tiine. 

2. SambtDetention OF VïjssBii BT Gharteker. 

; Under ^ charter provision that, If the vessel should "be dispatched" In 
lêss time than was fejpeciàéd for loading, the charterers should be allowed 
dlspiteh money for éach worklng :âày so Saved, the charterers are not 
entltled to dispatch money for time elapsing af ter the vessel was actually 
loade4. but during whlch She was detained by thelr withholdlng her clear- 
anée papers wlthoùt Justifiable cause. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel bj the Eed "R" Steamship Company, Limited, 
against the North American Transport Company, to recover money 
claimeîd under a charter party. From the décision of the district 
court (84 Ped. 467), the respondent appeals. 

Wilhelmus Mynderse, for appellaht. 
J. Parker Kirlin, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal by the respondent 
from the decree of the district court for the Southern district of New 
York. The important facts in the case were not in disputée Those 
in regard to the flrst item which the libelant sought to recover are stat- 
ed in Judge Brown's opinion (84 Fed. 467) as follows: 

"The libel was flled to recover certain small balances alleged to be due to 
the libelant for the hlre of the steamship William Storrs under two différent 
charter parties, dated, the one July 26, 1898, and the other October 10, 1893. 
The items clàimed consist of certain crédits for dispatch moneys which, in 
settlement with the charterers, the master allowed to them as crédits against 
the charter hlre, for time saved in loading and in dispatching the vessel, less 
than the lay days specifled in the charter. The charter of July provided that 
'the lay days.shall not commence untll 7 a. m., on the momlng after the 
steamer is reàdy to receive the cargo at the place of loading, notice being 
given before 12 o'clock on the day the steamer is ready. 15 running days, 
Sundays and holidays excepted, are allowed for loading. * * * Dispatch 
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money at the rate of £10 per day of twenty-four hours is to be allowed the 
charterers for each running day or part of day saved In loading. ïhe vessel 
is to load at night If requlred by the charterers, they paying ail extra ex- 
pense thereby Incurred, excepting overtime of officers and crew; steamer to 
furnish use of her tackle, steam hoisting euglnes, and engine drivers In land- 
Ing [loading?] cargo.' The vessel was ready to load and gave the requisite 
notice on August 22d, so that the lay days, according to the terms of the 
charter, began at 7 a. m. of Wednesday, August 23d. Flfteen running days 
from that time, Sundays i-nd holldays excluded, expired at 7 a. m. on Monday, 
September llth, to whicU time the charterers would hâve been entltled to 
hold the ship for the puipose of loading, -without any llability for the pay- 
aient of demurrage. In this computation, three Sundays are excluded, and 
aiso Labor Day, on September 4th, vyhich, ïinder the statutes and customary 
practice at Norfolk, Va., where the ship was loaded, I find should be treated 
as a holiday wlthin the provisions of the charter. By arrangement with the 
master, however, the charterers commenced loading on Tuesday, August 22d, 
at about 2 p. m., the day before the lay days reguiarly commenced under the 
charter, but with the understanding that the earlier commencement to load 
should not afCect the duration of the lay days. Nothing was said regarding 
the effect of the earlier commencement of loading upon the right to dispatch 
moneys. The loading vtas completed at half past 4 p. m. on Saturday, Sep- 
tember 2d, and the vessel salled the next moming. In the settlement for the 
charter hire, the master allowed the charterers' 'claim to a crédit of 8 days and 
14 hours dispatch moneys. making no account of the time used In loading 
on August 22d.' " 

The libelant's principal theory in regard to the alleged overcharge 
upon the July charter was that, as loading commenced on the 22d, the 
lay days commenced also on that day, and therefore expired on Sep- 
tember 9th instead of September llth, and that, 11 days having been 
oceupied in loading, 4 only of 15 lay days were saved. The district 
judge properly held that the lay days were not to commence in viola- 
tion both of the terms of the charter and of the oral agreement witli 
the master, and that dispatch moneys were also to be allowed in accord- 
ance with the terms of the charter. The question in controversy was 
therefore in regard to the meaning of the term, "running days saved 
in loading." The district judge thought that the whole time oceupied 
in loading, from 2 p. m., August 22d, to 4:30 p. m., September 2d, being 
11 days, 2î hours, was the time used in loading; and that the only time 
saved in loading was the différence between lie amount of time used 
and the 18 running lay days, being 6 days, 21J hours. He therefore 
held that the libelant was entitled to a return of dispatch moneys for 
1 day, 16^ hours. 

We are of opinion that the "time saved in loading" means the amount 
of time saved to the vessel from the time allowed for loading by the 
charter, and that, as loading was completed ou September 2d, at 4.30 
p. m., the dispatch days then commenced, and ran to September llth, 
at 7 o'clock a. m., being 8 days and 14 hours, in accordance with the 
dispatch statement. The charter spécifies how many days are allowed 
for loading, and then provides that dispatch money is to be allowed to 
the charterers for each day and part of a day saved in loading. This 
means that, if the charterers can turn the vessel over to the master 
for the purpose of the voyage before the time permitted to them for 
loading, there shalL be an allowance for each day and part of a day thus 
saved to the owners. This computation allows dispatch money lor 
the Sundays and holidays between the completion of loading and the 
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expiration of the lay days, and is in accordance with a proper construc- 
tion of the charter. The term, "running days saved in loading," not 
"ninning days, Sundays and holidays excepted," nor "working days," 
meant the amount of consécutive days which should be saved to the 
ship and its owners before the end of the time which the charterers 
were permitted to occupy in loading. This construction was apparently 
approved by both counsel and court in Laing v. Hollway, 3 Q. B. Div. 
437, but the décision turned upon the duration of a day, whether 12 or 
24 hours. The G-Iendevon [1893] Prob. Div. 269, is not an authority 
of value to the libelant, because the question turned upon the peculiar 
phraseology of the dispatch clause. 

The provisions in the October charter in regard to dispatch moneys 
differed from those of the preceding charter, while in regard to the 
commencement of lay days and the giving notice they were the same. 
ITie dispatch money clause was as follows: 

"If the steamer be not sooner dispatched, 18 running days, Sundays and 
légal holidays excepted, shall be allowed to the charterers for loading. * * * 
And, If steamer be dispatched In less time than is speclfied, then the char- 
terers are to be allowed £15 British sterling dispatch money for each and every 
working day so saved." 

Judge Brown flnds as follows in regard to the time spent in loading: 

"The vessel loaded at Newport News. The ship was In readiness and gave 
notice on October 18th, so that the lay days of the charter commenced Thurs- 
day, October 19th. At the charterer's request, the master gave permission 
to begln loading on the 18th, and signed this mémorandum: 

" 'Agrée .commence loading to-day, 18th instant, time to commence to begln 
7 a. m. to-morrow, 19th. 

" '[Signed] J. Daniels.' 

"The vessel accordingly commenced loading at 2 o'clock on October 18th, 
and flnished loading at 7 p. m. on Thursday, October 26th. She therefore oe- 
cupied in loading (deducting one Sunday) 7 days and 5 hours of actual work- 
ing days, whlle the charter time allowed was 18 working days." 

The lay days expired at 7 a. m. on November 9th, "and the right to 
dispatch moneys dépends upon the charterer's dispatch of the ship 
prior to that time." On the evening of the 26th, and after the loading 
was completed, the charterers presented to the master bills of lading 
for his signature. Those in regard to tobacco contained the clause, 
"Tobacco to be delivered at Queen's Warehouse, at ship's expense." 
The charter contained the clause, "Tobacco, if any, to be delivered ac- 
cording to the custom of the port of discharge." The master objected 
to the clause which was presented, because he did not know the custom 
of the port of Liverpool, but was willing to sign bills of lading in the 
language mentioned in the charter. The charterers refused to accept 
this f orm, and refused to deliver the necessary clearance papers, so that 
the vessel was detained until the evening of October 28th, when bills 
of lading in accordance with the captain's proposai were accepted, and 
the ship sailed on the moming of the 29th. The dispatch settlement 
allowed 11 days, being from the moming of October 27th till the close 
of working hours on November 8th. The vessel was actually dis- 
patched on the 29th. The libelants claim a repayment for two days, 
which was allowed by the district judge, because "the provisions of the 
charter party were explicit as to the bills of lading and were sufHcient; 
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and the respondents had no çight to insert additional spécifications, 
which were not in the charter, and which the master did not hâve im- 
médiate means of detennining. The détention of the vessel dnring 
this dispute was not, therefore, justifiable on the part of the respond- 
ents ; and, so long as they withheld the ship's clearance papers without 
justifiable cause, manifestly the ship was not dispatched." The ship 
was ready to be dispatched on the 27th, and would hâve been, but for 
the unreasonable conduct oï the respondents, which compelled the de- 
lay, and, having ref used to dispatch the ship, they yet insisted upon dis- 
patch money from the time she ought-to hâve been dispatched. In 
regard to this part of the case we concur with the district judge. 

Let the decree of the district court be modifled, without costs of this 
court, so that the dispatch money shall be restored under the second 
charter only. 



THE JULIA. 
(District Court, N. D. New York. December 29, 1898.) 

1. TuG AND Tow— Collision of Tow with Bridge— Negliqbncb ot Tdg. 

A small tug engaged to tow loaded canal boats, six miles down tbe Hud- 
son, in the daytime, made up a fleet of six, arranged two abreast and 
lashed together, maklng the fleet 54 feet wide and 200 feet long. Same 
of the boats were loaded with lumber standing 11 feet above the water. 
The river was high and the wind strong. In passing between the piers 
of a bridge, 200 feet apart, one of the boats coUided with a pier and was 
sunli. A fleet of the same number, similarly made up, preceding the one 
in question, passed the bridge in safety. Bdd, that the collision was not 
due to inévitable accident, but to the négligence of the tug either in mak- 
ing up the fleet as It was or In Its navigation. 

2. 8ame~Suit fob Injury to Cargo of Tow. 

In a suit against a tug by the owner of the cargo of a tow for its injury 
resulting from the collision of the tow with the pier of a bridge, where 
the tug was at fault, it is no défense that the tow was also négligent. 

On Final Hearing. 

On the aftemoon of November 27, 1897, the steam tug Julla was employed to 
tow the canal boat Helen A. Allen ifrom Watervliet to a point below the upper 
bridge at Albany. The canal boat was loaded with 8,700 bushels of com. The 
tow consisted of six canal boats, three in each tier. The Allen was the last 
boat on the port side of the tow. On "the starboard side were two boats 
loaded with lumber, the load extending above the water about 11 feet. The 
other boats extended about 4 feet above the watér. The wind was from the 
northWest. The water in the river was high and the current was swifter 
than usual. The boats of the tow were lashed together, the entire tow being 
about 200 feet in length by 54 feet in width. The Julia was towing with a 
75-foot hawser. When a short distance above the upper bridge at Albany 
the wind veered and blew brislcly from the southvvest. The piers of the 
bridge are about 200 feet apart. In the endeavor to pull the tow through 
this space the tug so maneuvered that the port bow of the Allen, which occu- 
pied the extrême northeast corner of the tow, struclj the stone abutment of the 
bridge. The Allen sank and her cargo was damaged. A tug and tow sim- 
ilarly made up preceded the Julia down the river and had no difflculty in 
passing safely through the piers. The collision occurred about 20 minutes 
past 3. The libelant, the Kelianee Marine Insurance Company, paid the loss 
and became subrogated to the rights of the owner of the cargo. The libel 
allèges "that the tug was amoug other things in fault in that, having ample 
room and depth of water, she towed said canal boat in such a manner and on 
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such a course as to bring the latter In contact with the sald bridge abutment, 
fnstéad of towlng her on such a course as to safely clear the same." The 
défense is "that wjien sald fleet of canal boaJs Includlng sald boat H. A. 
Allen was about abreast of sald bridge they wère strijek by a sudden and 
unexpected squall ànd were carrled kgainst sald bridge 'wlthout any fault of 
sald tug, and If sald accident was avoidable at ail H was only so avoidable 
by tl^e use of the rudders of the sald canal boats." 

John W. In^am, for libelant. ' 

W. Frothingham, for claîmant. 

COXE, District Judge. The task of the Julia was of the simplest 
character. She undertook to to# the canal boat six miles from Troy 
to Albany in brôad daylight âown a wide river and through piers 
which were 200 feet apart The canal boat was helpless, being wholly 
under the control of the tug. That, in such circumstances, the tug 
swung the canal boat against the bridge abutment would seem to be 
suflBcient to establish her négligence. It is true that the river was 
unusually high and that a brisk wind was blowing from the northwest, 
but thèse were conditions for the tug to deal with, ijot. the canal boat. 
The master of the tug was required to' know the capacity of his boat 
in t&e, th^n existing state of wind and water. If unable to handle 
six bpats safely he should hâve taken a less number. He knew, or 
shouid iave known, whether it was prudent to venture out with six 
boats, and the Allen was jlistifled in relying on Mis judgment. He 
knçw the character ôf the win4 ànd that it was lîable to increase and 
shiit at that season of the year. It would seem,,, then, considering 
the fact that the Julia is one oif the smallest and weakest of the river 
tugs, that it was négligent to attempt to take so large a fleet and, in 
any event, there was a lack of prudence in making up the tow with 
two lumber boats, thus offering a broadside ôf 200 feet by 11 feet to 
theiwind. Mason v. The William Murtaugh, 3 Fed. 404. 

Such an accident as this cannot happen without some one being to 
blâme and no one is shown to be at fault hère but the tug. She was 
négligent either in the making up or the navigation of the tow. It 
is imniàterial which; The attëmpt to show that the collision was the 
réduit oif a vis major is not sustainçd by the proof. There was a sud- 
den shifting of the wind, t)ut nothîng occurred which prudent naviga- 
tionimight not hâve anticipated a,nd avoided. 

The highest velodty reached by the wind on the afternoon in ques- 
tion was 29 miles per hqur, and even assuming that the collision 
occurred at this time the situation was not one that presented insur- 
mountable obstacles to a prudent navigator had due précautions been 
taken. The accident was not inévitable. It is safé to say that not 
a single well-considered case décides that such circumstances as are 
he^e proved bring the case within the ruie of inévitable accident 
Union S. S. Co. v. New York & V. S. S. Co., 24 How. 307, 313. That the 
problem presented no unusual dififlculties is demonstrated by the fact 
that the tpw just ahead of the Julia went down without a mishap. 

But it is asserted that the canal boat was at fault and this is urged 
as a défense by the tug. The libel is by the. owner of the cargo. The 
canal boat is not a party to the action. She had no motive power 
of her own and depended wholly upon the tug to propel and steer 
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the fleet. The accident could not hâve been averted by any use of 
the canal boat's rudder. But her négligence, conceding it to exist, 
does not relieve the tug. If the tug were at fault she must respond 
even though the canal boat was also négligent. The Atlas, 93 U. S. 
302 ; The Troy, 28 Fed. 861. 
The libelant is entitled to a decree. 



THE IROQUOIS. 

THE E. S. POWBLL. 

(Circuit Court of Appeals, Second Circuit. December 7, 1898.) 

Nos. 13, 14. 

Collision— Sailing Vessbls— Excessive Lbewat. 

The Iroquois and the Powell, both sailing vessels, came into collision In 
the night, while attempting to pass. The wind was llght, the Powell in 
ballast, closehauled, and entitled to right of way. When the vessels were 
400 yards or more apart, and, accordlng to the weight of the évidence, 
both Bhowing red lights, the Iroquols ported, to give more room, while the 
Powell kept on her course. It was conceded that the Powell was mabing 
a point and a half leeway, whlch was the cause of the collision, but the 
évidence dld not show the amount of leeway whlch, under the existing 
conditions, should hâve been anticipated. Beld, that under the évidence 
neither vessel could be adjudged in fault. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Thèse are appeals from decrees of the district court, Southern dis- 
trict of New York, in cross actions for damages arising from a colli- 
sion between the barkentine E. S. Powell and the ship Iroquois, hap- 
pening at 1:30 a. m., Jime 22, 1896, some eight to ten miles off Long 
Branch. The Iroquois, a full-rigged ship of 1,996 tons net register, 
loaded with sugar, with ail sails set except the mainsail and cross- 
jack, and making about three knots an hour, was on a course north 
half east. The Powell, a barkentine rigged vessel of 558 tons net 
register, with about 125 tons of nitrate of soda as ballast, with ail sails 
set except her mizzen topmast staysail, and making somewhat less 
than three knots, was on a course heading south by west. The wind 
was about west — a light breeze, as is apparent from the respective 
speed of the vessels. The Iroquois was sailing free on the port tack, 
the Powell closehauled on the starboard tack. The vessels sighted 
each other at a distance apart of more than a mile. There is no 
évidence to show that the lights of either were obscured, or not burn- 
ing. The opinion of the district judge is as follows: 

"The vessels were heading nearly opposite; but the Powell, being llght, it 
Is conceded she was making V/2 points leeway. This fully explains the col- 
lision, and thwarted the prôper efforts of the Iroquois by porting to avold the 
Powell. This could not possibly be foreseen by the Iroquois, and she is not, 
therefore, in fault. Her account of the situation, namely, port light to port 
llght, when at a considérable distance, is well substantiated, and agrées 
with her porting,— a maneuver which would be almost Incredlble if the vessels 
were green to green, as the libelant allèges. There is no sufflcient évidence 
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of a change of course by the Powell, at least not untll just before the col- 
lision; and that could not hâve affected the resuit. . I flnd, therefore, no légal 
fault In elther, The rules of navigation afford no means of recognizing or 
avoiding such a danger as arose from this unusual drifting of the Powell 
In a light wind. Both libels dismlssed, without costs." 

The libelants in both. actions appealed. Ail the witnesses were 
examined by déposition taken ont of court No additional testimony 
was taken in this court. 

Lawrence Kneeland, for L. S. Davis. 
Edward K. Jones, for Arthur Sewall. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CtlEIAM. In disposing of thèse causes it is apparent that, 
where the testimony conflicts, as it does on many points, and where 
there is no internai évidence in the narrative of the individual wit- 
ness that he is for any reason untrustworthy, the court can only dé- 
cide the disputed questions in accordance with the probabilities, and 
that in flnally disposing of the cause its conclusions must be largely 
influenced by the opération of the rule as to the burden of proof. The 
witnesses from both sides agrée that the Iroquois ported, and changed 
her course somewhat to starboard. The witnesses from the Iroquois as- 
sert that at the time she ported, and prior thereto, she had seen the 
red light of the Powell about a point and a half on her port bow. 
If this were the situation, she ported to a red light, which was a proper 
maneuver. The witnesses from the Powell, however, insist that that 
vessel was showing her green light to the green light of the Iroquois. 
If this were the situation, the porting of the Iroquois would be a 
faulty manuever. Moreover, it would be more than that; it would 
be reckless, apparently inexplicable, and highly improbable, since the 
ship must hâve known, and admits she knew, that she was encounter- 
ing a sailing vessel closehauled, to which it was her duty to yield the 
right of way. We concur with the district judge, therefore, in discred- 
iting the story of the witnesses from the Powell that the vessels were 
green to green when the Iroquois ported, and in accepting the story 
of the witnesses from the Iroquois that the vessels were at that time 
red to red. 

The Iroquois contends that the Powell changed her course to the 
eastward; that while the vessels were red to red, as we hâve found 
they were, the Powell starboarded to the red light, — a faulty maneuver, 
bringing her across the course of the ship. This maneuver, however, 
would be quite as reckless, inexplicable, and improbable as the other. 
The Powell knew çhe was closehauled on the starboard tack, knew the 
approaching vessel was free on the port tack, knew that she (the Pow- 
ell) was entitled to the right of way over any vessel she was to encoun- 
ter. That, under thèse circumstances, she should hâve deliberately 
yielded her privilège, and changed to starboard, is almost inconceiv- 
able. We therefore accept the story of the witnesses from her deck 
that she made no such change, rather than that of the witnesses from 
the Iroquois to the effect that she did. The captain of the Powell 
was called on deck, from below, when the vessels were almost together. 
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He jumped to the wheel, saw the red light of the Iroquois about a 
ship's length distance, took hold of the wheel, and gave it a turn, and 
saw that he was cornered; that it was no use. He thinks he turned 
the wheel, what little he did, to starboard. We are not satisfled that 
this action of the captain altered the barkentine's heading at ail bef ore 
collision; but, even if it did, it was an act in extremis when he was 
dismayed at suddenly finding himself "cornered, so he could go neither 
way," and not a fault for which the barkentine is to be held responsible. 
We agrée with the district judge in the conclusion that collision was 
brought about by the leeway the barkentine was making. Each side 
claims that the other's navigation was improper in not being so con- 
ducted as to avoid the effects of such leeway. The Powell contends 
that the Iroquois, assuming that the vessels were approaching red to 
red, did not allow a sufficient margin for passing the vessel ont of 
whose way it was her duty to keep. Counsel cites from The Star of 
Scotia, 2 Fed. 591: 

"It Is évident that It Is not enough merely to bring the red light on the port 
bow In order to pass in safety a vessel which is passing on the windward side 
closehauled. Every vessel closehauled on the wind will yaw more or less. 
She is Icept by the wind by the constant but slight movement of the wheel 
as she tends to fall off or to corne up. The experts in this case estimate half 
a point each way as the ordinary variation from her course by the wind which 
must be generally expected from this cause. Then, also, the actual course 
of every vessel sailing by the wind is llkely to be a little to the leeward of the 
apparent course as indicated by her lights, varying with circumstances, the 
welght of her cargo, her trim and sails. In judglng, therefore, of the case 
présente^ by the Star of Scotia, it is necessary to take thèse points into con- 
sidération. If a vessel thus passing another had not made due allowance 
for thèse things, and bas not given a safe margin to allow for the possible 
leeway of an approaching vessel, and for her possible yawing while dolng 
ail she can to keep by the wind, she is llable to be surprised, as the Star of 
Scotia was, by the unexpected disappearance of the red light, and the appear- 
ance of the green light of the approaching vessel under her bows when it is 
too late to avoid a collision." 

The same rule was enforced in The City of St. Angustine, 15 C, C. 
A. 488, 68 Fed. 393, where this court afHrmed the district court in the 
conclusion that the City of St. Angustine "did not, in her maneuvers, 
allow a sufficient margin for passing the schooner, nor for the usual 
and necessary variation in her course" through yawing or leeway. 
In the case at bar, however, it is alleged in her pleadings that when 
the vessels were about 400 yards apart, and the red light stiU bearing 
on the pcrt bow, the ship's helm was ported, to give more room, and 
the évidence indicates that this maneuver was made even sooner. 
It seems apparent that if the leeway had made a différence in the 
actual course of the PoweU of from half a point to a point from her 
heading, as it did in The City of St. Augustine Case, supra, there 
would hâve been an ample margin of safety. It is conceded that the 
leeway made by the Powell was sufficient to change her actual course 
a point and a half. The case is barren of any évidence to show what 
is the normal amount of leeway fairly to be anticipated from vessels 
encountered under like circumstances to those attending this collision. 
Certainly, in the absence of knowledge or of sufficient indications of 
the estent of an approaching vessel's leeway, the vessel charged with 
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the duty of atoidîng her ought not to be held responsible for the results 
of Bomèf âbnormàl or excessive leewaj. Therefore, upon this record, 
we cannot find the Iroqiiois in fault because she porta to a red light 
in time tolèave a margin of safety sufficient to provide for a change of 
one point from the apparent course, through leeway, and nevertheless 
came into collision with the other vessel because the latter's actual 
change was a point and a half . 

On behalf of the Iroquois it is contended that the Powell, being a sail- 
ing vessel, closehauled, and bôund to hold her course, must be held in 
fauJ^ because "she did not overcome her leeway." We are advised of 
no practicable method whereby a sailing vessel may continue on her 
course, and at the same time overcome her leeway. She may, from 
time to time, lufE up to the wind, and for a space greater or less, dé- 
pendent upon the wind, her sails, her speed, and othpr factors, may 
recover a part of what she has lost. It may well be thât the incessant 
shifting of her lights conséquent on the répétition of such maneuvers 
would in itself add to the uncertainties of the situation. But we are 
referred to no authority which holds that the privileged vessel must, 
while in sight of an approaching vessel, perhaps for several minutes, 
persist in this maneuver when her leeway is only the ordinary amount 
which is to be expected as inséparable from navigation under the exist- 
ing cirçunastancès, and which approaching vessels are expected to pro- 
vide for by allowing a reasonable maygin in passing as the rule of the 
road directs. In The A. P. Cranmer, 8 Fed. 523, "the schooner was 
making very great leeway, more than the tugs had any rqason to 
understand she would make." In The Àgra and The Elizabeth Jenkins, 
L. E. 1 P, 0. 501, there was no question of leeway. The privileged 
vessel had altered her course by shifting her helm, seeking to justify 
such change under the nineteenth rule by contending that the bur- 
dened ves^,so long delayed porting her helm and giving way that it 
was feared she was trying to cross the bows. The court says: 

"Even If the Elizabeth Jenkins had, from appréhension of danger, altered 
or interrupted her course, She should havé done so by lufBng up to the wind, 
thereby stppping her way, and mitigatlng, as far as possible, the effects of a 
collision." 

■ ■ • 

In the absence of any évidence to show whether the leeway which 
the Powell was making was abnormal or excessive, or greater than 
was to be expected by approaching vessels, we cannot hold her in fault 
as the A. P. Cranmer was held, viz. ou the theory that for ail practical 
purposes the efEect of her very great leeway in regard to the légal rela- 
tions of the approaching vessel to her was the same as a direct change 
of course towards such vessel. The decrees in both actions are at- 
ârmed, without costs. 
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MILNER V. SAMB. 
(Olrctilt Oaurt of Appeals, Fifth Circuit. December 18, 1898.) 

No. 682. 

L JuRisDicTioN OF Fbdekai, Coubts— Citizbnship— Tbmpokaby Résidence ih 
District of Columbia. 

The fact that a complainant was requlred by his business to remaln in 
the clty of Washington much of the time for a number of years before the 
commencement ot tlie suit and during its pendency, during whlch time 
his wife (he havlng no chlldren) remained with hlm there, did not deprive 
hlm of his citizenship in a state where he had an established business, 
and where he contlnued to claim and exercise the right of citizenship. 

B. Equitt Pleading— Ambndmbnt of Bilt,— Alternative Rehef. 

■Where a bill sought to charge the défendant as holding the tltle to an 
undivided Interest In certain lands as trustée, upon the ground that he 
acquired the title with knowledge that his grantor held such interest in 
trust for complainant, an amendment bringing in the grantor as a party 
défendant, to meet an objection by défendant for defeet of parties, and 
asking an accounting from such grantor, as trustée, for the value of the 
lands, Is not an abandonment of complainant's right to relief against the 
original défendant, the two demands belng based on the same transaction, 
and proper in the alternative. 

B. Trust — Right to Follow Trust Propertt — Liability of Trustée. 

Complainant being the owner of an undivided Interest in certain lands, 
and about to leave the state, conveyed such interest to his co-tenant. In 
trust upon an agreement that the latter might sell the lands at not less 
than a minimum priée named, and account to complainant for his share 
of the net proceeds. Eleven years latçr the trustée, not havlng sold any 
of the lands, conveyed the same to his eo-defendant herein by a qultclaim 
deed on a settlement between them, intending to convey only his own in- 
terest, the grantee havlng knowledge of the complainant's Interest. Held, 
the grantee not having made any further conveyance of the lands, that 
complainant was not entitled to an accounting by the trustée on the theory 
that he had sold the lands under the trust agreement, but could recovef 
his Interest in such lands from the grantee, subject to the payment by 
hlm of his proportion of necessary expenditures made thereon. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Alabama. 

This was a suit in equity by Margaret J. Firth, executrix of Wil- 
liam Miller, Jr., deceased, against John T. Milner and Charles H. 
Caldwell and others, executors of Henry M. Caldwell, deceased, to 
enforce a trust in certain lands. From the decree the défendants 
eeverally appeal. 

James Weatherly, for appellant John Milner. 
Alex. T. London, for appellants Chas. H. Caldwell and others. 
Joseph H. Parsons, John D. Rouse, and Wm. Grant, for appellee, 
Margaret J. Firth. 

Before PARDEE and McCORMICK, Circuit Judges, and 
SWAYNE, District Judge. 

McCORMICK, Circuit Judge. This was a suit in equity, begun 
by William Miller, Jr., alleging that he was a citizen of the state 

1 Heheailng denied February 21, 1899. 
91 F.-12 
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ot Colorado, against John T. Millier, a citizen of the state of Ala- 
bama. The original bill was flled December 28, 1889, and is as 
follows : 

"Your orator, William Miller, Jr., of the city of Denrer, In the state of Colo- 
rado, and a citizen of the state of Colorado, brings this, his bill of complaint, 
against John T. Milner, of New Castle, Jefferson county, Alabama, who is 
a citizen of the state of Alabama, and thereupon complains and says that the 
value and amount in controversy in this action, exclusive of ail interests and 
cost, exceeds the sum of two thousand dollars. Your orator further says that 
on the 29th day of October, 1875, he was the owner In fee of an Undlvided 
one-third interest in the followlng described lands, to wit: Section 5, Tp. 16, 
B. 2 W. (except N. W. % of N. W. %); section 7, Tp. 16, E. 2 W.; section 9, 
Tp. 16, E. 2 W. (except N. W. 14 of N. W. %); section. 19, ïp. 16, E. 2 W., 
—in Jefferson county, Alabama; that Dr. H. M. Caldwell, of Birmingham, 
Alabama, was the owner of an undlvided one-third interest In said lands; 
that the défendant John T. Milner was then, or soon thereafter, the owner 
of the remalnlng undlvided one-third Interest in said lands. And in tliis 
behalf your orator further says that, being about to leave the state of Ala- 
bama at that time, and deslrlng a trustée to manage his Interest in said lands, 
your orator and wife executed to and delivered to said H. M. Caldwell in pur- 
suance of his said Intention, a quitclalm deed for your orator's interest as 
aforesaid in said lands, which said deed is of record in the otHce of the judge 
of probate for Jefferson county, Alabama, in Booli 24 of Deeds, at page 72; 
and, further, In the same behalf, that at the same time, October 29, 1875, your 
orator entered into two several agreements in writing, dated Octolser 29, 1875 
(copies of which are hereto attached and marited Exhibits A and B), with 
said Caldwell, defining the purposes for which the aforesaid quitclalm deed 
was executed and delivered, and likewise fixlng the terms and conditions 
for any subséquent disposition of the lands in question. Your orator further 
says that thereafter, to wit, the llth day of October, 1886, the said John T. 
Milner presented to the said H. M. Caldwell for signature a quitclalm deed 
conveying to hlmself, the said John T. Milner, the entire Interest of said Cald- 
well In said lands as a partial settlement between themselves of their undl- 
vided Interest thereln, and that the said Caldwell did sign, exécute, and deliver 
said deed to said John T. Milner, which said deed is of record In the office 
of the Judge of probate for Jefferson county, Alabama, In Book 74 of Deeds, 
at page 415, having been filed for record October 12, 1886. In this behalf 
your orator says, upon information and bellef, that the said John T. Milner 
was not only fuUy aware of the fact that the said Caldwell was In reality a 
trustée for your orator under the quitclalm deed to hlm, and that at that time 
your orator was the real beneficlary thereln, but that thèse facts weré at that 
time and at ail times theretofore well known to the said John ï. Milner. 
Your orator further says, upon Information and bellef, that the said Caldwell 
executed said deed as drawn under mlstake and misapprehension of the fact 
that It conveyed the interest of your orator as well as his own; that. In fact, 
it had prier to that time, and subséquent to the exécution of the said deed of 
October 26, 1875, to said Caldwell, been expressly agreed between the said 
Caldwell and John T. Milner, In a settlement of accounts between themselves 
as Indlviduals, that Caldwell's one-third Interest only In the 'Miller lands,' 
as the aforesaid property was described, should be conveyed. Your orator, 
further complainlng, says that the said John T. Milner, in thus procuring the 
possession of the said lands, dId so wlth the Intent to approprlate the same 
to his own use, and to defraud your orator ont of the same, and out of ail 
interest therein, and out of ail beneflts, rents, and profits therefrom, and holds 
the same for his own use and benefit, with the fraudulent intent to deprive 
your orator of ail beneflt and Interest thereln. And in furtherance of said 
wrongful designs, thereafter, to wit, on the 12th day of October, 1886, the 
day after the date and exécution of the instrument last described, the said 
John T. Milner caused said instrument to be flled for record in the office of 
the judge of probate of the county of Jefferson, In the state of Alabama, and 
which instrument is recorded In Book 74 of Deeds, at page 415. Your orator, 
further complainlng, says that ail the acts of the said John T. Milner in pro- 
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curlng the exécution and delivery ot said deed as aforesald, the violation of 
the agreement to buy only the sald OaMwell's one-tUrd interest aforesald, 
and the recordlng of said deed, were ail the exécution of an unlawful scheme 
devised and coneeived by the said John T. Milner to wrong and defraud your 
orator out of the said property as aforesald. Your orator further says, upon 
information and belief, that the said John T. Milner bas claimed and asserted 
ownership in sald premlses ever since that time, under and by vlrtue of the 
instrument hereinbefore described, and stlU asserts such ownership and title. 
Upon information and belief your orator says that the sald deed so executed 
as aforesald by the sald H. M. Caldwell was not Intended by hlm to convey 
the said property above described, or any part thereof, or any Interest therein, 
dlrectly or Indirectly, to the sald John T. Milner, over and above the one-third 
interest In the entlre tract owned by the sald Oald'well; that no considération 
■whatever moved to or was recelved by sald Caldwell or your orator, or either 
of them, dlrectly or indirectly, for the property of your orator above described, 
or for the exécution of the aforesald deed conveylng the same to said John T. 
Milner. And your orator further says that the said John T. Milner ought 
not to be permitted to hâve, oceupy, hold, and enjoy said real estate of your 
orator hereln described, or any part thereof, but ought to surrender to your 
orator the sald lands, for your orator submits that said John T. Milner, by his 
acts aforesald, constituted himself a trustée for your orator; that he took 
possession of the lands so aequired and held, and stlU holds the same, as trus- 
tée for your orator, and he ought not to be allowed to assume any adverse 
or hostile relation, either by the fraud or fraudulent Instrument aforesald or 
otherwlse, to your orator; and your orator insists that he ought also to ac- 
count to your orator for the reasonable rents, issues, and profits of sald lands 
for ail the time he bas had possession "thereof as the same shall appear on 
an account to be taken and stated by one of the masters of this court. Where- 
fore, and forasmuch as your orator Is wlthout remedy by the strict rules ol 
the common law, and can only hâve relief In thls honorable court of equlty, 
he prays the process of thls honorable court to compel the appearance and 
answer of sald John T. Milner, but not under oath, the oath of said Milner 
to the answer hereto belng hereby expressly waived. Your orator further 
prays that thls, his cause, may, wlth ail convenient speed, be heard and trled; 
that It be by thls court ordered, adjudged, and decreed that sald John T. 
Milner procured said deed from said H. M. Caldwell, and held and oceupled, 
and still holds and occuples, the real estate of your orator hereln described, 
as trustée in trust for your orator; that said pretended deed so procured as 
aforesald from sald Caldwell, so far as concerns your orator' s interest In the 
said lands, was, ever since has been, and is now, fraudulent, illégal, and void, 
and of no force and effect, and was not operatlve or avallable to grant, convey, 
and asslgn or transfer to sald John T. Miln^ any title, interest, or estate 
whatever In or to sald land, or any part thereof, and that sald Instrument Is 
a cloud upon your orator's title,' and be canceled; that the sald John T. Milner 
never had any title, right, or Interest in said lands except as trustée as afore- 
sald; that ail bargalns, grants, transfers, conveyances, and every instrument 
and contract or obligation of every nature executed by said John T. Milner 
purporting to grant or convey, or contracting to grant and convey, or other- 
wlse in any manner to Incumber or affect sald lands, or any part thereof, 
afiCectlng the other parties hereto who shall hereafter upon dlscovery be made 
parties to thls blll, and who claim an Interest therein adverse to your orator 
or otherwlse, are null and vold, and of no force and efCect, and a cloud upon 
your orator's title, and be canceled; that your orator is the owner in tee of 
sald lands, and ail thereof, and entitled to the immédiate possession thereof, 
and that the parties hereto claiming adversely to your orator do surrender, 
give up, and deliver possession of sald lands, and. every part and parce! 
thereof, to your orator, and that the said John T. Milner account for the rents, 
issues, and profits before one of*the masters of this court, allowing him crédit 
for ail taxes and other necessary expenses in caring for said property; and, 
upon report being made of said account, that your orator hâve and recover 
the same from the said John T. Milner. And your orator prays that he may 
hâve such other and further relief as the nature of the case may require, 
and equlty and good conscience approve." 
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On Februaty 3, 1890, the défendant Milner filed an answer, relying 
on his bona flde purchase of the property, ànd On January 10, 1891, 
the complainant flled the gênerai replication. On March 9, 1891, the 
answer of Milner was, by leave of the court, amended. On the issues 
thus present'ed testimony was taken, Caldwell and Milner both being 
examined at length. On the 23d day of June, 1892, the complainant . 
asked leave to amend his original bill, and the following order was 
made: 

"Corne the parties by thelr attornéys, and, objection liaving been made by 
tbe respondent to ttie complalnant's bill for want of proper parties thereto, 
complalnant's counsel more the court to be allowed to amend his said bill 
by maklng H. M. Caldwell a pàrjty to said bill as a necessary défendant 
thereto, and ssiid motion Is now consldered and granted by the court. And 
the complainant further moves the court to be allowed to amend said bill 
of complalnt in accordance with the amen(Jments hereto attached, but the de- 
fendànt's counsel object to the allowance of said amendments, on the ground 
that tliey make an entire departure from the original cause of action, as set 
forth In the original bill of complalnt, and entirely new case; and because 
the said amendments cannot and should not be allowed at this late stage of 
thèpase. But said objections are overruled. and the said amendments are 
allowed, and the défendant John T. Milner Is aJlowed untll the flrst regular 
rule day In August to answer, plead, or demur to said bill as amended. 

"This June '23, 1892. John Bruce, Judge." 

The amended bill, flled June 27, 1892, is as follows: 

"(1) ïour orator, William MiUer, Jr., of the city of Denver, In the state of 
Colorado, and a citizen of the state of Colorado, brings this bill of complalnt 
agalnst John T. Milner, of New Oastle, Jefferson county, Alabama, who is a 
citizen of the state of Alabama, and H. M. Caldwell, of Birmingham, in the 
same county and state, who is a citizen of the state of Alabama; and there- 
upon complalns and says: (2) The value and amount in controversy in this 
action, exclusive of ail Interest and costs, exceeds the sum of two thousand 
dollars. (3) ïour orator further says that under a contract dated December 
30; 1870, he purchased from the Alabama & Chattanooga Railroad Company, 
through its ! duly-constltuted land commissioner, the following lands, to wit: 
Sec. 5, Tp. 16, R. 2 W. (except N. W. Vi of N. W. Va; Sec. 7, Tp. 16, R. 2 W.; 
and that under a llke contract dated Novembér 16, 1870, he purchased from 
said Alabama & Chattanooga Railroad Company, through its said land com- 
missioner, the following lands„ to wit: Sec. 9, Tp. 16, R. 2 W. (except N. 
W.% of N. W. 44); Sec. 19, Tp. 16, R. 2 W. [written on margin in ink: "Sec. 
17 also"],-^all of the foregoing having been granted to said company under 
the act <*f congress approved June 3, 1856, and ail lying and being in Jeffer- 
son county, Alabama. (4) That Dr. H. M. Caldwell, of Birmingham, Ala- 
bama, wàfl the owner of an undivlded one-third interest in said lands. (5) 
That the respondent John T. Milner was then, or soon thereafter, the owner 
of the remaining undivlded one-third interest In said lands. (6) And in this 
behalf your orator further says that, being about to leave the state of Ala- 
bama at that time, and desiring a trustée to manage his Interests in said 
lands, your orator and his wife executed to and delivered to said H. M, Cald- 
well, in pursuance of said Intention, a quitclalm deed for your orator's inter- 
est as aforesald In said lands, whlch said deed Is of record in the office of the 
judge of probate for Jefferson county, Alabama, in Book 24 of Deeds, at p.age 
72; and, further, in the same behalf, that at the same time. Oetober 29, 1875, 
your orator entered Into two several agreements in wrlting dated Oetober 
29, 1875 (Copies of which are hereto attached ând marked Exhibits A and B), 
with the said Caldwell, defining the purpose for which the aforesaid quitclaim 
deed was executed and delivered, and llkewlse flxing the terms and conditions 
for any subséquent disposition of the land in question. (7) Your orator fur- 
ther says that thereafter, to wit, the llth day of Oetober, 1886, the said John 
T. Milner presented to the said H. M. Caldwell for signature a quitclaim deed 
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conyeylng to hlmsçlf , the sald John T. MUner, the entlre Interest of sald Cald- 
well in sald lands as a partial settlement between themselves of their undi- 
vided interest therein, and that the said Caldwell did sign, exécute, and de- 
liver said deed to said John T. Milner, which said deed is of record in tïie 
office of the jndge of proViate for Jefferson county, Alabama, in Boolî 74 of 
Deeds, at page 415, having been. flled for record October 12, 1886. In thia 
behalf your orator says, upon information and belief , that the isaid John T. 
Milner fras not only fully aware of the faet that the said Caldwell was in 
reality a trustée for your orator under the quitclaJm deed to him, and- that 
at that time your orator was the real beneflciary therein, but that thèse facts 
were at that time and at ail times theretofore well known to the said John 
T. Milner. (8) That by the terms of the trust agreements hereto attached as 
exhibits to this bill it was expressly agreed by the sald H. M. Caldwell that 
he should manage and sell your orator's interest in said lands, receiving a rea- 
sonable compensation for so doing, but at a price of not less than $2.5 per 
acre, or to buy each other out, but at no less price unless otherwise mutually 
agreed. (9) That said trustée, by deed dated October 11, 1886, did sell the 
interest of your orator in the aforesaid lands to said John T. Milner, in viola- 
tion of the obligations and agreements of bis said trust (10) And in this 
behalf your orator further states that his said trustée, H. M. Caldwell, never 
Informed your orator that he had disposed of your orator's said interest, and 
never rendered any account of his trust to your orator, though of ten requested 
so to dp. (11) Your orator further says, upon information and belief, that 
the said John T. Milner has clalmed and asserted ownership in said premlses 
ever since that time under and by virtue of the instrument hereinbefore de- 
scrlbed, and still asserts such ownership and title. (12) That no considéra- 
tion whatever moved to or was recelved by your orator, directly or indirectly, 
from said Caldwell or said Milner, or any other person, for the property of 
your orator above described, and conveyed in said deed of October 11, 1886. 
(13) Wherefore, and forasmuch as your orator Is without remedy by the 
strict rules of the common law, and can only hâve relief in this honorable 
court of equity, he prays the process of this honorable court to compel the 
appearance and answer of said John T. Milner and H. M. Caldwell, but not 
nnder oath, the oaths of sald Milner and Caldwell to the answer hereto belng 
hereby expressly waived. (14) Your orator further prays that this, his cause, 
may, wlth ail convenlent speed, be heard and tried; that it be by this court 
ordered, adjudged, and decreed that said H. M. Caldwell was a trustée upon 
express trust for your orator, and as such held and occupied the property of 
your orator herein described; that said H. M. Caldwell, as trustée as afore- 
said, sold said property of your orator, and that he account to your orator for 
the disposition of the property of your orator herein described in accordance 
with the express conditions of sald trust agreements herein exhibited, and 
likewise that he account for the rents, issues, and prolits beforé one of the 
masters of this court, allowing hlm crédit for ail taxes and other necessary 
expenses in caring for said property, and also a reasonable compensation for 
his services under said trust agreements, also crédit for complainant's unpaid 
share, if any, of the purchase money of the lands herein described, with law- 
ful interest thereon; that it be further ordered, adjudged, and decreed by this 
court that a lien in favor of your orator be declared upon the aforesaid lands 
to secure your orator the price of the said lands and interest thereon, as 
agreed between your orator and his said trustée. And your orator prays 
that he may hâve such other and further relief as the nature of the case may 
require, and equity and good conscience approve." 

To this amended bill Caldwell flled his demurrer, assigning the fol- 
lowing grounds: 

"(1) The amended blU is inconsistent with the original bill flled herein. (2) 
The amended bill is a departure from the cause of action set up in the original 
bill. (3) It appears from the original bill that the complainant has thereby 
elected to confirm the conveyance by this défendant to John T. Milner, and 
to charge Milner as a trustée, and, having so elected, is coneluded. (4) It 
appears from the original and amended bills that, if the complainant had a 
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right to proceed agalnst thls défendant as for a breach of the alleged trust, 
and compel thls défendant to aceount for the proceeds of such breach of 
trust, he also had the right to afflrin the conveyaiice by this défendant, and 
proceed agalnst John T. Milner to hold hlm as a trustée for his alleged Inter- 
est in said lands; and by the original bill the complainant has elected to afflrm 
the conveyance by thls défendant to Milner, .and is concluded by hls élection. 
(5) It appears by the plaintifC's own showing that he is not entitled to the 
relief prayed by the amended blU agalnst thls défendant." 

And thereafter the coiùplainant, on leave, amended Ms amended bill 
by inserting at the end of paragraph 10, the following: 

"That the facts whleh hâve Induced orator to make said Caldwell a party 
to this suit, and to ask for the relief now prayed for in the amended bill, 
and which relate to said Caidwell's breach of trust as averred, were not known 
to your orator tlU dlsclosed by the évidence in this cause; that your orator 
flled hls said bill relying upon the dlsclosures and représentations made to 
orator by hls said trustée; that, if the facts now dlsclosed by the testimony 
had been known to your orator when hls said original bill was filed, he would 
hâve prayed for relief as hereln." 

The case was submitted on the demurrer of Caldwell, and the demur- 
rer was ovemiled. On the 13th day of December, 1893, Caldwell filed 
his answer, in which he dénies that the complainant was a citizen of the 
state of Colorado, and that complainant ever had any title to sections 
5 and 7, and avers that whatever title to section 17 he ever had he 
parted with in 1874. He admits that the complainant was the owner 
of a one-third undivided interest in sections 9 and 19, and that Milner 
also owned a onè-third interest therein, both interests subject to cer- 
tain charges and liens. He admits the exécution by the complainant 
of the quitclaim deed described in the bill, and the exécution by the 
respondent of the agreements attached as Exhibits A and B to the bill. 
He then avers that large srans are due to him on aceount of said lands, 
no part of which has ever been paid, and admits that he executed a 
quitclaim deed to Milner on October 11, 1886, on a partial settlement 
between him and Milner in pursuance of an agreement entered into 
December 30, 1884, a mémorandum of which was then made and signed 
by both respondents. He dénies that he ever intended to convey 
Miller's interest in the lands, and avers that Milner was fully advised 
of Miller's interest in said lands in 1884, and when said deed was 
executed. He dénies that the complainant is entitled to any interest 
in said lands except upon the payment by him of the amount expended 
for him in procuring the titles, and dénies that the terms of the agree- 
ments wilh the complainant are truly stated in the bill, and refers to 
the originals. He avers that, if the légal title to Miller's interest in 
said lands passed by the quitclaim deed of October 11, 1886, Milner 
took it subject to the complainant's equity, upon being reimbursed the 
sums expended for the complainant. He dénies that he never in- 
formed the complainant of the exécution of the deed, and avers that he 
gave to the complainant's soliciter full and accurate information about 
the lands and the deed and every fact and circumstance in any way 
oonnected therewith, and that the original bill was filed with a full 
knowledge of ail the facts. He admits that Milner has asserted title 
to the lands since the filing of his answer in this cause, and that no 
considération for the deed moved to the complainant. He avers that 
the lands were purchased on spéculation, and ail the money was ad- 
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vanced by the respondent; that the complaînant never învested one 
dollar, and the considération of the agreement with the complainant 
wholly failed; that the complainant left the state in 1875, and from that 
time until shortly before the bill was flled, in 1889, he heard nothing 
from the complainant; that the claim is a stale demand, and barred by 
lâches ; that at no time since the lands were bought, in 1870, has the 
complainant ever had a dollar at risk in the lands; that the only inter- 
est th& complainant was to hâve was one-third of the profita arising ont 
of the sale of the lands; that the lands could not be sold for $25 per 
acre; and he submits that he was not bound to hold the lands for an 
unreasonable time in order to enable the complainant to realize a profit 
therefrom, and that before the complainant could complain he was in 
equity and good conscience bound to repay the money advanced him 
for the purchase of the lands. He dénies that the complainant has ever 
offered to reimburse him for such moneys, and avers that he held the 
lands for 11 years, and that during that time the complainant made no 
demand or claim of any kind or description to the saine, and never 
made any claim on him until the filing of the amended bill. 

The case lagged along. The complainant died, and his executrix, by 
bill of revivor, became complainant. The respondent Caldwell died, 
and his légal représentatives became parties, and in October, 1897, the 
final decree was passed, in thèse terms: 

"This cause, coming on to be heard at the March term, 1897, of said court, 
is submitted for final decree to be rendered in vacation, by agreement of coun- 
sel, on the pleadings and testlmony as noted; and it is considered by the 
court that the complainant is entitled to the relief as prayed for in the bill 
as amended. It is therefore ordered, adjudged, and decreed that the late 
Henry M. Oaldwell was, under the agreement attached as exhibits to the 
original and amended bill, the express trustée for the complainant's testator, 
William Miller, Jr., of an undivided one-third interest in and to the lands set 
out in the pleadings in this cause, and more particularly hereinafter men- 
tioned, subject to the terms and conditions of said trust agreement. And, 
it appearing to the court that the défendant John T. Milner was not a bona 
fide purchaser, for value, without notice of the trust, but with notice of the 
same, did, on the llth day of October, 1886, purchase from said H. M. Cald- 
well the realty, subject to said trust, to wit, sections 5, 7, 9, and 19, township 
16, range 2 west, in the county of Jefferson, state of Alabama, containing two 
thousand four hundred and eighty acres of land, at the expressed priée of 
$1,800; and whereas, the said Milner well Imew that said trustée had no power 
under said agreement to sell the said lands, or any part thereof, for less than 
$25 per acre; and It appearing further from the évidence that the interest of 
the complainant's testator's estate in said lands was one-third of two thousand 
four hundred and eighty acres, but that by reason of a compromise made by 
John T. Milner upon the claim of an adverse title by suit to said sections 5 
and 7 this amount was reduced by one thousand and eighty acres to, namely, 
one thousand four hundred acres, and also that on the settlement made by 
said Milner with the holders of said adverse title, May 16, 1887, one hundred 
and sixty acres of land, to wlt, N. E. %, section 5, township 10, range 2 west, 
was deeded to him June 16, 1887, in settlement for the Joint title of said 
William Miller, Jr., H. M. Caldwell, and John T. Milner to said lands in said 
sections 5 and 7; and it further appearing to the court that the Said one 
thousand four hundred acres of land were, at the time the same were pur- 
chased by said Milner from said Caldwell, as well as the date when this suit 
was begun, worth the price of $25 per acre, that this was tlie minimum priée 
fixed therefor by said trust agreement, and that one-third of said lands Is 
four hundred and sixty-six and sixty-six one-hundredths acres, which, at the 
price of $25 per acre, Is $11,666.50, the interest on which from October 11, 
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1888, Ûiââateof the deed from H. M. Caldwell to Jolin T. Mllne», to the date 
OftWBcdeqret!, Is $10,281.98, making an aggregate of $21,984.48, to which tUe 
conjplaiiiàpti.jas sucli executrix, Is entitled as and for the purchase money 
for her testàtor'é said Interest in sald lands,— f rom which amount must be de- 
ducted $836, the same being one-third of the balance of the purchase money 
for sections 9 and 19, May 1, 1877, together wlth the Interest. on the same from 
the Ist o£ May, 1877, to the date of thls deeree, amounting to $1,483, or 
$2,319 In ail,— as a crédit in favor of sald H. M. Caldwell, which, being de- 
ducted, leaves a balance of $19,629.48 due by said "défendants to the com- 
plainant as such executrix; It Is therefore ordered, adjudged, and ûecreed 
that the complainant, as executrix of the last will of said William Miller, 
Jr., deceased, hâve and recover of the défendants John M. Caldwell, Charles H. 
Caldwell, and Charles O. Locke, as executors of the estate of Dr. Henry M. 
Caldwell, deceased, the sum of $19,629.48, together with the costs in this be-, 
half expended, the same to be paid, wlthln twenty days from date hereof, to 
said complainant; and, in case said amount shall not be so paid to said com- 
plainant wlthin said period of twenty days, let exécution issue to be levied 
of the goods and chattels of the estate of said Henry M. Caldwell, deceased. 
It is further ordered, adjudged, and decreed that in case said sum eannot be 
coUectéd by said executrix agalnst said défendants, then, upon return of said 
exécution by the marshal of thls court showlng such fact, the clerk of this 
court, as master, he being the most suitable person, will proceed to sell the 
followlng parts of said lands so purchased from said Henry M. Caldwell 
October 11, 1886, by said John T. Milner, to wit, the N. B. % of section .5, ail 
of section 9, except N. W. % of N. W. %, and ail of section 19, in township 16, 
range 2 west, In Jefferson county, Alabama. This deeree being hereby made 
a lien on the said lands iintil the amount adjudged hereby and ail costs of 
this suit are paid. The sale of said lands hereinbefore provided for to be 
made after thirty days' notice of the time and place of such sale given by 
publication in some newspaper published in the eity of Birmingham, Ala- 
bama, the said notice to be Inserted once a week for four consecutire weeks. 
Sald sale to be at public outcry in front of the fédéral building in said city 
of Birmingham, to the highest and best bidder for cash; and the master will 
report hls action In this bëhalf wlthin thirty days from the date of said sale 
to thls court." 

On October 22, 1897, by consent of parties, the deeree was so amend- 
ed as to limit the lien and the order for sale to the undivided one-third 
interest in the lands set ont in the deeree. 

From a careful considération of the testimony we conclude that the 
circuit court did not err in overruling the respondents' motions to dis- 
miss the sait for the want of jurisdiction. The ground of those mo- 
tions was that the complainant was not a citizen of Colorado, but was 
a citizen of tiie District of Columbia. The proof shows that in 1883 
he was engagea in business in the state of Colorado; that he claimed 
and exercised civil rights as a citizen of Colorado during the period 
from 1883 to 1889, in which last-named year he voted in Colorado as a 
citizen thereof, and did not, from 1883 to the time of his death, exercise 
the right of suffrage in any other state, territory, or district; that his 
business, both before and after the year 1889, took him to Washington 
City, and detained him there much of the time; that his family con- 
sisted of himself and his wife, they having no children; that she went 
with him wherever he went, and remained with him where and as long 
as his business detained him at any given point; that she was, there- 
fore, with him in Washington City during much of the time from 1883 
to the tirae.of his death, but that during ail of this time his business 
relations in'' Colorado subsisted and iad his attention, and he did not 
give up or contemplate giving up his domicile and citizenship in Colo- 
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rado, and was detained at the capital by reason of the nature of hit 
business requiring much of bis personal attention to be given to it at 
that place. We conclude, also, that the circuit court did net err in 
finding that Henry M. Caldwell was the express trustée for the com- 
plainant's testator, William Miller, Jr., of an undivided one-third inter- 
est in and to the lands set out in the pleadings in this cause, and that 
John T. Malner was not a bona flde purchaser of the lands for value, 
without notice of this trust, but that, with notice of the same, he took 
the conveyance of the lands on the llth of October, 1886. 

The appellant Milner contends that the complainant, by making 
Caldwell a party, and seeking the relief which is sought against him 
in the atnended bUl, after the évidence had ail been taken, and the 
facts f ully disclosed, elected to proceed against Caldwell, as trus- 
tée, for the recovery of the stipulated value of the lands, and thereby 
abandon ail claim of right to relief against Milner. In 1870, and for 
many years before that, and for several years after, Milner and 
Caldwell were associated in business in the conduct of varions cor- 
porations and flrms, and in spéculative ventures had by them as 
individuals. They were closely connected by domestic lies, each 
having married a sister of the other. From 1858 to 1872 Milner 
was the engineer and superintendant of the North & South Alabama 
Railroad Company, and after 1872 was connected with that Com- 
pany as Consulting engineer, until 1875. He had the gênerai répu- 
tation of possessing superior knowledge with référence to coal de- 
posits in the county of Jefferson, in Alabama. In 1870 the Ala- 
bama & Chattanooga Railroad Company was oflering for sale the 
lands which are in controversy in this suit, and Milner suggested 
to Caldwell that, if they could acquire thèse lands, they would make 
a good profit on them. On account of his réputation in référence 
to possessing a knowledge of coal deposits, he thought it was best 
that he should not make the application in person for the entry of 
thèse lands, and by reason of the intimate connection between him- 
self and Caldwell it was concluded that they had better procure 
the application to be made through and in the name of a third 
person. William Miller, Jr., the original complainant herein, was 
at that time a prominent citizen of Alabama, was intimately ac- 
quainted with and in daily association with Caldwell, and at Cald- 
well's instance, inspired by Milner's suggestion, — which suggestion, 
however, was not communicated at that time to Miller, — he was 
induced to make the application in his own name, but really for the 
beneflt of himseU only to the extent of a one-third undivided in- 
terest, and for the beneflt of Caldwell, or, as it developed, of Cald- 
well and Milner, to the extent of the other two-thirds interest. 
Some of the lands were taken at the price of $2.50 per acre, the 
rest at the price of f 3 per acre, one-fourth to be paid in cash, which 
was paid by or through Miller, and the remainder to be paid by 
the purchasers in installments. It developed that there was a con- 
flict between the claim of the Alabama & Chattanooga Railroad 
Company and the North & South Alabama Railroad Company as 
to the lands hère in controversy, to meet the contingentes of which 
conflict Milner, on the 2d of December, 1872, procured an agrée- 
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ment to be entered into by the North & South Alabama Eailroad 
Company, party of the flrst part, with William Miller, Jr., of Butler 
county, Ala., party of the second part, by which the interest rep- 
resented by William Miller, Jr., was to be protected. Up to this 
time there was no writing in existence to show the interests of 
Caldwell and Milner in thèse lands, and Milner became restless on 
account thereof, and urgent in his advice to Caldwell to obtain a 
conveyance from Miller of the two-thirds interest which Miller in 
fact held in trust. For some reason, not disclosed, this conveyance 
was not made until December 2, 1874, and, for reasods not dis- 
closed by the record, it was then made, not to Caldwell and Milner, 
or to Caldwell for himself and Milner, but in the form of a quit- 
claim deed directly to Caldwell alone for the two-thirds undivided 
interest in the lands. It was discovered that section 5 (except the 
northwest quarter of the northwest quarter, and the jsoutheast qnar- 
ter of the southeast quarter), and ail of section 7, had been sold to 
James A. Curry by the land commissioner of the Alabama & Chat- 
tanooga Eailroad Company before the sale by him of the same 
lands to William Miller, Jr. Thèse difficulties about the title, or 
other difQculties which had not been overcome, delayed any opér- 
ation upon or disposition of thèse lands by the beneficiaries under 
Miller's purchase, until in October, 1875, it became necessary for 
Miller to leave Alabama on account of the condition of his wife's 
health; and, that his interest might be represented efflciently and 
duly protected, he conveyed his undivided one-third interest in the 
lands to Caldwell, who already held the apparent title to the other 
two-thirds, giving him thereby full authority to represent and dis- 
pose of the interest thus conveyed, and taking at the same time, but 
in a separate paper, a mémorandum in writing declaring the trust 
on which the conveyance was made, and specifying particularly 
the minimum limit of the price which Caldwell was authorized to 
accept in case he made a sale of Miller's one-third interest. In 
search of health for his wife, Miller went with her to Europe, and 
later, retuming to this country, he went with her to the state of 
Colorado, and on this account, and on account of other business in 
which he engagea, did not return to Alabama. On the Ist of May, 
1877, the title which Miller had purchased to sections 9, 17, and 
19 was recognized and confirmed on the terms which Miller had ob- 
tained, and the unpaid purchase money was then paid by or through 
Caldwell, who received a deed to ail the land in his own name from 
the proper authority. Before December 30, 1884, the business and 
social relations between Milner and Caldwell had become very much 
strained, and there had been futile attempts by them to hâve a 
full settlement of their business affaira. On the last-named date 
they reached an agreement, and signed a mémorandum thereof, one 
clause of which is in thèse words: "Milner Coal & R. E. Co. buys 
Caldwell's third interest in Miller's lands at $1,240." This agree- 
ment was not immediately carried out, and it does not appear that 
any substantial effort was made to consummate it until October 
11, 1886, when a full settlement was had between them, one feature 
of which was that Caldwell and his wife executed and delivered to 
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Milner a deed by which they remise, release, quitclaim, and con- 
vey to Mm "ail their rlght, title, and Interest or claim in and to 
the following described real estate, to wit" (describing accurately 
the lands involved in this suit). Tliere was still pending the con- 
troversy in référence to the title and possession of sections 5 and 
7, to détermine which an action had been brought in the proper 
court against Milner and Caldwell, and on June 16, 1887, as the 
resuit of a compromise of this action, Swann & Billups conveyed to 
John T. Milner 160 acres in section 5, receiying therefor no consid- 
ération except the relinquishment of his claim to sections 5 and 7, 
which claim rested entirely, so far as this record shows, on the 
original purchase of William Miller, Jr., a history of which has just 
been traced. After thèse transactions, William Miller, Jr., the 
original complainant, employed counsel to look into his affairs in 
Alabama, and his counsel, after examining the records, and inter- 
viewing both Milner and Caldwell, brought this suit as shown by 
the original bill. In his original answer thereto John T. Milner, 
the respondent, states and pleads that, according to the theory of 
the bill, and under the facts stated therein and in this answer, 
"the said bill should be dismissed for the nonjoinder of said Henry 
M. Caldwell as an indispensable party to this suit. Said Caldwell 
résides in Birmingham, Jefferson county, Alabama, and is within 
the jurisdietion of this court." It is évident that the original bill 
was framed on information derived largely from Caldwell. It is 
equally évident that the amended bill by which Caldwell was 
brought in and made a party is framed on the averments of fact 
contained in Milner's answer and in his testimony. Besides the 
deeds and written agreements already referred to and sufflciently 
set out, there was substantially no material testimony except the 
dépositions of the three original beneflciaries in the purchase of 
thèse lands, — ^Milner, Caldwell, and Miller. Their examination was 
full, and their answers, and arguments contained in their answers, 
show the transactions from beginning to end. There is sharp con- 
ilict, but there is nothing in the pleadings or the proof pointing to 
any other case than the case made by the admitted dealings of the 
parties, and the amendments tendered and permitted did not put 
upon the court or the parties any undue labor or inconvenience in 
arriving at the equity of the case made by their dealings. That 
case is sach a one as a complainant might well be permitted to 
présent for alternative relief, and, however urgent his prayer might 
be for the one of thèse alternatives, a court of equity would be 
slow to deny him the other in case that which he most earnestly 
sought could not be granted, or to adjudge that he had abandoned 
ail claim to the one by making a claim to the other that could not 
be allowed. We therefore conclude that the contention that the 
complainant by the amended bill had abandoned his right to relief 
against Milner is not well taken. The foregoing suggestions sub- 
stantially dispose of appellant Milner's assignment of errors. 

The déclaration of trust, bearing even date with the conveyance 
of Miller's interest to Caldwell, after reciting that conveyance, and 
describing the property conveyed, provides that Caldwell is to man- 
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âge and control the property, and to lease or' sell the same, when- 
ever, in his opinion, it is advisable; and the net profits arising from 
the rent or sale thereof, after deducting ail expenditures on ac- 
count of thé same, with interest, and a reasonable compensation 
to Oaldwell for managing the isame, are to be divided between the 
parties in the proportion of one-third to Miller and two-thirds to 
Caldwell, concluding in thèse words: "It is agreed between us 
that if either of us wishes to sell his interest in the lands menti oned 
in the foregoing instrument, except section 17, which has aiready 
been sold, and can get not less than $25 per acre theref or from a 
purchaser wha wiishes to buy àll of our interests, then, and in that 
casé, we agrée to sell the whole at price offered per acre, not less 
than $25 per afere, or to buy each other out at price so oflfered, but 
at no less price, uniess otherwise mutually agreed upon between 
us." It is not shown or claimed that Caldwell had any opportunity 
which he should hâve improved to lease the lands in question, or 
to sell the same at any price. It is shown that about 18 months 
after he received the conveyanee from Miller he paid |3,726 to con- 
summate Miller's original purchase of sections 9, 17, and 19. Sec- 
tion 17 had been sold at the priée of |25 per acre, and the pro- 
ceeds equâlly divided between Miller, Caldwell, and Milnei, each 
of whom, as between them, was liable for his distributive share-of 
the unpaid balance of the purchase money for that section, as well 
as for the unpaid balance of thé purchase money for sections 9 
and 19; so that this payment of $3,726 originally contracted by 
Miller, and which it was absolutely necessary should be paid to con- 
summaté the title which he had acquired to the sections named, 
was made on his behalf to the estent of his interest in the land 
embraced in ail thèse Sections, It appears that he was not called 
upon then or subsequently to furnish his share of this necessary 
expenditure. Caldwell held Miller's title, and, if the lands were as 
valuable as Miller avers that they were and are, was amply secured 
thereby for the advance he had made, whether it was made by him 
alone, or, as Milner avers, was made with Milner's money. At this 
time Caldwell was actively engaged in the conduct of many large 
business enterprises, and continued to be so engaged up to and 
after the time of his settlement with Milner. That settlement cov- 
ered accounts between 15 différent firms or corporations in which 
Milner and Caldwell were large, and probably controlling, stock- 
holders; and also covered ail claims, charges, and accounts held, 
owned, or controlled by either of them against the other, arising 
out of or connected with their joint corpcrate or co-partnership 
transactions and investments in ooal mining and in coal, minerai, 
and other lands in the county of Jefferson, state of Alabama, Mil- 
ner, in his testimony, says that he took three accountants, and went 
over the business himself, and made out a settlement from the 
books, which brought Caldwell in debt to the amount of |80,000; 
that the whole volume of the transactions and accounts amounted 
to $750,000; that he (Milner) claimed a balance due him on set- 
tlement of $80,000, and that Caldwell claimed the balance was in 
his favor tô the amount of $40,000; that the Miller land matter in^ 
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volved in tMs settlement bore the proportion of |1,240 to $750,000 ; 
that, after examining ail the aecounts, and such other évidence as 
he could gather of their transactions, carefully and honestly, he 
found that Caldwell owed thereon a balance, including interest, 
of 180,000, but that, as both of them had grown rich through ail 
thèse transactions, he felt that he was able to lose the $80,000 
which he surrendered in that settlement, It has already been no- 
ticed that in the mémorandum of settlement signed by both parties 
December 30, 1884, they use thèse words: "Milner Coal & K. R. 
Co. buys Caldwell's third interest in Miller's lands at $1,240." 
Hère are thèse parties, the one willing to surrender $80,000, and 
the other yielding up a claim of $40,000, in order to reach a final 
settlement and full séparation oî ail their interests. Caldwell, by 
referring to his interest in the Miller lands as a one-third interest, 
must be taken to show conclusively that at that time he claimed no 
larger interest, and Milner must equally be charged with notice 
that Caldwell's interest therein was only a one-third interest. If 
the deed of October 11, 1886, made in connection with this settle- 
ment, has the effect, as to third parties, to convey the Miller in- 
terest in thèse lands to John T. Milner, so that he could bave con- 
veyed them to a bona flde purehaser for value, without notice, and 
thereby devest Miller's interest in the lands, he has not done so, 
and Miller has received no injury. If the conveyance is to be thus 
construed, it did no more than to transfer to Milner, who already 
held in his own right a one-third interest in the lands, and who was 
thereby receiving in his own right Caldwell's one-third interest 
therein, the additional one-third belonging to Miller, with such no- 
tice of Miller's interest as charged Milner with the same trust with 
which Caldwell had been charged. There had been nothing in the 
, dealings between Caldwell and Miller to impose upon Caldwell the 
obligation to continue indeflnitely in the discharge of the trust he 
had accepted from Miller. Caldwell insists that it was never his 
intention to transfer more than his own undivided one-third in- 
terest in thèse lands to Milner, that at the time of the exécution 
and delivery of the deed he was not aware that its terms could be 
construed into granting more than the légal and équitable interest 
which he had in the land; and, the condition of the parties ail 
considered, it seems to us that this contention on his part is well 
founded. It is manifest that as soon as he ascertained that Milner 
was claiming that he had become the cwner of Miller's interest in 
the lands he urged this view of the transaction on Milner, and so 
strenuously that, while Milner then claimed to be the bona fide 
purehaser of the lands without notice of any equity or claim of 
Miller's, and to be the bénéficiai owner himself of ail the interest 
in the lands, in considération of the premises he contracted with 
Caldwell in writing dated May 25, 1888, to answer Miller's claim, 
and to hold Caldwell harmless. It is to be observed that this trans- 
action occurred more than 18 months before the bringing of this 
suit. It is not relied upon by the parties, or introduced with the 
view to do more than to show that at that time it was not Cald- 
well's understanding that he had, by the conveyance of October 11, 
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1886, granted to Milner anything more than his own one-third in- 
terest in the Miller lands, or that he had sold the Miller interest to 
Milner at any price. It appears to us, from a considération of the 
whole évidence, that the proof in this case is insuflficient to charge 
Caldwell in equity with the sam of |25 per acre for 466f acres, the 
aggregate àmount of Miller's one-third interest in the 160 acres of 
section 5 and the 1,240 acres in sections 9 and 19, and that the 
proof is fuUy sufiicient to show that in equity Miller's estate is still 
the owner of the one-third interest in thèse lands which Miller, 
before October 11, 1886, and up to that time, is admitted to hâve 
owned, and that the apparent full légal title of Milner to thèse 
lands is held by him subject to this equity held by Miller's estate. 
This équitable interest is subject to certain charges. The original 
bill prayed that Milner be decreed to account for the rents, issues, 
and profits before one of the masters of the court, allowing him 
crédit for ail taxes and other necessary expenses in caring for the 
property; and the amended bill prays for a like accounting against 
Caldwell, and that he be allowed crédit for complainant's unpaid 
share, if any, of the purchase money of the lands, with lawful in- 
terest thereon. The original bill was flled December 28, 1889, and 
the amended bill just quoted was flled June 27, 1892. The proof 
shows that there hâve been no rents, issues, and profits out of the 
lands, and that there remains unpaid |1,242 as the complainant's 
share of the purchase money paid by Caldwell May 1, 1877, which, 
with lawful interest thereon from May 1, 1877, to December 28, 
1889, constituted an équitable lien on the équitable interest of the 
complainant in the lands at the time of the institution of this suit. 
It seems to us that the conduct of the dealings between thèse par- 
ties, and the conduct of this litigation, and the offer of the origi- 
nal bill to allow crédit for ail taxes and other necessary expenses* 
in caring for said property, constrained the court to arrest the run- 
ning of interest on this distributive share of the unpaid purchase 
money at the time of the filing of the original bill in this case. 
We therefore conclude that John T. Milner holds the lands described 
in the pleadings, subject to the complainant's équitable right there- 
in, to the extent of an undivided one-third interest, and that this 
équitable right is subject to the charge of |1,242, with interest 
thereon from the Ist day of May, 1877, to. the 28th day of Decem- 
ber, 1889. It follows that the decree appealed from must be re- 
versed, and this suit is remanded to the circuit court, with direc- 
tions to proceed therein in accordance with the views expressed in 
this opinion, and as equity may require. 
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GUNNISON GAS & WATER CO. v. WHITAKER et aL 

(Circuit Court, B. D. Missouri, E. D. December 31, 1898.) 

No. 4,096. 

1. COHPORATIONB — REPtrDIATION OP CONTRACT UlTRA ViRES — STANDING IH 

Eqditt. 

A quasi public corporation, like a water company, wtilch bas, in viola- 
tion of statute and ultra vires, issued bonds, which it bas distributed among 
its stockholders wlthout considération, is not estopped, on the ground that 
It is in pari delicto, from maintaining a suit in equity to restrain the en- 
forcement of such bonds, and to compel tbeir surrender for cancellation, 
wliere tliey are still in the hands of the stockholders, and the fraudulent 
scheme Is, therefore, practically still executory. 

2. EqniTY— Lâches— Injunction against Enfoecbment of Voip Obligation. 

A corporation which bas issued bonds secured by a mortgage on its 
property, both of which were illégal and ultra vires, is not guilty of lâches 
which wlU defeat its right to an injunction against the foreclosure of the 
mortgage, because of a delay in bringing suit, where its possession of Its 
property had never been interfered with, and no rights under the vold 
obligations had ever been asserted, until immediately prior to the com- 
mencement of the suit 

This is a suit in equity to enjoin the foreclosure of a mortgage, and 
compel the surrender for cancellation of certain bonds issued by plain- 
tiff. On demurrer to bill. 

Dickson & Smith and E. S. Robert, for complainant. 
Pollard & Werner, for défendants. 

ADAMS, District Judge. This is a bill in equity, averrîng, in sub- 
stance and effect, that the complainant, a corporation organized and 
existing under and pursuant to the laws of Colorado, soon after its in- 
coqjoration assessed against its shareholders, among whom were de- 
fendants Whitaker and Matthews, SO.per cent, of their stock subscrip- 
tions ; that this amount was paid in, and with it the complainant, in 
the year 1882, f ully constructed and paid for the water and gas works, 
for the construction and opération of which it had been incorporated; 
that after the completion of this work a meeting of the stockholders 
was held, and a pretended contract authorized and subsequently exe- 
cuted by the offlcers of the corporation, by the provisions of which de- 
fendant Whitaker was pretended to be employed to construct the 
water and gas plants (already constructed and paid for), and the com- 
pany agreed to duly authorize and issue its certain 150 bonds, each for 
the sum of $1,000, payable 19 years after date, with interest at the rate 
of 7 per cent, per annupi, and to secure the payment thereof by a flrst 
mortgage or deed of trust upon its water and gas works, and to deliver 
125 thereof to said Whitaker as a pretended payment for his work and 
labor to be done and materials to be furnished in the imaginary con- 
struction of. the already completed water and gas works. It is f urther 
alleged in the bill that the real purpose of authorizing this issue of 
bonds was to raise money to reimburse the shareholders for the 80 
per cent, originally paid by them on their stock subscriptions; that to 
accomplish this purpose the complainant, in the year 1882, duly execut- 
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ed such bonds and deed of trust, and delivered the entire issue of bonds 
($150,000) iûG défendants Wiitaket ànd Matttiews, to be sold by them, 
in order tp.raise money for the aforesaid purpose; that the said 
Whitaker ànd Matthews werfrunable to make sale of the bonds, and 
thereafter, without authority from the complainant, made an arbitrary 
distribution, of ail of said bonds, except 24, among certain of the com- 
plainant's ghareholders; that the 24 bonds riot dîstributed were re- 
turned to the complainant. The bill further shows that heretofore, 
upon the demand of the complainant, ail of the bonds so arbitrarily dis- 
tributed hâve been retumed to complainant for cancellation, except 
20 of them, which, it is alleged, hâve been retained by the said défend- 
ants Whitaker and Matthews, without any authority or right; that 
the deed of trust, executed simultaneously with the exécution of said 
bobds, conveyed to the défendant William Nichols, as trustée, ail the 
property of thè gas and water-company, to be held by him, and sold, 
if necessajy, to pay the interest and principal of said bonds as the same 
respectîvely matured; that said Niçhols, at the request of the défend- 
ants Whitaker and Matthews, has now advertised and is about to sell 
said property, under the provisions of the deed of trust, because of 
default on the part of the complainant in the payment of interest ma- 
tured upon the 20 bonds now held by the défendants Whitaker and 
Matthews. The prayerof the bill is for an injunction against défend- 
ant Mchols, restraining him from selling the property conveyed to him 
by said deed of trust, on the ground that such sale will cast a cloud 
upon the complainant's tîtle, and for a décrétai ôrder requiring défend- 
ants Whitaker and Matthews to surrender up the 20 bonds now held by 
them to the complainant for cancellation. 

To this bill a demurrer is interposed on two grounds: (1) That there 
is no equity in the bill; for the reason that the parties, complainant and 
défendants, are equally guilty, — ^in other words, that complainant has 
not come into a court of equity with clean hands; (2) that complain- 
ant's right to équitable relief is barred by lâches. 

The scheme set ont in the bill is one, often resorted to by promoters 
of corporations^ to issue and negotiate securities in excess of corporate 
values, &nd thus appear to hâve a greater investment of money in a 
given enterprise than the îacts justify. Such a scheme, independent 
of statute, is deceptive in its eharacter, against good public policy, and 
often leads, in public or quasi public corporations, and for that mat- 
ter in màny strictly private corporations, to exacting excessive and 
unreasonable charges and tolls from the public, supposed to be made 
necessary to pay dividends upon the outstanding securities. It is a 
practice I regard as a growing evil, prejudicial alike to the public and 
to the best interests of corporate shareholders. This view is not only 
the dictate of common business honesty, but in many states, and espe- 
cially in the state of Colorado, now particularly concerned, is enforced 
by constitutional and législative inhibitions. 

Section 9 of article 15 of the constitution of Colorado ordains as fol- 
lows : 

"No corporation shall Issue stocks or bonds except for labor donc and serv- 
ices performed or money or property actually recelved, and ail flctltious 
Increase of stock or Indebtedness sball be vold." 
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This constitutional provision bas been re-enforced by législative pro- 
bibitions to tbe same effect. Mills' Ann. St. Colo. § 618. 

Tbe scbeme, therefore, devised by tbe stockbolders of tbe Gunnison 
Gas & Water Company to increase its apparent liabilities by issuing 
$150,000 in bonds, in tbe way and manner and for tbe purposes already 
stated, was in excess of corporate power, unlawf ul, and void. Tbe case 
shows tbat ail of tbese bonds but 20 bave been returned to tbe com- 
plainant for cancellation. Tbe remaining 20 bonds are not in tbe 
hands of innocent purcbasers for value, as is usually tbe case, but in 
tbe hands of tbe défendants, wbo are alleged to bold tbem witb full 
knowledge of tbeir illegallty, and vpithout any autbority or right. Tbey 
ought, therefore, to t^ returned to tbe complainant for cancellation. 
and tbe défendant Nichols ought to be enjoined from exercising bis 
supposed powers aa trustée in tbe deed of trust executed to secure 
tbe payment of thèse bonds, unless some insuperable rule of equity bas 
supervened to prevent it. 

It is urged tbat complainant corporation, being nothing, in fact, 
but an aggregation of stockbolders, wbo participated in tbe fraud- 
aient scbeme, stands in pari delicto witb tbe défendants, and there- 
fore caunot invoke a court of conscience to aid in extricating itself 
from its dilemma. In considering this contention, it must be borne 
in mind tbat the act complained of by complainant, and under which 
défendants justify tbeir conduct, was in excess of the power con- 
ferred upon the complainant corporation. It was ultra vires,, and 
by the express provisions of tbe constitution and statutes of Colo- 
rado absolutely void. Such being the case, no consent or ratifica- 
tion of the stockbolders can avail to vitalize it. Not only so, but 
the complainant is a quasi public corporation, owing duties and un- 
der obligations to tbe public, which it bas undertaken as a consid- 
ération for the franchise granted to it. It must, therefore, so con- 
duct itself as to be able to discbarge thèse obligations. Conceding, 
then, tbat the complainant, with the acquiescence of ail its stock- 
bolders at the time, entered into this illégal scbeme to inflate its 
securities, it does not follow that no locus pœnitentise is open to it, 
and tbat tbe courts will not aid it in extricating itself. Tbe inter- 
ests of tbe public, to say nothing of the rights of its cbanging stock- 
bolders, in my opinion, impose a duty upon the corporation at any 
and ail times to resist the exécution of the unlawf ul scbeme. 

In this connection it is proper to say tbat the scbeme under con- 
sidération stands now, as it did in 1882, practically unexecuted. In 
other words, we are not now dealing with an alleged fraudulent 
scheme which bas been partially executed by the original partici- 
pants. So far as tbe Mil discloses tbe facts, tbe purpose sought to 
be accomplisbed by the parties to the scbeme in question, in 1882, 
still remains unexecuted, and nothing bas been done by way of exé- 
cution thereof, or asserting any rights thereunder, adverse to the 
complainant, until the défendants in this case took the steps averred 
in tbe pétition to secure tbe sale of tbe mortgaged property for tbe 
purpose of compelling tbe payment of the 20 bonds held by tbem. 

In the leading case of Central Transp. Co. v. PuUman's Palace-Car 
Co., 139 U. S., at page 55, 11 Sup. Ct. 486, Mr. Justice Gray, speaking 
91 F.— 13 
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for the court in a case sirailar in some of its aspects to that at bar, 
says: 

"In Thomas v. Rallroad Co., 101 U. S. 71, Mr. Justice Miller, while admitting 
In gênerai tenns that In many Instances where an Inyalid contract, which the 
party to It mlght hâve avoided or refused to perform, has been fuUy performed 
on both sides, whereby money has been paid or property changed hands, the 
courts hâve refused to sustain an action for the property or the money so 
transferred, and that the executed dealings of corporations must be allowed 
to' stand for and against both parties when the plainest rules of good faith 
require it, yet in the same connection, and in themost emphatic words, said 
that in the case before the court, of a contract forbidden by public policy and 
beyond the powers of the défendant corporation, it was its légal duty, a duty 
both to its stockholders and to the public, to rescind and abandon the contract 
at the earliest moment, and the performance of that duty, though delayed for 
several years, was a rightful act when done, and could glve the other party 
no right of action, and that to hold otherwise would be to hold that any act 
performed In executing a void contract makes ail its parts valid, and that the 
more that is done under a contract that Is forbidden by law the stronger is 
the clalm to its enforcement by the courts." 

In the case of McCutcheon v. Capsule Oo., 19 C. C. A. 108, 71 Fed. 
787, where the complainant corporation was seeking an injunction 
against the enforcement of an unexecuted, illégal contract entered 
into by it, the circuit court of appeals for the Sixth circuit, an- 
swering the same objection that is now made by the défendants in 
thia case, says: • 

"To hold that the complainant is estopped to rely upon the illegality of the 
agreement and conveyance to which it was a party would be to eftectuate an 
unexecuted, unlawful object, and ald in the defeat of a légal prohibition. The 
door of this court should not be closed against one seeking to extricate him- 
self from an unlawful connection, provided relief is sought without delay, and 
before the contract is executed or other persons hâve irrevoeably acted in 
reliance upon its supposed legality." 

In the case of St. Louis, V. & T. H. R. Co. v. Terre Haute & I. E. 
Co., 145 U. S. 407, 12 Sup. Ct. 953, it is held, in effect, that where 
an illégal contract remains executory the courts may relieve against 
it, even though the parties are in pari delicto. Mr. Pomeroy, in his 
work on Equity Jurisprudence (volume 2, 2d Ed., § 940), lays down 
the same rule, and gives very excellent reasons in its justification. 

The next and only other ground of the demurrer is that the com- 
plainant's remedy is barred by lâches. In considering this ques- 
tion it should be borne in mind that, according to the averments of 
the bill, the flrst and only claim of right ever asserted under the 
deed of trust and bonds in question is this now asserted by the dé- 
fendants in their attempt to secure a sale of the complainant's prop- 
erty under the deed of trust. According to the averments of the 
bill, the bonds are void, and known to be so by ail the shareholders, 
including thç défendants Whitaker and Matthews. Ail the share- 
holders excepting Whitaker and Matthews hâve surrendered their 
bonds to the complainant for cancellation. There is no showing 
that the défendants Whitaker and Matthews hâve ever, until a short 
time before the institution of this suit, asserted any claim or right 
to an enforcement of the provisions of the deed of trust in ques- 
tion. If they had not threatened to sell, and actually caused the 
complainant's property to be advertised for sale (as it appears from 
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the averments of the bill they hâve done), complainant would net 
bave been disturbed in its rights, and would hâve had no occasion to 
resort to a court of equity for relief. Until the défendants asserted 
some right adverse to the complainant, the complainant could con- 
fidently repose upon its undisturbed possession, notwithstanding the 
illégal transactions complained of. "ïïiere was, therefore, no occasion 
to resort to a court of equity for the relief prayed for in this case. 
Certainly net, so far as relates to the restraining order against de- 
fendants, until they began proceedings, or threatened proceedings, to 
assert some right under the void deed of trust. So far, therefore, as 
the injunctive relief is concerned, there can be no complaint on the 
ground of lâches. It is held, in the case of Ruckman v. Cory, 129 U. S. 
387, 9 Sup. et. 316, that lâches cannot be imputed to one in the peace- 
able possession of land under an équitable title for delay in resorting 
to a court of equity for protection against the légal title, since posses- 
sion is notice of his équitable rights, and he need assert them only 
when he flnds occasion to do so. 

In my opinion, the bill discloses a meritorious cause of action in 
favor of the complainant, notwithstanding any and ail objections which 
were made to it in the argument of the demurrer in this ca.se. Ac- 
cordingly, the demurrer must be overruled. 



THOMAS v. CINCINNATI, N. O. & T. P. RY. CO. 

(Circuit Courts, S. D. Ohlo, B. Kentucky, and E. D. Tennessee. December 14, 

1898.) 

1. Railhoads — Receivehship — Priokitt op Claims. 

Amounts shown by the books of a rallroad company to be due for labor 
to former employés, which had remained unclaimed for more than six 
months at the time of the appointment of a receiver, and which hâve never 
been reduced to judgment, nor established as liens under any statute, are 
not entitled to priorlty of payment, but stand on the same footing as claims 
of gênerai creditors. 

2. Samk— Pkopbrty in Diffeebnt States— Pbioritt of Liens under Local 

Stattjtes. 

Where the only property of an insolvent railroad company conslsts of a 
leasehold interest in a Une of road extendlng into or through différent 
States, and the roUing stock used in operating the same, and creditors' 
suits are commenced In the fédéral courts in each of the différent juris- 
dictions, and judgment creditors in the différent states are, by the local 
statutes, given a priority of lien on certain of the property of the company, 
in the distribution of assets the proceeds of such property, either of roUing 
stock or leasehold or both, will be apportioned according to the mileage 
in each state, and the judgments therein given priority as to the respective 
portions. 

8. Same. 

Under the enabling act of the législature of Kentucky, under which the 
Cincinnati Southern Eailway was built through that state, local creditors 
obtaining judgments against a lessee of the road for wages, materials, or 
supplies furnished, or for damages for injuries to persons or property, are 
given a priority in the nature of a lien on the rolling stock of such lessee 
used in operating the road in the state, which is superior to any mortgage 
thereon. 



19,6 , 91 FEDEÇ^AL EBPORTBK. 

4. Samb. 

The Tennessee act of March 24, 1877 (Laws 1877, c. 72, § 3), relatlng to 
fàllfoàà'côinpanies generally, and which, by the enabling act under which 
the Glnclnûatl Southern Eailway was built In the state, became applicable 
to that road) glves local credjtors QbtaiHlng judgments agalnst a lessee of 
the road for: wages, supplies, or damages for Injuries to persons or property 
a priority over mortgages as to both the roUlng stock and leasehold inter- 
est of such lessee In the state. 

Thèse were gênerai creditors' bills flled by Hamuel Thomas against 
the Cincinnati, New Orjeans & Texas Paciflç Kailway Company in the 
circuit courts for the Sojithern district of Ôhio, the district of Ken- 
tuçky,>aod the Eastern district of Tennessee. Heard on exceptions 
to the master's report finding the indebtedness of the défendant and the 
priority of liens. 

Edward Colston, for receiver. 
W. T. Porter, for trustées. 

E. "W. Kittredge, John W. Warrington, W. 0. Bradley, D. S. Hoùn- 
shell, and Mr. Templeton, for creditors. 

Tâ^FT, Circuit Judge. This case now cornes on upgn exceptions 
to the report of the master. • The bill was a gênerai creditors' bill 
âled by the assignée of a judgment creditor to subject the property 
of the défendant company to the payment of ail its debts. A receiver 
was appointed, and he has been operating the railroad of the défendant 
company since March 17, 1893, under the order of the court. The 
spécial master was directed "to inquire and state to the court ail the 
creditors of the said the Cincinnati, New Orléans & Texas Pacific 
Kailway Company, and the amount of their respective claims, and 
which of the same, if any, are liens upon the property of said com- 
pany." After due advertisement to ail creditors, and a hearing, the 
master has made his report. By leave of court, he has iiled certain 
supplemental reports since filing thè original. The défendant com- 
pany is an Ohio corporation, having a capital stock of $3,000,000. 
It was organized in 1881, to become the lessee of a railroad known 
as the "Cincinnati Southern Eailway," running from the city of Cin- 
cinnati, in Ohio, to the city of Chattanooga, in Tennessee, a distance 
of 338 miles. The road was built and is owned by the city of Cin- 
cinnati, under and by virtue of an act of the législature of Ohio passed 
May 4, 1869, and several amendatory acts, supplemented by enabling 
acts of the législatures of Kentucky and Tennessee. The power to 
build the road for the city, and to conserve its interests therein, was 
vested by the acts above referred to in a board of flve members, called 
the "Trustées of the Cincinnati Southern Eailway." Thèse trustées, 
with approval of the trustées of the sinking fund of Cincinnati, made 
to the défendant company, in 1881,, a lease of the railroad upon a 
rental which increases at the end of each period of flve years. The 
trustées reserved in the lease a lien upon Ûie leasehold to secure the 
rent, and they also received from the lessee company a mortgage upon 
ail its rolling stock and equipment to secure the payment of the in- 
stallments of rent as they should fall due under the terms of the lease. 
The fourth period of flve years under the lease has now been entered 
upon, and the yearly rental is |1,090,090, together with |12,000 a year 
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to be paid the trustées for expenses of the trust. In 1881 and 1882, 
the secretary of the défendant company fraudulently issued certifl- 
cates of stock which had been signed in blank by the président of the 
company. After a very long litigation, judgments in the superior 
court of Cincinnati aggregating $350,000 were obtained by the holders 
of such certificates against the company for its refusai to recognize 
them as valid. The inability of the company to secure the payment of 
thèse large judgments pending proceedings on review in the suprême 
court of Ohio is what led to the ûling of the creditors' bill herein. 
The only assets of the company are the leasehold estate in the rail- 
road, to expire in 1906, with an annual rental burden for two years 
of $1,102,000, and for the last five years of §1,262,000, and its rolling 
stock and other equipment. The creditors' bill is pending in the cir- 
cuit courts of the three districts in which the railroad lies, to wit, 
in the Southern district of Ohio, in the district of Kentucky, and in 
the Eastern district of Tennessee. The spécial master has been ap- 
pointed in each of the three courts, and has published advertisements 
in each district requiring creditors to file their claims. The master 
has classifled the claims flled under the following heads: (1) Claims in 
judgment, (2) pending suits, (3) claims for rent of terminal lands, (4) 
claims of gênerai creditors, (5) claims of the trustées of the Cincinnati 
Southern Kailway. The claims in judgment he subdivides into (a) 
Tennessee judgments, (b) Kentucky judgments, (c) Ohio judgments, 
(d) the overissued stock judgments. The claims in judgment, as re- 
ported, are: Tennessee judgments, |11,181.39; Kentucky judgments, 
$83,432.13; Ohio judgments, $12,595.83; overissue stock judgments, 
$353,478.12,— total judgments, $460,687.37. The master reports as 
due for rent for terminal lands and offices in Cincinnati, $95,997.16; 
the claims of the gênerai creditors the master reports as amounting to 
$21,180.03; or a total indebtedness which he finds to be due of $578,- 
045.44 as of January 1, 1898. In addition to the above, he found to 
be due to the trustées of the Cincinnati Southern Railway upon Jan- 
uary 12, 1898, $275,500 for quarterly rent and expenses of the trust. 
He also found to be due from the company to said trustées $15,593 
for the proceeds of insurance collected by the company upon certain 
shops destroyed by fire. This last amount I haye already disallowed, 
upon exception, as not a proper charge. The rental and installment 
for expenses of the trust hâve since been paid, but, as rent continues 
to fall due, the question of the priority of claim for rental is before 
the court. I shall deal in this opinion ohly with the questions of lien 
and priority generally as between classes of claims, and reserve the 
exceptions to the flndings as to the amount and validity of particular 
claims to separate opinions. 

It is objected that under the order the master has no power to 
adjudicate priority of liens between the différent creditors. He 
was.directed to report the amount of the claims, and which, if any, 
were liens on the property of the company. It seems that within 
this authority he was justifled in determining the priority of the 
claims. But, even if he was not, the court must détermine it. 
Ail the évidence was submitted to the master, and the questions 
hâve been argued. It is convenient to consider them as presented 
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on the exceptions to the findings of the master, whether those find- 
ings as to priority were beyond the scope of the référence or not. 
The master reports: First, that the first and best lien upon the 
propertj of said company is to secure the claims of certain la- 
borers, amounting to $2,217.41; second, that the next best lien upon 
the property of the défendant, the leasehold and rolling stock and 
other equipment, is the mortgage lien of the trustées of the Cin- 
cinnati Southern Kailway, to secure the amount due them for the 
rental^ and the sum to be paid for the expensea of the trust; third, 
that, after the satisfaction of the foregoing claims from the pro- 
ceeds of sale of the leasehold and property of the défendant com- 
pany, the judgment creditors of said company are entitled to be 
paid the full amounts of their judgments in the order of the respec- 
tive dates of the same; fourth, that, after the satisfaction of the 
judgments, then the claims of the gênerai creditors, including those 
for rents of terminal lands and offices, not in judgment, are entitled 
to be paid pro rata from the remainder of the proceeds of sale. 

Exception is first flled to the priority accorded to the labor claims. 
The exception must be sustained. Thèse claims were presented by 
the auditor of the receiver, and were based on amounts shown to 
be due on the books of the company to former employés, and un- 
claimed by them more than six months prior to March 17, 1893, 
when the receirer was appointed. They were never put in judg- 
ment, and no proceedings were ever talien under any state statute 
to flx a lien, if any such éxists. Ail labor claims accruing due 
within the six months prior to the receivership hâve been paid. The 
claims in question were really presented at the suggestion of the 
auditor of the receiver by the receiver's counsel with the approval 
of the court, and not by the parties in interest. It may be that the 
real owners cannot even now be found. However this may be, the 
master gives no reason in his report why they should be given 
priority, and I know of none. The claims must be paid merely as 
claims of gênerai creditors. 

The flnding of the master that the trustées of the Southern Eail- 
way hâve a first and best lien on the leasehold and rolling stock 
and equipment of the défendant company to secure rental and 
trust expansés is excepted to by certain judgment creditors of 
Kentucky and Tennessee. Thèse Kentucky judgment creditors con- 
tend that by virtue of the laws of that state they were given priority 
in respect of the proceeds of sale of the equipment and rolling stock 
of the défendant company. The Tennessee judgment creditors con- 
tend that they hâve first liens for their judgments, prior to that of 
the trustées, not only on the rolling stock of the défendant company, 
but also upon its leasehold; and, more than that, thèse judgments 
are liens upon the railroad itself as the property of the city of 
Cincinnati. 

1. As to the Kentucky judgments. As already stated, by the 
act of the législature of Ohio passed May 4, 1869, and subséquent 
acts, and by the vote of the people of Cincinnati in accordance with 
such acts, the trustées of the Cincinnati Southern Railway were 
authorized to issue bonds and to build a railroad from Cincinnati 
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to Chattanooga, and, by later législation, with the consent of the 
sinking fund trustées, to lease the same. By the act of the Ohio 
législature passed April 18, 1873, it was provided that the holders 
of bonds issued under the act of May 4, 1869, should be entitled to 
hold by way of mortgage without any conveyance the Une of rail- 
road and its appendages, and the net income thereof, and ail the 
estate, right, title, and interest therein of the city and of the board 
of trustées of said Une. By act of February 13, 1872, the législa- 
ture of Kentucky passed an act authorizing the trustées of the 
Cincinnati Southern Railway "to extend, construct, and maintain" 
a Une of railway through Kentucky from Cincinnati to Chattanooga, 
Tenn., and "to exercise the powers vested in them under and by 
virtue of said act of the gênerai assembly of the state of Ohio, 
subject to the provisions and restrictions of this act." Sections 
2-9 of this act contain provisions for survey of route and flling 
map of same, condemnation of property, crossing of public ways, 
changing of route, and building of bridges. The eleventh section 
of the act, after reciting the intended issue of bonds by the city 
of Cincinnati in an amount not exceeding ten millions of dollars, 
and the provision for their payment, provides as f ollows : 

"Be it further enacted, that the respective holders of ail such bonds are 
hereby declared to be entitled to hold, by way of mortgage without any con- 
veyance, the said line of railway and its appendages, and the net income there- 
of, and ail the estate, right and title and interest of the said city of Cincinnati 
and of the said board of trustées therein, until the respective sums mentioned 
in said bonds and the interest thereon shall be fully paid without any préfér- 
ence, one above another, by reason of prlority of date of any such bonds, or 
pf the time when such holder became the owner of the same or other how- 
soever. The mortgage lien hereby given is to vest as soon as rights of way 
or lands whereon are to be placed the works and conveniences used in con- 
structing, maintaining or operating said railway are acquired or tal^en by vir- 
tue of the powers of the said trustées: provided that nothing herein contained 
shall affect the lien of any vendor upon lands sold to said trustées, not to be 
held to include the rolling stock used in operating said road: and provided 
further, that any mortgage that may be made by any lessee or lessees of said 
line of railway, or persons or company operating it, on the rolling stock used 
in operating said road, shall not hâve precedence over, but shall at ail times 
jbe inferior In priotity to judgments that may be obtained against them, in 
any county through which said road may run for wages, materials and sup- 
plies in running said road; for damages for breaches of contracts of affreight- 
ment for injury, loss or destruction of any property put on the cars on said 
road for transportation, or for any injury to persons or property occasloned 
in the running of said road." 

Of course this section cannot hâve extraterritorial effect, and could 
not provide for the displacement of a mortgage lien on rolling stock 
and equipment in Ohio and Tennessee. Rolling stock is continually 
changing its situs from one of the three states to another. Upon 
what part of it can the Kentucky statu te be said to operate? At 
one time or another probably ail the rolling stock passes through Ken- 
tucky, and would be subject to exécution upon judgments of the class 
under considération. In jurisdictions so closely united as those of 
the circuit courts of the United States in contiguous districts, and in 
which the same judge may sit, the solution of the diiSculty presented 
is comparatively simple. The road is a unit, and so is the rolling 
stock. As in cases of taxation upon Interstate Unes, the rolling stock 
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may be pFoperly and equitably apportioned to the states in whicà 
the road liési aceording to mileage. The railroad, including 2.34 miles 
of léased tracbage, is 338.24: miles long, of which 197.93 miles are in 
Kentuckjy 131.43 miles are in Tennessee, and 2.90 miles in Ohio. 
When, itiien, tke question of distributing the prôceeds of sale of the 
entir^ roUing Stock as betweèn the ttustees of the!ein,dnnati Southern 
Railway tindefi their mortgage for reût upon the rolling stock and cred- 
itors with Keûtucky judgments for injuries to person and property 
is before the court for considération, it must follow that out of ^'Vssa 
of the prôceeds of the rolling stock the latter must flrst be satisfled 
in full "before any of that part of the prôceeds of sale shall be applied 
in satisfaction of the amount due for rent secured by the mortgage. 
The judgment creditors are not ^ven a speciflc lien on the rolling 
stock ia Këûtucky, but in a cause where, as between them and mort- 
gageesiof that rolling stock, the prôceeds of its sale are to be distrib- 
uted, thë neeeèsary effect of the statute is that they hâve the same 
priority of distribution as they would hâve had were their right evi- 
dencedi by a formai prior lien. As thèse Kentucky judgments fôr 
injuries tO; persdn and property must be preferred to the mortgagees, 
and as the mortgagees are to be preferred to other creditors, judgment 
and gênerai, ïiofî the défendant company, in respect of the Kentucky 
rolling stock, or " y ^ oft^e wholê rolling stock, it folio ws that, in 
so far àâ tjite ûiàSter reports that thé trustées of the Cincinnati South- 
ern Railway liavè, by virtue of their mortgages ; on the rolling stock, 
a first and beat lien on the rolling stock for rent, prior to that of such 
Kentucky judgments, the exceptions to the same are sustained. 

We coniè hôw to the Tennessee judgments for; injqries to persong 
and prope^. The Tennessee enabling act passed January 20, 1870, 
under which the trustées of the Southern Railway built the road in 
Tennessee, is in many respects like the enabling act of Kentucky. Sec- 
tion TgivëS'the first teh million bonds issued by the city of Cincinnati 
the same niortgage withpùt conveyance as the elevénth section of the 
Kentucky act quoted above, but it does not contain the further pro- 
vision postponing the lien of ail niortgages on thé rolling stock to 
the paymeilt of judgments for injuries to property ahd persons. ' 

The seventeenth section, pro vides that: 

"The State of Tennessee shall hâve the same législative control in this rail- 
road Interest or charter that the state holds In other railroads in the state of 
Tennessee." 

The eighteenth section provides that: 

"A right of action for the redress of any injury caused by or for any claim 
or demand against said trustées or railway shall exist in this state In any 
court or Judlcial tribunal having jurisdiction thereof, against said trustées or 
rall-way; and process may be served upon any dépôt agent of such trustées 
or railway, residing In this state, In the absence of the président or head olHeer 
of said trustées or railway. and the Judgment rendered against the trustées 
of said Cincinnati Southern Bailway, or by whatever name it transacts its 
business, and the property, real or personal, belorlging to such trustées or 
railway within this state, shall be enforeed and be liable for the satisfaction 
of the judgment; the existence of any mortgage on said railway and ap- 
pendages as provided for in this act, to the contrary notwithstanding; and 
before entering on any lands of this State, said trustées shall accept tjie pro- 
visions of this act" 
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On March 24, 1877, before the trustées made the lease of the railroad 
to the défendant company, the législature of Tennessee passed a gên- 
erai law providing: 

"That no railroad company shall hâve power under this act, or any of tbe 
laws of this state to give or create any mortgage or other kind of lien, on 
ils rallway property In this state, which shall be valid and binding against 
judgments and decrees and exécutions therefrom, for tlmbers furnished and 
work and labor done on, or for damages done to persons and property In the 
opération of its railroad in this state." 

Acts Tenn. 1877, e. 72, § 3, proviso 3; Frazier v. Eailway Co., 88 
Tenn. 138, 12 S. W. 537; Railroad Co. v. Evans, 31 U. S. App. 432, 
14 C. C. A. 116, and 66 Fed. 809; Guarantee Go. v. Hofstetter, 29 
G. G. A. 35, 85 Fed. 75. 

Under the seventeenth section of the enabling act, the act of 
1877 applied to and qualified thé power of the défendant company to 
give mortgages both upon its leasehold and its rolling stock in Ten- 
nessee. It had no real estate in Tennessee. The question whether 
such judgments are liens upon the railroad itself, the property of the 
trustées, under the last section of the enabling act, quoted above, does 
not arise, because the fee simple of the Cincinnati Southern Railway 
is not before the court under the gênerai creditors' bill. That bill 
only seeks to subject the assets of the lessee company to the pay- 
ment of its debts, and its only interest in the railway is its leasehold 
estate. I am very clear that the vague provisions of the last section 
of the enabling act do not confer a lien in favor of persons holding 
Tennessee judgments against the lessee company prior in right to 
those of mortgagees of such company, and I shall not consider that 
section further. 

It is clear that by virtue of the act of 1877 judgments recovered in 
Tennessee in causes of action of the kind described therein are to be 
satisfied out of the proceeds of sale of the leasehold and of the rolling 
stock in Tennessee, before any validity can be accorded to the mort- 
gage and lien of the trustées securing payment of the rent under the 
lease. The leasehold and rolling stock in Tennessee are ^^^/ss» of 
the whole leasehold and rolling stock. As to that part of the prop- 
erty of the défendant company, the trustées by virtue of their mort- 
gage upon the rolling stock, and by virtue of the lien for rent reserved 
in the lease, do not hâve a first and best lien, but the Tennessee judg- 
ment creditors are entitled to be satisfied before the rent is paid, and 
to this extent the exceptions to the master's finding are sustained. 
The mortgage and lien of the trustées for rent gives them a priority 
over ail the other creditors as to the Tennessee property. 

The finding of ,the master that ail other judgments than those con- 
sidered are entitled to a préférence in the distribution of the assets 
of the défendant company according to their respective dates, and that 
the claims of the gênerai creditors not in judgment must be post- 
poned to the payment of ail the judgments, has been duly excepted 
to. Had the défendant company possessed any real estate in Ohio, 
the Ohio judgments would, under section 5375 of the Revised Stat- 
utes of that state, hâve been liens thereon from the first day of the 
term of the court at which they were respectively rendered; but the 
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défendant company has only a leasehold interest in land in this county, 
the term being but 25 years, and no lien attaches to such an interest 
.in favor ofjudgment creditors under the section cited. Buckingham's 
Ex'rs V. Eeeye, 19 Ohio, 399. . The Kentucky and Tennessee judgments, 
other than those already given a priority, hâve net, by the laws of their 
respective states, any lien on the Kentucky property of the défendant 
company. It follows, therefore, that, except as to the Tennessee and 
Kentucky judgment creditors of the favored class, the claims of 
ail the other creditors, Judgment or otherwise, stand upon an equal 
footing, and are entitled to a pro rata distribution of the assets of the 
défendant company after the Tennessee and Kentucky judgments of 
the class mentioned, and the claims of the trustées of the Cincinnati 
Southern Railway under the mortgage and lien for rent, are satisfied. 

An order may be made sustaining the exceptions to the master's 
report in accordance with the f oregoiflg opinion. 
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(Circuit Courts, S. D. Ohlo, D. Kentucky, and B. D. Tennessee. December 14, 

189S.) 

1. Insolvbnt Railroads— Distribution dp Assets in Cbeditoks' Suit— Stat- 

UTOKT PrIORITIBS. 

A creditors' bill against an insolvent railroad corporation ts merely an 
équitable levy, for the benefit of ail creditors, secured and unsecured, and 
the question of priority Is to be settled in the same manner as if exécution 
at law had been levied, at precisely the same tlme, upon Judgments duly 
rendered, for ail claims found by the court to be just; and where, under 
State statutes, certain favored classes of judgments are given priority 
over mortgage or other liens upon the property in that state, such priori- 
ties are to be recognized and enforced on distribution the same as though 
exécutions had been levled under the judgments. 

2. Same — Earnings of Eeceivbrship. 

The net earnings from the opération of railroad property by a receiver 
appointed under a gênerai creditors' blU belong to the creditors in the same 
order of priority as must be preserved in the distribution of the proceeds 
of the property Itself on Its sale. 

On the Question of Distribution of Net Earnings. 

Edward Colston, for receiver. 
W. T. Porter, for trustées. 

E. W. Kittredge, John Warrington, W. C. Bradley, D. S. Houn- 
shell, and Mr. Templeton, for creditors. 

TAPT, Circuit Judge. The receiver appointed under the gênerai 
creditors' bill herein has been operating the railroad of the défend- 
ant company since March 18, 1893. By the 12th of January, 1899, 
vs'hen he pays the quarterly rental due at that time, he will hâve 
paid in money into the treasury of the city of Cincinnati |5,970,000, 
and to the trustées of the Cincinnati Southern Railway 172,000, or 
$6,042,000 in ail, Nothing will then be due for rent from the de- 
fendant company to the city. In addition to this, he has expended 
large sums from bis earnings in improving the condition of the 
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railroad, in accordance with the obligations of the lease. In Octo- 
ber of this year he reported to the court that after deducting from 
the funds in his hands what was then due the city for rent on 
October 12th, and what was due to creditors of the receiver for 
current debts contracted in his opération of the road, he would hâve 
on hand |90,000 surplus for distribution to creditors of the défend- 
ant Company, as the court might Ci-der. I am glad to be able to 
say that I am now advised by the receiver that upon January Ist 
next he will increase this' surplus by |110,000, making a fund of 
1200,000 for distribution to other creditors; and the question is: 
How shall this fund be distributed? I hâve discussed, in consider- 
ing the exceptions to the master's report, how the proceeds of the 
sale of the leasehold and the rolling stock of the défendant company 
must be distributed; but it remains to be decided whether a dif- 
férent rule shall be followed in distributing the net earnings. 

It is contended that the net earnings must be distributed equally 
between ail the creditors. It is said that there is a marked différ- 
ence between the distribution of the proceeds of sale of ail the 
property of the défendant company, and of the présent fund, in that 
hère the trustées are making no claim for rent under their mortgage, 
or their leasehold lien. It is argued that neither the eleventh sec- 
tion of the Kentucky enabling act of February 13, 1872, nor the 
gênerai Tennessee railroad act of March 24, 1877 (upon which the 
judgment creditors of Kentucky and Tennessee found their claim 
of priority, and which I hâve set f orth and discussed in an opinion 
flled to-day [91 Fed. 195] upon the master's report), secures to the 
judgment creditors of the class therein favored any spécifie lien; 
that thèse acts only postpone or invalidate mortgage priorities as- 
serted ; and that, when no mortgage priority is asserted, then there 
is nothing upon which such judgments may be preferred to other 
claims, whether in judgment or not. It is further contended that 
the beneflt secured to judgments of the favored class by thèse acts 
is only to be enjoyed after such judgments hâve been made ef- 
fective liens by the levy of exécution and that not until then eau 
mortgagees and other creditors be postponed to such judgments. 

At the hearing I was much impressed with the weight of thèse 
suggestions, and was inclined to order an equal distribution. I 
was the more persuaded of the correctness of thèse arguments be- 
cause the court of appeals of this circuit had expressly decided that 
the Tennessee act of March 24, 1877 (and the Kentucky act is quite 
similar in this respect), does not give to judgments of the favored 
class such a lien, attaching to the property of the railroad company, 
as to follow it into the hands of a grantee for value without notice. 
Eailroad Co. v. Evans, 31 U. S. App. 432, 14 G. G. A. 116, and 66 Fed. 
809; Guarantee Co. v. Hofstetter, 29 G. G. A. 35, 85 Fed. 75. On 
careful reflection I am convinced that my flrst impression was wrong, 
and that the judgments favored by the Kentucky and Tennessee laws 
must be flrst paid in full out of this net-earning fund. There is noth- 
ing in the décisions of the court of appeals referred to from which it 
is to be inferred that the priority over mortgage liens accorded to such 
jndgments may not operate in the distribution of the assets of a rail- 
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way corporation upon a gênerai creditors' bill, in which sucli judg- 
ments and mortgage debts are both set up with precisely the same effect 
as if the statute had given a spécifie lien. But for this gênerai credit- 
ors' bill, thèse judgments in Tennessee might hâve been enforced by 
exécution and sale of the rolling stock in that state, and, if the rolling 
stock did not sufiQce, then by exécution and sale of so much of the lease- 
hold interest as has a situs there; and such sales would hâve been free 
from any i^ortgage or other lien of the trustées for rent. The 
Tennessee proportion of the rolling stock and leasehold I bave already 
found in a former opinion to be ^"'/sas of the whole. In Kentucky the 
favored judgments might hâve been enforced by exécution and sale of 
the rolling stock in the state, free from any mortgage or other lien of 
the trustées fbr rent. The Kentucky proportion of the rolling stock 
I hâve already found to be f^yass of the whole. 

Now, a creditors' bill is merely an équitable levy and exécution, for 
the beneflt of àll creditors, secured and unsecured, and the question of 
priority is to be settled in thé same manner as if exécution at law had 
been levièd, àt precisely the same time, as upon judgments duly ren- 
dered, for ail claims foilnd by the court to be Jùst. By such an 
équitable levy and exécution as the flling of this bill and the seizure of 
the prdperty, therefore, the judgments in Tennessee and Kentucky of 
the favored clâsfl are given a priority, very like that of a senior lien, 
over the trustées' lien, upon the property of the défendant company in 
those States, and the trustées hâve a lien prior to the lien of ail the 
other creditors. The surplus of earnlngs from the opération of the 
railroad property, over and above the cost of operating, belongs to the 
creditors for whose beneflt the creditors' bill has been flled, in the same 
order of priority as must be preserved upon principles of equity in the 
distribution of the proceeds of the property operated upon sale. This 
must be so. Otherwise, the opération of the prOperty could not be for 
the equal beneflt of ail creditors. 

It foUOws, therefore, that becanse, out of the proceeds of sale of 
ixyassof the leasehold and rolling stock of the défendant company, 
the Tennessee creditors must be paid, prior to mortgage or lien claims 
of the trustées for rent and to ail other claims, they must be accorded 
the same priority in respect of that same proportion of the net earnings. 
Now, the ilet earnings of this property haVe approximated |6,000,000 
since the receivership began. The trustées hâve been paid their rent 
out of this, it is true; but, in considering the equities of the présent 
distribution; we must assume the amounts already paid for rent as 
part of the fuhd hère for distribution. Thè Tennessee judgment cred- 
itors of the favored class are entitled to hâve appropriated, out of this 
fund of |6,000,000, "V"' oî the same to pay their claims. As the 
claims amount only to a little more than |12,000, this would certainly 
satisfy their claims in fuU. Without withholding any rent from the 
trustées, this can be paid out of the $200,000 no\t on hand for distribu- 
tion. The judgment claims must be paid, with interest down to the 
date of distribution, which', for convenience, will be fixed as of Janu- 
ary3, 1899. 

The distribution to the Kentucky judgment creditors of the favored 
class is the same, thôugh the question as to them is a little différent, 
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in this: Their priority extends only to the roUing stock, and not also 
to the leasehold estate, as did the priority of the Tennessee judg- 
ments. Upon the leasehold in Kentucky the trustées hâve a flrst and 
best lien for their rent. Now,' the net earnings, after operating ex- 
penses, were the resuit of the joint use of the leasehold premises and 
the rolling stock. The leasehold and roUing stock in Kentucky to- 
gether produeed ^^Vsas of the fund of |6,000,000 eamed. The Ken- 
tucky judgment creditors, who hâve a priority in respect to the pro- 
ceeds of the Kentucky rolling stock, are entitled to that part of ^^^/sss 
of $6,000,000, or about $3,500,000, to satisfy their daims, which is 
équivalent to the ratio of the value of the rolling stock to the value 
of the rolling stock and leasehold in Kentucky. This is the same 
ratio as that of the whole rolling stock to the whole leasehold and 
rolling stock of the défendant company. To pay the Kentucky judg- 
ments in full will take something less than |70,000. The fund to be 
divlded between the trustées and the judgment creditors is |3,500,000. 
Unless the leasehold and rolling stock together are -worth more than 
50 times the value of the rolling stock, the share of the judgment cred- 
itors in the fund will be enough to pay the claims of the Kentucky pre- 
ferred creditors in full. If a référence is desired to show that the 
leasehold and rolling stock are not worth 50 times the value of the 
rolling stock, it can be had; but the court is sufBciently advised of the 
condition of the property to know that the rolling stock is worth at 
least 11,000,000. As the whole road was built for 119,000,000, it 
can hardly be that a lease of it, which has but seven years yet to run, 
with an annual rental burden of |1,102,000 a year for two years, and 
an annual rental burden for the five remaining years of |1,262,000, is 
worth $50,000,000. It therefore foUows that the share. which the 
Kentucky preferred creditors hâve in the net earnings will pay their 
judgments in full, with interest down to date of distribution, and this 
can be paid, without withholding any rent from the trustées, out of 
the fund ready for distribution January 3, 1899. 

It will be seen, from the foregoing, that the suggestion that the 
preferred creditors from Tennessee and Kentucky cannot hâve any pri- 
ority, because, with respect to the $200,000 hère to be distributed, 
there is no claim made of mortgage priority to be postponed to them, 
is met by the Sound proposition that, in determining what shall be 
paid out of net earnings to them, they are entitled to look to the fund 
of net earnings without deducting the rent, and to that fund the trus- 
tées certainly maie a claim for their rental in full, by virtue of their 
mortgage and the lien reserved in the lease. 

But it is urged that the rental had to be paid to prevent a forfei- 
ture of the lease to the trustées and the city; that, but for this, no net 
earnings would hâve been earned, and therefore the rental paid inured 
to the beneflt of the judgment creditors of Tennessee and Kentucky. 
Those creditors could hâve enforced their claims against the rolling 
stock whenever the trustées attempted to forfeit the leasehold and 
sell the rolling stock. They would not hâve been harmed by such a 
proceeding, because, by a separate sale of the rolling stock, they could 
hâve been certainly paid in full. They bave not moved the court to 
sell the rolling stock separate from the leasehold, as they might hâve 
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done long ago; and now, when, by reàson of their forbearance, the 
trustées haye received their rent in full, and enough money bas been 
earned to pay them in full, they, who miglit bave insisted on payment 
eut of the first net earnings, going to make up the great fund of |6,000,- 
000 since earned, must be paid. 

The order will be that ail Tennessee judgments for timbers f urnished 
and work and labor, for personal injuries, and for injuries to property, 
and ail Kentucky judgments for injuries to property and personsj and 
for breaches of contracts of affreightment, wiU be paid in full, with 
interest to January 3, 1899, and that out of the remainder of the fund a 
pro rata dividend will be paid to ail the other creditors upon their 
claims, with interest down to January 1, 1898. This last date is flxed 
for convenience, because this was the date to which the master calcu- 
lated interest on ail claims. The case will be referred to the master, to 
report to the court the claims to be preferred and paid in full under this 
ordèr, and the amounts, with interest to January 3, 1899, and also the 
dividends to be paid on other claims allowed, but not preferred. This 
report must be flled with ail convenient speed. The master may hâve 
the assistance of the auditor of the receiver in the préparation of this 
report. 

Since writing the above, the master bas flled an additional supple- 
mental report of more judgments against the défendant company, 
which may vary the figures I hâve given above; but they cannot change 
the principle to be applied in the distribution of the fund. The resuit 
of my conclusion, stated generally, is that, out of the |200,000 of earn- 
ings to be distributed, the Tennessee and Kentucky judgments of the 
preferred class will be paid in full, and the rest of the creditors of the 
défendant, company will receive between 20 and 25 per cent, of their 
claims. If the railroad continues to earn money for the next year 
as it bas during the past year, on or before January, 1900, aU the claims 
will be paid in full. It is hoped that such a prosperous condition will 
enable the défendant company speedily to adjust its liabilities, and pro- 
cure the dismissal of the bill and the lifting of the receivership. If 
not, then until a sale shall be had and confirmed, dividends will be 
distributed by the court at every quarter, if the nçt earnings over and 
above the rental due the city under the lease will permit it. 
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(Circuit Court, D. Kentucky. December 14, 1898.) 

Railroads— Collision at Cbossing— Bubden dp Proof as to Négligence. 
Where a freight train on defendant's road separated on account of tlie 
breaking of a drawbar stem, and some of thie cars ran baek downgrade, 
and coUlded Witli a train on another road at a crossing, the burden rested 
on défendant to prove freedom from négligence of its employés; and sucli 
burden is not met wliere it is not shown that the stem was not defectlve, 
that it had been inspeeted withln a reasonable tlme, or that the train was 
property handled. 

On exceptions to the report of the spécial master on the inter- 
vening pétition of the Louisville & Nashville Railroad Company. 
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Edward Colston, for receiver. 

J. W. Bryan and O'Hara & Kouse, for creditors. 

TAFT, Circuit Judge. In 1895 the LouisTille & Nashville Rail- 
road Company flled an intervening pétition in this cause'. The pé- 
tition averred that in 1891 a collision occurred at Junction City, 
where the line of the Cincinnati, New Orléans & Texas Pacific Eail- 
way crosses the line of the Louisville & NashAdlle road, whereby 
the tender of an engine and a box car were materially injured; 
that this collision occurred through the négligence of the employés 
of the Cincinnati, New Orléans & Texas Pacific Railway Company. 
The intervening petitioner claims a lien on the property of the 
railroad company under a statute of Kentucky passed in 1876. The 
receiver flled a demurrer to that part of the pétition which set up a 
lien, flled a plea of the statutes of limitation to the claim, and also 
flled an answer denying the négligence. The master found that 
there was no lien, because the statute under which it was claimed 
was invalid by reason of the constitution of Kentucky. The master 
overruled the plea of the statute of limitation, finding that the 
statutory period was flve years, and that the cause had accrued 
within less than that time bef ore the filing of the intervening pé- 
tition. On the facts in the case the master found that there was 
no négligence. 

The undisputed facts were as follows: A freight train of the 
Cincinnati, New Orléans & Texas Paciflc Eailway Company, at 
night, approached the Louisville & Nashville crossing at Junction 
City, and stopped. The engine and nine cars were then uncoupled 
from the rest of the train, and proceeded across the Louisville & 
Nashville track, upgrade, into the freight yard of the Cincinnati, 
New Orléans & Texas Paciflc Railway Company, to the north of the 
junction, for the purpose of cutting off and leaving there one of 
the nine cars. While the Cincinnati, New Orléans & Texas Pa- 
ciflc train was thus engagea, a freight train approached the junction 
from the west on the Louisville & Nashville track, and, receiving 
the proper signais, was proceeding slowly over the crossing. About 
the time the engine reached the crossing, a drawbar stem of the 
fourth freight car from the end of the eut of cars which had been 
taken across the track by the Cincinnati, New Orléans & Texas 
Paciflc Railway engine broke, and four cars started down the some- 
what steep grade towards the Louisville & Nashville track. The 
distance was 400 or 500 feet, and the velocity attained by the cars 
before reaching the junction was between 10 and 20 miles an hour. 
A brakeman upon the cars attempted to stop them, but, failing to 
do so, jumped to the ground. The conductor of the Cincinnati, 
New Orléans & Texas Pacific train was on the platform of the junc- 
tion station. He is the only witness who is called to testify as to 
how the accident occurred. He said he examined cars after the 
accident, and, when asked what the cause of it was, said a broken 
drawbar stem. "Q. Whereabouts did it break? A. In the key- 
way, — what we call the hole punched through the drawbar stem 
to hold it in its place. Q. State how long you hâve been a freight 
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conductor. A. About 14 or 15 years. Q. And what expérience 
bave you had with switcbing and baMdling freigbt cars in tbe yard 
generally, — what lengt^ of time? A. In that lengtb of time we do 
morè or less every day in regard to switcbing. Q. State wbether 
or not, în your expérience, tbe breaking of a drawbar stem, as you 
describe it, is a common accident, or otherwise. A. Yes; frequent- 
ly occurs. Q. State wbether or not any practicable inspection would 
discover tbe liability to sucb an accident. A. It could not, not being 
visible to the outside eye, you know." Witness tben stated that 
tbe engineer was a compétent and careful man, but that be could 
not observe bis mauner of handling tbe engine at that time. 

The défense is that this was an inévitable accident, and the ques- 
tion is wbether the évidence above given proves it to bave been, 
so that the défendant can escape liability. It seems to me that 
this case must be controlled by the rules of law laid down in The 
Olympia, reported in 22 U. S. App. 69, 9 C. C. A. 393, and 61 Fed. 
120. In that case a collision in the river was caused by the break- 
\ng of a tiller rope, and the principles that govemed the liability of 
the parties were tbug stated by Judge Lnrtou, speaking for the 
court of appeals: 

"The défendant Bays that the tlUër rope broke, and that the vessel hecame 
unmanageable, and the collision unavoidable. That only shows that . the 
breaking of the tUler rope was the cause of the collision. It must go further, 
and show that the cause which operated to break the tiller rope was unavoid- 
able. The collision was but the resuit of the cause which pfoduced a broken 
tiller rope. If that cause is not showh to be unavoidable, how can it be said 
that the collision was an Inévitable accident? Unless the défendant can get 
rid of the négligence prpved against It, by showing the cause which broke 
this wheel ropé, and that the resuit of that cause was inévitable, or by show- 
ing ail the possible causes which might hâve prodiiced such an efCeet, and 
then shoWlng that the resuit of eaeh one of thèse possible causes could not 
hâve been avoided by It, It bas not met the burden of proof which rests upon 
it. This is the doctrine of the late cage of The Merchant Prince [1892] Prob. 
179, 187." 

I do not understand that the rule at common law is any différent 
in this respect from the rule in admiralty. Tbe fact that this acci- 
dent occurred as it did occur puts the burden on the Cincinnati, 
New Orléans & Texas Pacific Railway Company, or its représentative, 
tbe receiver, of showing that the drawbar stem did not break tbrough 
any négligence of its employés. Tbere is nothing to contradict 
the hypothesis that the drawbar stem was partly broken or de- 
fective before the accident Tbere was no évidence to show that 
a due inspection of it had taken place within any reasonable time 
before the break. Tbere is no évidence to show that the break- 
ing of the drawbar stem did not occur through some careless hand- 
ling of the engine by the engineer, It is possible that any one 
of thèse causes might bave led to the breaking of the drawbar 
stem. No évidence bas been intrôduced to négative thèse possi- 
bilities. Tbe évidence which was 'intrôduced, therefore, does not 
support thé burden of proof which the fact itself puts upon the 
défendant. I think this was a mistake of law on the part of the 
master, and that tbe exceptions must therefore be sustained, and 
that tbe Louisville & Nasbville Eailroad Company is entitled to a 
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decree flnding the Cincinnati, New Orléans & Texas Pacific Kailway 
Company indebted to it in the sum of $476.26, the amount required 
to repair the injury done in the collision. 

The exceptions and proof in support of the exceptions flled by 
counsel for the Louisville & Nashville Company do not complain of 
the holding of the master that no lien could arise in this case 
against the property of the railroad company. I do not flnd it 
necessary, therefore, to consider this issue, and merely make an 
order flnding the indebtedness as already stated. 



CENTRAL OF GEOEGIA RY. 00. v. HITCHCOCK et al. 

(Circuit Court of Appeals, Fif th Circuit. January 3, 1899.) 

No. 76i. 

Railroads— Claims against Receiver— Rbpaiiîs to Road. 

Where materials for the repair of a railroad traclî furnislied to thé lessee 
were tâken possession of and used in making sucli repairs by the receivers 
of the gênerai System of which such Une of road formed a part, the seller 
became a créditer of such receivers therefor; and they are not relieved 
from Uability by the fact that they afterwards surrendered such Une of 
road to a receiver appointed in another suit for that Une singly. 

Appeal from the Circuit Court of the United States for the Southern 
District of Georgia. 

AU of the facts are contained in an agreed statement of facts, which Is sub- 
stantially as foUows: 

In Deceipber, 1891, the Richmond & Banville Railroad Company was oper- 
ating the Chattanooga, Rome & Columbus Division of the Savannah & West- 
ern Railroad Company, under color of a lease made by the Central Railrbad 
& Banking Company of Georgia to the Georgia Pacifie Railroad Company. 
At that time the Central Railroad & Banking Company of Georgia owned ail 
the stock of the Savannah & Western Railroad Company, and transferred, 
or attempted to transfer, the right to control the properties of the Savannah 
& Western Railroad Company through said stock to the Georgia Pacific Com- 
pany, by vlrtue of the aforesaid lease; and the Georgia Pacific Company, 
being itself under the control of the Richmond & Banville Railroad Company, 
had allowed the Richmond & Banville Company to go into the possession of 
the Unes of road controUed by the Central, includlng the Savannah & Western 
Railroad Company's Unes; and during the said month of December, 1891, 
the said Richmond & Banville Railroad Company were actually operating 
the said raUroad Unes. ïhat on March 4, 1892, the validity of the aforesaid 
lease and possession was attaeked by a bill filed by Rowena M. Clark and 
others, stockholders of the Central Railroad & Banking Company of Georgia, 
in this court; and H. M. Corner and the other directors of the Central Rail- 
road & Banking Company of Georgia were appointed receivers of the Central 
■Railroad properties, and went into possession of the Chattanooga, Rome & 
Columbus Bivision of the Savannah & Western Railroad Company, as part 
of the assets and System of the Central Railroad & Banking Company of 
Georgia. And said receivers continued to operate said Chattanooga, Rome 
& Colijmbus Bivision of the Western Railroad Company, under said stock- 
holders* biU, untn the 4th day of July, 1892, when the Central RaUroad & 
Banking Company of Georgia filed an anciUary bill, declaring its inabillty to 
meet Its matured and maturing obligations; and H. M. Oomer was appointed 
the sole receiver under said ancillary bill, and continued under said/ stock- 
holders' bill until. the 23d day of January, 1893, when the Farmers' Loan & 
Trust Company of New York, trustée for the bondholders, filed a bUl, which 
91 F.— 14 
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was aftérwatfls Consolidated with the bills above mentioned, asking a fore- 
closure of a mortgage for $5,000,000 on the main stem of the Central Eailroad, 
between Savannah and Atlanta. On the 30th day of March, 1893, the Central 
Trust Company of New York, trustée for the bondholders of the Savannah 
& Western Raikoad Company, flled a blll to foreclose a mortgage for $7,000,- 
OOO on thé rallroad property and assets of the Savannah & Western Railroad 
Company in the circuit court of the United States for the Middle district of 
Alabama; and an auxiliary bill of like ténor and efCect was also flled in the 
Southern district of Georgia, and in the Northern district of Georgia; and 
on the 15th day of May, 1898, H. M. Corner and R. J. Lowry were appointed 
recelvers of the Savannah & Western Railroad Oompany's property and a,ssets 
under sald several bills flled by said Central Trust Company of New York, 
and entered upon and operated said Chattanooga, Rome & Columbus Division 
of the Savannah & Western Railroad Company until the Ist day of February, 
1894. Prior to the acquisition of the Chattanooga, Rome & Columbus Rail- 
road by the; Savannah & Western Railroad Company, the said Chattanooga, 
Rome & Columbus Railroad had been bullt and owned by the Chattanooga, 
Rome & Columbus Railroad Company, -which had îssued bonds secured by a 
mortgage on sald railroad, and the Savannah & Western Railroad Company 
acquired said railroad subject to sald antécédent mortgage. That afterwards, 
to wlt, on the day of , 1894, the Central Trust Company of New- 
York, as trustée for the said antécédent mortgage bondholders of the Chatta- 
nooga, Rome & Columbus Rallroad Company, flled a bill in the Northern 
district of Georgia, In which the said Chattanooga, Rome & Columbus Railroad 
is whoUy situate, to foreclose the said mortgage; and E. B. Jones was, on the 
said Ist day of February, 1894, appointed receiver under said blll, and went 
into possession of the said Chattanooga, Rome & Columbus Railroad as such 
receiver; and Comér and Lowry, who had up to that time operated the said 
railroad as part of the Savannah & Western Railroad Company's Unes, de- 
llvered possession of the said Chattanooga, Rome & Columbus Railroad to 
the said E. E. Jones, who now has possession of the same. That afterwards, 
to wit, oh the 26th day of August, 1895, the aforesaid $7,000,000 mortgage of 
the Savannah & Western Railroad Company was decreed to be foreclosed. 
wlth sald amount of accrùed interest, in the circuit court of the Uqited States 
for the Middle district of Alabama; and ail of the railroad and properties of 
the Savannah & Western Railroad Company, other than the Chattanooga, 
Rome & Columbus Rallroad, which had been dellvered up to E. E. Jones, 
receiver, as aforesaid, were sold under the decree of the said court, and bought 
In for Thomas and Ryan, the purchase priée being $1,500,000; and ail of the 
sald property so bought havin'g been heretofore dellvered to the said Thomas 
and Ryan, subject to the right of the court to résume possession of sald prop- 
erties if the sald Thomas and Ryan, as a condition of recelving said property 
and the assets of the receivershlp, should fall to promptly pay ofC and dis- 
charge ail the nnpaid debts, Uabllitles, and obligations incurred or owing by 
the said H. M. Corner and R. J. Lowry, recelvers of the Savannah & Western 
Rallroad Company, arlslng out of their opération of the said railroad property, 
and ail allowed preferential clalms superior to the Une of the mortgage fore- 
closed as provlded in the supplemental decree of the sald circuit court of the 
Middle district of Alabama, made on the 18th day of January, 1896, and ail 
of the aforesaid decrees entered in «the Middle district of Alabama, being like- 
wlse made and entered In the auxiliary blUs flled in the circuit court of the 
United States for the Northern and for the Southern district of Georgia. 

It is further agreed that during the month of December, 1891, and January 
and February, 1892, rock and cross-ties were furnished to the Richmond & 
Banville Rallroad Company, then operatlng the Chattanooga, Rome & Colum- 
bus 'Division of the Savannah & Western Railroad Company, as herelnbefore 
stated, to the total value of $1,210.31; that aU of said cross-ties and rpiaterial 
were placed along the Unes of the Chattanooga, Rome & Columbus Railroad, 
and remalned there until after March 4, 1892; and that whlle the Chatta- 
nooga, Rome & Columbus Division of the Savannah & Western Railroad 
Company was being operated by the sald H. M. Oomer and his co-receivers, 
under the Rowena M. Clark bUl, during the spring and suihmer of 1892, the 
said cross-ties and rock which were so distrlbuted along the Une of the Chat- 
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tanooga, Eome & Columbus Rallroad were taken by sald receivers, and placed 
In the roadbed of said Chattanooga, Rome & Columbus Kailroad; and that 
the same bas never been paid for, elther by the said Eichmond & Dahville 
Rallroad Company, or by the sald receivers, or by any one else. 

The master found that the receivers of the Central Eailroad were net liable, 
and that the interveners ought to hâve proceeded against the receivers of the 
Chattanooga, Rome & Columbus Railroad. Upon exceptions to the master's 
report, the report veas set aside, and a decree entered by the court against the 
receivers of the Central Rallroad & Banking Company of Georgia for the fuU 
amount of the interveners' claim. The Central of Georgia Railway Company 
was made a party défendant In ail pending Interventions against the receivers. 
with the right to appeal from any order or decree which might be rendered 
in sueh cases; hence this appeal is prosecuted in the name of the Central of 
Georgia Railway Company. It is claimed that the decree of the circuit court 
is erroneous, in that the materlals for which the appellees sued were used upon 
the Chattanooga, Rome & Columbus Division of the Savannah & Western 
Railroad, and the funds of the receivership of the Central Rallroad & Banking 
Company of Georgia should not be chargea with said improvements, there 
being a separate and independent receivership of the Savannah & Western 
Railroad, and a separate and independent receivership of the Chattanooga, 
Rome & Columbus Railroad. 

F. M. Cunningham, Jr., for appellant. 
P. W. Meldrim, for appellees. 

Before PAEDEE and McOOKMICK, Circuit Judges, and PAE- 
LANGE, District Judge. 

PAEDEE, Circuit Judge. The agreed statement of facts, while 
giviug a history of the several receiverships at différent times in con- 
trol of and operating the Chattanooga, Eome & Columbus Division 
of the Savannah & Western Eailroad, clearly shows that the inter- 
veners' ùross-ties and rock ballast were converted and appropriated by 
H. M. Comer and his associâtes, at that time receivers of the whole 
Georgia Central Eailroad System, then including the Savannah & 
Western Eailroad. From such appropriation and conversion it fol- 
lows that the said Comer and his associâtes became and were indebted 
to the interveners for the value of the cross-ties and rock upon an 
implied assumpsit; they had taken and converted the interveners' 
goods, and owed for the same. This liability once having attached, 
it is. difflcult to see how Comer and his associâtes were relieved there- 
from by the subséquent proceedings. That the cross-ties and rock 
were used by Comer and his associâtes to permanently improve the 
Chattanooga, Eome & Columbus Eailroad, which railroad property sub- 
sequently passed into the hands of other receivers in other courts, could 
not deprive the interveners of the right to look to theif original debtor. 

From the facts stated, it does not follow that the subséquent re- 
ceivers of the Chattanooga, Eome & Columbus Eailroad became liable 
to pay for improvements made by Comer and his associâtes. Such lia- 
bility could only resuit in favqr of interveners, if the claims for materials 
furnished for permanent improvements were preferential claims. As 
between the receivers, such liability could only be ascertained by an 
accounting which would include ail the improvements made upon the 
property in connection with the revenues and operating expenses 
pending the Comer receivership. There is no good reason why the 
interveners should, even if sure of final recovery, be put to the ex- 
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penàe aiia trouble of compelling such accouiiting. They hâve a right 
to ïoptto their immédiate debtors without troubling thernselves to 
pursue parties in other courts who may, in equity, be ultimately liable 
to account to their debtor. The appellant relies upon the case of 
Corner y. Polk Co., 27 C. 0. A. 1, 81 Fed. 921, recently decided in this 
court, in M^hich it was held that taxes against a railroad could not be 
collected from receivers who had the control and management of the 
property during part of the years for which such taxes were assessed, 
but whose connection with the road had ceased, except in an équitable 
procëeding, and upon proof that they hâve assets of suçh railroad in 
their hands, or hâve diverted its revenues. Comer v. Polk Co. pre- 
sented an entirely différent case from the one in hand. The alleged 
liability of the receiver in that case was not chargea as arising upon 
any contract, express or implied. The debt sued for was a debt of the 
property, and not necessarily an obligation of the receivers. The 
decree appealed from is affirmed, with costs. 



OBNTEAL TRUST CO. OF NEW YORK v. WOKCESXBR CYCLE MFG. 

CO. et al. 

(Circuit Court, D. Connecticut. December 5, 189S.) 

EqtTiTT Praotioe— Rehearing— Nevt Evidence. 

A court will not grant a rehearing apd leave to Introduce new évidence 
which was known to counsel at the tlme the cause was, at their request, 
cojçisldered and decided on the merlts. 

On Motion for Rehearing and for Leave to Introduce New Evidence. 
For former opinion, see 90 Fed. 584. 

0. Wàlter Artz, for receiver. 

Butler, Notman, Joline & Mynderse and Michael H. Cardozo, for 
complâinânt. 
Parkihs & Jackson, for Nash and others, intervening créditors. 
Seymour G. Loomis, for G-oodrich and others, intefvening créditors 
A. L. Teel, for GUliam Mfg. Co. and others, intervening créditors. 

TOWNSËND, District Judge. The niotion for léave to introduce 
new évidence and for a rehearing is denied for the following reasons: 
The évidence soUght to be introduced is not newly-discovered évidence, 
but must hàye been actually known to counsel before the final hearing. 
The question as to whether the mortgage in suit was valid was dis- 
tinctly raisëd by the answer and on Ûe argument, and thereUpon 
counsel stâted in open. court that they wished a final décision upon 
the évidence thën before the court. No suflScient grounds hâve been 
shown whjj^ this court should violate the'settled rule of practice uni- 
formly follôWed in this circuit. 
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NASHUA mON & STEEL 00. v. BEUSH. 
(Circuit Court of Appeals, First Circuit December 22, 1898.) 

No. 223. 

1. Sales— Implied Wakrahty — Exkcutoby Contracts. 

An executory contract to malie and deliver an article implies an agree- 
ment that it shall be fitly made for the use contemplated by both parties. 

2. Samk— Action for Damages— Judgment as Evidence. 

Where plalntiff, contracting to fumish certain machinery, supplled as a 
part of it an article manufaetured for hlin by défendant, on account of the 
defectlve construction of whlcli plalntiff was subjected to a Judgment for 
damages resultlng from the breaklng of the machinery, for which he was 
allowed to reeover over agalnst the défendant, hélA, while doubtlng the 
rule of damages applled, that, aecepting that rule, the judgment agalnst 
hlm, if rendered under clrcumstances indlcatlng good faith and a reasona- 
ble amount of résistance on his part, is admissible as at least prima facle 
évidence of the amount of such damages. 
8. AppEAL— Rbvibw — Necbssity of Spbcific Objections and Exceptions. 

The rule repeated that, to entltle a party to the revlew of a question in 
the circuit court of appeals, the objections and exceptions must ordinarlly 
be so shaped as to show that the spécifie question raised on appeal was 
presented to the trial court. 
4. Sales- Implied Warhanty — Mbasurb of Damages for Brbach. 

In an action on an implied warranty of the fltness for the use contem- 
plated of an article manufaetured by défendant for plalntiff, enhanced 
damages beyond the différence in value between the article as furnished 
and as It should hâve been, are not in any way recoverable if such dam- 
ages were caused, or contributed to, by the insufflciency of the article in 
the form or slze which were designated by plalntiff. 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

Isaac W. Smith (Charles W. Hoitt and Henry E. Burnham, on the 
brief), for plaintifE in error. 

John S. H. Frink (Charles H. Burns, on the brief), for défendant in 
error. 

Before PUTNAM, Circuit Judge, and BEOWN and LOWELL, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. The défendant below agreed with the 
plaintiff- below to manufacture and deliver a forged-iron beam strap of 
the best hammered scrap iron, of the dimensions particularly described, 
to be used for a beam engine. The contract was executory, and the 
case, therefore, bas no relation to the doctrine of cav'eat emptor. So 
far as the words "the best hammered scrap iron" are concerned, the pré- 
cise meaning of which we hâve no occasion to deflne, the contract was 
express to use that quality; and any failure so to do, whether relating 
to patent or latent matters, would constitute a breach. The effect of 
the provision as to the dimensions of the beam strap is laid aside for 
this part of the case. As for the rest of it, it is an old rule that such 
an executory contract implies an agreement that the goods to be de- 
livered will be âtlv made for the use contemplated by both parties. 
BenJ. Sales (6th Ed.) § 645. In 1887, in Drummond v. Van Ingen, 12 
App. Cas. 284:, 290, Lord Herschell stated that this view of the law haa 
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been constantly acted on from the time of Jones v. BrigM, 5 Bing. 533, 
which was in 1829. There may be a question what was the rule of 
Jones V. Bright, but that is of no conséquence for our présent purposes. 
This distinction between mère sales and executory contracts is fuUy 
recognized by the local law. Deming v, Foster, 42 N. H. 165, 173, 174. 
Whether or not the words "implied warranty" are theoretically cor- 
rect need not be considered hère. However this may be, it is certain, 
as we hâve seen, that there arose an obligation that the beam strap 
should be fitly made; and, as no qualification was reserved by the 
manufacturer, he can make no claim to be relieved, except to the extent 
of that extremely narrow class of relief which applies to unconditional 
agreements. Therefore a failure to deliver a fltly made strap would be 
a failure in the performance of the contract, whether the defect was 
latent or patent, and independently ot the question whether the défend- 
ant below used reasonable care in its work. The déclaration stated 
the case in this particular multifariously, but, as one branch of the 
allégation elearly covered the rule we hâve stated, and the demurrer 
was gênerai, it was properly overruled. Looking, then, at the nature 
of the obligation imposed by this contract, it f oUows that none of the 
rulings below on this précise topic, objected to by the défendant below, 
including those disposing of the demurrer, prejudiced it. Later there 
grew up another class of so-called implied warranties, the flrst glim- 
mering of which was in 1825, in Gray v. Cox, 4 Barn. & C. 108, 115. 
In that case, Ohief Justice Abbott said: 

"At the trial It occurred to me that, If a person sold a commodlty for a 
particular purpose, tie must be understood to warrant it reasonably fair and 
proper for such purpose. I am still strongly inclined to adhère to that opin- 
ion, but some of my learned brothers thinls diffierently." 

This was elearly intended by that learned jurist as a qualification of 
the doctrine of caveat emptor, and to hâve application to a mère sale. 
This afterwards grew into a settled rule of law in England, and is now 
recognized by the Sales of Goods Act of 1893, in section 14, as follows: 

"Where the buyer, expressly or by implication, malces linown to the seller 
the particular purpose for which the goods are requlred, so as to show that 
the buyer relies on the seller's skill or judgment, and the goods are of a 
description which it is In the course of the seller's business to supply, whether 
he be the manufacturer or not, there is an Implied condition that the goods 
shall be reasonably fit for such purpose." 

Newbolt's Sales of Goods Act, at page 41 et seq., groups varions au- 
thorities showing that this législation is a mère enactment of the 
rule as lately understood by the courts in England. The expressions 
in Bridge Co. v. Hamilton, 110 U. S. 108, 3 Sup. Ct. 537, and elsewhere, 
on which the plaintiff in error relies, relate to cases to which this mod- 
em English rule applies, having référence to sales of goods, and not 
to executory contracts for manufacturing and supplying. The rule 
with référence to the latter class has been so long established, both 
in the United States and England, that it would be impossible to break 
it down, or to essentially qualify it, by any incidental expressions 
to the contrary. ■ 

The important questions in this case are those of the ruies of dam- 
ages. The plaintiff below furnished the beam strap to a steamer in 
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Canada. The beam broke down, and caused some injury to the boat, 
and a loss of its use; and 'a suit was brought in the province of Que- 
bec by its owner against the plaintiff below, and damages i-^r the in- 
jury and loss were recovered against him on account of an alleged 
defect in the beam strap, it being now declared that it was the same 
defect in issue at bar. It cannot be successfully denied that the same 
defect was in question in each case. Under the rulings of the circuit 
court, the foreign judgment was put in évidence, and the jury found a 
verdict against the défendant below for the amount of the damages 
recovered of the plaintiff below, as well as for his counsel fées and 
the costs of suit. With référence to so-called consequential damages, 
or remote damages, it may be that différent rules apply where a man- 
ufacturer has been guilty of négligence in producing the article sold, 
or of knowingly delivering a détective article, and to cases of express 
or implied warranty; and it may be that there are also différences 
between cases of express warranty, where the contractor consciously 
risks results, and cases of so-called implied warranty. McAfee v. Crof- 
ford, 13 How. 447, 457; Watson v. Sutherland, 5 Wall. 74, 79; North 
V. Peters, 138 U. S. 271, 281, 11 Sup. Ct. 346; and Vance v. W. A. 
Vandercook Co., 170 U. S. 468, 480, 18 Sup. Ct. 645. There are some 
matters in the charge of the court below which represent the issue as 
one of négligent manufacture. But at other points the question sub- 
mitted was purely one of so-called implied warranty, and the rules of 
damages are to be tested accordingly. 

The rules of damages at the common law were long accepted as 
stated in Greenleaf on Evidence (volume 2, §§ 254, 256), to the effect 
that those which necessarily resuit f rom the breach are termed gênerai 
damages, and that, even with référence to spécial damages, the dam- 
ages must be the natural and proximate conséquence of the act com- 
plained of. Modem rules in England, and also largely in the United 
States, follow Hadley v. Baxendale, 9 Exch. 341. Nothing was, in 
fact, decided in that case; but its dicta hâve; to a large extent, become 
accepted rules of law. The rules applied in the court below, per- 
mitting a verdict for damages of the nature there recovered, hâve also 
been built up in England on the dicta in that case, although they go 
beyond them. They are commonly practiced there, though not yet 
formally approved by the house of lords. In the United States they 
hâve been largely recognized by the state courts, but they hâve not 
yet been accepted by the suprême court. On the other hand, that 
court has been exceedingly conservative in this matter, and has never 
gone further than to lay down the rule given in Manufacturing Co. 
V. Phelps, 130 U. S. 520, 527, 9 Sup. a. 601, 603, as follows: 

"The rule of damages adopted by the court below, of deductlng from the 
contract priée the reasonable cost of altering the construction and setting of 
the machinery, so as to make it conform to the contract, is the only one that 
would do full and exact justice to both parties, and is in accordance with the 
décisions on similar contracts." 

A careful examination fails to discover any instance in which any cir- 
cu/t court of appeals has either accepted or expressly rejected the rules 
as to damages applied in this case. The English practice is, perhaps, 
best illustrated by Hammond v. Bussey, 20 Q. B. Div. 79; Mowbray v- 
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Merryweather [1895] 1 Q. B< 857, 6. c. on appeal [1895] 2 Q/ïB. 640; and 
GrébertTBorgnis V. Nugent, 15 Q. B. Div. 85. The result is practically 
according to the civil law, as explained bj Mr. Justice White in Meyer 
V. Richards, 163 TJ. S. 385, 16 Sup. Ct. 1148, and as applied in BuMey 
V. Honold, 19 How. 390. In discussing thèse modem rules as to the 
amount which may be recovered, Benj. Sales (6th Am. Ed.) § 872, says 
that an obligation to indemnify for ail the damages which would ordi- 
narily follow from a breach "would require proof of an assent" to 
assume such a responsibility in many Cases which might be suggested, 
in which the application of the rule would otherwise be productive of 
"startling injustice." But it may well be questioned whether it can 
ever be justly said that there is an implied assent to assume consé- 
quences^ running to unlimited amounts, because an assent involving 
such conséquences cannot ordinarily be presumed from mère circum- 
stances; and it may also be questioned whether the rules of the com- 
mon law relating to damages, which are always conserva tive, ever 
contemplated that a manufacturer or trader, dealing honestly, according 
to his best light, in some matter of the value of only a few dollars or 
cents, should be liable for disproportionate results unless he guarded 
himself by express language at the time the sale was made. As the 
case turns, it does not become necessary for us to détermine, on the 
one hand, whether the rules applied at the trial hâve become the set- 
tled law of New Hampshire, or, on the other, whether we shall ap- 
prove them for the flrst time in thé fédéral appellate courts; and hav- 
ing thus guarded ourselves against any implication with référence to 
them, we come to détermine the effect of the position of the parties 
in the court below so far as it limits the questions over which we hâve 
jurisdiction. Under the circumstances of the case, the matter divides 
into three éléments, namely: First. The question of the proper rule 
of damages as between the plaintiff below and the owner of the steam- 
boat; or, to put it differentiy, what would hâve been the proper rule 
of damages if the défendant below had supplied the beam strap directly 
to the owner of the steamboat, instead of through the plaiutiiï below? 
Second. Whether the fact that the défendant below did not supply 
the beam strap directly to the owner of the steamboat, but to the 
plaintiff below, who made his own contract with the owner, so far 
severed the liability of the plaintiff below to the owner from the obliga- 
tion of the deîendaût below to the plaintiff below that, for this suit, the 
damages for which the plaintiff below was justly liable to the owner of 
the steamboat must be regarded as remote. Third. Assuming that 
the law on the flrst and second questions is settled, or conceded, to 
be favorable to the plaintiff below, whether or not the provincial judg- 
ment can be made available for the plaintiff below in flxing the amount 
of damages which he is entitled to recover; and, if yes, under what lim- 
itations and to what extent? A subordinate question might also 
arise; that is: If the rule of damages as administeréd in Canada is 
more severe than that which would hâve been administeréd in New 
Hampshire if the plaintiff below had been sued in that state, cou] d, in 
that' event, the défendant below hâve been compelled to respond to 
thé plaintiff below in accôrdance with the foreign rule? Our under- 
Btatiding of the position of the plaintiff in error is that it makes an 
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issue only on the third question. It objected to the introduction of 
the judgment as évidence on two grounds,— that no notice was given 
of the pendency of the suit, and that the judgment was net évidence 
against it "for any pufpose whatever." The latter objection is so 
broad that it is quite impossible, on this record, for this court to put 
itself in the position of the court below with référence thereto. The 
propositions submitted to us in argument by the plaintifE in error were 
that this judgment was not admissible, because there was no notice 
of the suit, because the issues or causes of action were not shown to 
be the same, because this is not a case for vouching in a stranger, and 
because the défendant below could not be compelled to go into a for- 
eign jurisdiction to défend the suit. 

We are unable to see anything which would justify us in holding 
that the fundamental questions of the rules of damages which hâve 
been explained by us were in any way raised in the court below. In 
order that the propositions involved may be understood, it is neces- 
sary to bear clearly in view the essential distinction between rules of 
damages and the question whether or not a judgment, recovered as this 
one was, can be used to establish the amount of damages under any 
rule. It is only the latter which is properly submitted to us. - 

We pass by the proposition of the plaintiff in error that the issues 
or causes of action are not shown to be the sàme, because that was 
a matter for the jury under proper instructions, and it was correctly 
submitted to it. We hâve already said that no reasonable question 
could be raised about this. We also pass by the proposition that this 
is not a case for vouching in a stranger, as that is included in the 
larger question whether or not, in this class of cases, a judgment ob- 
tained under thèse circumstances may be admitted for the purpose of 
showing either presumptively or conclusively the actual amount of 
damage sustained by the subcontractor. The plaintiiî in error urges, 
as we hâve said, that it could not bave been compelled to go into a 
foreign country to take upon itself the défense of the suit there. We 
do not think that any gênerai proposition of this character cornes 
before us, because the charge shows the court understood that the 
défendant below knowingly. subjected itself to the conséquences of 
a subcontract in Canada. If the court misunderstood this matter, 
the défendant below should bave set it right by something more spé- 
cifie than anything found in the record. We also lay aside any ques- 
tion whether, under the conditions of the case, the plaintiff in error 
could be subjected to respond in any form for the damages inflicted 
by the laws of the province of Québec upon the défendant in error if 
they had been more severe than the rule in New Hampshire, as it bas 
not been submitted to us. Either because it was assumed at the trial 
that the rules of damages are the same by the laws of New Hampshire 
and the province of Québec, and the modem practices in England, or 
for some other reason, none of the four questions stated by us bas 
been properly raised except the third, namely, the admissibility and 
the effect of the judgment against the défendant in error as évidence 
in the suit below of the amount of damages in fact sustained. To 
put the question in another form, it is — whether it was necessary 
for the court below, disregarding this judgment, to ascertain from 
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original sources, and by évidence of a primarj character, the actual 
injury the steamboat in question suffered by reason of the alleged 
defect in the work of the défendant below. On this point we must 
assume that the plaintiff below did not brjng himself within the 
safer rules with regard to a notice to be given of a pending suit, 
when it is attempted to charge the results thereof on a person not 
party thereto. Under the expressions in Lebanon t. Mead, 64 N. 
H. 8, 9, i Atl. 392, and under the plain, practical rules applicable to 
matters of this character, it cannot be denied that the défendant be- 
low was suflSciently informed of the pendency of the foreign suit. The 
diflBculty arises from the fact that it was not offered the défense of 
it; but, on the other hand, the plaintiff below, in ail his communica- 
tions to the défendant below, clearly excluded it from the assump- 
tion thereof, stating in his letter of December 9, 1890, in which he ad- 
vised the défendant below that suit had been brought, that he (Brush) 
"will, of course, défend himself in the action," adding that "it might, 
perhaps, be as well for your company [that is, for the défendant below] 
to take some interest in the matter," for reasons stated in that letter. 
This was so far from inviting the défendant below to take a part in 
thé défense of the suit, or to take either partial or entire charge 
thereof, that, fairly interpreted, it excluded it therefrom. At any 
rate, it is clear that the défendant below might well hâve construed it 
as such, and it was anything except a clear invitation to become a party 
to the litigation. 

With, référence to the question thus submitted to us in its varions 
phases, there is such a mass of authorities, arrayed to a very considér- 
able extent against each other, that nothing would be gained by our 
attempting to examine them in détail. Most of them will be found 
referred to at varions points in 1 Suth. Dam. (2d Ed., 1893). The 
text writers and courts are far from always making proper distinctions 
with référence to the varions subdivisions of the principal question. 
They présent one class of issues when a judgment is offered with référ- 
ence to the damages recovered, and a différent class when offered with 
référence to the costs inpluded in the judgment, and thé expenses of 
litigation not so included. Moreover, there is a limited class of cases 
where, beyond doubt, a judgment rendered against a person for whom 
another bas agreed to respond is conclusive as against the latter unless 
impeached for fraud, and this even though such third person has had 
no opportunity to assume the défense, or has not even been notiâed 
of the existence of the litigation. There is another class where 
a judgment is, at least, prima facie évidence against a stranger 
to the record who has voluntarily agreed to indemnify, within which 
class falls French v. Parish, 14 N. H. 496. There is still another, 
admitted by the plaintiff in error, in which a stranger to a suit is liable 
over by opération of law, as in Littleton v. Eichardson, 34 N. H. 187, 
and in Lebanon v. Mead, 64 N. H. 8, 4 Atl. 392, where, beyond doubt, 
the judgment is évidence against the person so liable, either prima facie 
or conclusive. But the case at bar falls outside of ail thèse classes, 
except so far as it is controlled by the principles which underlie them. 
Notwithstanding this, the weight of authority and the rules of con- 
venience, together with the fact that injustice can hardly arise there- 



NASHUA IRON & STEEL CO. V. BEUSH. 219 

from, lead to the conclusion that where a subvendee or a subcontractor 
bas a légal daim for indemniflcation, and bas, under fear of tbe con- 
séquences, made an adjustment, or been compelled to yield to a judg- 
ment, under circumstances indicating good faitb and a reasonable 
amount of résistance, tbe amount tbus determined, eitber by tbe ad- 
justment or by tbe litigation, becomes évidence of the amount of dam- 
ages to be awarded against the principal contracter. Smith v. Comp- 
ton, 3 Bam. & Adol. 407; Suth. Dam. (2d Ed., 1893) § 82 et seq. This 
conclusion is aside from the question whether the judgment should 
stand as of conclusive effect or only prima facie, as to the measure 
of damages. It is not apparent on the record that this précise ques- 
tion was raised. The exception taken to the charge with référence 
to this topic embraces long extracts therefrom, containlng several sub- 
ject-matters, and for this reason, and in- view, also, of the f act that 
notbing tends to impeacb the judgment as to the amount of damages 
awarded, we are compelled to look only to the broad objection to its 
admission which we bave stated. The judgment was évidence, at 
least prima facie, and therefore so broad an objection cannot be sus- 
tained. 

The same considérations, and, it may be, others, apply to the excep- 
tions to the évidence that the plaintiff below paid tbe judgment ren- 
dered against him, and to permitting tbe reading of those portions of 
the déclaration which recite the judgment; as, in each instance, the 
form of tbe objection was practically the same as those which we bave 
considered. 

Tbis leaves, however, the question raised by tbe exceptions taken to 
the rulings by virtue of which the jury added to the judgment for dam- 
ages the costs and expenses of tbe litigation in Canada. In view of 
the fact that the défendant below was given no opportunity to assume 
the défense of the suit against the plaintiff below, it seemsto be the 
law of New Hampshire, which, in tbis respect, is in harmony with tbe 
more conservative and safer rule that the défendant below should not 
be beld for any of the costs and expenses referred to. Notwitbstand- 
ing the gênerai expressions found in Towle v. Lane, 61 N. H. 586, 589, 
that no formai action is required if only tbe party intended to be 
charged understands that he may intervene in the suit (Burrill v. 
West, 2 N. H. 190, 192), and the express ruling in Chase v. Bennett, 
59 N. H. 394, 395, seem to détermine it to be the local law that in a 
case like this at bar, in which tbe défendant below was excluded from 
taking a part in the défense, he should not be holden for tbe costs and 
expenses thereof. Nevertheless, we are unable to perceive from the 
record in this case that any objection was made going so far as that. 
The only exception relating to this topic covers a large portion of the 
charge of the court below, which contains several distinct proposi- 
tions, without speciflcally challenging any particular one. So much 
injustice bas been done by inconsiderately setting aside verdicts through 
the fact that appellate courts often fail to put themselves in tbe posi- 
tion of the courts below that we bave several times called attention to 
the necessity of shaping objections and exceptions in such way as to 
show that, in the court below, the finger was plainly put on the pré- 
cise spot in question. This rule is so well settled that it is not neces- 
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sary tQ refej? to authorjties suppQpting it, but EaUrpad Co. v. Mackey, 
157,U.!ia;72, 80, 88, 15,Sup. Ct.,-491, well illustrâtes its application 
to this; case,! Therefore, for tlie reasons stated, wç are compelled to 
postpone the considération of this question until the case cornes before 
us anew, If it ever does» 

Tlifi plaintiff in error aiso objects to the admission of certain letters 
writtenbythe défendant in error to the plaintiff in error, ail of which 
we can group together* Some were written before the suit against 
tbe défendant in error was conunenced in Canada, and some after. 
For the mpst part, each purports toinform the plaintiff in error, from 
time to tiœe, of the facts with référence to the accident to the steam- 
boat which were reported to the défendant in error. We a^e unable 
to see on the face of the letters that they could hâve been taken from 
the jury below as not written in good faith for that purpose. In view 
of the fact that it is apparent thatrthe défendant below had not, 
at this stage of the trial, if at any, admitted the right of the plaintiff 
below to recov^r his lega4 expenses, nor the reasonableness of their 
amountj.nor the reasonableness of the conduct of the plaintiff below in 
incurring them, and since, also, as we hâve seen, it does not, on this 
record, présent a clear casé in référence to thèse expenses, we are 
unable to say that the court was not justiiied in admitting some por- 
tions of each of thèse letters as part of the plaintiff 's opening case. 
It seems tohave been hisreasonable duty, before involving himself 
in ai litigation the expense of which he intended to charge ultimately 
on the défendant below, to inform the latter from time to time of the 
facts reported to him, giving opportunitiee of explanation in référence 
thereto. It may be that, if the défendant below had admitted that it 
made no issues of the diaracter referred to, the letters should hâve 
been excluded. It may be, also, that if the défendant below had asked 
the court to exclude certain expressions contained in them, those parts 
should not hâve been read to the jury. The conservative course which 
might hâve been pursued under thèse circmnstances is well illustrated 
by Israël v. Baker, 170 Mass. 12, 48 N. E. 621. But the défendant 
below asked nothing of this nature. The objections were to each let- 
ter as à whole, and they cannot be siistained. 

There were varions rulings of a subordinate character, with référ- 
ence to the alleged existence of a custom among manufacturers giving 
them a right to replace forgings, and to évidence that other. beam straps 
made by the défendant below were not defective, with regard to which 
the court was so clearly right that we need not protract this opinion by 
noticing them in détail. 

One serions question remains. It appears that the shape and dimen- 
sions of the beam strap were prescribed by the plaintiff below, so that 
any insufficiency or weakness which arose therefrom ought not to hâve 
been allowed to fall on the défendant bêlow. An expert called by the 
défendant below testifled substantially that, for the work which this 
engine was set to do, the size of the beam strap was insufflcient. He 
also testiâed to a matter of common knowledge that for ail parts of 
machinery of this character a certain margin is customarily allowed for 
safety, which, in the case at bar, he put at a figure beyond what he 
computed to hâve been provided by the dimensions specifled. It is 
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said by the défendant in error that tlie theory of this witness related 
only to what possibly might hâve happened under some supposititious 
circumstances, against the visible facts of the case. This, however, 
was for the jury, and net for the court. The recognized principle is 
certainly applicable that damages beyond the ordinary allowance of the 
différence in value between the article as delivered and as it should 
hâve been, cannot be recovered so far as they ought to hâve been pre- 
vented by the reasonable diligence of the partj' damaged. Suth. Dam. 
(2d Ed., 1893) § 155 et seq., explains this proposition, although it is 
of so fundamental a character that authorities in référence to it need 
net be cited. Therefore, considering the ordinary practice of ma- 
chinists, which the défendant below maintains was proved for this 
case by the expert referred to, it would seem to be, and undoubtedly 
is, the rule that enhanced damages of the kind in question ought not, in 
any vieve of the law of damages, to be recovered' for the breach of a 
so-called implied vrarranty alleged in this case, if the injury would, in 
reasonable course, hâve been prevented by a spécification of dimensions 
providing for the customary margin of safety. Under thèse circum- 
stances, the défendant, at the trial, submitted the f ollowing request : 

"If the jury flnd that the beam strap was constructed of the form and size 
required by the drawlng furnished by the plaintiff, and that the form was un- 
suitable, and the size insufficient, and that the accident was caused thereby, 
the défendant is not Uable." 

We do not find that this request was given, or anything which was 
the équivalent thereof. It was claimed by the défendant at the trial 
that the beam strap was unduly strained in being set upon the spider, 
and also by reason of the foaming and priming of the boilers; and a 
request for a ruling was made in référence thereto, The court sub- 
stautially instructed the jury that, it such strains and such priming and 
foaming of the boilers were incidents against which a contracter 
should reasonably hâve guarded, they oiïered no défense. This is un- 
doubtedly true as a major proposition, but, in order to fit it to the facts 
as clahned by the défendant below, the requested instruction which we 
hâve quoted should hâve been given, not only because it is correct gen- 
erally, but especially because, with référence to this class of cases, 
while, on the one hand, a contractor takes thè risk of ordinary inci- 
dents of the kind stated, on the other hand he is entitled, so far as 
the question of enhanced damages is concerned, to demand that the 
person ordering the machinery, and for whom it is constructed, shall 
likewise make the ordinary provisions to guard against the results of 
such incidents, including a proper allowance for margin of safety. If 
the requested instruction had been given, we think, also, it would hâve 
been more clear to the jury that the question was whether or not the 
work done by the défendant below was fltly done, instead of whether 
or not the beam strap was reasonably fit for the uses to which it was 
in fact applied. The latter involved the matter of "size, shape, and 
dimensions," for which the défendant below was not responsible. Un- 
der the circumstances, we think that this omission operated substan- 
tially to the préjudice of the défendant below, and for this reason we 
think the judgment must be reversed. The judgment of the circuit 
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court is reversed, the verdict set aside, and the case remitted to that 
court for further proceedings in accordance with law; the plaintiff in 
eiTor to recover of the défendant in error its costs in this court. 



THALHBIM et al. v. ANDERSON. 

(Circuit Court of Appeals, Flfth Circuit. Deeember 20, 1898.) 

No. 729 

Partnbhshif — PiiEADiNO— Ceedits Sbown bt Bili- op Particui-ars. 

In an action against a partnership for professional services, Includlng 
services rendered to a partner individually, liability for whicli is claimed 
to hâve been assumed by the partnership, the défendants, if not liable for 
such services, are not entltled to crédit for payments made by the partner 
individually, although such crédit is given in plaintilï's bill of particulars. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

Thos. E. Shackelford and M. B. K. Pettingill, for plaintiff in error. 
Herbert L. Anderson, in pro. per. 

Before PABDEE and McCORMICK, Circuit Judges, and PAE- 
LANGE, District Judge. 

PEE CUEIAM. The case below was one wherein it was sought to 
recover from a partnership, and the partners in solide, for professional 
services rendered to the partnership, including services specially ren- 
dered to one of the partners, for which it v^as contended the partner- 
ship was liable by assumption; a gênerai bill of particulars being at- 
tached to the déclaration, setting forth the items for which compensa- 
tion was claimed, and crediting amounts received towards payment, 
which crédits included an assignment by one of the partners of a judg- 
ment in his favor. The case was defended on the theory that the part- 
nership was not liable for the services specially rendered to the indi- 
vidual partner, and yet that the plaintiff was so bound by his bill of 
particulars that the partnership and partners, while avoiding liabil- 
ity for the services rendered to the particular partner, should yet hâve 
crédit for the items paid for such services by such partner. This con- 
tention was variously but unsuccessfully presented during the trial by 
motions to strike out évidence, and by spécial instructions to the 
jury, bills of exception being properly reserved; the trial judge being 
of opinion that if the partnership was not liable, through assumpsit, 
for the spécial services rendered to the individual partner, then the 
partnership was not entitled to crédits of amounts paid by such indi- 
vidual partner for spécial services rendered to him, although the créd- 
its as well as the services were included in the bill of particulars filed 
with the plaintiff's déclaration. In the view taken by the trial judge 
we concur; and although some of the rulings complained of, when iso- 
lated, may be subject to criticism, yet, connected as they were, no ré- 
versible error can be predicated upon them. 

There is also in the case a question as to whether a surety on the 
bond given to release the attachment sued out in the case was prop- 
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erly included in the judgment rendered. This question was pre- 
sented to the trial judge on a motion to amend the judgment by strik- 
ing out the name of the surety on the bond. His ruling thereon is 
fully sustained by the written reasons given by him found in the tran- 
script, and we concur therein. 

On the whole case, we are of opinion that, so far as the errors com- 
plained of are concerned, the verdict and judgment of the court do 
substantial justice between the parties, and ought to be afûrmed. 



CLEVELAND, C, C. & ST. L. Rï. 00. v. McCLINTOCK. 
(Circuit Court of Appeals, Seventh Circuit. January 3, 1899.) 

No. 518. 

1. Master and Servant — Action bt Sbbvant for Peesonai, Injuries — In- 

structions. 

An Instruction whlch, after stating that défendant, a railroad company, 
in employing plalntifC as a brakeman, undertook to use ordinary diligence 
In provlding saf e ' machinery and instrumentalitles to be handled by Its 
employés, furtber stated tbat the most efficient mode of dlscharging that 
duty in respect to cars used was to maintain a careful System of inspec- 
tion, was erroneous, both as Implying that défendant was bound to use 
the most efficient mode, whlch is incorrect and Inconsistent with the pre- 
vlous statement, and because what constitutes the most efficient mode is a 
question of f act 

2. Triai.— Instructions— CoNFORMiTY to Pi.eading. 

Where plaintiSC alleged his injury to hâve resulted from the faet that 
the eouplers and pins on cars he was coupling were out of repair, an In- 
struction that he might recover if he was injured in conséquence of a 
defect in the pin, "or some apparatus provided for his use," goes beyond 
the cause of action alleged, and is erroneous. 

In Error to the Circuit Court of the United States for the Southern 
District of Hlinois. 

W. H. Dye, for plaintiff in error. 
S. Z. Landes, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This is an action for personal injury in- 
curred by David L. McClintocli, the défendant in error, while in the 
service of the Cleveland, Cincinnati, Chicago & St. Louis Railway 
Company, plaintiff in error, as a brakeman, on the 12th day of De- 
cember, 1896, at Mt. Carmel, 111. The déclaration charges that the 
railroad company "did not keep its cars and machinery thereof in good 
repair, but, on the contrary, the eouplers by which the cars are f astened 
together were out of repair, and were not sufflcient, and the défendant, 
by the exercise of reasonable care, could hâve known of said defect; 
and when the plaintiff, 'm the careful performance of his duty as brake- 
man, as aforesaid, in the yard of the défendant, with due care, and witb- 
out knowledge of the condition of said machinery, was caught by and 
in the machinery used for coupling the said cars together, because the 
said eouplers and the pin so used to couple the said cars together were 
then out of repair, thereby injuring the plaintiiï, and then and there, 
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witb great forte and rfolenee, the plaîntiff's arm and hand were, by 
titté said'fcotiplers and màdunery, struek and mashed," and amputation 
made neOéssary. îîié défendant joined! issue by a plea of not guilty. 
The évidence shows that the two freight cars between which the dé- 
fendant jn errer was hurt were equipped with ôelf-acting Jannéy coup- 
lers, but in the coupler of oné of the cars were a link and pin wMch 
had to be rémoved bef ore the desired coupling could be made. It was 
while attempting to efifect that removal that the défendant in ërror was 
hurt. 

Error in the refusai of the court to direct a verdict for the défendant 
in the action is urged, both on the ground that the évidence does not 
show négligence on the part of the défendant, and that it does show 
contributoiy négligence of the plaintiff. We do not consider either 
phase of the question, because at a new trial, which must be ordered for 
another reason, the évidence may be essentially différent. 

The cOnrt erred in its charge when, after telling the jury that the 
raiiroad ccinipany, in employing the plaintiff,' "undertook to use ordinary 
diligenœ in providing safe machinery and instrumentalities to be 
handied by its employés," it added, '*and the most efficient mode of 
discharging that'duty in tespect to cars used was to maintain a care- 
ful System of inspection," etc. The inaplication hère is that the 
Company was bound to adopt the most efScient mode of discharging a 
duty,— a proposition which is inconsistent with the correct statement, 
which preceded, that the duty of the company was to use otdinary dili- 
gence. Besides, it was a question of fact what was the most efBcient 
mode of discharging thé supposed duty. 

There was further error in the charge, in that the jury was înstructed 
that the plaintiff might recover if he was injured "in conséquence of 
a defect in the pin or some apparatus prOvided for his use." He was 
entitled to retjpyer only upon the ground alleged in the déclaration. 
It is not clear that any ground is well alleged, but the question has 
not been raised by demurrer, motion in arrest, or assignment of error, 
and will not be considered. The judgnïént is reversed, with direction 
to grant a new trial. 

SHOWAI/TEE, Circuit Judge, did not parti cipate in this décision. 



CLBVELAND, 0., C. & ST. L. Rï. CO. v. BAKER. 

(Circuit Court of Appeals, Seventh Circuit. January S, 1899.) 

No. 520. 

1, Mastbb AND Servant— Action fok Pbbsonal Injuhiks— Plbading. 

A déclaration in an action to recover for injuries recelved by a brake- 
man wlille uncoupling cars Is not Insufflclent after verdict, as sliowing con- 
tributory négligence, merely because it shows the cars to hâve been in mo- 
tion, -wlthout setting ont tacts making it necessary to so make the un- 
coupling, where the speed is not stated, and it is alleged that it was 
plaintlfC's duty to uncouple the cars while they were being propelled over 
the Une of road, and that he was in the exercise of due care for his own 
safety. 
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2. Samb— Etidenck— Waiver oe Rules bt Company. 

A plaintiff Injured whlle uncoupling cars in motion, In violation of a rule 
of the Company of which he liad linowledge, may show tliat such rule 
was habitually disregarded, with the knowledge ol those whose duty it 
was to report violations thereof to thelr superlors; It being a question for 
the jury wliether the raie had been waived by the company, or whether 
there was any attempt to enforce it in good faith. 

8. Bamk— Instructions. 

The faet that there was évidence tending to show that such rule had 
become a nuUity, by reason of the aequiescence of the défendant in its 
violation, dld not jnstify the refusai of an instruction that if the rule was 
in force, and plaintiff violated It voluntarlly, and in conséquence was in- 
jured, he could not recover, such instruction being correct, and applicable 
to one theory ô£ the évidence. 

4 BaMB— CONTRIBDTOKT NbGLIGENCE — ACT OF CONGKKSS EelATING TO RaIL- 
BOADB. 

In the act of congress of March 2, 1893 (27 Stat. 531), requlring railroad 
companies to equip ail freight cars used In Interstate commerce with hand 
holds, or grab irons, the provision that any employé who may be injured 
by reason of a failure to provide such equlpment "shall not be deemed 
thereby to hâve assumed the risk thereby occasioned, although continuing 
in the employment of such carrier af ter the unlawful use of such * * * 
car had been brought to his knowledge," applies only to rlsks generally 
Incident to the absence of such equipment, and does not excuse a brake- 
man from a fallure to use ordinary prudence in a particular case, where 
he observes the absence of such appliances; and, if he was guilty of con- 
tributory négligence under the circumstances, he la not relieved from its 
effect by the statuté. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

John T. Dye, for plaintiff in error. 
S. Z. Landes, for défendant in error. 

Before WOODS, JENKENS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This is an action of trespass on the case 
for Personal injuries suffered by August Baker, the défendant in error, 
while in the employment of the Cleveland, Cincinnati, Chicago & St. 
Louis Eailway Company, the plaintiff in error, as a hrakeman. The 
facts, in brief, as alleged in the déclaration, are that on the 13th day 
of August, 1896, at Eldorado, 111., while the plaintiff, as it became his 
duty to do, was attempting to uncouple two moving cars, a brake beam 
of the car behind him was pushed upon the heel of his right foot, with 
which he was stepping forward to keep pace with the cars, and the 
foot and leg were so crushed that amputation at the knee became neces- 
sary. In two of the flve counts of the déclaration it is alleged that 
the railway compahy, in disregard of its duty to keep its freight cars 
in good repair, and to hâve the brake beams thereon so adjusted as to 
be at ail times at least 12 inches above the roadbed, or, as alleged in 
one count, seven inches above the rails, had negligently permitted the 
brake beam by which the plaintiiï's foot was caught to hang within 
three inches of the roadbed, and that the plaintiff was ignorant of the 
defect, and was exercising due care for his own safety. In the other 
counts there is no averment that the brake beam was eut of repair or 
misadjusted, but the substance of the charge is that the injury was 
caused by the failure of the company to equip its cars used in inter- 
81 P.-15 
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State commerce with grab irons, or hand holds, as réquired by the act 
of cdngress of March 2, 1893 (27 Stat. 531). Section 4 of the act dé- 
clares it "unlawful for any railroad company to use any car in inter- 
state commerce that is net provided with secure grab irons or hand 
holds in the ends and sides of each car for greater security to men in 
coupling and uncoupling cars." The eighth section, transposed to 
make its meaning more elear, provides that an employé injured by 
a car nôt properly èquipped, "although continuing in the employment 
of such carrier after the unlawful use of such locomotive, car or train 
had been brought to his knowledge," "shall not be deemed thereby to 
hâve assumed the risk thereby occasioned." The entire section reads 
as follows: "That any employé of any such common carrier who may 
be injured by any locomotive, car, or train in use contrary to the pro- 
vision of this act shall not be deemed thereby to hâve assumed the 
risk thereby occasioned, although continuing in the employment of 
such carrier after the unlawful use of such locomotive, car, or train had 
been brought to his knowledge." Issue was joined by a plea of not 
guilty. Exceptions were saved, and error has been assigned upon the 
admission of testimony, and upon instructions given and refused. 
There was also a motion in arrest of judgment. 

The motion in arrest might be disregarded, because not mentioned in 
the original brief for the plaintiff in error. In a supplemental brief 
it is urged that it ought to hâve been sustained,' because the déclara- 
tion shows contributory négligence on the part of the défendant in 
error, it being alleged in each count that the cars to be uncoupled 
were in motion, and no reason shown or necessity alleged for incur- 
ring the manifest danger involved in the attempt to uncouple cars in 
motion. The rate of motion is not alleged. It may hâve been very 
slow, — not more than seemed to be necessary to make the uncoupling 
possible. It is alleged that it was the plaintiff's "duty to uncouple 
the cars while they were being propelled over the Une of road," and 
that he was "in the exercise of due care for his own safety," and the 
mère fact that the cars were in motion does not compel or justify the 
légal conclusion that he was at the same time acting negligently, or 
voluntarily assuming the risk incurred. 

The plaintiff admitted knowledge of a rule of the company which, 
in eflect, forbade the coupling or uncoupling of cars while in motion, 
but, for the purpose of showing that the rule had been waived by 
the company, introduced, over objection and exception by the plain- 
tiff in érror, the testimony of a number of brakemen of the company 
to the effect that the witnesses were accustomed to couple and un- 
couple cars in motion, that other brakemen did so, and that half or 
more of the couplings and uncouplings on the road were made in that 
way. It was certainly compétent to show that the company had 
waived the rule, or consented that, it be disregarded. The fact of 
fréquent violation of a rule by employés, it is true, may not justify 
an inference of the company's consent; but testimony is not incom- 
pétent which in itself or in connection with other évidence shows, 
or reasonably tends to show, violations so fréquent and long main- 
tained as to constitute a custom of which the gênerai offlcers of the 
company may fairly be presumed to hâve had knowledge. In this 
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case other rules of the company, besides that in question, were put in 
évidence, which required conductors, engineers, inspectors, and yard- 
masters to report to their superiors any infractions of raies which 
should come to thçir knowledge. If they were not thereby made vice 
principals, so that their knowledge of an infraction should be deemed 
to be the knowledge of the company, it is not to be presumed that 
they ail neglected the duty imposed upon them of making report to 
their superiors; and it being clear that brakemen could not couple or 
uncouple cars in motion without the knowledge of an engineer or con- 
ductor, nor do it habitually without the knowledge of yardmasters 
or inspectors, it was, to say the least, a question for the jury whether 
the plaintiff in error knew of and consented to the habituai disregard 
of the rule on that subject. It is urged that the rule was for the 
beneflt of the brakemen, and could not be waived by the company. 
Against this it is asserted that the rule was not intended to put an 
end to the coupling and uncoupling of cars in motion, but was designed 
to shield the company from liability to brakemen who should get hurt 
by making couplings in that way, — a practice which, it is said, must 
be indulged if trains are moved on schedule time; and the brakeman 
who should refuse to follow the custom, it is also said, would be dis- 
missed from the service. The question, it is évident, is one of fact, and 
not of law merely. A railroad company, howrever, need not be exposed 
to the charge of devising rules on the prêteuse of protecting its em- 
ployés with the real design of protecting itself, to their injury. Proper 
steps to obtain knowledge of infractions, followed by prompt punish- 
ment of every ofEender, by discharge or suspension or other appropriate 
penalty, will make such an imputation impossible. Such a course 
steadily adhered to will leave the employé no room to doubt that the 
rules laid down for him were enacted in good faith, and are to be 
obeyed, even though a train be delayed, and his arrivai at the end of 
his run, with ail that that implies, be postponed. 

The court refused the following spécial request for instruction: 

"If you believe from the weight of the évidence that at the time of the ac- 
cident there was a rule of the défendant company known to the plaintifC, for- 
bidding the employés of the company from going between cars in motion to un- 
couple them, and that plaintiff voluntarily violated this rule, and, in consé- 
quence thereof, was injured, he cannot recover for such injury from the de- 
fendant company." 

The court's own charge containing nothing to supply the place of 
it, the refusai of this request was plain error. That the rule referred 
to had been adopted, and that the défendant in error had knowledge 
of it before he was hurt, is shown by his own testimony; and the 
plaintiff in error was entitled to the benefit of the well-established 
rule of law that an injury received by an employé in the act and by 
reason of a voluntary or intentional violation of a rule laid down for 
his conduct in the Une of his employment, though attributable also 
to the master's négligence, affords no ground for an action against the 
latter. And it is no objection to the request that it contains nothing 
explicit upon the question whether the rule had been waived or had 
ceased to be in force by reason of the company's acquiescence in oft- 
repeated and long-continued disregard of it by the brakemen of the 
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Company. On that question thé charge was also silent, though it ought 
to hâve spoken. The proposition jequested was a proper one, proceed- 
ing, as it did, on the supposition that the rule was in force, and had 
been viola ted; and it should not h^ve been refused, because there was 
évidence on which the jury might hâve found that the rule referred to 
had become a nullity. A request for instruction which is relevant and 
correct on the theory upon which it is drawn is not objectionable be- 
cause the évidence in the case admits of or tends to prove another the- 
ory, on which it would be irrelevant or incorrect. 

The eighth and ninth spécial, requests, also refused, wpre to the 
effect that if the plaintifE, by the use of ordinary care, could hâve dis- 
covered the absence of grab irons, or hand holds, on the cars he was 
uncoupling, before he attempted to uncouple them, and reasonable 
care for his own safety would hâve forbidden his going between the 
cars in that condition, ahd he went between them, and was injured 
because of the absence i>f grab irons, or hand holds, their absence was 
not a ground for recovery. Thèse requests are perhaps objection- 
able on their face, because they assume that the défendant in error 
knew of the utility of grab irons, and that they were required by law. 
The court instructed properly in respect to his duty to see for himself 
that the brake beam was in order. But, if that was hanging too low, 
the fact was patent, and its signiflcance probably well known to a brake- 
man of ordinary intelligence and expérience. There is a manifest 
différence between detecting a defect in a présent appliance and ob- 
serving the total absence of sonjething unheard of or unknown. It 
seems that the défendant in error admitted having observed that there 
were no grab irons on the forward car, and the jury might hâve in- 
ferred that he knew their advantages for the purpose intended by con- 
gress; nevertheless, the instruction should hâve been so framed as to 
leave to the jury to détermine whether that was the fact. Other spé- 
cial requests are obnoxious to the same criticism. But passing that 
objection, and proceeding on the assumption that the défendant in 
error was acquainted with such irons and their uses, did ordinary pni- 
dence require him, when he observed that the foremost of the cars 
which he was about io uncouple was not equipped therewith, to re- 
frain from going between the cars while in motion, or at least to take 
extra précautions against danger, or Was he permitted, under the act 
of congress, to act as if the irons were there? We are of opinion 
that this question is substantially the same as if the railroad compa- 
nies voluntarily and without législative requirement had been accus- 
tomed to use grab irons, and cajs without them were knOwn to be 
détective, and correspondingly more dangerous to one attempting to 
couple or uncouple them, The> meaning of the act is that, by remain- 
ing in his employaient, the servant does not assume the risks generally 
incident to the absence of such irons, but not that in a particular case 
of voluntary action, with full knowledge of the situation, the character 
of the act is not to be determined according to ail the facts and cir- 
cumstances. The known absence of the grab irons wa^ a circum- 
stance in this case which the jiu^y should hâve been directed to con- 
sider in determining whether the défendant in error was guilty of con- 
tributory négligence, or intended to assume the risk of the attempt 
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to uncouple. A contrary construction of the act would pennit a 
brakeman to take the risk of coupling or uncoupliiig cars net supplied 
with hand holds under circumstances of extrême and well-understood 
danger, with the conscious purpose of holding the company responsible 
for the resuit. The judgment is reversed, with direction to grant a 
new trial. 

SHOWALTEE, Circuit Judge, did not participate in this décision. 
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(Circuit Court of Appeals, Seventh, Circuit. January 3, 1899.) 

No. 507. 

L Appbal — Record in Circuit Court of Appeals— Assigkment of Ereor. 
When an instruction is given whicti does not in terms withdraw évidence 
from tlie Jury, but which régulâtes, controls, or forbids its application to 
the issues, or to particular issues, in the case, error may be assigned in 
the circuit court of appeals upon the instruction alone, without setting out 
the substance of the évidence ref erred to as is required by the rules where 
the assignment is based on the exclusion of the évidence. 

2. Evidence— Considération Fon Eelease. 

By a provision of a deed, the grantee assumed a mortgage on the prop- 
erty conveyed. Undet the law of the state, the grantor only, with whom 
the contract vras made, could maintain an action thereon; and, even after 
he had given his consent to the bringing of such an action in bis name 
for the benefit of the mortgagee, the action remained subject to his control. 
Pending such a suit the grantor executed to the mortgagee an assignment 
of ail causes of action vchich he had against the défendant, though whether 
for a considération did not appear, and afterwards executed to the défend- 
ant a release of the contract of assumption. HeU that, on the trial, évi- 
dence offered by défendant to show a paroi agreement between himself 
and the grantor, at the time of the delivery of the deed, that in a certain 
contlngency, whieh had happened, he should not be bound by the contract 
Of assumption, was admissible, as tending to establish an équitable and 
sufflcient considération for the release by the grantor, even if not compé- 
tent to vary the terms of the deed. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois, Northern Division. 

S. A. Lynde, for plaintifE in error. 
George Burry, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. The Episcopal City Mission recovered in 
the name of George W. Meserve a judgment against John B. Brown, 
the plaintifif in error, for the sum of |14,051.44, — an alleged deficiency 
remaining after foreclosure of a mortgage made to the mission on 
March 1, 1877, upon lot 2 Purchase street, in the city of Boston, to 
secure the payment of a promissory note of Meserve to the mission for 
$19,500. On May 4, 1877, Meserve had conveyed the mortgaged prem- 
ises to Brown by a deed poil, which contained a stipulation or récital 
that Brown should assume and pay the mortgage. The action was 
brought in the name of themission, but afterwards the name of Meserve 
for the use of the mission was substituted, to enforce the obligation 
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which Brown incurred by accepting the deed. The court sustained 
a demurrer to a spécial plea, but the matter of the plea, if a good dé- 
fense, was provable under the gênerai issue, which was joined, and the 
error assigned on the ruling is theref ore net available. 

At the time of the delivery of the deed Meserve and Brown executed 
a written agreement, which it is now contended amounted to a release 
of Brown's assumption of the mortgage; and error is assigned upon an 
instruction to the contrary which the court gave to the jury, That con- 
tention cannot be considered, because the record shows that in the 
court below counsel for the défendant disavowed any such interpréta- 
tion or construction of the agreement, saying that it had no bearing 
upon the question. 

Pending the suit, Meserve executed to the mission an assignment of 
ail causes of action which he had against Brown, and later executed to 
Brown a release of the contract of assumption. The assignment and 
the release were put in évidence. Evidence was also oflered and ad- 
mitted, subjeet to objection and to final control by instruction, which 
tended to show an agreement or understanding between Meserve and 
Brown at the time of the delivery of the deed that in certain contin- 
gencies, which afterwards turned out as anticipated, Brown should 
not be bound by the contract of assumption, and that they both in- 
tended and supposed that understanding to be embodied in the written 
agreement then signed by them. The évidence also tended to show 
Meserve to be insolvent.\ The court instructed the jury to the eflect 
that paroi évidence was not admissible to vary the terms of the deed 
in respect to the contract of assumption, nor to vary the terms of the 
contemporaneous written agreement, and that if the whole contract 
of the parties "was put into the two agreements, as they say they 
thought it was, then those two agreements should govern the 
rights of the parties" ; that the release made to Brown by Meserve 
did not constitute a défense to the action, if Meserve was insolvent 
at the time of its exécution; and finally, that the question of 
Meserve's solvency at that time was the only question which the 
jury need consider. Error bas been assigned upon thèse parts 
of the charge, but it is objected that the eflect of the charge was 
to exclude the évidence admitted as stated, and that error should 
hâve been assigned, not upon the charge, but upon the exclusion 
of the évidence, setting out the substance thereof in the spécifi- 
cation of error, as required by our rules 11 and 24 (31 C. C. A. cxlvi., 
cxvi.). Those rules provide also for the assignment of error upon 
the charge of the court, and when an instruction is given which does 
not in terms withdraw évidence, but régulâtes, contrôla, or forbids its 
application to the issues, or to particular issues, of the case, we are 
not willing to say that error may not be assigned upon the instruction 
alone, without setting out the substance of the évidence to which the 
instruction referred. 

It is conceded that by the law of Massachusetts, where the transac- 
tions in question occurred, an action at law upon Brown's contract 
of assumption could be maintained only by Meserve, with whom it 
was made. Even after his consent to tiie bringing or to the prosecu- 
tion of the suit in his name for the beneflt of the mission, he had the 
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right to withdraw his consent and hâve the action dismissed. CofQn 
V. Adams, 131 Mass. 133. It does net appear that Meserve received 
any considération for the assignment which he made to the mission of 
his demands against Brown, and if that assignment did not operate as 
an irrévocable transfer of the équitable rights of Meserve in the contract 
of assumption, as seems to hâve been assumed al the trial, we do not 
perceive on what ground the fact of his insolvency could be deemed to 
aSfect his control over the suit. His insolvency may hâve antedated 
the exécution of the deed and contract of assumption. It VFOuld be 
more important if it had occurred after the exécution of the assignment. 
Brown, too, may hâve been insolvent; and, besides, if there were équit- 
able considérations on which the mission was entitled to recourse on 
Brown, should not resort hâve been had to a court of equity to establish 
and protect the right, instead of asking a court of law to control or 
deny on équitable grounds the recognized légal right of a plaintifE at 
law to prosecute or dismiss his action aceording to his own pleasure? 
Nothing, however, need be decided on thèse points. We assume it 
to be true, for the présent purpose, that the court was right in holding 
that the paroi évidence admitted could not be allowed to affect the con- 
tract of assimiption as deflned in the deed or the contemporaneous 
written agreement of the parties; but, that conceded, it does not fol- 
low that the évidence wâs without important signiflcance in the case. 
If there was in fact a paroi understanding between Meserve and Brown, 
which the courts could not recognize and enforce because it was incon- 
sistent with the written agreements of the same date, the parties never- 
theless had the right, in good conscience, to abide by it ; and if, in f ul- 
fillment of that understanding, Meserve chose to exécute the release in 
question, resting on that considération the release was valid and should 
hâve been given effect. The mission acquired, and without Brown's 
consent could hâve acquired, no superior right by force of Meserve's 
assignment. Moreover, if the intention or understanding between 
Meserve and Brown was that the contract of assumption should not 
be binding in a certain event, and they supposed that intention to be 
expressed in their written agreement, but it turned out that the writ- 
ten agreement did not hâve that meaning, a court of equity probably 
would hâve decreed a reformation of the contract, and Meserve, to say 
the least, was at liberty to accomplish the same resuit by the voluntary 
exécution of a release of the contract of assumption. The évidence 
was compétent, and the question whether there was considération or 
justification for the release in such an understanding between the 
parties, outside of the deed and written contract, should hâve been 
submitted to the jury. The instruction limiting the inquiry of the 
jury to the single question of Meserve's insolvency at the time of the 
exécution of his assignment of his claims against Brown to the mis- 
sion was erroneous. Upon the question whether évidence was ad- 
missible in behalf of Brown to show that the assignment made by 
Meserve to the mission was not intended to include the contract sued 
on, we express no opinion. The judgment below is reversed, with di- 
rection to grant a new trial. 

SHOWALTEE, Circuit Judge, did not participate in this décision. 
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' WORTHINGTON V. BBEMAN. 

i (Circuit Court of Appeals, Seventh Circuit. January 3, 1899.) 

No. 496. 
L APPKÀir— Satisfactios Oï- JuDGMBNT — Sbparatk Jddgmbkts ik Samb En- 

TRT. 

Where there are two or more counts In a\ déclaration alleging dlstlnctly 
différent causes of action, there may be more than one final judgment on 
whlpb wrlts of error may be taken, and the fact that such distinct Judg- 
ments are contained In the same entry, and that one in favor of the plaln- 
tlff on one count has been satisfled, wlU net prevent hls maintaining a 
. wrlt of error to revlew another In favor of défendant on dlfferect counts 
to whlch demurrers were sustalned. . 
8. Samb— .Waiver of Right— Satisfaction of Judgment. 

A; plaintiff, by receiying payment and satisfaction of a Judgment in his 
faybr on one count of hls déclaration, does not walve his right to revlew 
on èrror a separate judgment agalnst liim, though contained In the same 
entry and rendered In the same case, but on différent counts of the décla- 
ration pleadlng a separate and distinct cause of action. 

Iw CONTÎlAdT — UNCBRTAINTT'— SCFFIOIBNOT TO SUPPORT ACTION. 

A conjjract, though too uncertain in Its terms to be specifically enforced 
In equlty, may still bethè basîs of a remedy at law In favor of a party 
who has performed eithter whoUy or pàrtially. 
4. Samb; 

A wrltten contraet by whlch défendant gave plaintiff the exclusive sale 
of a manufactured article In a certain territory during a specifled term, 
and whlch provlded that in case plaintiff succeeded in doing such a 
business as défendant ' mlght "reas'onably expect" it should be renewed 
for a further term, Is not so Indeflnlté or uncertain In Its terms that It wlll 
not support an action for damages for a refusai of défendant to renew at 
the expiration of the flrst term, the amount of business which défendant 
could reasonably expect belng a matter whlch may properly and with sufii- 
cient certainty be determlned by a jury, to whlch tribunal the parties by 
thelr contraet In efifect referred It In casé of their dlsagreement. 

In Error to the Circuit Court of the United States for the Northern 
District of Hlinois, Northern Division. 

Thls action was brought by Edward E. Worthlngton, the plaintiff In error, 
agalnst B. B. Beeman, the défendant In error, and others not served with 
process, who, It is alleged, had been partners in business at Cieveland, Ohio, 
under thé flrm name Beeman Chemical Company, in the manufacture and sale 
of pepsln gum, and on November 18, 1890, had made to the plaintiff In error 
j* wrltten proposition, whlch he accepted, to glve hlm the exclusive sale of their 
products in Chicago, on conditions stated, with a stipulation for renewal in 
the folio wlng words: "Thls agreement to continue to January 1, 1892, it being 
understood that you are to push the sale of thèse goods and do ail you can 
to further our interests, and, should you succeed in doing such a business as 
we may reasonably expect, then thls agreement shall be renewed for two 
years more." On December 29, 1890, a second agreement was made, whereby 
the plaintiff In error was glyen a llke agency for one year in territory outside 
of Chicago. The plaintiff was denied a renewal of the contraet of November 
18, 1890, and brought the action to recover damages on that account, and 
also to recover commissions earned and expenses incurred under both con- 
tracts whlle in force. The déclaration contains common counts, on which the 
plaintiff recovered Judgment for $700 for commissions and expenses, and spé- 
cial counts for damages on account of the refusai to renew. To thèse counts 
demurrers on the gênerai ground of Insufflclency were filed, which, the court 
sustalned. Thls rullng was made on November 2, 1896, and on tlie ensuing 
ISth by a written stipulation of the parties a jury was walved, and the cause 
was "submitted to the court to be trled on the undisposed-of counts in the 
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plalntifPs déclaration, belng the common counts and the gênerai issue by de- 
fendant." On the same day a trial was had, and ttie following entry made 
of tlie finding and Judgment: "Now, on tliis day corne again tïie plaintift' and 
the défendant, B. E. Beeman, by their respective attorneys, and a jury is 
waived and the cause submitted to the court by their stipulation in writing, 
te be tried upon the common counts, and the court, upon the issue raised as to 
what amount, if any, the plaintifC is entitled to recover against said défendant 
under said common counts, iSnds the issue for the plaintifC, and assesses his 
damages at seven hundred dollars, for which sum judgment is entered in 
favor of the plaintiff and against the défendant, E. E. Beeman, which judg- 
ment, having been paid in open court, is now satisfled; and the court, upon 
the demurrers to the amended counts of plaintiff's déclaration, which demur- 
rers hâve been heretofore sustained, doth give judgment thereon in favor of 
the défendant, together with his costs, to which judgment in favor of said 
défendant and against the said plaintifC upon the said demurrers the plaintiff 
excepts." Error bas been assigned upon the sustalning of the demurrers to 
the spécial counts of the déclaration, and to the entering of judgment in favor 
of the défendant against the plaintiff upon the demurrer to the spécial counts 
of the déclaration. A motion has been made to dismiss the writ of eiTor on 
the two grounds that an inspection of the record shows that the judgment for 
which the writ is prosecuted has been satisfled of record, and that the plain- 
tifC in error, by electing to talie the beneflt of the judgment by receiving the 
sum adjudged in his favor, released any error In the rendition of the judgment. 
On the question whether the stipulation for the renewal of the contract waâ 
binding or was too indefinite to be enforced, the discussion has been elaborate, 
and Humerons authorities hâve been cited. By the plaintifC in error: Fry, 
Spee. Perf. (3d Ed.) § 361; Joy v. City of St. Louis, 188 U. S. 1, 11 Sup. Ct 
243; Parlcer v. Pettit. 43 N. .T. Law, 512; Hawkins v. Graham, 149 Mass. 
284, 21 N. E. 312; Manufacturing Co. v. Brush, 43 Vt. 528; Daggett v. John- 
son, 49 Vt. 345; Folliard v. Wallace. 2 Johns. 395; Boiler Co. v. Garden. 101 
N. Y. 387, 4 N. B. 749; Doll v. Noble (N. Y. App.) 22 N. E. 400; Raiiroad Co. 
v. Brydon, 65 Md. 198, 3 Atl. 306; Lynn v. Raiiroad Co., 60 Md. 404; Ex 
parte White, 14 Q. B. r>iv. 600; Ex parte Mortimore, 3 De Gex, F. & J. 599; 
Edgeworth v. Edgeworth, Beat. 328. By the défendant in error: Bish. Oont. 
p. 120, § 316; 1 Hil. Cont. p. 312, § 11; Pray v. Clark, 113 Mass. 283; Taylor 
V. Portington, 7 De Gex, M. & G. 328; Davie v. Mining Co., 93 Mich. 492, 53 
N. W. 625; Cummer v. Butts, 40 Mich. 322; Cooper v. Hood, 26 Beav. 293; 
Taylor v. Brewer, 1 Maule & S. 290; Gray v. Wulff, 68 111. App. 376. 

John S. Cooper, for plaintiff in error. 
I. K. Boyesen, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, arcuit Judgea. 

WOODS, Circuit Judge, after stating the case, delivered the opinion 
of the court. 

It is urged in behalf of the défendant in error that a judgment at 
law is an entirety, and therefore a release or satisfaction of record 
extinguishes every cause of action embraced within it. No case 
showing an application of the doctrine has been cited. Evidently it is 
not applicable hère. When there are two or more counts in a décla- 
ration, alleging distinctly différent causes of action, it is apparent that 
there may be, if the court so pleases, and in conceivable cases perhaps 
inevitably, more than one final judgment on which a writ of error may 
be taken. When in fact such distinct judgments are rendered, it 
cannot be material whether they are shown by separate entries, or one 
after the other in a single entry. The action in this case was upon 
two causes, to one of' which the common counts were appropriate, and 
to the other only spécial counts. The demurrers to the spécial counts 
having been sustained, a trial, limited by express agreement to thç 
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issue joined on the common counts, was had before the court without 
a jury. On that issue the court made a flnding, and gave in favor of 
the plaintiff a judgment for the amount found due him, but without 
costs, — ^which, though not assigned, is manifest error. That judgment, 
as the entry shows, having been paid in open court, was declared sat- 
isfied, and thereupon the court proceeded to give judgment on the 
spécial counts "in favor of the défendant, together with his costs," — 
that is to say, if there was but a single or entire judgment, his costs 
in the entire case, — which also would be manifest error. But the 
judgment of the plaintiff having been satisfled of record before the 
entry of that for the défendant, if it must be said that the entry 
shows but one judgment it is that in favor of the défendant, as if 
none had been given for the plaintiff. To say, however, that the entry 
contains only a single judgment, is simply to confuse terms. If the 
judgment in favor of the plaintiff, though at once satisfled of record, 
should nevertheless be deemed to hâve remained in force as an adjudi- 
cation of the issue upon which it was rendered, it was plainly a separate 
and distinct judgment from the one in favor of the défendant against 
the plaintiff, rendered upon différent issues and for a différent cause 
of action. If the court had postponed to another day or to another 
term the entry of the second judgment, the distinction would not be 
more clear. This disposes of the second ground of the motion, and 
it follows that the first ground is not tenable. By receiving satis- 
faction of the judgment in his favor the plaintiff did not waive the 
right to seek a review of the later separate and independent judgment 
against him. The rule is not questioned that a party who has taken 
advantage of a judgment or decree may not afterwards question its 
validity, but a party cannot on principle be estopped from seeking to 
be relieved of a part of a decree or judgment at law because he has 
taken advantage of another independent part, which in no manner 
affects or is affected by the part which he would question. The re- 
versai of the- judgment on the demurrers in this case could in no man- 
ner affect the right of the plaintiff in error to retain the money re- 
ceived in satisfaction of the judgment on the common counts, and his 
receipt of that money should be no obstacle to his bringing the judg- 
ment on demurrer under review. 

In considering whether the ruling on the demurrer was right, it is to 
be remembered that a contract too uncertain to be speciflcally en- 
forced in equity may be the basis for a remedy at law in favor of a 
party who has whoUy or partially performed the contract. It is shown 
by spécifie allégations in each of the spécial counts of the déclaration 
that the plaintiff had performed every obligation or undertaking on 
his part, "and had succeeded in doing such a business in that behalf 
as said défendants might or could reasonably expect," or, as it is 
stated in one of the counts, "such a business as said défendants then 
and there reasonably expected said plaintiff to hâve done in that be- 
half." If thèse are good averments (and the contrary has not been 
suggested), the défendants by demurring admitted that the business 
done by the plaintiff was such as they could qr might and did rea- 
sonably expect. With this admission there is no reason for indulging 
in doubt or spéculation how, if issue were joined, proof could be made 
of the performance of such an agreement. It can hardly be conceded, 
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however, that on such an issue there ought to be sufiScient évidence to 
enable the court or jury to détermine "deflnitely" wiiat was a reason- 
able expectation. The use of the word "reasonable" indicates an in- 
tention that if a dispute on the point should arise it should be de- 
termined by a standard outside of the minds of the contracting parties, 
according to the judgment of a court and jury upon the facts and cir- 
cumstances proved. If upon that issue when joined the plaintiiî, hav- 
ing the burden of proof, cannot produce the évidence necessary to en- 
able the jury to ând a verdict in his favor, he must fail as do others 
who bring actions without évidence to sustain them. 

In two of the paragraphs of this déclaration it is alleged that the 
refusai of the défendants to renew the contract was for the dishon- 
est and fraudulent purpose of depriving the plaintiff of the large com- 
missions and profits which would hâve come to him during the addi- 
tional time stipula ted; and in another count it is also alleged that 
the défendants had frequently acknowledged by letter their satisfac- 
tion with the business done by the plaintiff. Thèse averments perhaps 
add nothing to the essential force of the déclaration, but they aflord 
ground for the suggestion that the proof of the plaintiff's case might 
be satisfactorily and conclusively made by the production of such let- 
ters or by other évidence of admissions. If it can be shown, by ad- 
missions or otherwise, that the business done by the plaintiff was 
not only equal to reasonable expectation, but so much greater than 
was expected that the défendant and his associâtes were unwilhng 
that the plaintiff should hâve the profits of a renewal of the contract, 
is it nevertheless to be said that the contract is invalid because so 
indeflnite that the court cannot flnd on its face what the parties meant 
by "reasonable expectation"? A contract, equally indefinite, to sell 
ail tbe rye straw which the vendor "had to spare," not exceeding three 
tons, was held in Parker v. Pettit, 43 N. J. Law, 512, not to be void 
for uncertainty, the court saying that, "if there was no other satisfac- 
tory évidence on the subject, the quantity of straw the défendant had 
sold (to third parties) after the contract with the plaintiff was made 
was compétent évidence of the quantity he had to spare." But, if the 
contract was void when made, the subséquent sale of straw by the 
vendor could not bave given it validity. There is, of course, no en- 
forceable obligation when by the tenus of a writing, in the form of a 
contract, either party is not to be bound unless or until he is satis- 
fled, and he alone is to be the judge of his satisfaction; but there are 
cases where, upon the entire instrument and in view of the circum- 
stances, the courts hâve said the word "satisfactory" should be con- 
strued to mean reasonably satisfactory, and so hâve held the contract 
binding, on the ground, manifestly, that what is reasonable may be 
determined by a jury, and is not referable to the whim or judgment 
of an interested party. In Hawkins v. Graham, 149 Mass. 284, 21 
N. E. 312, the contract was for a System of heating in a mill, and it was 
stipulated that, "in the event of the System proving satisfactory, and 
conf orming with ail the requirements" of the contract, payment should 
be made; and payment was adjudged, the court saying: "T\Tien the 
considération furnished is of such a nature that its value will be lost 
to the plaintiff either wholly or in great part unless paid for, a just 
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hésitation mnst be feit, and clear language requirëd, before deciding 
that payment is left to the.will, or even to the idiosyncrasies, of the 
interested party. In doubtful cases courts hâve been inclined to con- 
stnie àgreements of tbis class as agreements to do the thing in such 
a way as reasonably ought to satisfy the défendant." And so, in 
Daggett V. Johnson, 49 Vt. 345, the défendants had agreed to pay for 
milk pans brdered, "if satisâed witb the pans," and it was held "that 
the défendant had no right to say, arbitrarily and without cause, that 
he was dissatisfled, and would not pay for the pans. * * . * He 
must act honestly, and in accordance with the reasonable expecta- 
tlon of the seller, as implied from the contract, its subject-matter, and 
surrounding circumstances." The word "reasonable," which in thèse 
cases the courts imported for the purpose of expressing the intent of 
the parties to the contracts there considered, was not left to implica- 
tion in this instance, but was written in the contract, presumably upon 
the deliberate choice of the parties for the purpose of expressing more 
clearly their intention. In Joy v. City of St. Louis, 138 U. S. 1, 11 
Sup. et. 243, the suit was to compel spécifie performance of a con- 
tract of which the ninth danse was as foUows: "Said party of the 
• second part shall permit, "ander such reasonable régulations and terms 
as may be agreed upon, otber railroads to use its right of way through 
the park and up to the terminus of its road in the city of St. Louis, 
upon such terms and for such fair and équitable compensation to be 
paid to it therefor as may be agreed upon by such companies." In 
the course of tbé opinion (page 43, 138 U. S., and page 255, 11 Sup. Ct.) 
it is said: "A-lthough the statement is that the compensation is to be 
such 'as may be agreed upon by such companies/ yet the statement that 
it is to be *fair and équitable' plainly brings in the élément of its dé- 
termination by a court of equity. If the parties agrée to it, very well; 
but if they do not, stillthe right of way is to be enjoyed upon making 
compensation, and the only way to ascertain what is a 'fair and équi- 
table' compensation therefor is to détermine it by a court of equity. 
Such is, in substance, the agreement of the parties." If by such 
an agreement it was brôught within the détermination of the court 
to say what was fair and équitable, this contract brings it within the 
province of a jury, if the issue of fact be joined, to détermine what was 
such a business as the défendant in error and his associâtes could and 
did reasonably expect. The courts are constantly engaged in deter- 
mining what under the circumstances was reasonable, what was rea- 
sonable care, reasonable diligence, reasonable certainty, reasonable 
notice, reasonable cause, ï-easonable doubt, reasonable time, and the 
like, and no convincing reason is perceived why under a contract like 
this the courts should refuse to inquire or shrink from determining 
what was a reasonable expectation. Tliat that might be done was, in 
substance, the contract of the parties, and by enforcing the agreement 
on that basis, however difScult the inquiry may prove to be, the court 
does not make for them a contract which they did not make for them- 
selves. The judgment is reversed, with direction to overrule the de- 
murrer to eaeh of the spécial counts of the déclaration. 

SHOWALTEE, Circuit Judge, did not participate in this décision. 
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LEA et al. r. GEOEGE M. WEST C50. 
(District Court, E. D. Virginia. January 10, 1899.) 

1. BANKRUPTCT— ACTS OF BASKnUPTCY— ASSIGNMENT VOR CrBDITORS. 

Under Banlîruptcy Act 1898, § 3, providing that it sliall be an aet of 
banliruptcy if a person shall hâve "made a gênerai assignaient for the 
benefit of his creditors," it Is no défense to an involuntary pétition, alleging 
such an assignment as an act o£ bankruptcy, that the debtor was solvent 
at the time of the assignment. 
8. Samb— Phopertt in Possession op Recbiyer of State Court. 

Where a corporation has made a gênerai assignment for the beneflt of 
its creditors, and a state court, on a bill in equity, has appointed the as- 
signée as receiver to talje charge of the assigned estate and wind up the 
affairs of the assigner, and the corporation is afterwards adjudged bank- 
rupt, jurisdiction to administer and distribute the entire estate of the bank- 
rupt belongs to the court of bankruptcy, to th.e exclusion of the state court, 
and the former court may enjoin ail parties from further proceedings In 
the latter court. 

In Bankruptcy. 

On the 12th day of December, 1898, the défendant company caused to be 
admltted to record In the chancery court of the clty of Richmond a gênerai 
deedof assignment to Joseph V. BIdgood, trustée, conveying to him ail its 
property, estate, and efCects for the payment o£ its creditors, without préfér- 
ence, except as allowed under the laws of the state of Virginia. On the same 
day certain creditors, secured in said gênerai assignment, filed a bill In 
equity in the law and equity court of the clty of Richmond to administer the 
trust, and the said court appointed the trustée named in the said assignment 
as receiver to take charge of and wlnd up the afCalrs of the said company. 
On this same day, also, a pétition for adjudication In bankruptcy was flled 
in the elerk's office of the district court of the United States for the Eastern 
district of Virginia, and process duly avearded against the said George M. 
V^est Company and said trustée to show cause why the said company should 
not be adjudged bankrupt. The process was duly executed, returnable on 
the 17th of December, 1898. The said George M. West Company appeared 
and flled its plea, alleging its solvency, whlch plea the petitioners moved to 
reject; and the petitioners filed a further pétition, alleging the prosecutlon 
of said suit in the law and equity court of Richmond, and asking that the 
said parties be enjoined from further proceeding in the state court, and that 
the fund in the cause be brought Into the bankrupt court. The défendant 
company answered this last-named pétition, and insisted that the bankrupt 
court was without power to Interrupt the law and equity court of Richmond 
in the due administration of the trust fund, notwithstanding the adjudication 
of bankruptcy, and that the state, and not the fédéral, court alone had power 
to administer the trust. 

Dawson & Seaton, for petitioners. 

William Wirt Henry and E. Eandolph Williams, for défendant. 

WADDILL, District Judge (after stating the facts aa above). The 
pleadings in this case présent two questions for the considération of 
the court: First. Whether a gênerai assignment for the beneflt of 
creditors constitutes an act of bankruptcy; and, second, if an act of 
bankruptcy, what effect the action of the state court appointing a re- 
ceiver to administer the trust nnder the deed of assignment should hâve 
in the administration of the trust estate, — that is to say, whether the 
state or bankrupt court should, after the adjudication of bankruptcy, 
administer the trust estate. 
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The présent bankrapt law (section 3) spécifies five acts of bankruptcy, 
viz.: 

"(1) Conveyed, transferred, concealed, or removed; or permltted to be con- 
cealed or removed, any part of his property with intent to hinder, delay or 
defraud his creditors, or any of them; or (2) transferred, whlle Insolvent, any 
portion of his property to one or more of his creditors with intent to prefer 
such creditors over his other creditors; or (3) sufCered or permitted, while 
insolvent, any creditor to obtain a préférence through légal proceedings, and 
not having at least flve days before a sale or final disposition of any property 
afCected by such préférence vacated or discharged such préférence; or (4) 
made a gênerai assignment for the beneflt of his creditors; or (5) admitted in 
writing his inability to pay his debts and his willlngness to be adjudged a 
bankrupt on that ground." 

And the law particularly provides, in involuntary bankruptcy cases, 
for contesting the first, second, and third grounds of bankruptcy by 
allowing the bankrupt to disprove his alleged ihsolvency, and the bur- 
den to prove solvency is placed upon him. No provision seems to be 
made for contesting the fourth and fifth grounds of bankruptcy, for the 
manifest reason, it would appear, that the question of insolvency is 
not one open for dispute where the bankrupt, either in writing admits 
his inability to pay his debts and consents to be adjudged a bankrupt, or 
makes a gênerai assignment for the beneflt of his creditors. The gên- 
erai assignment itself is inconsistent with solvency, and the answer to 
the contention that one may assign, and still be solvent, is that to dé- 
termine that fact involves the administration of the trust, which the 
law has chosen to impose upon courts of bankruptcy at the instance 
of creditors, and not upon the bankrupt himself, through agencies 
chosen by him. To allow the bankrupt to make an assignment, and a 
creditor secured in the assignment to submit the administration of the 
trust arising under it to a state court, to defeat the jurisdiction of the 
bankrupt court, would, in eflect, destroy the bankrupt law. 

Under the law itself, it is quite clear that a gênerai assignment ot 
one's estate and effects to trustées constitutes an act of bankruptcy, and 
the current of authority, both English and American, is to the same 
effect. A gênerai assignment of an insolvent debtor to an assignée or 
trustée of his own choosing is itself an act of bankruptcy and voidable, 
because it defeats the rights of creditors to the choiee of a trustée, and 
the trustée, under such assignment, can hold nothing as against the 
trustée in bankruptcy, where proceedings are taken to avoid the assign- 
ment. 

Under the act of 1867,' the suprême court of the United States in 
Boese v. King, 108 U. S. 385, 2 Sup. Ct. 769, in considering this ques- 
tion, said: 

"It is equally clear, we thinlî, that the assignment by Loclie of his entire 
property, to be disposed of as prescribed by the statute of New Jersey, and 
therefore independently of the banferupt court, constituted itself an act of 
banlsruptcy, for which, upon the pétition of a creditor flled within the proper 
time, Locke could hâve been adjudged a bankrupt, and the property wrested 
froni his assignée for administration in the bankruptcy court." In re Burt 
1 Dill. 439, 440, Fed. Cas. No. 2,210; Hobson v. Markson, Fed. Cas. No. 6,555, 
In re Smith, Id. 12,974; Black, Bankr. p. 20, and cases there cited; Bump, 
Bankr. (llth Ed.) p. 252, and cases there cited. 

Coming to the considération of what action should be taken by this 
court, where the state court has entered upon the administration of the 



LBA V. GEORGE M. WEST CO. 239 

trust estate by reason of the gênerai assignment of the bankrupt, 
while every reasonable effort should be exerted to avoid even an ap- 
parent conflict of jurisdiction between state and fédéral courts, this case 
is apparently free from difflculty, as it will not be seriously maintained 
tbat the act of bankruptcy itself can be made the basis of dispossessing 
the bankrupt court of its jurisdiction. The constitution of the United 
States authorizes congress, in its wisdom, to enact bankruptcy législa- 
tion, and when such action is taken it is the suprême law of the land 
on the subject. Under the récent act, the district courts of the United 
States alone are made courts of bankruptcy within the states,'and are 
vested with such jurisdiction at law and in equity as will enable them 
to exercise original jurisdiction in bankruptcy proceedings. 

There are many matters in which the state and fédéral courts can. 
proceed in harmony under the bankruptcy act, and which the bankrupt 
court should leaye to the détermination of the state court, and, as far 
as possible, it will be the policy of this court to do so; but, in a case 
like the présent one, I do not see how the two courts can proceed har- 
moniously. The litigation in each court involves the administration 
of the entire estate of the bankrupt; one court or the other must 
proceed. If the assignment is in itself an act of bankruptcy, and the 
makers thereof hâve been adjudged bankrupts, then this court has to 
proceed, and therefore must be possessed of the bankrupt's estate; 
for otherwise the anomalous condition would exist of one court dealing 
with the bankrupt and his creditors, and another court administering 
his estate. The power of the bankrupt court in the premises is plenary, 
and under section 711, Kev. St. U. S., its jurisdiction in bankruptcy 
cases is superior to, and not concurrent with, the state courts. And 
by section 720, Id., and section 11 of the bankruptcy law, it is spe- 
cially authorized to issue injunctions against the parties and stay pro- 
ceedings in state courts when necessary for the exercise of its jurisdic- 
tion. Indeed, in thèse cases the question is more one of discrétion 
than jurisdiction. Authorities to support this view are abundant. 
In re Clark, 9 Blatchf. 372, Ped. Cas. No. 2,801; In re Merchants' 
Ins. Co., 3 Biss. 162, Fed. Cas. No. 9,441; In re Miller, 6 Biss, 30. Fed. 
Cas. No. 9,551; Watson v. Bank, 2 Hughes, 200, Fed. Cas. No. 17,279; 
In re Whipple, 6 Biss. 516, Fed. Cas. No. 17,512; Black, Bankr. pp. 10, 
20; Ex parte Christy, 3 How. 292. 

My conclusion is that the assignment constitutes an act of bank- 
ruptcy, and that the parties should be enjoined from further proceed- 
ing in the state court. As an appeal is desired in this case, a decree 
may be entered adjudicating the bankruptcy, and enjoining any disposi- 
tion of the fund in the state court; but, under the circumstances of this 
case, the présent administration of the estate in the state court will not 
be interrupted pending the appeal, which can be quickly taken and dis- 
posed of. 
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In re JEW WONG LOT. 

(District Court, N. D. Càliforiila. December 17, 1898.) 

No. Ili5e3. 

1. Exclusion op Chinbsb— Habeas Cobpub. 

A Glalm by one of Chlnese parentage, who is not permitted to land in the 
United States, that he was born In^this country, may bè determlned by 
the district court In a habeas corpus proceedlng.i 

2. Same— Sufficibkcy'of Etidenoe. 

Aet May 5, 1892, § 3, provldlng tbat "any Chlnese person • • ♦ shall 
be adjudged to be imlawfully wlthln the United States unless such person 
shall establlsh, by affirmative proof, to the satisfaction of such justice, 
judge, or commlsslorier, hls lawful right to remain In the United States," 
applies to a proceeding whereby a person of Chlnese descent Is seeking to 
enter and remain in the United States; and hence the proof of his birth in 
the United States must be to the satisfaction of the référée taklng the 
évidence. 

8. Sambt-Cbbdibilitt of 'Witsess. 

Although the claim of one of Chlnese parentage, who Is seeking admlt- 
tance to thls country, that he was born hère, is corroborated by another 
Chlnese wltness, and uncontradicted, yet their testlmony may be dls- 
credlted if contradlctory as to other matters. 

Heûley & Costello, for petitioner. 
H. S. Poote, U. 8. Atty. 

DE HAVEN, District Judge. The petitioner is of Chinese parent- 
age. He came from Œiina on the steamship Belgic, arriving at the 
port of San Francisco on August 22, 1898; and, the collecter of that 
port having refused to permit him to land, he was detained by the 
gênerai agent of the Pacific Mail Steamship Company, for the purpose 
of being rètumed to China. Thereupon this proceeding was com- 
menced, aûd the petitioner broiight before the court upon a writ of 
habeas corpus. The petitioner allèges in the pétition flled that he 
was bom in the United States, and upon that ground asks the court 
to adjudgé that he has t}ie right to land in the United States, and that 
his détention by the gênerai agent of the Pacific Mail Steamship Com- 
pany, for the purpose of returning him to China, is illégal. The right 
thus claimed by the petitioner is one which, the court has jurisdiction 
to inqudre into, and détermine, in this proceeding. In re Jung Ah 
Lung, 25 Fed. 141. In accordance Ivith the usual practice, the case 
was referred to United States Commissioner Heacock, as a spécial 
référée, with directions to hear the testimony, and report to the court 
his concliisîôn as to the facts. Such hearing was had, and the référée 
found ai a faét that the petitioner was not borH in the United States; 
and, exceptions having been taken thereto, the question for détermina- 
tion is whether such flnding is justifled by the évidence. It appears 
from the report of the testimony given before the référée that the 
petitioner testifled that he was bom in the city and county of San 

1 As to cltlzenshlp, on return to the United States, of persons born hère 
of Chlnese parents, see note to Gee Fook Slng v. U. S., 1 C. C. A. 212. 
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Francisco on March 27, 1877, and was taken by his parents to China 
in the following year. On this point the petitioner was fully cor- 
roborated by his uncle, also a Chinese person, and their testimony was 
not in any respect contradicted by tliat of any other witness. There 
was, however, a conflict between the testimony of the petitioner and 
that of the uncle upon a collatéral matter, — the petitioner testifying 
that the house in which he lived in China was on on'e side of a certain 
alley; and the uncle, that it was upon the opposite side. The report 
of the référée further shows that because of this conflict he was unable 
to give crédit to the testimony of the witnesses in relation to the main 
fact upon which they agreed, namely, as to the place of petitioner's 
birth. The attomeys for the petitioner contend that the case as 
presented is substantially one where the fact that petitioner was born 
in this country was sworn to by the uncontradicted évidence of two 
compétent witnesses; that this évidence was not incredible upon its 
face, or in any degree improbable; and it is further contended that 
the commissioner was therefore bound to find that the fact so testified 
to was judicially established. 

It is undoubtedly the raie that the positive testimony of a disinter- 
ested, unimpeached, and crédible witness cannot be disregarded by a 
court or jury arbitrarily or capriciously. Kavanagh v. Wilson, 70 
N. y. 177; Elwood v. Telegraph Co., 45 N. Y. 549; Printing Co. v. 
Hichborn, 4 Allen, 63; Newton v. Pope, 1 Cow. 109; Quock Tlng v. 
U. S., 140 U. S. 417, 11 Sup. et. 733, 851; People v. Tuczkewitz, 149 
N. Y. 240, 43 N. E. 548. But, in the practical administration of law, 
the question whether a witness is in fact crédible — that is, whether 
his testimony was such as to produce in the mind a conviction of its 
truth — is one that must be determined by the tribunal before whom 
the witness appears, and in the décision of which that tribunal must 
necessarily be vested with a very wide discrétion. The manner of the 
witness in testifying; his gênerai appearance, as indicating a person 
with or without moral character; his apparent sympa thy or bias in 
favor of the party for whom he is called; whether he is wholly in- 
diffèrent to the resuit of the cause; if related to or friendly with one 
of the parties, to what degree such relationship or friendship may hâve 
colored his testimony, — are some of the matters to be considered in 
reaching a conclusion as to how far crédit shall be given to the testi- 
mony of a witness, and it may be confldently stated that no court 
ought to accept and act upon the testimony of a witness as true when, 
after careful and conscientious considération, it does not believe such 
testimony to be true. 

In this case the petitioner was an interested party, and the référée 
was not bound, as a matter of law, to believe his testimony. Elwood 
V, Telegraph Co., 45 N. Y. 549; Printing Co. v. Hichborn, 4 Allen, 63. 
So, also, it was his peculiar province to détermine the degree of crédit 
which should be given to the testimony of petitioner's uncle, in so far 
as he identifled the petitioner as a person born in this country more 
than 21 years ago, and taken to China when an infant. Unless, as 
claimed by the witness, he had seen the petitioner in China at a later 
period, bis identification of the petitioner was entitled to little weight ; 
and if he did not know the location of the house in which petitioner 
lived in China, and in which house he testified he had seen him, the 
81 F.-1.8 
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référée was not bound to belieye that the witness testified truthfully 
as to the fact of having seen petitioner in China at the time stated by 
him. 

2. But, independently of the particular reasons which the référée 
gave for the conclusion reached by him, the important fact remains 
that he did not in fact belieye the testimony of lie petitioner and his 
witness, and was not satisfied therefrom that the petitioner was born 
in this country, and so entitled to enter and remain in the United 
States. 

Section 3 of the act to prohibit the coming of Chinese persons into 
the United States (27 Stat. 25), approved May 5, 1892, provides: 

"Sec. 3. That any Chinese person or person of Chinese descent arrested un- 
der the provisions of this act or the acts hereby extended shall be adjudged 
to be uniawfully wlthln the United States unless such person shall establish, 
by affirmative proof, to the satisfaction of such justice, judge or commissloner, 
hls lawful rlght to remain in the United States." 

This section, although in terms relating to cases where a Chinese 
person or person of Chinese descent is proceeded against by the 
United States upon a charge of being uniawfully in this country, is 
equally applicable to a proceeding like this, where a person of Chinese 
descent is asking the court to adjudge that he is lawfully entitled to 
enter and remain in the United States. ïhe effect of this section is to 
raise a presumption of law that Chinese persons or personâ of Chinese 
descent are not entitled to remain in the United States; and, as a 
conséquence, whenever the right of such a person to so remain is a 
question in issue before the court, he must be adjudged to be uniaw- 
fully hère, unless this presumption is overcome by aflQrmative proof 
to the satisfaction of the tribunal called upon to détermine the fact. 
The law applies to ail cases, without regard to the particular ground 
upon which the right is claimed; and when a Chinese person or person 
of Chinese descent claims the right to remain in the United States, 
upon the ground that he was born therein, he is required to establish 
the fact of such nativity by proof that shall be satisfactory to the 
court, — ^proof sufflciently strong to overcome the presumption estab- 
lished by the section above cited. The court must be satisfled that it 
is not being made to serve as a mère instrumentality for the évasion 
of the laws of congress relating to the exclusion of Chinese; and, un- 
less fully persuaded that the person claiming the right to remain is 
in fact a native of this country, its flnding should be in accordance 
with the presumption of law above stated, and the right of such per- 
son to remain should be denied. Furthermore, in considering the 
weight to be given Chinese testimony in this class of cases, it is not 
improper to bear in mind that, in many cases arising under the Chinese 
exclusion acts, certain facts are required to be proven by other testi- 
mony than that of Chinese witnesses. Thus, a Chinese laborer, with- 
out the certiâcate required by law, and who claims that, by reason of 
"accident or sickness or other unavoidable cause," he was unable to 
procure the certificate within the time prescribed by the statute, is 
required to clearly establish, "to the satisfaction of the court, and by 
at least one crédible white witness, that he was a résident of the 
United States at the tune of the passage of the act" of May 5, 1892 
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(27 Stat. 25). So, also, section 2 of the Chinese exclusion act, ap- 
proved November 3, 1893 (28 Stat. 7), déclares: 

"Where an application is made by a Chinaman for entrance into the United 
States on the ground that he was f ormerly engagea In this country as a mer- 
chant, he shall estahllsh by the testimony of two crédible witnesses other than 
Chinese the fact that he conducted such business as herelnbefore deflned for 
at least one year befcre his departure f rom the United States," etc. 

In Fong Yue Ting v. U. S., 149 U. S. 729, 13 Sup. Ct. 1028, the 
suprême court observed: 

"The reason for requiring a Chinese alien. clalming the privilège of remain- 
ing in the United States, to prove the fact of his résidence hère, at the time of 
the passage of thé act, 'by at least one crédible white witness,' may hâve been 
the expérience of congress, as mentioned by Justice Field in Ohae Chan Ping's 
Case, that the enforcement of former acts, under which the testimony of 
Chinese persons was admitted to prove similar facts, 'was attended with great 
embarrassment, from the susplcious nature, in many instances, of the testi- 
mony offered to establish the résidence of the parties, arising from the loose 
notions entertained by the witnesses of the obligation of an oath.' 130 U. S. 
598, 9 Sup. Ct 627." 

Congress has not, however, enacted that, when a person of Chinese 
descent claims to hâve been born in the United States, he must estab- 
lish such fact by testimony of witnesses other than Chinese. This 
omission cannot be supplied by the courts, and therefore Chinese per- 
sons are compétent witnesses in cases of this character, but their 
credibility is for the court to détermine in each case; and in a pro- 
ceeding like this, where only this class of witnesses testify that the 
Chinese person applying for admission into the United States is a 
native of this country, unless the court is fully satisfled of the truth 
of such testimony, its finding should foUow the presumption that a 
Chinese person coming from China, and seeking to land in the United 
States, is an alien, and not a native-born citizen of this country. The 
exceptions will be overruled. 



STUART V. F. G. STBWART CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1899.) 

No. 508. 

1, Trade-Makks — Tbst of Infrinqbmbnt— Comparison CI' Wbappebs. 

Dissimilarltles appearing on comparison are not a test of infringement 
of a trade-marli wrapper, as purchasers hâve not the advantage of making 
comparisons, and an article may be advertised and become known by its 
name, or by certain catchwords easily retained in the memory, an imita- 
tion of which may be sufflcient to deceive purchasers exercising ordinary 
care, though the wrappers in other respects may be diSSimilar.i 

S. Samb — Unfair Compétition— Use op Name. 

The rlght of a person to use his own name in trade is qualifled by the 
requirement that it must not be used with a purpose and in a manner to 
deceive the public as to the identity of his business or products; and, 
where the name is one which has come to indieate the source of manu- 
facture of a partlcular article, its use in connection with a similar article 

1 As to unfair compétition In trade, see note to Scheuer v. Muller, 20 C. C. 
A. 165; and, supplementary thereto, see note to Lare v. Harper, 30 C. G. A. 
376. 
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placed on the nttarket by another^ wlthout anything to indlcate the dis- 
tinction between the two, in Itself amounts t;o an artiflce calculated to pro- 
duce the déception prohlbited.» 
8., Bame—FkauduijBnt Devices. 

Complalnant had made and solfl for a number of years a médicinal prép- 
aration under the name of "Stuarf s Dyspepsia Tablets," and by extensive 
advertising had bullt up a large trade. After the remedy had become 
widely known, one of the défendants, whose name was Stewart, organized 
the corporation défendant, which commenced the manufacture and sale 
of a préparation under the name of "Dr. Stewart's Dyspepsia Tablets." 
Eeld, that the question between the parties was not one of trade-marks, 
"merely, dependlng upqn the infrlngement of complalnant's packages and 
wrappers, but one of fraud, actual or constructive, and that the facts evl- 
denced a design on the part of défendants to approprlate complalnant's 
good will, and to impose thelr manufacture on the public as that of com- 
plalnant 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

This Is a blll In equlty filed by Frank A. Stuart, the appellant, to restraln 
the appellees-from uslng the name "Dr. Stewart's Dyspepsia Tablets" upon 
any reniedy manufactured, sold, or offered for sale by them for the cure of 
dyspppsia. TJpon the coming in of the answer the case was referred to a 
master to report the évidence and bis conclusions. He reported in favor of 
the dlSiïiissal of the blll, and upon exceptions filed, and a heàfing, a decree 
was passed sustalnlng the I master's report, and dismlsslng the blll for want 
of equl^y &5 Fed. 778), which decree Is brought hère for revlew. The master 
reported, and the évidence establlshes, the foUowing facts: In the year 1891 
the appellant commenced the manufacture and sale of a médical compound 
for the tellef of dyspepsia. Indigestion, and other bodlly evlls arislng from the 
improper assimilation of food, prepared in accordance with a certain secret 
formica of which he is the owner. To Identify himself with thls médical 
compçiund, he sdected and applied to It the dlstinctive name of "Stuart's 
Dyspepsia Tablets." In order to Introduce this remedy to public notice, the 
appellant advertlsed largely throughout the United States the supposed merits 
of his compound, and at great and constantly increasing cost. In the year 
1891 he expended $2,000 in advertising, and during the subséquent years in- 
creased that amount, until In 1897 he expended between $7,000 and $8,000 
monthly. This compound was so advertlsed under the name of "Stuart's 
Dyspepsia Tablets," and has become widely known throughout the United 
States by that name. From smàll beglnnlngs the business has come to large 
proportions, so that the sales in the year 1897 aggregated from $15,000 to 
$20,000 a month, ànd are constantly Increasing. The tablets are commonly 
contained in an oblong, rectangular box, about an inch and a half deep, two 
Inches wlde, and three inches long, of a light-blue color. Each box contains 
40 large tablets and 20 smàll tablets, belng différent in composition; the small 
tablets beiag also further Inclosed in a separate bundle. The aides Of the box, 
but not the ends, are prâctically covered with prlnted matter In blaek type. 
The top bears the words "Stuart's Dyspepsia Tablets," and a fac slmile of the 
signature of the appellant. The boxes a!re not sealed. The master reports 
that ainong dealers. In drugs the name "Stuart's Dyspepsia Tablets" is known 
to refer to the remedy prepared by the appellant. The appellee F. G. Stewart 
resided in the clty of St. Louis prior to September, 1889, and was président 
and manager of the Stewart Healing-Powder Company, a corporation which 
manufactured and sold "Stewart's Healing Powder," "Stewart's Stock Rem- 
edy," "Stewart's Hoof 011," "Stewart's Healing Cream," "Stewart's Face 
Powder," and "Stewart's Headache Oure." In 1883 a formula for the cure 
of dyspepsia was obtained by that corporation from a Mrs. Lemmon, which 

2 As to rlght to use one's own name, see note to Kathrelner's Maltzkaffee 
Fabriken mit Beschraenkter Haftung v. Pastor Kneipp Mediclne Co., 27 0. 
O. A. 357. 
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was tested In 15S5, but was never manufactured or placed upon the market 
untU as hereinafter stated. The Stewart Heallng-Powder Company was re-- 
organized as the Stewart Chemical Company, with which the appellee F. G. 
Stewart was conneeted. That company took the assets of the old company, 
and continued the business. F. G. Stewart severed his interest with this 
company the Ist day of November, 1889, coming to Chicago, but purchasing 
none of the formulas belonglng to either of the corporations. It does not 
appear what the appellee F. G. Stewart dld In Chicago before the autumn of 
1895 or the spring of 1896. It does not appear that he made or placed upon 
the marliet any proprietary medicine. But in May, 1896, he organized a cor- 
poration under the name of the F. G. Stewart Company (one of the appellees), 
whlch company commeneed the manufacture and sale of dyspepsia tablets 
under the name of "Dr. Stewart's Dyspepsia Tablets." They are put up In 
boxes two and one-half inches square and three-quarters of an inch iû depth. 
The boxes are indigo blue in color, and are covered with a sealed wrapper of 
glazed paper of the same color. On the top and at the bottom of the wrapper 
are broad clrcles in silver, inclosing printed matter, also in silver. On the 
sldes of the wrapper there Is also printed matter In silver. Inside the broad 
cirele on the top of the box are the words In large print in silver, "Dr. Stew- 
art's Dyspepsia Tablets, 50c." The box Is less highly glazed than the wrap- 
per, but contains the same printing. In the same color and form, and is of the 
same Indigo blue color. At the time of so engaging in this business the ap- 
pellees knew of the business of the appellant, knew of the name by which his 
tablets were known, and almost at the very outset of the business were cau- 
tioned by Wholesale dealers that they were encroaching upon the rights of the 
appellant. The master found, among other thlngs, "that the similarity In 
Sound between 'Stuart's Dyspepsia Tablets' and 'Dr. Stewart's Dyspepsia 
Tablets' Is such as would be likely to deceive a careless person, and even an 
ordinarily careful person, but that the appearance of the respective packages 
is such that no reasonatily careful person could mistake one for the other. 
They ditter materlally In size and shape, and most radically in color, and In the 
style, Color, and gênerai appearance of the printed matter. Besides the par- 
tlculars enumerated, another important différence, and one which is calculated 
to attract immédiate attention, is in the fact that the defendant's packages 
are covered with a sealed wrapper, whlle the complainant's boxes hâve no 
wrapper at ail, and are not sealed in any way. Other respects in which the 
defendant's packages differ from the complainant's are in the présence of the 
abbreviatlon 'Dr.,' the absence of the fac simlle of signature, and the différent 
spelling of the name 'Stewart' " 

A. W. Underwood (James Jay Sheridan and Frank F. Eeed, of 
counsel), for appellant. 

B. L. Lee, for appellees. 

Before WOODS, JENKENS, and SHOWALTER, Circuit Judgea. 

JENKINS, Circuit Judge, upon this statement of the facts, delivered 
the opinion of the court. 

Both the court below and the master treated this case as a trade- 
mark case, pure and simple. We are not prepared to say, and it is 
not necessary to say, that upon that postulate this decree could be sus- 
tained. It is a simple matter, upon comparison of the two trade-mark 
wrappers, to observe dissimilarities, but that is not the test of infringe- 
ment. The purchaser has not the advantage of comparison. We ob- 
served in Pillsbury v. FIour-Mills Co., 24 U, S. App. 395, 407, 12 C. C. 
A. 432, 438, and 64 Fed. 841, 847: 

"A spécifie article of approved excellence comes to be known by certain 
catchwords easily retained in memory, or by a certain picture which the eye 
readlly recdgnlzes. The purchaser is required only to use that care which 
persons ordinarily exercise under like circumsta.nces. He is not bound to 
study or reflect. He acts upon the moment. He is without the opportunlty 
of comparison. It Is only when the différence is so gross that n6 sensible 
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man actlng on the Instant wonld be deceived that It can be sald that the 
purchaser ought not to be protected from imposition. Indeed, some cases 
hâve gone to the length of declariug that the purchaser has a right to be 
careless, and that his want of caution in inspectlng brands of goods wlth 
which he supposes himself to be famlliar ought not to be allowed to uphold 
a simulation of a brand that is designed to work fraud upon the public. How- 
ever that may be, the imitation need only be sUght, If It attaches to what is 
most salient; for the usual Inattention of a purchaser renders a good wUl 
precarlous, If exposed to imposition." 

Hère the purchaser, desiring the remedy of the appellant, to which 
his attention had been attracted by the advertisement, or which pos- 
sibly he had before purchased, knew the remedy as "Stuart's Dyspepsia 
Tablets," and that it was in a blue wrapper. The name caught 
the ear; the color caught the eye. When the remedy of the appellees 
is presented to him, the name and color are présent to him. We think 
it would require more than the care ordinarily used under like circum- 
stances to expect that such a purchaser would deliberate over, or be 
wamed by, the addition of the prefix "Dr.," or to expect that his artistic 
taste should be cultivated to a degree to detect the différence between 
a light blue and an indigo blue in the hurried purchase of a package 
of this remedy. We forbear, howcTer, further comment upon this 
branch of the case. 

We are of opinion that the court below and the master misappre- 
hended the true ground upon which judgment should proceed. The 
cause should properly be determined upon the question of fraud, actual 
or constructive. We hâve had occasion more than once to pass upon 
the question of the right of one to use his own name, when thereby it 
is sought to encroach upon the rights of another. In Meyer v. Medi- 
cine Co., 18 U. S. App. 372, 379, 7 C. 0. A. 558, 566, and 58 Fed. 884, 
887, we observed: 

"While the right can be denled to no one to employ his name In connection 
wlth his business, or In connection wlth articles of his own production, so as 
to show the business or product to be his, yet he should not be allowed to 
deslgnate his article by his own name in such way as to cause It to be mis- 
taken for the manufacture or goods of another already on the marlîet under 
the same or a slmllar name. Whether It be his name or some other posses- 
sion, every one, by the famlliar maxim, must so use his own as not to injure 
the possession or rights of another." 

This principle was also asserted in Pillsbury v. Flour-Mills Co., supra, 
and is the settled doctrine of this court, sustained, as we conceive, by 
the great weight of authority in this country and in England. It is 
neediess to assemble the authorities on that subject. We may refer, 
however, to Wilson v. Garrett, 47 U. S. App. 250, 24 C. C. A. 173, and 
78 Fed. 472; Walter Baker & Co. v. Sanders (1), 51 TJ. S. App. 421, 
26 C. C. A. 220, and 80 Fed. 889; Singer Mfg. Co. v. June Mfg. Co., 163 
U. S., 169, 187, 188, 16 Sup. Ct 1002, 1009. In the latter case the 
principle is thus stated: 

"This fact Is fully recognized by the well-settled doctrine which holds that 
'every one has the absolute right to use his own name honestly In his own 
business, even though he may thereby incldentally interfère wlth and injure 
the business of another havlng the same name. In such case the inconven- 
ience or loss to which those havlng a common right are subjected is damnum 
absque Injuria. But although he may thus use his name, he cannot resort 
to any artifice or do any aet calculated to mlslead the publie as to the identity 
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of the business flrm or establishment, or of the article produced by theru, and 
thus produce injury to the other beyond that whieh results from the sim- 
ilarlty of names.' Cernent Co. v. Le Page, 147 Mass. 206, 208, 17 N. B. 30i; 
Pillsbury v. Flour-Mills Co., 24 V. S. App. 395, 404, 12 C. C. A. 432, 437, and 
64 Fed. 841, 846; Croft v. Day, 7 Beav. 84; HoUoway v. HoUoway, 13 Beav. 
209; Wotherspoon v. Currle, L. K. 5 H. L. 508; Montgonaery v. Thompson 
[1891] App. Cas. 217; Howard v. Henrlques, 3 Sandf. 725; Meneely v. Me- 
neely, 62 N. Y. 427; Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 
11 Sup. et. 396; Chemical Co. v. Meyer, 139 U. S. 540, 11 Sup. Ct. 025; Coats 
V. Thread Co., 149 U. S. 502, 13 Sup. Ct. 966. Where the name is one whieh 
has previously thereto corne to indicate the source of manufacture of par- 
ticular devices, the use of such name by another, unaccompanied with any pré- 
caution or indication, in itself amounts to an artifice calculated to produce the 
déception alluded to In the foregoing adjudications. Indeed, the en'orcement 
of the right of the publie to use a generic name, dedicated as the results of a 
monopoly, has always, where the facts required it, gone hand in hand with 
the necessary régulation to make It accord with the private property of others, 
and the requirements of public policy. The courts bave always, in every such 
case, without exception, treated the one as the corrélative or résultant of the 
other," 

It only remains to ascertain if the principles declared apply to the 
facts of this case. The appellee, F. G-. Stewart, prior to 1889 had been 
engaged at St. Louis in the manufacture and sale of certain proprietary 
medicines, among whieh was not dyspepsia tablets. This business 
was carried on by certain corporations in whieh he was interested. He 
claimed in 1883 to hâve been given a formula for a remedy for indi- 
gestion, whieh he tested, but whieh was not manufactured or sold by 
either of the St. Louis corporations with whieh he was connected. 
That formula, as he himself states, belonged to the corporation, and 
not to hùnself individually, and when he severed his connection with 
those corporations the rightful ownership of the formula remained witli 
them, and did not pass to him. He removed to Chicago in 1889, and 
for nearly seven years, so far as the record discloses, did nothing in the 
way of manufacturing or selling proprietary medicines. Meantime the 
appellant, through an expenditure of more than |100,000 in advertising, 
had built up a large trade in "Stuart's Dyspepsia Tablets." Hère was 
the opportunity to appropriate the good will of a business belonging 
to another, and F. G. Stewart organized a corporation bearing his name 
for the express purpose of putting upon the market a dyspepsia tablet 
of exactly the same name, so far as sound is concerned, as that manu- 
factured by the appellant. Almost in his flrst attempt to market his 
wares he was advised by dealers that he was encroaching upon the 
rights of the appellant. It is manif est that he was. It needs no argu- 
ment to show that thèse names are idem sonans, and that the use of 
both of them in connection with dyspepsia tablets must cause great 
confusion in the sale, and great wrong to purchasers. It is clear to 
us that the appellee F. G. Stewart and his corporation so understood 
and so designed. They knew of the extensive advertisement whieh 
the appellant indulged with respect to his goods. They knew that an 
immense trade had in conséquence been built up, and a large demand 
existed for "Stuart's Dyspepsia Tablets." They sought to appropriate 
to themselves that good will, and to impose upon the public their manu- 
facture as the goods of the appellant. Stewart justifled himself to 
the wholsesale dealers who cautioned him by the claim that he used 
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his own ûattiè, and that he had a right to use it as hé Wotlld. Tliereîn 
hé was in error. A man may not use his own name to accomplish a 
fraud, designed or constrùctive. The case is too plain for further com- 
meat. The decree wUl be reversed, and the cause remanded to the 
court below, with directions to enter a decree in favor of the complain- 
ant (àppellant hère) purSùant to the prayer of the bill. 

SHOWALTER, Circuit Judge, sat at the hearing of this case, con- 
curred in the décision, but died before the préparation of the opinion. 



OITT OF BOSTON T. ALLEN. 

(Clrtult Court of Appeals, First Circuit. December 9, 1808.) 

No. 245. 

t. Patents— Inpringement— Patent fou Combination. 

In the patent for a combination liisult hère, the description In the spéci- 
fication of détails whloh the claim dôes not make éléments of the combina- 
tion, and whlch are not essentlal to It* Is to be held as only polnting out 
the better înethod, and It Is not essentlal. to constltute an Infrlngement, that 
the Inf rlnglng devlce should contain such détails. 

2, Samb— ImpijjIed Ltcensb. 

The fact that an englneer In the employ of a city. In building- a ferry 
for the city, made an improTement In the gangway used, which Improve- 
ment he afterwards patented, raises no presumption, elther of law or fact. 
In favor of an ImpUed Ucense to the city to use the patented devlce at 
ahother ferry built at another place several years afterwards. 

3. Samk— Action at Lavit ïor InfringbmBnt— Damages. 

In an action at law for Infrlngement, where plalntifT shows no estab- 
lished Ucense fee, no market price, and no other use of the Invention than 
that by défendant, there Is no basis npon which substantlal damages can 
be computed, and nominal damages only are recoverable. Coupe v. Koyer, 
15 Sup. et 199, 155 U. S. 565, appUed. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

This -(ivas an action at law by William H. Allen against the city of 
Boston for the infrlngement of a patent. The défendant brings error. 

Thômâa M, Bàbson (Frederick E. Hurd, on the brief), for plaintifl in 
error, 
Francis S. Hesseltine, for défendant in error. 

Before PUTNAM, Circuit Judge, and WEBB and BKOWN, District 
Judgës. 

PUTN^AM, Circuit Judge. This writ of error was brought to re- 
verse a judgment obtained, against the plaintifl in error for a sub- 
stantial amount of damages in a suit for an infrlngement of a patent 
for, imprpvements in supplemental . gangways for ferryboats, which 
issued Ifovember 18, 18^4, to one Doten. The plaintiff below is his 
assignée of record, and the suit was for an infrlngement which occurred 
alter the assignment. The city of Boston was and is the owner of 
two separate ferries to East Boston, known as the North and South 
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Ferries; but both of them were and are under thé control of the same 
ofScers, and run by the same department, known as the "Ferry De- 
partment" The North Ferry was rebuilt withiû.two years before the 
patent in controversy issued, in accordance with gênerai plans made 
by the city engineer, but under the supervisioa and the immédiate 
charge of Doten, who was then the engineer of the ferry department. 
The most favorable aspect of the case for the plaintiff below is that 
the improvements covered by the patent were suggested by Doten dur- 
ing the rebuilding of the North Ferry, and while it was bis duty to 
use his skill as a mechanic and an engineer in the interests of the 
city in carrying on that work; and that the improvements, while not 
material to the work, were incidental to it, and apparently advanta- 
geous. No compensation was demanded by Doten for the use of the 
improvements at the North Ferry until in 1885, after Doten had left 
the employment of the city, he made a claim on the oificers of the 
ferry department for reimbursement for the use of his improvements ; 
but this claim was not followed up. The title of the patent came 
into the plaintifE below in July, 1890, and subséquent to that date 
the patented improvements were made use of by the city at the South 
Ferry. . The suit covers both ferries, but no question was made at 
the trial with référence to the claim of the city that it rightfully ap- 
plied, and continued to use, the improvements so far as the North Ferry 
was concerned; and the damages awarded by the jury were entirely 
with référence to the other. The case fails to show that there ever 
was any use of the improvements elsewhere than on the two ferries 
spoken of, or that the patentée or his assignée ever received any royalty 
or other compensation for the use of the patented device; and there 
was no évidence bearing on the question of damages, except what ap- 
peared as to the amount of travel over each of the two ferries in ques- 
tion, and what related to the nature of the device. The spécification 
shows some détails which are not covered by the claim. 

One of the assignments of error objecta to the charge of the court 
on the ground that it was not sufHciently spécifie in explaining to the 
jury the importance of the various éléments of a claim for a patented 
combination, to which class the patent at bar belongs. The contro- 
versy which arose with référence to this part of the case issued ont 
of the fact that the détails referred to> were not used at the South 
Ferry. It is, however, so well settled, as applied to the case at bar, 
that a description in a spécification of détails which the claim does not 
make éléments of the combination, and which are nôt essential to 
it, is to be held as only pointing out the better method of using the 
combination, that we need not consider this exception further. On 
the record as made, there were no proofs, and nothing in the patent, 
to require the court to state to the jury, on the issue of infringement, 
anything more with référence to the law as to patents for combina- 
tions than the gênerai rules which the charge contains. 

Another ground of exception was that the défendant below con- 
tended that, even if the patented device was used by the city, it 
did it under an implied license, which covered the South Ferry as 
•well as the North Ferry, and that this issue should bave been submitted 
to the jury. It is to be noticed that the only contention on this point 
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of the défendant bdow is with référence to the doctrine of implied 
license. 

The third ground of exception was that the court should hâve in- 
structed the jury, as requested by the défendant below, that, on the 
évidence produced, the jury should not render a verdict for more than 
nominal damages. With référence to the gênerai subject-matter pre- 
sented to us by the request for instructions as to an implied license, 
it first came before the suprême court in McClurg v. Kingsland, 1 
How. 202. The subséquent cases in that court touching the same 
subject are Hapgood v. Hewitt, 119 U. S. 226, 7 Sup. Ct. 193; Wade v. 
Metcalf, 129 U. S. 202, 9 Sup. Ct. 271; Solomons v. U. S., 1-37 U. S. 
342, 11 Sup. Ct. 88; Dalzell v. Manufacturing Co., 149 U. S. 315, 13 
Sup. a. 886; Lane & Bodley Co. v. Locke, 150 U. S. 193, 14 Sup. 
et. 78; Keyes v. Mining Co., 158 U. S. 150, 15 Sup. tt. 772; and Gill v. 
U. S., 160 U. S. 426, 16 Sup. Ct. 322. 

Wade v. Metcalf, which related to spécifie machines, held that that 
case turned on section 4899 of the Revised Statutes. This reads as 
foUows: 

"Sec. 4899. Bvery person who purchases of the inventor or discoverer, or, 
with hls knowledge and consent, constructs any newly invented or discov- 
ered machine, or other patentable article, prlor to the application by the in- 
ventor or discoverer for a patent, or who sells or uses one so constructed, shall 
hâve the right to use, and vend to others to be used, the spécifie thlng so made 
or purchased, without Uability therefor." 

Solomons v. U. S., in discussing the gênerai subject-matter, de- 
scribes two subdivisions, which are important to be kept carefully in 
view. There may be other subdivisions, which we need not notice. 
The opinion of Mr. Justice Brewer says, at page 346, 137 U. S., and 
page89, llSup. et: 

"If one is employed to devise or perfect an instrument, or a means for ac- 
compllshlng a prescribed resuit, he cannot, af ter successf uUy accomplishing 
the work for which he was employed, plead title thereto as agalnst his em- 
ploj'er. That which he has been employed and pald to accomplish becomes, 
when accompUshed, the property of his employer." 

It will be seen that this has no relation to the doctrine of implied li- 
cense, and it was so understood by the leamed justice who drew the 
opinion, because he proceeds afterwards on the same page to state un- 
der what circumstances a jury or a court trying the facts is warranted 
in flnding that an implied license is given. In Grill v. U. S., the whole 
subject-matter was reviewed by Mr. Justice Brown, but we discover 
there no intention to disregard the opinion in Solomons v. U. S. In- 
deed, the distinction whidb. it makes is clearly recognized at page 
435, 160 U. S., and page 326, 16 Sup. Ct. There is much ground for 
claiming that Doten, through his relations to the city, came within 
the citation made from Solomons v. U. S. ; but, at the trial below and 
in this court the city speciflcally rested its case on the doctrine of im- 
plied license. An examination of the cases which we hâve cited will 
make it clear that the existence of such a license has always been 
treated as a mixed question of law and fact. Therefore the déter- 
mination of this issue in one suit cannot make a décisive précèdent for 
another, because the results of such questions may be caused to diifer 
by "slight circumstances. 
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There is notliîng to show that Doten or his assignée ever know- 
iiigly or intentionally consented that the alleged improvements should 
be used except at the North Ferry; and, if there were any implied 
license covering anything further, it was one raised from the circum- 
stances, and not from the proved intention of the parties. A prac- 
tical application of the law in this particular is undoubtedly that 
given by Judge Lowell in Wade v. Metcalf, 16 Fed. 130 (decided in 
1883), being the same case as that in the suprême court, bearing 
the same name, to which we hâve referred, and in which, on appeal, 
the decree of the court below was afflrmed. To be sure, the suprême 
court did not touch the précise question which we hâve at bar, but, 
looking at the desirability of having some practical rules to aid in the 
détermination how far such a license reaches, and at the length of 
time the rule stated by Judge Lowell has been followed without any 
dissent, we feel compelled to apply it to the présent case. Rob. Pat. 
§ 832; Manufacturing Co. v. Kinney, 15 C. C. A. 531, 68 Fed. 500, 
507. According to that rule, an implied license, if it relates to an 
improvement in the process, ordinarily authorizes the employer to con- 
tinue to practice the process during the whole period of the patent. This 
foUows because the subject-matter is indivisible; but, if the invention 
pertains to a machine, it is understood, ordinarily, that only the spé- 
cifie machine or machines which hâve been set up during the time 
of the. employment are protected. Such is the ordinary rule, and it 
is plainly based on a sound discrétion. It is, of course, more a rule 
for the application of facts than a rule of law, and therefore it is 
not rigid. When the patented matter is a product, particularly if it is 
a minor product, or even if it is a minor machine, so that in either 
case it is used in quantifies, like the stop-valve in Lane & Bodley Oo. 
V. Locke, 150 U. S. 193, 14 Sup. Ot. 78, already cited, its unlimited 
use during the time of employment may raise an implication of fact 
in favor of a license for a time likewise unlimited, as in the case of 
a process; but in the suit at bar the device used at the North Ferry 
must be regarded as a machine within the meaning of the rule stated 
by Judge Lowell. We are unable to perceive that the permitted 
use of one or more devices in issue at one lo'cality in 1882 or 1883 
raised any presumption, either of law or fact, in favor of a permission 
to use others at another locality some years later, or that there is 
anything in the record which called upon the court below to give the 
ruling requested by the défendant below relating to this subject- 
matter. 

This leaves only the question of damages. The plaintiff in error 
claims that on the proofs in the record, the substance of which we 
hâve already fully given, only nominal damages could, at the most, 
be recovered. The condition of facts in the case at bar is, for ail 
substantial purposes, the same as in Suffolk Co. v. Hayden, 3 Wall. 
315, and in Coupe v. Eoyer, 155 U. S. 565, 583, 15 Sup. Ct. 199. It 
is impossible to discover any substantial distinction between the three 
cases so far as concerns the facts bearing on this issue. The plain- 
tiiï in error raises a question as to the admissibility of évidence, put 
in by the plaintiff below, showing the number of passengers using the 
ferries in issue hère from February 1, 1896, to February 1, 18^7. 
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As Jbe ■wpît of the plaintiflE below was issued September 2, 1896, this 
perjoii laight, perhaps, hâve been objected to as irrelevant, on the 
groi^q.(| tbftt a portion of it was subséquent to tbat date; but a nar- 
row objection of this kind must necessarily be stated precisely, and 
noliiing ojf that nature appears in the record. As for the gênerai 
relevançy of proof of this kind, it is to be noted that the évidence 
was offered early in the trial, and there was no request on the 
part of tbe défendant below that it should thereafter be stricken out 
if shown ,tp be irrelevant At the time it was offered, it was pre- 
«iumptively material, because, ordinarily, in determining the amount 
)f damages to be awarded for an infringement of a patent, the extent 
of usejis.a very vital élément; and this évidence bore striçtly on that 
topic. 

Corning now to the gênerai topic of the rule of damages proper on 
the proofs &hown in the record, the court below followed with the 
utmost strictness and care the rules practically applied by the suprême 
court in Suffolk Co. v. Hayden, 3 Wall. 315. But in this respect this 
case must be held to be qualifled, if not overruled, by Coupe v. Eoyer, 
155 U. S. 565, 15 Sup. Ct. 199, at pages 582, 583, 155 U. S., and 
pages 206, 207, 15 Sup. Ct. On page 582, 155 U. S., and page 206, 
15 Sup. et, the opinion in the later case says: 

"The topic is one upon whlch there has been some confusion, and perhaps 
some yariance, In the cases. But récent discussion has cleared the subject 
up, and the true rules hâve become "welî settled." 

This is a direct caution from the court to regard as obsolète any 
prier décisions which dô not harmonize with the rules as laid down in 
thart case. There the rulings of the court below included what was 
carefully avoided by the court in the case at bar, — that the jury should 
find as an élément of damages what the défendants below might 
be shown to hâve gained from the use of the patented invention. But 
in Coupe v. Eoyer the court did not stop with condemning this rule, 
but added the foUowing, at page 583, 155 U. S., and page 207, 15 Sup. 
et.: 

"Upon this State of facts, the évidence disclosing the existence of no Ilcense 
fee, no impalrment of the plalntifCs' market, in short, no damages of any 
kind, we thlnk the court should hâve instructed the jury, if they found for 
the plaintlffs at ail, to flnd nominal damages only." 

The words in this quptation "no damages of any kind" will be 
found, on an examination of the facts of the case, to be either a mère 
statement of a conclusion of law, or, perhaps, more striçtly an indica- 
tion of a purpose on the part of the court to limit clearly its expres- 
sions to circumstances lilce those under considération. One or the 
other of thèse déductions must be accepted, because the facts shown 
in the statement of the case are entirely covered by what was said 
by the court independently of the words "no damages of any kind"; 
and, as already said, they cannot be distinguished from the suit at 
bar. In the instructions of the court below in the case before us the 
jury were directed to consider the question of the value of the inven- 
tion to the plaintiff as a pièce of property. We hâve no occasion to 
question this; but neither in Coupe v. Koyer nor in the case at bar 
were there any eubstantial éléments from which the jury could de- 
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tennine such an issue, and ail estimâtes relating thereto were purely 
conjectural, except se far as they might hâve been governed by the 
fact that neither the patentée nor his assignée had evev, in the course 
of the many years which the patent had run, derived any pecuniary 
advantage from it. Of course, in both cases the jury were in a po- 
sition to pass on the intrinsic value of the alleged improvements. 
It is true that the words cited by us from Coupe v. Royer went be- 
yond what was necessary to détermine the correctness of the rulings 
of the court below; but, inasmuch as the judgment was reversed, we 
are compelled to receive what was thus said as intended to give the 
court below proper directions for its rulings on the question of dam- 
ages in the event of a new trial. In fact, the court so expressly stated 
at page 581, 155 U. S., and page 205, 15 Sup. Ct., in the following 
language: 

"But as, from the nature of a trial by jurj», the court wlll be unable to an- 
ticipate the conclusion which the jury may reach on that question, explana- 
tions wlll hâve to be glven to the jury as to the measure of damages appli- 
cable in such cases." 

Therefore we cannot pass over as a mère dictum what was thus said, 
but we are compelled to accept it as settling the law on thèse points, 
as applied to the facts in Coupe v. Royer, and the like facts in the 
case at bar, until, at least, we get some other instructions from the 
suprême court. It is entirely apparent, therefore, that, on the proofs 
in this case, the law limited the plaintiff below to nominal damages. 
The exceptions taken were not to anything in the charge which is re- 
ported to us, but to the refusai of the court to grant certain re- 
quests for instructions, of which there were two, in the following 
language : 

"The plaintiff havlng ofifered no évidence of any partieular value that his 
invention was to the défendant, If you flnd for thè plaintiff, you can find for 
nominal damages only." 

"Your verdict in this case can be only for the damages which he fthe 
plaintiff] has sustained by the alleged use of his patent by the défendant 
during the six years prior to the date of his writ There being no évidence 
that the patent was of any value to him during this time, or that the use of 
it by the défendant during the six years was any Injury to him, or that he 
paid anything for the patent, you can flnd only nominal damages. If any, in 
this case." 

The first of thèse requests may, perhaps, be justly criticised; but 
the latter- plainly raised the issue in such way that there can be no 
question that the court and the parties understood exactly what it 
was. Under thèse circumstances, the court should hâve expressly 
directed the jury that it should not return a verdict for more than 
nominal damages, although there is much in the charge which would 
hâve justifled such a flnding. 

The rule of damages which we hâve applied to this case in ae- 
cordance with Coupe v. Royer was foreshadowed by Mr. Justice Field 
in Black v. Thorne, ïll U. S. 122, 124, 4 Sup. Ot. 326; and in aty of 
Seattle v. McNamara, 26 0. C. A. 652, 81 Fed. 863, under circum- 
stances which were singularly like those of the case at bar, the circuit 
court of appeals for the Mnth circuit reversed ail the earlier décisions 
in that circuit on the strength of Coupe v. Royer, and came to the 
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same practical result which we hâve reached. The judgment of the 
circuit court is reversed, and the case is remanded to that court, 
with directions to set aside the verdict and to proceed thereafter ac- 
cording to law, unless the plaintiff below shall, within such time as 
that court may direct, remit ail damages in excess of one dollar; and 
the costs in this court are awarded to the plaintifE in error. 
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The Gillét patent, No. 247,388, for improvements in corn shellers, which 
describes a devlce for separating the shelled corn from the cobs and husks, 
consistlng of a combination in an elevator of movable combs with loose 
rods hinged at their lower ends, is novel and discloses patentable invention 
only in having the rods hinged or movable at their lower ends, and is not 
Infringed by a machine in which the rods are rigidly attached at their 
lower ends to a cross-bar. 
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This was a suit in equity, brought hy the Joliet Manufacturing Com 
pany against the Sandwich Enterprise Company, J. L. Rodgers. E. 
Doan, H. N. Woodard, S. P. Sedgwick, A. D. Wallace, and William 
Eadley for the infringement of à patent. From a decree for complain- 
ant, défendants appeal. 

John R. Bennett, for appellants 
J. W. Munday, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUISTN, District 
Judge. 

BUNN, District Judge. This is a suit brought for the infringement 
of letters patent No. 247,388, granted to Louis GUlet, September 20, 
1881, for improvements in corn shellers. There was a decree in favor 
of the complaihants in the court below sustaining the validity of the 
patent, flnding infringement by défendant, and granting an injunction. 
The appeal is from this decree, the alleged grounds of error being 
that the court erred in flnding in favor of the validity of the patent 
and in flnding infringement by the défendant. There are four claims 
in the patent, only three of which are in suit. Thèse claims are as 
foUows: 

"(1) In a corn sheller, the combination of a sereen of loose rods with mova- 
ble comb-shaped cob carriers, which support said rods between their teeth, 
substantially as specifled. (2) The combination of the combs, endless chains. 
sproclvet wheels, and sereen composed of loose rods, substantially as specifled. 
(3) The combination of the movable combs with the loose rods hinged at their 
lower ends, whereby the rods are given a slight quiver or motion, for the pur- 
pose of better separating the corn from the cobs and huslis, substantially as 
specifled." 

This device for separating the corn from the cobs and husks is more 
particularly described m the patent as follows: 
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"The separator or mechanism for separatîng the corn from the cobs and 
husks consista of a screen or séries of loose rods, d, hinged at their lower ends 
to the transverse rod, di, and resting freely upon the comb-shaped cob car- 
riers, d2, between the teeth thereof, the teeth serving at the same time to lieep 
the rods parallel to and equi-dlstajit from each other. The upper ends of the 
rods, d, are curved downwards, as shown at ds, so that when the combs pass 
over the sproeket wheels, d*, the teeth will project the cobs well into the 
second separator or cob carrier, D, by whlch the cobs are conveyed to the cob 
elevator, Bi. The combs, d^, are riveted or otherwise secured at each end 
to corresponding links of the two endless ehains, d^, one on each side of the 
separator, the ehains being carried upon and driven by the sproeket wheels, 
d«. The upper ends of the rods, d, are entirely free, being simply supported 
by the combs as they are carried along on the endless ehains, d^, the teeth of 
the combs serving to keep the rods apart and in place, and to clean out and 
keep open the space between the rods, so that the shelled corn will readily 
drop through the screen, as well as to carry away the cobs and husks. By 
this arrangement, as the screen Is always kept perfectly clean by means of 
the combs, and as the rods are also loose and slightly movable uuder action 
of the moving combs, the corn is very thoroughly separated from the cobs 
and husks without the necesslty of giving to the screen any shaking or 
vibratory motion, as has heretofore been usually done. By thus dispensing 
with this vibratory or shaking motion, I am on that account enabled to run 
the whole machine at a much greater speed; thus not only increasing the 
capacity of the machine, but also its efficiency. I also thus avoid the wear 
and tear. of the machine due to the vibration of the entire structure, caused 
by the shaking motion of the separator. The rods, d, I prêter to make round, 
as that shape Is better adapted to allow the corn to fall through the screen. 
The corn, after It falls through the screen, drops down upon the inclines, EBi, 
and then into the screw conveyor, C», whence it passes to the corn elevator, 
B2, whlch is provided with a movable spout Bs, for deliverlng the corn." 

It is apparent from the many patents for threshers and corn shellers 
introduced in évidence by the défendant that Grillet was by no means a 
pioneer in the art, or even a radical improver; and, if the patent can be 
sustained, it can only be by giving it a construction vi^hich shall confine 
the complainants to the particular mechanism and structure set forth in 
the patent. It is in évidence that corn shellers and grain threshers hâve 
been patented and in common use for many years, operating substantial- 
ly in the same manner as the complainants', except in one particular, 
which relates to the manner of constructing and arranging the screen or 
séries of rods through which the corn is dropped and is separated from 
the cobs and husks which are being carried away by the moving screen 
in its ascending course. The spécifications in the patent provide that 
thèse rods shall be hinged at their lower ends to a transverse rod. 
The third claim in terms makes this a requisite. The flrst and 
second claims do not, in terms, require this particular construction, 
but we think, as interpreted in the light of the spécifications and draw- 
ings, they do require it. "Fast" and "loose" are relative tenus, and 
might mean one thing in one place and quite another thing in another 
place; but in this case the patentée has clearly and succinctly defined 
what he means by making the rods loose. His rods, forming the sieve 
or screen, are to be wholly loose at their upper ends, where they are 
bent over, and loosely aflflxed to a cross-rod or pintle at their lower end 
by means of a hinged joint, which wiU allow a latéral movement from 
one side to the other of the space between the teeth of the iron comb 
where the rods are placed. This arrangement was diiïerent from any- 
thing that had appeared in any thresher or corn sheller up to that time. 
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llié idea seen^ed to be a good one^ At least it was new, àhd miglit 
lîrpVejltjal^IJlej and probably tlïé mechanism wHcli Gillet devised to 
e£fectnàtq,ît;was patentable. ÎSiat idea seemed to be to make the 
rods freej both in tlieir latéral and np and down movement, by leaving 
them entirely free at the upper eùds, and free within a certain space 
at the lowér eiids, depending wholly on the teeth of the combs to keep 
the rods apart and in place, and to clean ont and keep opén the space 
between the rods, so that the kernels of corn as they came from the 
cob would readily drop through the screen, leaving the husks and cobs 
to be carried a:way. By thls arrangement, as specifled in the patent, 
the screen was kept clean by méans of the combs, and the looseness of 
the rods at both ends allowed them to be movable under the action of 
the moving screens, thus shaking the corn through the screen, and 
enabling the Operator to dispense frith the vibratory or shaking motion 
of the ^oe which had before been used in some of the machines, thus 
increasing the speed, capacity, and durability of the machine. This 
was the improTement which G-illet eflfected, but his assignées; the com- 
plîiîhants, in their manufacture of machines, seem tô hâve abandoned 
thé idèa of having the rods constituting the screen loose at both ends, as 
designed in the patent, and are making them fast and immovable at 
their lower ends, precisely as défendant is doing in its manufacture. 
Why" they hâve so departed from the patent under which they profess 
to be iijanufacturing dpes not appear. They no doubt had a right 
to change their manufacture, but it is not so easy to change the patent. 
If their patent was like their manufactured machines, one of which has 
been brought into court as an exhibit by thé défendant, it is quite 
évident that the defendant's machine, being subslantially like it, would 
involve an infringement, except for the fact that several of the patents 
so introdnced in évidence, and which were long prior to complainants', 
présent the same thing. The only way in which the complainants' 
patent can be differentiated from the prior art is by the device for leav- 
ing both ends of the wires constituting the screen loose in the manner 
substantially as stated in the spécifications of the patent. The com- 
plainants' expert admits— as he must — that the Gillet patent in each 
of the three claims sued upon requires the lower ends of the wires to 
be hinged, and they are so shown in the patent and drawings, but 
he tibinks that the defendant's method of attaching the wires by run- 
ning them through a solid iron, and riveting them down on the under 
side, making the wires at one end'wholly immovable, is the équivalent 
of the device in the patent which leaves them loose by stringing them 
upon an iron rod or pintle which allows free latéral movement at the 
lower end, and something of a vertical one as well; and the circuit 
court seems to hâve adopted that view. This, we think, was error. 
The only possible way the complainants' patent can be sustained is 
by conôning it to the particular Improvement and structure set out in 
the patent, By givmg it a construction which would cover the defend- 
ant's machine it is brought within the scope of several old patents, 
which hâve long ago expired, and the inventions covered by them be- 
come public property. The court below, in its opinion, says a pièce of 
leather, or a pièce of tough flexible wood, or even métal, may serve to 
some estent the purposes and function of a hinge. This is, no doubt, 
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true. The complainants are not confined to any particular form of 
hinge. Anything that is an équivalent of a hinge, which is properly 
deflned to be a device for joining two pièces in such a manner that one 
may turn upon the other, might be used. As shown in the patent, 
the rods are Mnged by haying eyes formed on their ends, which are 
strung upon the cross-rod or pintle. The rods of tlie screens of the 
defendant's device are rigidly fastened at their lower ends in a rigid 
cross-bar of iron. In the complainants' patent the teeth of the combs 
which inclose the wires are depended upon whoUy to space the wires, 
and to keep them in place laterally. Were it not for thèse, the ten 
or more wires constituting the screen noight be huddled ail togéther in 
one bunch, while in the defendant's machine they are spaced and kept 
in proper position by the rigid fastening. We think the one is not 
the mechanical équivalent of the other. It is quite probable that the 
complainants found ont, after commencing the manufacture of their 
machines, that making the rods fast and wholly immovable at their 
lower ends, and depending upon the looseness at their upper ends and 
the spring and resiliency of the métal for the shaking movement of the 
rods, was quite sufiQcient in practice, and constituted the préférable 
construction. But in altering their device in that way they aban- 
doned the conception of the patent, and conformed their machines sub- 
stantially to designs which prevailed before the Œllet patent was 
issued. 

The Packer patent, issued in 1878, is for a corn sheller, and shows 
a screen of rods for the sifting of the corn, hke the complainants', 
except that the lower ends of the rods are made fast by passing 
through or into a wooden cross-piece. The upper ends are bent over, 
mueh like complainants', but, instead of being left loose, are made to 
rest loosely in holes made in a cross-piece of wood in such a manner 
as to allow the wire to tip and vibrate to and fro laterally between 
the teeth of the combs, giving quite as much motion as in the com- 
plainants' machine. In operating the spécimens of machines shown in 
exhibits, the Packer exMbit shows even more capacity for movement in 
the wires than in complainants' machine. TÎis effect seems to be 
brought about by giving a little more latéral space between the wires 
and teeth of the combs between which the wires are placed, and by 
the device, before mentioned, of resting the upper ends of the wires 
which show a circular bend downward of approximately eight inches 
loosely in a cross-piece of wood in such a manner as to allow the 
straight portion of the wires constituting the screen to vibrate freely 
in a latéral direction between the teeth of the comb, the ends of the 
wires inserted in the wood acting as a pivot on which the wires turn. 

The Woodbury patent, issued to Daniel Woodbury in 1849, is for 
a grain thresher, but the évidence shows that it could he used, and was 
used, both for small grain and corn, by regulating the distance between 
the wires of the screen to accommodate itself to straw or to cobs and 
husks. The change was merely mechanical, as the complainants' ex- 
pert admits, and required no invention, but only common sensé, to 
effect it. This patent also shows a device for cleaning the grain, muclî 
like the complainants' in ail material respects, except that in the de- 
fendant's machine and in the Packer patent the wires of the screen are 
91 F.— 17 
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made fast at the lower ends. This patent is properly deseribed and 
distinguished from the complainants' and defendant's devices by dé- 
fendants expert, as follows: 

"Letters patent of the United States, No. 6,235, issued March 27, 1849, to 
Daniel Woodbury, for Improvement In grain separators, sliows and descrlbes, 
together witli certain otlier éléments, the separating device whieh is substan- 
tially exempllfled in 'Defendant's Bxhibit Model of Separator of Woodbury 
Patent,' and which in its principle of construction and opération is strictly 
analogous to the separating device of the complainant's patent in suit, with 
the single exception that therods which make up the sereen of the separator 
are not hinged at their lower end, or free to move lateraUy at thelr lower 
end, as are the rods of the sereen of the patent in suit. Referring to the 
drawing of the Woodbury patent, the separator shown therein comprises a 
number of inclined parallel rods, d, fastened at their lower ends to a cross- 
piece, di, and resting upon a séries of comb-llke cross-pieces fastened trans- 
versely upon an endless web or elevator, b, mornted on rollers, s, s. The 
cross-pieces upon the web are provlded with teeth which project upward be- 
tween the rods, d, and are adapted by thelr movement to carry the straw 
longitudinally upward upon the rods, and discharge it from their upper ends, 
the grain in the meantime being dropped downward between the rods, and 
carried to the shoe of a fanning mill, to be cleaned. This Woodbury sep- 
arator embodies a séries of comb-shaped rake-bars supported and moved upon 
an endless carrier, and a raek made up of a séries of parallel bars resting 
upon the comb-shaped rakes, and fastened at their lower ends to a cross-piece 
set in the frame of the machine, the rods being deseribed as of wood or 
métal, and so elastlc as to spring gently to accommodate themselves to the 
action of the elevator, and their length being such that they project beyond the 
upper end of the web, in order that the teeth of the combs may not carry 
coarse material down around the upper end of the rack." 

This patent seems to contain ail the éléments of the complainants' 
device except the one thing of hinging the wires of the sieve or sereen 
at the lower ends to effectuate a greater degree of looseness. It is old, 
and was common property when the Gillet patent was issued. If this 
and the Packer patent do not clearly anticipate the complainants' de- 
vice, it is only because the wires are not left loose at the lower ends 
by means of hinges allowing a free latéral movement between the teeth. 
The defendant's machine, so far as any différence except that which is 
merely mechanical is concerned, is precisely like the Woodbury patent. 
We think, also, it is substantially like the Packer patent, as in that 
patent the wires are left practically loose at the upper ends. If the 
defendant's machine infringes the Gillet patent, it follows that the 
Gillet patent was anticipated by the Packer and Woodbury and other 
patents in évidence; but we think there is no infringement. 

It is further urged that dispensing with the shaking shoe used in 
some of the prior patents for more eflaciently cleaning the corn, dif- 
ferentiates this from the former patents. But, as that was an inde- 
pendent device, constituting an additional attachment, which might 
be used or not, we think its omission an unimportant variation, which 
would not constitute invention, nor affect the character of the inven- 
tion in question. The decree is reversed, and the cause remanded, 
with directions to the court below to dismiss the bill. 
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KENNEY V. BENT. 

(Circuit Cîourt, D. Massachusetts. December 8, 1898.) 

No. 739. 

Patents— Device for Holding Woven-Wirb Fabrics. 

Patent numbered 549,370, for a device for holding woven-wîre fabrlcs, 
discloses no patentable Invention, and is void. 

This is a suit in equity by Alphouso E. Kenney against George W. 
Bent for infringement of a patent. 

Edward S. Beach, for complainant. 
Odin B. Eoberts, for défendant. 

ALDEICH, District Judge. This patent is numbered 549,370, and 
covers a device for liolding woven-wire fabric, in its use of supporting 
tiie mattress, by securing the wire fabric upon the end rails of iron 
bedsteads or metallic mattress frames. It strikes me, if tlie plaintiff's 
device were otlierwise patentable, that it might fairly enough be said 
that its essential features were anticipated by prior uses and prior 
patents; but I prefer to place the décision of this case upon other 
grounds. I do not think what the patentée did amounts to invention, 
within the fair meaning of the patent law. It was a mechanical con- 
ception and appliance, pure and simple. There are some ideas of com- 
binations expressed in the claims and spécifications, but, according 
to the gênerai effect of the plaintiff's argument and évidence, and espe- 
cially of that of his expert, Mr. Spencer, the supposed invention does 
not consist in combining a flattened strip with a tubular frame, 
nor alone in the flat securing strip, but, in eflfect, that it résides in 
applying the fabric around a strip with a flattened under side, which 
is again applied to a tubular-shaped end rail in a manner which in 
use créâtes a peculiar pinch. The simple processes of drawing strands 
of wire or rope in an overlap so as to create a grip or bite or pinch 
upon itself when tension or pressure is applied, are very old, and hâve 
been understood and practiced by ail races since wire and rope were 
in practical use. Drawing or winding it over some other substance 
so as to get a greater pinch is also old. It does not seem to me that 
the patentée, by doubling his wire over a flattened metallic strip with 
a flattened under surface and a rounded upper surface, and by screwing 
the strip to the raU of an iron bedstead, thereby securing and holding 
the woven-wire fabric, has entitled himself to the reward which would 
f oUow a monopoly of the manufacture and sale of bedsteads containing 
appliances involving the idea of a pinch or bite. While meritorious 
inventions, however simple, should be fairly and fuUy protected, we 
should exercise great care not to hamper the freedom of manufacture 
and trade by adopting simple mechanical improvements in structure 
as involving patentable invention. Bill dismissed, with costs. 
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COBURN TROLLBY-TEACK MFG. GO. v. CHANDLER et al. 

(Circuit Court, D. Massachusetts. December 2, 1898.) 

No. 939, 

1. Patents— CoNSTHUCTioN of Ci,aims— Effbct of Spécification. 

While the clalm and spécification of a patent may be read togetlier for 
the purpose of better understanding tlie meanlng of the claim, tlie spéci- 
fication cannot be accepted as enlarging or extending ttie Invention stated 
in the clalm itself. . . 
8. Samb— Teollkt Track. 

The Coburn patent, No. 365,240, as to claim 1, for a trolley track, is void 
for want of patentable Invention. , 

This is a suit in equity by the Coburn TroUey-Track Manufacturing 
Company against Milton A. Chandlet: and others for infringement of a 
patent. 

Brieson & Knauth and Odin B. Koberts, for complainant. 
Boùd, Adams, Piekard & Jackson and George M. Weed, for défend- 
ants. 

ALDEICH, District Judge. The plaintiff's patent is numbered 365,- 
240, dated June 21, 1887, and by the flrst claim (the only daim in con- 
troversy in this suit) is limited to a trolley track. It is true, the spéci- 
fication is ^omewhat broader than the claim, as it describes an inven- 
tion which relates to trolley tracks and carriers. The spécification 
then proceeds to describe the object of the invention, which is to pro- 
vide a track of improved construction, particularly in respect to 
strength, and a carrier adapted to move thereon; and it is declared 
that the invention consists in the peculiar construction and arrange- 
ment of, the track and carrier. It is manifest that the spécification sug- 
gests features of construction not embraced in the claim in question. 
While the claim and spécification may undoubtedly be read together for 
the purpose of better understanding the meaning of the daim (Ameri- 
can Sulphite Pulp Co. v. Howland Falls Pulp Co., 80 Fed. 395, 405), 
the spécification cannot be accepted as enlarging or extending the in- 
vention stated in the daim itself. The daim in question makes no réf- 
érence to peculiar construction in carrying mechanism or combinations, 
and therefore limits itself to a trolley track, consisting of a tube of 
substantially rectangular cross section, at its upper portion, and having 
the lower edges curved in towards the médian line, and then turned 
upward, so that the bottom of the tube has a rounded trough at each 
side of a longitudinal central opening. 

The substantial and principal feature urged as invention is involved 
in the injea of a rounded trough or groove, which, when used as a track 
for carrying purposes, guides the wheel, which naturally and necessa- 
rily seeks the lowest point of the groove, thereby avoiding friction and 
better distributing the load. It is true, the argument is made that 
the form of the structure of the track or tube is such that additionaJ 
strength is supplied, and the spécification, so far as it describes the ob- 
ject as one to provide a track of improved construction, particularly, 
in respect to strength, may fairly enough be considered in connection' 
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with the claim. But the évidence and the arguments do not satisfy me 
that the tube or track in question possesses structural strength new 
in the art, or not embraced in former structures. So it foUows from 
this view that the plaintiff's invention, if he has one, consists of the 
rounded trough or track, which is formed by turning the edges of the 
métal in towards the médian Une, and then upward. Does this device 
for forming rounded tubes or tracks involve a discovery which places 
it in the domain of patentable invention? As I construe the claim, 
this is not an adaptation of parts ; and, as I hâve already said, the in- 
vention — ^if there be one — covered by the claim consists in rounding 
the track. Trolley tracks were old. Such tracks had been formed 
from one pièce of métal by bending and shaping it into a groove for 
trolley purposes. The Hayden track of 1883 may be used as an illus- 
tration. There the track or groove was angular shaped in turning 
inward and upward on an incline, rather than circular shaped in turn- 
ing, as in the plaintiff's device. I cannot bring myself to the con- 
clusion that ehanging the form in bending from angular to circular in- 
volved inventive genius. The ordinary mechanic, skilled in shaping 
métal, confronted with the practical idea of avoiding friction between 
the wheel and the track or groove, would easily devise means for ac- 
complishing such resuit. If a wheel did not revolve freely in a groove 
of a given shape, it would almost neeessarUy occur to the mechanic that 
the groove should be so shaped as not to oiïer résistance or obtrude 
friction. While the patentée, in the patent in question, produced a 
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désirable împrovement in the domain of construction, what lie did was 
the resuit of ordinary judgment and mechanical skill, and did not in- 
volve inventive genius. It would be going too far to hold that one 
who had found that a wheel of given shape could revolve more freely 
in circular or rounded grooves than in angular grooves should be given 
the monopoly of ail the half -round or circular trolley track which the 
business of this country may require. Bill dismissed, with costs. 



EWART MFG. 00. v. BALDWIN CYCLB-CHAIN 00. et al. 

(Circuit Court, D. Massachusetts. December 22, 1898.) 

No. 733. 

L Patents— Mabktno Articles "Patented. " 

Rev. St. I 4900, in relation to marking articles "patented," does not apply, 
so as to prevent the recovery of damages for infringement, when the pat- 
ent has lain dormant. Campbell v. Mayor, etc., 81 Fed. 182, approved. 
8. Same— Damages for Infringement— Evidence. 

In an action for damages for infringement, neither the amount of roy- 
alty paid by défendant to the owner of another patent under which the 
article alleged to infringe was manufactured, nor the amounts received 
by plalntifC in settlement of daims against other Infringers, is compétent 
as évidence on the question of damages. 

8. Samb-Plbadino— Allégation of Evidence. 

In an action for infringement, an allégation in the déclaration that cer- 
tain sums paid or received in other cases constitute a falr measure of dam- 
ages is not an allégation of ah issuable fact, but merely of évidence, and 
Is demurrable. 
4 Same— Compromises. 

The rule of Rude v, Westcott, 130 U. S. 152, 9 Sup. Ct. 463, applied, 
holding that compromises of suits against other infringers are not ordi- 
narily relevant to the question of damages in actions for infringement. 

Edvrard S. Beach, for plaintiff. 
William A. Macleod, for défendants. 

PUTNAM, Circuit Judge. This is a suit for an alleged infringement 
of an inventor's patent, described sufQciently for the purposes of this 
opinion as No. 237,771. It cornes to us on demurrer. The demurrer, 
as originally filed, was a gênerai one, assigning also that certain por- 
tions of the déclaration were insufficient. On the court advising 
the parties that a demurrer to the whole of a déclaration must stand 
vrhen there is enough in the déclaration to make ont a cause of ac- 
tion, although some portions thereof may be insufiQcient or irrele- 
vant, additional demurrers were filed, by consent of the parties and 
by leave of court, to the spécifie portions set out therein. One cause 
of demurrer relates to the entire déclaration, and is based on section 
4900 of the Revised Statutes, which is in the f ollowing words : 

"It shall be the duty of ail patentées, and their assigns and légal représenta- 
tives, and of ail persons making or vending any patented article for or under 
them to give sufflcient notice to the public that the same is patented; either 
by fixing thereon the word, 'Patented,' together with the day and year the 
patent was granted; or when, from the character of the article, this can not 
be done, by fixing to it, or to the package wherein one or more of them is in- 
closed, a label containlng the like notice; and in any suit for infringement, 
by the party failing so to mark, no damages shall be recovered by the plain- 
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tltt, except on proof that the défendant was duly notifled of the infrlngemenl, 
and continued, after such notice, to make, use, or vend the article so patented." 

The allégations of the plaintifl's déclaration are peculiar, and in- 
tended to avoid the requirements of this provision of the statuts, 
and are as follows: 

"And for that plalntift, before and at ail tlmes after the date of sald as- 
signaient, to wit, May, 1886, up to the expiration of said letters patent, on 
February 15, 1898, was engaged in the business of manufacturing and selling 
drive chains, and Its sole and exclusive ovcnership of sald letters patent No. 
237,771 prevented others from lawfuUy competing with It In its drive-chain 
business, by manufacturing, using, or selling the drive chaln patented by sald 
letters patent No. 237,771, and said letters patent were a source of gain, 
profit, advantage, and beneflt to plaintifC; and plaintlfE used said patent from 
the date of said assignment to the expiration of the patent as a muniment of, 
and sald patent No. 237,771 was a valuable muniment of, Its said business of 
manufacturing and selling drive chains; and for that neither plaintifC nor 
sàid Paine ever made, used, or sold the drive chain patented by said letters 
patent No. 237,771, nor llcensed any one else so to do, and there was never any 
person who made or vended sald patented drive chain for or under plaintifl 
and said Paine, or either of them; and no drive chains hâve ever been marked 
'Patented February 25, 1881,' or otherwise, as provided for by section 4900 
of the Revised Statutes of the United States, by the said patentée, hls assigns 
or légal représentatives." 

The défendants, of course, rely on the ruie stated in Dunlap v. 
Schoâeld, 152 U. S. 244, 14 Sup. Ct. 576, as restated in Coupe v. Royer, 
155 U. S. 565, 584, 15 Sup. Ct. 199. There is nothing in the phrase- 
ology of the statute, as well as no expression in the opinions of the 
suprême court referred to, which will enable us to apply to circum- 
stances like those at bar, under which the patent has lain absolutely 
dormant, a requirement in référence to marking patented articles 
which, under those circumstances, becomes physically impossible. 
Applying, however, the rules stated in City of Boston v. Allen, 91 Fed. 
248, by the circuit court of appeals for this circuit, in its opinion 
passed down after this case was argued, the resuit, barring the mat- 
ter of costs, would probably be the same witH référence to the case 
at bar; so that City of Boston v. AUen, and the authorities on which 
it is based, may work ont hère the équitable purpose of the statute 
in question. The observation of the learned justice who drew the 
opinion in Coupe v. Royer, at page 585, 155 U. S., and page 207, 15 
Sup. et., referred to by the défendants, to the eiïect that, if articles 
produced by a patented machine, in use by the patentée, are not pat- 
ented, there may be a question whether section 4900 is applicable, 
seems inadvertent. If the articles are not patented, there is no occa- 
sion for their being marked; but, if the machine is covered by the 
patent, then it must be marked, whether offered for sale or not, be- 
cause the statute applies as well to those "making" as to those "vend- 
ing." Therefore, neither party can properly draw any déduction from 
the observation referred to; so that we can only repeat what we hâve 
already said, that section 4900 clearly has no application to the case 
at bar, and the demurrer is ineffectuai so far as that provision of 
law is concerned. We agrée with Judge Wheeler's conclusion in this 
respect in Campbell v. Mayor, etc., 81 Fed. 182, 184. 

This is the only ground of demurrer which applies to the déclara- 
tion as a whole. The additional demurrers speciflcally relate to 
three several portions of the déclaration, but, as to one, the demurrer 
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is çjearly bo inefifectual as not to require our attention. The others 
àppear in the following extracts: 

"And the sald défendants demur to that portion of said déclaration, on pages 
3 and 4 thereof (pages 5 and 6 as printed), whlch relates to the alleged payment 
ôf rbyàlty by the defeiidants to B. A. Baldwln; sald portion of the déclaration 
reading as foUows: 'And for that on and after the ist day ôf April, 1892, 
and pripr to sald 15th day: of FebrUary, 1898, défendants began to make, use, 
and pell, and did at divers times after eald April 1, 1892, and up to said Feb- 
ruary 15, 1898, manufacture, use, and sell, drive chains, and at divers tImes 
since sald February 15, 1898, hâve used and sold drive chains, made by défend- 
ants durlng the term of said letters patent* whlch drive ehàlns were claimed by 
défendants to be made under United States letters patent No. 523,877, granted 
to one BJ. A. Baldwln July 81, 1894, and under the reissue thereof, No. 11,571, 
granted September 29,' 1896, and on which drive chains défendants agreed 
to pay and did pay to said Baldwln, hls légal représentatives ând asslgns, a 
royalty of seven cents per foot on sald drive chains, while tl^éy sold for forty- 
two cents per foot, and to Increase or decrease such royalty In the sarûe ratio 
as the priée of the chaln Increased or decreased, such royalty being on drive 
chains claimed to hâve been made under the sald Baldwln patents, and whlch 
royalty was agreed between sald Baldwln, hls légal représentatives and as- 
slgns, of the one part, and sald défendants, of the other part, to be a fair 
and reasonable royalty on sald drive chains made, iised, and sold as afore- 
said by défendants; and for that sald ;drlve chains so made, used, and sold 
by défendants, as they claim under said Baldwln pat'ènts, each embodled and 
contained ttie Invention patented by plai^ïtiff's sald Paine patent. No. 237,771.* 
And the défendants say that the samé is'bad In substance, and Is not a légal 
measuie of damages." 

"And the sald défendants demur to that portion; of sald déclaration, on 
pages 4 and 5 thereof (pages 6 and, 7 as printed), whlch relates to the pay- 
tnent by ■liersons other than thèse défendants of téa cents on each drive 
chain contàlning the said Paine patented Invention, iii éëttlement of plaln- 
tlfC's Claim against them; sald portion of the déclaration reading as fol- 
lû\vs: 'And for that persons other than défendants did ïaake, use, and sell 
plàliitiff's said patented drive chains between May, 1886, a,nd February 15, 
1898, wlthout llcense, and In infrlngement of said Palnç patent, and of plaln- 
tlff 's satd sole and exclusive rights in said invention patented by said Paine 
patent, <and hâve pald plalntiff the sum of ten cents on each drive chain con- 
tàlning sald Paine patented invention, as a fair and reasonable patent fee 
or royalty therefor, in settlement of plalntlffs daim against them for infrlnge- 
ment; and for that défendants' gains and profits from thelr and its sales of 
their ând its so-called Baldwin drive chains were greâtly in excess of ten 
cents per drive chaln, and for that a royalty of ten cents per drive chain waa 
and Is a fair, reasonable, and proper royalty on drive chains contàlning and 
embodying the invention of said Paine patent' And the défendants say that 
the same Is bad in substance, and is not a légal measure of what is a fair, 
reasonable, and proper royalty on drive chains embodying the Invention of 
the said Paine patent, or a légal measure of damages for Infrlngement of sald 
letters patent." 

As to each of thèse extracts, it may be said generally that ordinarily 
the subject-matter thereof would not be pertinent évidence on the 
question of damages in a suit for an infringement. With référence 
to the first extract, évidence of what was paid for royalties under a 
distinct patent held by a stranger, especially when the allégations fail 
to shut out the possibility that that patent covèred more than the 
patent in issue, requires, ordinarily, too many links to connect it with 
the circumstances of any case on trial; and the évidence otîered by 
the other eXtract is clearly inadmissible, under the rule laid down in 
Rude V. Westcott, 130 U. S. 152, 9 Sup. Ct. 463, as applied in Cornelj 
y. Marckwald, 131 U. S. 159-161, 9 Sup. Ct. 744. The latter case is 
particularly applicable, as it shows at least 10 compromises of suita 
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against othér infringers. The same raie is stated in gênerai terms 
in Walk. Pat. (3d Ed.) § 559. There are always difEerences in cir- 
cumstances, but no such difEerences ean be successfuUy urged by the 
plaintiiî in the case at bar, because the rule that a compromise of liti- 
gation affords no satisfactory évidence of the value of the property 
iitigated is an underlying one, and recognizes no distinctions not of 
a fundamental character. However ail this naay be, the demurrers to 
thèse two extracts must be sustained, because the latter do not con- 
tain allégations of parts of the plaintiff's case, but only of what 
he proposes to ofîer in évidence. The probability is that vs'hat parties 
seek to ascertain in this case by a ruling on thèse demiîrrers is 
practically covered by the opinion in City of Boston v. Allen, 91 Fed. 
248. However this may be, it has long appeared to the court, as con- 
stituted for the hearing of this cause, that a patent for an invention 
which the patentée refuses to make available himself, and refuses 
to aUow others to make useful, is not within the spirit of the pro- 
vision of the constitution which assigns as a reason for securing 
exclusive rights to authors and inventors a désire "to promote the 
progress of science and the useful arts," and that patents so held are 
entitled to scant récognition at law, though necessarily to some, but 
to none whatever in equity. They are not, as claimed by the plaintiff, 
the équivalent of a highly-cultivated fleld, surveyed, plotted, and 
fenced in by the owner; but they constitute, for ail useful purposes, 
a waste from which the public is sought to be excluded for reasons 
of which equity takes no cognizance. Let there be an interlocutory 
judgment sustaining the demurrers to the two portions of the déclara- 
tion relating to the royalty paid Baldwin, and to the payments made 
in settlement of demande against others than the défendants, and 
overruling the demurrer in ail other respects. 



ROSS V. CITY OF CHICAGO. 

(Circuit Court, N. D. Illinois. November 28, 1898.) 

No. 22,392. 

1. Patents — 8uit8 for Infhingement — Epfect of Décisions of Othbh 

COTJKTS. 

On the trial In a circuit court of a suit involving the valldlty of a patent 
It is the duty of the court to détermine such question on Its merlts, Inde- 
pendently of the rulings of other circuit courts thereon, except as such 
décisions may be instructive upon the subject. Stover Mfg. Co. v. Mast, 
Foos & Oo., 32 0. G. A. 231, 89 Fed. 333, followed.i 
3. Bamb— Blkctro-Magnetic Power Geskrator. 

The Bragg patent, No, 173,261, for an electro-magnetlc power generator, 
Is void as to clalm 2, for want of invention. 

This was a suit in equity by Nathan O. Ross, trustée, against the city 
of Chicago, for iofringement of a patent. 

1 For effect of décisions of other circuit courts, see note to National Cash 
Register Co. v. American Cash Register Oo., 3 C. C. A. 565; also note to 
Thomson-Houston Electric Co. v. Hoosiek Ry. Co., 27 C. C. A. 427. 
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Dwight B. Cîheever aHd Robert H. Parkinson, for complainant 
Charles S. Thornton, Corp. Counsel, Granville W. Browning, Asst. 
Corp. Counsel, and James H. Eaymond, for défendant. 

GEOSSCUP, District Judge (orally). The bill is to restrain infringe- 
ment of letters patent No. 173,261, granted Februarj 8, 1876, to Rob- 
ert Bragg, for an electro-magnetic power generator. The claim relied 
upon is claim 2 in the letters patent. This claim bas been upbeld bj 
Judge Nelson in a case heard and tried in his circuit against both the 
City of St. Paul and the city of Minneapolis. 64 Fed. 592. TJnder the 
rule of comity that prevailed préviens to the récent décision of the 
circuit court of appeals, I would hâve felt myself obliged to come prob- 
ably to a conclusion différent from the one I will announce this morn- 
ing. The rule of comity, as laid down by our circuit court of appeals 
in Electric Mfg. Co. v. Edison Electric-Light Co., 10 C. C. A. 106, 61 Fed. 
834, was that, in any case at trial before a circuit judge, the ruling of 
the courts of the other circuits upon the validity of the patent should 
be followed, uniess there was new évidence in the cause, whjch, in the 
judgment of the court, would hâve changed the judgment of the other 
court, had it been in the case before the other court. But in the récent 
case of Stover Mfg. Co. v. Mast, Foos & Co., 32 C. C. A. 231, 89 Fed. 
333, the circuit court of appeals laid down the rule that the circuit court 
of appeals, and, by virtue of the logic of the situation, as they say, the 
circuit court aiso, must take up ail of thèse cases upon their merits, 
and détermine them independently of the rulings of other circuits. 
That leaves me to take up this case and examine it as if it had not been 
passed upon in any other circuit, except as the décision in such other 
circuit is instructive upon the subject under considération. Looking 
at the case in that light, I hâve come to the conclusion that the second 
claim of the patent, — the one insisted upon, — which is for a spécifie 
device, is, considering the state of the art, too broad. The state of thé 
art was such that the merit of the complainant, whatever it was, con- 
sisted in introducing into flre-alarm devices what was previously known 
for analogous (if not identical) uses in other departments of the in- 
dustrial field. I do not think that this new adaptation of an old de- 
vice is so far removed from obviousness that it ought to be regarded as 
patentable. I do not pass upon the question as to whether Bragg was 
the flrst man to use it in this field, or whether the city of Chicago, in 
fact, antedated him. I simply hold that the step he took, as broadly 
claimed by him, was so obvious and natural in the development of 
the uses of electricity that it does not merit the dignity of an invention. 
The bill will therefore be dismissed. 
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KEYSBR V. BLUE STAR S. S. CO., Limited. 

(Circuit Court of Appeals, Pifth Circuit January 3, 1S99.) 

No. 683. 

1. Admiraltt Jubisdiction— Action fou Breach of Provision ci" Charter 
Pabty. 

Wliere a provision of a cliarter party for a foreign vessel, thougli not 
in itself maritime in cliaraeter, is so connected witli tlie otlier stipulations 
tlierein as to render it an essential part of tlie contract, and it appears 
probable that without it tlie contract would not hâve been entered into 
by tlie owners, a court of admiralty has jurisdiction of an action for an 
alleged breach of such provision. 

3. Shipping— Action on Charter Party — Pleadinq. 

In an action by the owners of a foreign vessel against a charterer to 
recover for an alleged overcharge in a draft for expense money advanced 
the master in the port of loading, under a clause of the charter party re- 
quiring such advances "at current rate of exchange," an answer alleging 
that the charge made was in accordance with an established custom of 
the port, in regard to such drafts and the rate of exchange thereon, states 
a défense, and is not subject to exception for insufflciency; the current 
rate of exchange as expressed being always a matter of proof . 

3. Same— AuTHORiTT OF Masteb tjndbr Charter Party— Sbttlbmbnt of Ac- 

COURTS. 

Where, by a provision of a charter party for a foreign vessel to be loaded 
at a port in this country, the charterer was required to advance expense 
money to the master at the port of loading, for which the master should 
give drafts on the owners, and the contract further provided that any dis- 
pute thereunder should be settled at the port where it arose, the master 
was thereby authorized to make settlement with the charterer for ad- 
vances; and such settlement, in the absence of fraud or mistake, was blnd- 
ing on the owners. 

Appeal from the District Court of the United States for the Northern 
District of Florida. 
For opinion in district court, see 81 Fed. 507. 

John C. Avery, for appellant. 

J. Parker Kirlin and John Eagan, for appellee. 

Before PAEDEE and McCOEfflCK, Circuit Judges, and PAE- 
LANGE, District Judge. 

McCORMICK, Circuit Judge. The Blue Star Steamship Company, 
Limited, flled its libel in personam against W. S. Keyser, charging that 
the steamship company had chartered its steamship to Keyser to load 
at Pensacola, from the charterer, a cargo of timber to be taken to Man- 
chester, for an agreed freight. Among other provisions of the charter 
are tiiese: 

"(7) Sufflcient cash for ship's disbursements at port of loading, to be 
advanced the master by charterers or their agents, at current rate of ex- 
change, subject to 2% per cent commissions; master to give his draft at 
thirty days' sight on owners to cover same, which owners agrée to accept 
on présentation, and to protect, ship lost or not lost. * * * (17) The vessel 
to be consigned to charterers or their agents at port of loading, paying them 
2% per cent, address commissions on amount of freight earned. * * * (20) 
Any dispute under this charter shall be settled at port where it arises; the 
custom of each port to be observed in ail cases where not specially expressed." 
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The libel charges that: 

"At the port ofi loadlng, divers aflyances were mafle by the charterers for 
the shlp's disburSements, and the charterers presented to the master for sig- 
nature a draft upon llbelant at thlrty days' sight, for the sum of £1,440. 13s. 
4d. sterling, whlch sum the charterers represented, and the master believed, 
to be the amount of the advances for disbursements and other sums due from 
the llbelant to the charterers, In accordance with the provisions of the charter 
party, at the çurrent rate of exchange; and the master thereupon slgned the 
sald draft, and dellvered It to the charterers." 

It also charges that the current rate of exchange at the time and 
place the draft was drawn was |4.83 per pound sterling; that the 
draft was indorsed and transferred by the charterers, and paid there- 
âfter by the llbelant; that the âinount of advances for disbursements, 
and of other sums, was not £1,440. 13s. 4d., but was only £1,4:15. 7s. 
Oii.; that, to make the amount of the draft, the charterers addëd 2^ 
pev cent, upon the address commission of £101. 7s., reckoned ex- 
chkhge at |4.75, instead of |4.83, and included $.61 as commission on 
the différence between those rates; that the différence so paid to the 
charterers by the master's draft is |123.21, for which the suit was 
brought. 

The original answer dénies that the current fate of exchange eon- 
teinplâted by the parties was $4.88 to the pound sterling, and allèges 
that, the draft, was given for the correct amount, saving a slight clér- 
ical error; that the address commission of 2^ per cent, was payable at 
the port of loading, and paid by including it in the master's draft as 
a disbùrsement of the ship, which was légal, and in accordance with 
ithe custom of merchants at Pensacola. The answer further allèges 
that the charterers took the master's draft on the owners at 80 days' 
sight, for the ship's bill, payable to the master's ordér, and indorsed 
by htor "reckoning $4.75 as the équivalent at Pensacola of one pound 
bf thé dlraft^'^ and that this was done, 

—"beGause such was the current rate ofsuch exchange at Pensacola at the time, 
and that for more than twenty years article 7 of the sald charter party — or 
substantlally the same— had been used In charters of forelgn, ttessels, number- 
Ing several hundred each year, to taJretimber and lumber from Pensacola to 
forelgn countrles, and hàs, by a unlform and gênerai usage and custom of the 
tràdei bèen.taken and applled as meknlng that the charterer shbuld advance 
money to the ship as requlred while In port, and, upon settllng up with the 
charterer preparatory to clearing, the master should glve the charterer hls 
draft payable to his order, slgned and Indorsed by him, upon hls ship's owners 
Orthe buyers of the cargo, for ail moneys prevlously advanced or those pay- 
able by the ship, at the rate of exchange at whlch such drafts were currently 
talien by charterers of such vessels under such charters at Pensacola; that the 
expression 'at, current' rate of exchange,' found in sald article of the charter, 
hàs nevèr bieeii r'égarded In the tradè as tneaning a premlum or a discount for 
ïeplaolng a BùEii of money at Pensacola by an equal sum in the country of the 
owners of the chartered vessel, or vice versa, escept by means oî master's 
drafts on thelr ishipowners or buyers of the cargo; and, indeed, It Is Impossible 
that such should be the meaning at Pensacola, as almost if not ail of the for- 
elgn trade , of thjB port is In tlmber and lumber by chartered f oreign vessels, 
with référence to which business fpi;elgn exchanges are almost exclusively 
made, and màde by means of master's drafts payable to tbelr own order, and 
signed and Indorsed by them, on the owners of thelr vessels or buyers of the 
cargo, as aforesald, which are given and recelved, as aforesald, at the rate 
at the time current, and, there being no market for them at Pensacola, they 
are sent oh for collection." i . 
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As a further défense, the answer states that the master was well 
advised of eaeh and every item in the account at the time he gave the 
draft to pay it, and understood the rate of exchange at which it was 
given, and gave it without protest, objection, or dispute. 

This answer was orally excepted to, and the exception was argued, 
and an order was made sustaining the exception and granting leave 
to amend the answer. 

On June 19, 1897, the respondent amended his answer as follows: 

"The respondent, not abandoning, but înslsting upon, his former answer, 
amends the same by addlng thereto the following allégations: That respond- 
ent is advised that the several matters and things charged In the said libel 
constitute no cause of action within the admiralty and maritime Jurlsdlction 
of this honorable court; that the said draft was presented by the respondent 
to the master of the Steamship, and the same was signed by the master in the 
respondent's office In the elty of Pensacola, and that the libelant, at the time 
of the maliing of the charter party, had knowledge of the custom, and made 
the charter party with référence thereto; that the libelant had knowledge of 
the fact that exchange had been computed and reckoned at the rate of $4.75 
to the pound sterling in the transaction between the respondent and the mas- 
ter of the steamshlp, and that the draft was drawn accordingly, and, having 
such knowledge, paid the draft without protest or objection; that after pay- 
ing the draft, and after having knowledge of the fact that the amount for 
which the sum was drawn was flxed by Computing the pound sterling at 
$4.75, the libelant communlcated to the respondent no complalnt or objection 
untU about one year thereafter." 

To this amendment the libelant, on the 29th of September, 1897, 
excepted: 

"(1) On the ground that the answer as amended Is not sufBcient in law; (2) 
on each of the grounds stated in the exceptions to the respondent's former 
answer, which are hereby separately repeated and Insisted upon; (3) on the 
ground that the hearing of exceptions to the original answer was a trial of 
the cause, and that in the absence of error or surprise in such trial, and since 
there neither appears nor Is alleged surprise or newly-dlscovered évidence 
or any reason why the facts stated in the amendment should not hâve been 
stated In the original answer, such amendments should not be regarded; (4) 
to such part of the amendments as allèges 'that the draft was presented by 
the respondent to the master of the steamshlp, and the same was signed by 
the master in the respondent's office in the clty of Pensacola,' on the ground 
that it appears by the pleadlngs that the master had no authority to vary the 
terms of the charter party, or to waive the payment of any of the chartered 
hire therein stipulated, and that the respondent had notice thereof, and that 
said allégations are immaterial and insufflaient; (5) to so much of said amend- 
ments as allèges 'that the libelant, at the time of the making of the charter 
party, had knowledge of the custom, and made the charter party with référ- 
ence thereto,' on the ground that knowledge of the custom cannot affect the 
meaning of the terms of the charter party in relation to the rate at which the 
drafts should be drawn, which are unambiguous, and that the allégations are 
immaterial and insufficient; (6) to such part of the amendments as aUeges 
that the libelant had knowledge of the rate at which exchange was reckoned 
and the draft drawn, and, with such knowledge, pald such draft without 
objection, on the ground that it appears ;that by the charter party the libelant 
was bound, and that apart from the charter party it would hâve had a rlght, 
to pay the draft, and that it did not thereby waive its claim to the unpaid 
balance of charter hire, and that, therefore, such part of the amendments is 
immaterial and insufficient; (7) to such part of the amendments as allèges that 
after paying the draft, with knowledge of the method of Computing the same, 
'the libelant communlcated to the respondent no objection or complalnt untll 
about one year thereafter,' on the ground that the same is Immaterial and In- 
sufficient" 
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Thereafter, on the 15th day of January, 1898, the cause coming on 
to be heard upon the libel, answer, and amendments thereto, and the 
exceptions to the amended answer, and after argument of proctors for 
the respective parties, upon considération the court ordered and ad- 
judged that the exceptions to the amended answer "he, and the same 
are hereby, sustained." 

And afterwards, on the 17th day of January, 1898, the respondent 
further amended his answer in words and figures as follows: 

"The master of said steamship was well aware of each and every item of 
the account at the tlnae he gave the draft, and the rate of exchange at which 
the same was given, and that such rate was less than the current rate of 
exchange at Pensacola at which sterling was convertible Into American money, 
and that the rate was in accordance wlth the custom aforesald, and that he 
paid the same voluntarily; that the libelant was well aware, when it paid 
the draft, of the rate of exchange at which the same was given, and that 
such rate was less than the current rate of exchange at Pensacola at which 
sterling was convertible Into American money, and that the rate used was in 
accordance with the custom aforesaid; and it paid the draft voluntarily." 

To the answer as thus amended, the libelant, on the same day, sub- 
mitted exceptions, on the foUowing grounds : 

"(1) On the ground that the answer as amended is not sufflcient in law; (2) 
on each of the grounds stated In the exceptions flled on September 29, 1897; 
(3) that the matters therein alleged and set forth are Immaterial and insufH- 
cient." 

Afterwards, on the 8th of February, 1898, the cause having been 
submitted on the exceptions, a final decree was made by the court, and 
entered upon the following day, which is in words and figures as fol- 
lows, to wit: 

"This cause coming on to be heard upon the libel, answer, and amendments 
thereto, and the exceptions to the amendment to answer, flled January 17, 
1898, and being submitted to the court by the proctors for the respective 
parties, upon considération it is ordered and adjudged by the court that said 
exceptions to said amendment to answer be, and the same are hereby, sus- 
tained. And the proctor for the respondent having announced that no further 
answer or amendment thereto would be flled by him, or that leave to amend 
same was deslred, it is therefore ordered, adjudged, and decreed that the 
libelant, the Blue Star Steamship Company, Limited, a corporation organized 
and existlng under the laws of the klngdom of Great Britain and Ireland, do 
hâve and recover of and f rom William S. Keyser, trading as W. S. Keyser & 
Company, the sum of one hundred and twenty-three and twenty-one one-hun- 
dredths dollars, together with interest on the same from the 7th day of April, 
1886, belng the date of the filing of the libel hereln, and the costs, taxed in 
the sum of $46, and that said libelant do bave exécution therefor." 

From this decree the respondent appeals, and assigns errors, which 
his proctor has grouped under four heads: 

"(1) The case Is not one of admiralty and maritime jurlsdiction. (2) The 
custom at Pensacola, as alleged in the answer, defeats the action. (3) The 
giving of the draft by the master, wlth knowledge of the facts, voluntarily and 
without protest, defeats the action. (4) The payment of the draft by the 
libelant, with knowledge of the facts, without protest or objection, defeats the 
action." 

In the Opinion of a majority of this court, the first ground of error, 
as grouped by the appellant's proctor, is not well taken. The question 
it présents is not without difiiculty, and many of the adjudged cases 
tend to support the appellant's contention. Such précédents, spring- 
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ing originally from the jealousy of the English common-law courts in 
the matter of admiralty jurisdiction, and their effort to limit the same, 
hâve somewhat, especially in the earlier cases, affected décisions in 
this country. While exact précédents may not exist which directly 
support the jurisdiction of this case, it seems to us that the analogies 
of the better considered of the American cases, and the manifest 
trend of décisions in this country, do support it. The answer shows 
that almost if not ail of the foreign trade at the port of Pensacola 
is in tiniber and lumber, by chartered foreign vessels, with référence 
to which business foreign exchanges are almost exclusively made, and 
made by means of master's drafts payable to their own order, and 
signed and indorsed by them, on the owners of their vessels or buyers 
of the cargo, which are given and received at the rate at the time 
currentj and, there being no market for them at Pensacola, they are 
sent on for collection. Such being the case, it may very well be 
that the libelant would hâve refused to charter the ship except upon 
the condition that the charterer would make and agrée to observe 
stipulation 7, as expressed in the charter party. It is true that the 
mère fact of this agreement being embraced in the charter party 
would not of itself give it the character of a maritime contract; but 
its relation to the other stipulations of the charter party may be such 
(and, we think, appears to be such) as to connect it with the contract 
into which the parties were entering, — ^a contract of an undisputed 
maritime character, — and in such a manner as to authorize the par- 
ties to apply to a court of admiralty to inquire into any alleged breaches 
of this stipulation 7. Insurance Co. v. Dunham, 11 Wall. 1-36; 
Ben. Adm. §§ 257-262, 287, and cases there cited. 

It is not necessary to consider the other grounds separately. We 
think the custom at Pensacola was well pleaded; and the district court 
should hâve heard proof in support of that part of the answer. The 
terms "at current rate of exchange" do not express |4.83 any more 
than they express $4.75. What is the current rate of exchange at a 
given time between two given places is a matter of proof, and can be 
made certain only by proof. So true is this that a draft drawn pay- 
able in a certain sum, "with current rate of exchange," is not negotiable 
because of the uncertainty as to the amount expressed. The draft on 
the owners of the vessel made by the master, payable to his own order, 
indorsed by him, and delivered to the respondent, cannot be classed 
strictly aB bankers' exchange. And such a draft, made and uttered at 
a port where there is no gênerai market for such paper, is, of neces- 
sity, subject to the particular conditions existing at that port affecting 
such paper. Whether, therefore, the respondent may or may not rely 
upon the gênerai custom, it seems to us that he can plead thèse par- 
ticular conditions, as he has done in his answer. And, if supported 
by the proof, the manner and rate of discount of such paper current 
at that time in the port of discharge and loading, where it had to be 
used, would meet the language as used in paragraph 7 of the charter 
party. Waiving any question as to the gênerai authority of the mas- 
ter to settle the accounts of the ship in the manner that it was done 
in this case, and to bind the owners of the vessel by his settlements, 
it seems to us that the language of the paragraph in question ex- 
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presslj' autlïorîzed and tequired the master to make the settlement, 
and that, in the absence of fraud or mistake of faet, the settlements 
made by him would bind the owners. In other words, if made under 
such circumstances and conditions as to be binding on him if he was 
dealing on his own behalf, it would be binding on them. And this 
view is strengthened by the provision contained In paragraph 20, that 
"any dispute under this charter party shall be settled at port where it 
arises." Therefore we do not deem it necessary to consider, or at 
least to express, any view as to the effect wMch the payment of the 
draft by the owners, with full knowledge of the facts, without protest 
or objection, would hâve on this action. We conclude that the answer 
of the respbndent does présent matters that will, if established by the 
proof, defeat the plaintiff'^ action, and that the court erred in sustain- 
ing the exceptions to the answer. Ben. Adm. § 290; 2 Pars. Shipp. 
& Adip. 7; Wait, Act. & Def . 476, 478. 

We therefore conclude that the district court erred in sustaining the 
plaintiff 's exceptions to so tnuch of the answer of the respondent as 
showed the manner of taking, receiving, and using such drafts as the 
one given by the master in tiiis case, and 'as is shown and relied upon 
,as conclusive of thé action of the master with référence to the settle- 
ment with thé respondent, as evidenced by its bill rendered and his 
draft in satisfaction thereof. And it is now ordered that the decree 
appealed from be reversed, and the cause remanded, with instructions 
to award the respondent a new trial, and to overrule the exceptions to 
the answer on the merits. 



THE BBRTHA. 

(Circuit Court of Appeals, Thlrd Circuit. December 6, 1898.) 

No. 17, September Tenu. 

ADMnSALTT— PlBADING AND EVIDENCE. 

7 On a îlbel to recover a balance due for repairs made to a tug under a 
written contract, a cross claim for damages f ounded upon the çlaimed 
breach , of extrlnsic oral understandlngs or agreements cannot be consld- 
ered, when Ueltlier the ariswer nor the cross libel sets up that the writing 
dld not embodijf the entlre contract. Any évidence whleh may hâve 
çrept Into the case In respect to such supposed oral agreements Is Irrele- 
vant acd inadmissible. 

Appeal frOm the District Court of the United States for the Dis- 
trict Of New Jiersey. 

This was a -ïîbél by Théodore Smith and others against the steam 
tug Bertha (Gràfton M. Millikenj çlaimapt) to recover a balance aUeged 
to be due ùndiéi" a contraçt in pursuance of which libplants had placed 
à new bpiler ip the tug. the respondepts filed à cross libel, claiming 
daniagès b.ecau»ep)E def ective performance of the work. 

in the ffistrict court thé foUowing opinion was delivered by KTEK- 
PATKICK, District Judge: 

' "The libel In this cause Vas flled to recoyer, against the steam tug Bertha, 
the balance due upon the contract prlce bt a new boller ànd for sundry re- 
palrs made to the engines of the said tug. The correctness of the libèlants' 
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blU le not disputed, nor Is it questioned that for the amount due the tug is 
properly llable. The défense set up by -n^ay of a cross Ubel is that the re- 
spondents hâve the right to recover damages for the defectlve performance 
of the work. The work was done under a written contract, which provided 
for the construction of a boller for the tug of certain specifled dimensions, and 
which should be built sufflciently strong to pass a steam-boiler inspection for 
104 pounds of steam, and tested by a hydrostatic pressure of 160 pounds to 
the square inch. The worli of setting the boiler was completed on the 12th 
day of December, 1S91. The tug was Inspected by the ofllcers of the United 
States government and a Ucense granted. A payment of $1,000 on the con- 
tract prlce was made by thé owners, and the tug dellvered to them. On the 
foUowlng day, as the tug was proceeding along the Hudson river, she shlpped 
a sea, and, after going about a mile and a half , sunk. No complaint was made 
at this time by the respondents that the sinklng of the boat was in any way 
due to the unworkmanlike manner in which the llbelants had performed their 
work, nor was it clalmed that the sinklng of the tug was due to the Improper 
location of the boller, The llbelants were, after the tug had been raised, em- 
ployed 10 do further work upon the tug, another payment was made on ac- 
count of the contract prlce, and promises were made respecting the payment 
of the balance remaining unpaid upon the whole bill of libelants, and Insur- 
ance pollcles were dellvered as seeurlty for. the clalm. The refusai to pay 
was not made untU after the fillng of the Ubel. The principal objection now 
urged against the llbelants' work is that the boller was placed so hlgh in the 
vessel as to rendér her topheavy, and that It was not sultable for the vessel. 
and that the sinklng of the boat, not only upon the occasion referred to, but 
Bhortly afterwards, was due to thèse facts. I hâve carefuUy consldered ail 
the évidence oftered by both parties in regard to this matter. On the one slde 
we hâve the opinions of persons not experts to the efCect that the boller was 
placed too hlgh, who, upon cross-examinatlon, déclare that they made no actual 
measurements from which It would appear that It was practlcable to properly 
place It otherwise; whlle, on the other hand, there Is the évidence of practlcal 
men, ineludlng one In the employ of the United States, who made a careful 
examination for the purpose of ascertalnlng this very fact, to the efCect that, 
when the shape of the boat and size of the boller are taken into considération, 
It would not be possible to lower the boller any appréciable distance. It does 
not seem necessary to enter Into the particulars of the testimony, but It is 
sufllclent to say that, In my opinion, the évidence falls to show that the con- 
tract was not performed In a workmanllke and proper manner. There is tes- 
timony on the part of the respondents as to promises and warrantles made by 
and on behalf of the llbelants whlle the work of setting the boiler was in 
progress, but ail of thèse that are material are denied by the llbelants, and, if 
it were not so, would be vold for want of considération. The rlghts of parties 
were flxed by the written contract, and there was nothing to stand as- consid- 
ération for the oral promise, If It were made. Conover v. StlUwell, 34 N. J. 
Law, 54. The libel 1b sustalned, wlth costs; and the cross libel dismlssed, 
with costs. Let decrees be entered In accordance therewlth." 

De Lagnel Berier, for appellant. 
John Grifan, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLEK, 
District Judge. 

ACHESON, Circuit Judge. Neither in the answer to the original 
libel, nor in the cross libel, was the ground taken that the written 
memorMidum did not embody the entire contract between the; parties. 
Therelore, whatever testimony crept into the case, in respect to a 
supposed prior oral understanding that the libelants (the appellees) 
were to examine the steam tug Bertha and détermine how large a 
boiler she could properly çarry, was irrelevant and inadmissible. No 
such issue was raised by the pleadings. We hâve, however, carefully 
91 F.— 18 



274 91 FEDEIIAL RBPORTEK. 

read and considered ail the évidence, with a resuit unfavorable to the 
appellant. We are well satisfled that the written mémorandum sets 
forth the whole contract The libelanta, we think, assumed no re- 
sponsibllity with respect to the size of the boiler. We are by no 
means convinced that the boiler was too large for the Bertha, but, if 
so, her owner (the appellant), who ordered the work, was responsible. 
The real défense against the libelants' bill for material furnished and 
work done for the Bertha set up in the answer was that the boiler was 
placed too high in the tug, and so as to project above the upper deck, 
whereas it could hâve been placed lower; that the libelants agreed 
that the boiler should be placed below the upper deck, and afterwards, 
before acceptance of the work, "warranted and agreed" that the tug 
should be "just as good" with her boiler as actually placed as if it had 
been below decks. To sustain thèse allégations the respondents' 
proofs were mainly directed. The défense failed of proof. The évi- 
dence clearly establishes that the boiler was set as low in the tug as 
was practicable. The alleged agreement to place the boiler below the 
upper deck is not satisfactorily shown, nor is the alleged agreement of 
warranty. No défense to the libelants' claim appears. The court 
below was right in its findings and conclusions. The decrees of the 
district court upon the libel and cross libel are afiSrmed. 



THE OLINDB RODEIGUES. 
(District Court, D. South Carolina. December 23, 1898.) 

1. PkIZE— EFFBCTIVENESS OP BliOCKADE. 

The fact of a capture by a blockadlng vessel does not détermine the 
effectiveness of the blocliade. 

3. Samb—Evidenob— Motive. 

Where the intention of the master of a captured vessel to enter a bloclt- 
aded port is clearly proved, a motive therefor need not be shown, nor Is 
affirmative évidence of want of motive material. 

8. SaMB— POWERS DP Mastkb. 

The acts of the master of a vessel in relation to an attempt to enter a 
blocliaded port are binding on the owner, any abuse of trust on the p^rt 
of the master belng a matter to be settled between them. 

4. Samb— Bpfectivbnbss dp Blockadb— Rbquirbmbnts. 

To constitute an effective blockade of an enemy's port, it must be maln- 
tained by a sufflclent number of vessels, and by vessels of such a character 
as to render the danger to a vessel attemptlng to enter évident and mani- 
fest. 

5. Samb— Facts CONSroERED. 

The Olinde Eodrlgues, a French steamshlp having a regular route and 
carrylng the French mails, one of the points on such route belng the port 
of San Juan, Puerto Eico, was warned on leavlng that port on the outward 
voyage of its blockade by the United States. In passing it in the usual 
course of the return voyage, but without any intention of entering, the 
Eodrlgues saw but a single blockading vessel, which was 15 miles f rom the 
port, and was the only one on the station, and attempted to enter the port, 
but was captured. Held, that there was not an effective blockade of the 
port, within the splrlt and intent of the law of nations, and that the 
captured vessel was not lawful prlze. 
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This was a proceeding by the United States for the condem nation 
of the steamship Olinde Kodrigues as prize of war for attempting to 
évade tlie blockade of the port of San Juan, Puerto Rico. 

Abial Lathrop, U. S. Atty., and B. A. Hagood, Asst. U. S. Atty. 
J. P. K. Bryan, for captors. 
Eustis, Jones & Govin, for claimant. 

BRAWLEY, District Judge. The French steamship Olinde Rod- 
rigues, a merehant vessel of 1,675 tons, commanded by Maurice Pheri- 
vong, and belonging to tlie Compagnie Générale Transatlantique, is 
engagea in the West India trade, and receives a subsidy f rom the French 
government for carrying its mails upon an itinerary prescribed by its 
postal establishment. Her regular course is from Havre, France, to 
St. Thomas, San Juan, Puerto Plata, Cape Haytien, St. Marque, Port 
au Prince, Gonaise, and to return by the same ports to Havre. She 
sailed from Havre on June 16, 1898, arrived at St. Thomas July 3d, and 
at San Juan, Puerto Rico, on the morning of July 5th. Commander 
Emory, commanding thè United States cruiser Yosemite, formerly 
the merehant vessel El Sud, on duty in those waters blockading the 
port of San Juan, was on that morning lying to the westward of Sabinas 
point, which is about three miles southward and westward of San 
Juan, when he sighted the Olinde Rodrigues coming end on from the 
eastwai'd towarda the port of San Juan. He immediately made chase 
at fnll speed (about 16 knots an hour), but before reaching her she had 
turned in, and was under the protection of the shore batteries, which 
extend for about three miles to the eastward of that port. He lay ont- 
side beyond the range of the guns of the Morro until the next morn- 
ing, when he intercepted the Olinde Rodrigues as she came out, and 
sent an ofiicer aboard, who made this entry in her log: '^Warned off 
San Juan July 5th, 1898, by U. S. S. Yosemite, Commander Emory," 
signed, "John Burns, Ensign U. S. N." Pherivong, the master of the 
Olinde Rodrigues, whose testimony was taken in preparatorio in pro- 
ceeding for condemnation on a capture July 17th, charged with at- 
tempting to enter the port of San Juan on that day, testifled that when 
he entered on July 4th he had no knowledge that the port was block- 
aded, and that he first heard of it from the Yosemite on July 5th, when 
he was leaving San Juan; that "they had no conversation because 
they eould not understand one another, and therefore no conversation 
passed between them. He signiûed to him not to retum to San 
Juan ; that there would be six war vessels there." After this notifica- 
tion he continued his voyage on the itinerary above mentioned, arriv- 
ing at Gonaise, her last port outward, on July 12th. On his return 
voyage he stopped at the same ports, taking on freight, passengers, and 
mails for Havre. At Cape Haytien, on July 14th, he received a tele- 
gram from the agent of his company at San Juan, telling him to hasten 
his arrivai there by one day, in order that he might take 50 flrst-class 
passengers, to which he replied that the "Olinde Rodrigues will not 
touch at San Juan; will be at St. Thomas on 17th." Pherivong fur- 
ther testifled that on the outward voyage at each port he had warned 
the agent of the company and the postal department that he would not 
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touch at Puerto Rico, and that he would not take passengers for that 
point, and that the letters would be returned to St. Thomas; and that, 
having received bis clearance papers ^t Puerto Plata a:t half past 5 
o'clock on the evening of July 15th, he did not leave until 6 o'clock 
in the morning of July 16tb, as he did not wish to find himself at 
night along the coast of Puerto Eico. He was captured on the morn- 
ing of July 17th, between 8 and 9 o'clock, off the port of San Juan, by 
the United States cruiser New Orléans, Capt. Folger, and sent as 
prize of war to the port of Charleston, where proceedings for condemna- 
tion were instituted. The case was heard upon the testimony in 
preparatorio, and the court was of opinion, for reasons stated (89 Fed. 
105), that there was not suiBeient ground for condemnation; but 
upon motion of the district attorney, supported by aflSdavits of ofiEicers 
of the capturing vessel, an order allowing further proof was entered. 
To this order exception was taken by proctors for the claimant, but 
the court had no doubt then, and has noue now, that such order is well 
supported by reason and àuthority, Subsequently thereto, an order 
was entered for unloading the cargo, under the supervision of the 
prize commissioners; and as it consisted whoUy of products of the West 
Indies, was not contraband of war, and was owned by neutrals, it has 
been released, There has been considérable delay in the taking of the 
additional testimony, owing to the absence from the country of the 
chièf witness^s, but ail of the testimony in behalf of the captors is now 
in, and the case is before the cburt upon a motion to discharge the 
vessel, proctors for the claimant reserving the right to introduce testi- 
mony hereafter if the motion is denied* 

Without passing upon the question whether, in a proceeding in ad- 
mirally, a party having an opportunity to offer testimony, failing to do 
so, may draw the opinion of the court upon his adversary's case, and 
thereafter be permitted to reply to it, — a question of practice which is 
at least doubtful, as counsel were duly warned, — the court is of opin- 
ion that there is one aspect of this case which may possibly be dé- 
cisive Ofit, and upon which no further testimony can be had, and there- 
fore it becomes its duty at this stage to consider the motion. The 
case bas been argued orally, and by permission of thè court briefshave 
been submitted. The last one, flled December 19th, contains some 
citations from books to which access cannot be had without delay, but, 
as'it is not conceived that they would throW any material light upon 
the questions involved which has not been received from other quarters, 
the court f eels that, greatly as it desires enlightenment, the interests of 
justice demand a speedy décision, and with the constant comfort and 
consolation which cornes from the knowledge that its errors may be cor- 
rected by a more enlightened tribunal it will now dispose of the case. 

In determininga question of this nature the character of the ship and 
of its owners and ail acts done from the commencement of the voyage 
are proper subject of investigation, The case diflfers from that of The 
Newfoundiand (lately determined in this court; 89 Fed. 510), in that 
hère the présence of the Olinde Rodrigues near the port of San Juan 
is not in any wise a suspicions circumstance. She was rightly there, 
for this port lay upon her regular route. The time of the occurrences 
likewise marks an essential diflEerence. Everything hère occurred in 
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the bright light ol a summer day. The character of the cargo is dif- 
férent; consisting wliolly of the products of Puerto Eico and other 
West India islands, it is not even suggested that any o( it was destined 
for that port; and there is a material différence in the character of the 
ship and of the owners. The ship is a large and valuable one, and 
she belongs to one of the largest steamship companies of the world, 
engaged in a regular business, and carrying the mails. In this respect 
the case is sui generis. Ordinarily, it is the owner or charterer of the 
vessel that, tempted by the large profits usually attending the venture, 
directs the enterprise which exposes his property to capture and con- 
fiscation; and, though the law vests in the master of the ship powers 
which bind the owner in respect to the conduct of the ship as much as 
if committed by the owner himself, a case will scarcely be found where 
a master, without authority of his owners, has undertaken such a peril- 
ous enterprise; and it is not contended hère, and it is not conceivable, 
that there was any authority from the owners of the ship to attempt a 
breach of the blockade. The character of the parties is also a circum- 
stance entitled to be considered in determining the nature of any trans- 
actioii. This court has had occasion during the last few months to 
examine nearly ail the cases reported during this century involving 
breaches of blockade, and it does not recall one where a vessel com- 
manded by a Frenchman has been condemned for this oiïense. Such 
ventures do not accord with the spirit of the race, for while there is in 
the Prench character a certain ebullience which mak^s for instability 
in government, leading to tempestuous and récurrent seasons of dis- 
order and délation, no people are so orderly and methodical in the ordi- 
nary transactions of life. 

Sir William Scott in The Betsey, 1 C. Kob. Adm. 78, says: "On 
the question of blockade three things must be proved: First, the 
existence of an actual blockade; secondly, the knowledge of the 
party; and, thirdly, some act of violation, either by going in or 
by coming out with a cargo taken after the commencement of 
blockade," 

The first point in order of time, and flrst in importance to be de- 
termined, is whether or not there was an actual blockade of the 
port of San Juan. The purpose of the war with Spain, as declared 
by the joint resolution of April 20, 1898, which led to it, was to 
relieve the "abhorrent conditions" which prevailed in the Island 
of Cuba, and to compel the government of Spain to relinqnish its 
authority, and to withdraw its land and naval forces from thaf is- 
land; and there was an express disclaimer of any intention to ex- 
ercise sovereignty, jurisdiction, or control over said island, except 
for the pacification thereof. The proclamation of the président of 
April 22d refers to this joint resolution, and déclares a blockade 
of certain ports of the Island of Cuba for "carrying into eflect said 
resolution." There was apparently no purpose at that time to un- 
dertake the conquest of the Island of Puerto Rico, and nothing that 
would indicate to neutral nations that the ordinary commerce with 
that island would be interfered with. The naval forces of the Unit- 
ed States which appeared ofl San Juan in the month of May were 
sent for the purgose of intercepting the squadron of Admirai Cer- 
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vera, then supposed to be making its way to that port. That pur- 
pose failing, Admirai Sampson returned with bis fleet to Cuban 
waters, and the United States cruiser St. Paul was left in the neigh- 
borhood of Puerto Eico. On June 27th another proclamation was 
issued, declaring the purpose of extending the blockade to certain 
other Cuban ports and to the port of San Juan. Capt. Sigsbee, com- 
manding the St. Paul, was relieved by Commander Emory, com- 
manding the United States cruiser Yosemite, on June 25th, and he 
in turn was relieved by Capt. Folger, commanding the United States 
cruiser New Orléans, on July 14th. From the time of the departure 
of Admirai Sampson, about the middle of May, to July 17th,-only 
one ship of war was upon that station. 

The proclamation of the président dated April 26th deelared the ad- 
hérence of this government to the rules of the Déclaration of Paris, 
which, among others, provides that "blockades, in order to be binding, 
must be effective." The full text of this déclaration, April 16, 1856, 
on this subject, is in thèse words: "Blockades, in order to be binding, 
must be effective; that is to say, maintained by a force sufficient really 
to prevent access to the coast of the enemy." This déclaration 
promulgated no new principle of international law. The doctrine 
of paper blockades — that is to say, of blockades not sustained by 
any actual force or sustained by a notoriously inadéquate force, 
which, early in the century, under the stress of the Napoleonic wars, 
had a certain limited prevalence' — never had been accepted by the 
civilized states as a sound principle, and in formulating an incon- 
testable rule it did not altogether solve the diflficulty. As the précise 
question hère is whether there was a blockade of San Juan, the court 
may flnd some assistance in etymology, which often aids to clear 
obscurities. 

Dr. Johnson deflïies a blockade to be simply "to shut up by ob- 
struction." 

In the Impérial Dictionary it is thus deflned: 

"The shuttlng up of a place by surroundlng It wlth hostile troops or ships, 
or by postlng them at ail the avenues to prevent escape and hlnder supplies 
of provisions and ammunltion from enterlng with a vlew to compel a surren- 
der by hunger and want without regular attacks." 

The New English (Oxford) Dictionary gives this définition: 

"The shuttlng up of a place, blocking of a harbor, Une of coast, frontier, 
etc., by hostile forces or shlps, so as to stop ingress and egress, and prevent 
the-entrance of provisions and ammunltion. In order to compel a surrender 
from hunger or want, without a regular attack." 

In the American Encyclopœdic Dictionary a blockade is thus 
deflned: 

"The act of surroundlng a town with a hostile army, or, if It be on the sea- 
coast, of placing a hostile army around its landward side and ships of war in 
front of its sea défenses; so as, if possible, to prevent supplies of food and 
ammunltion from enterlng it by land or water." 

If the purpose of proclaiming the blockade of San Juan was to 
bring pressure upon its inhabitants, by preventing supplies of pro- 
visions or ammunltion from entering, it is dififlcult to understand 
how there could be any reasonable expectation of accomplishing 
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such purpose, so long as the ports of Ponce and ail the other ports 
of the island were left open, there being no land forces to intercept 
communication. 

What constitutes an "effective" blockade cannot be deflned with ab- 
solute and rigorous précision. Some nations hâve endeavored to deflne 
it by treaty. Prussia and Denmark, in 1818, stipulated that two 
vessels should be stationed before every blockaded port. An earlier 
treaty between HoUand and the two Sicilies prescribed that at least 
six ships of war should be ranged 'at a distance slightly greater than 
gunshot from the entrance. A still earlier treaty betvreen France and 
Denmark provided that the blockaded port should be closed by two 
vessels at least, or by a battery of guns on land. Among the conti- 
nental nations the constant and uninterrupted présence of two or more 
vessels at the blockaded port is considered necessary, and we flnd in 
the instructions given to the French naval officers during the war with 
Germany in 1870 : "Si les forces navales Françaises étaient obligées 
par une circonstance quelconque de s'éloigner du point bloqué les 
navires neutres recouvraient le droit de se rendre sur ce point;" and 
the blockade thus interrupted would hâve to be re-established and noti- 
fled anew under the prescribed forms. 

There are no décisions of controUing weight upon the exact point. 
Sir William Scott, whose rigorous enforcement of the law of prize 
did not escape the censure of his contemporaries and the criticism 
of after âges, says, in The Juffrow Maria Schroeder, 3 C. Eob. Adm. 128: 

"A blockade may be more or less rigorous, either for tbe single purpose of 
watching the military opérations of the enemy, and preventing the egress 
of their fleet, as at Cadiz, or on a more extended scale to eut off ail access 
of neutral vessels to that interdicted place, which is strietly and properly a 
blocliade, for the other is in truth no blockade at ail, so far as neutrals are 
concerned. It is an undoubted right of belligerents to impose such a block- 
ade though a severe right, and, as such, not to be extended by construction. 
It may operate as a grievance on neutrals, but it is one to which, by the law 
of nations, they are bound to submit. Being, however, a right of a severe 
nature, it is not to be aggravated by mère construction." 

In The Mercurius, 1 C. Rob. Adm. 69, he says: 

"Por a blockade may exist without a public déclaration, although a déclara- 
tion unsupported by faet wlll not be sufflcient to establish it." 

In The Henrik & Maria, 1 C. Rob. Adm. 124, he says: 

"The sight of one vessel would not, certainly, be sufflcient notice of a block- 
ade, and therefore it is necessary that it should be signifled to me that there 
was a blockade de facto before that port." 

In Vrouw Judjth, 1 C. Rob. Adm. 151, he defines a blockade to be: 

"A sort of circumvallation by which ail correspondence and communication 
is as far as human force can effect it effectually eut ofiC." 

Mr. Marshall, secretary of state, in a letter to Mr. King, Septem- 
ber 20, 1800 (2 Am. St. Papers, 488), says: 

"Ports not effectually blockaded by a force capable of completely Investing 
them bave not yet been declared, by the law of nations, in a state of block- 
ade." 

In the same letter, referring to occasional absences of the fleet when 
blown ofE by a storm from its station, which it immediately résumes, 
he says: 
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"I am persuaded that when a part of the fleet Is applieiî/ thongh only for a 
time, tq other objects, or cornes into port, the very prlneiple requirlng an 
effective blockade— whicli Is, that the mîschief ean only be co-extenslve with 
the naval force of the belligérant— requires that during such temporary ab- 
sence the commerce of neutrals to the place should be free." 

Mr. Bayard, secretary of state, in his letter to Mr. Becerra,- April 
9, 1885, reviews much of the diplomatie correspondence of the United 
States government on this snbject, and says: 

*'Thls government, following the reoeived tenets of international law, does 
not admit that a decree of a'soverelgn government closlng certain national 
ports In the possession of foreign enemies or of insurgents bas any inter- 
national efCect unless sustalned by a blockading force sulBcient to practically 
close such ports," 

— And closes by referring to the course of this government at the be- 
ginning of this century, when, young in the family of sovereignties, 
at great cost of blood and treasure it undertook wars against Great 
Britain and France to maintain the freedom of the seas and the in- 
validity of paper blockades. 

Mr. Madison, secretary of state, in his letter of October 27, 1803, 
says that: 

"The lav7 of nations requires, to constltute a blockade, that there should be 
the présence and position of a force rendering aecess to the prohibited place 
manifestly dipcult and dangerous." 

Mr. Monroe, secretary of state, in his letter to Mr. De Onis, March 
20, 1816, says: 

"The force should be statlonary, and not a crulsing squadron, and placed so 
near the enlrance of the harbor or inouth of the river as to make It evidently 
dangerous for a vessel to enter." 

Sir Roundell Pahner, solicitor gênerai, in a speeeh in, the house of 
commons, March 7, 1862, discussing the suflficiency of a blockade, says : 

"You cannot, a priori, lay down what particular number of frigates or other 
shlps of war shall be an adéquate force In any hypothetical case. The im- 
provements In modem warfare, the introduction of steam, or any other slmllar 
change, may hâve made sufflcient or insufflcient now means of blockade which 
were not so before. What, from the beginning of this century, has been laid 
down as the test in this matter? Why, in the flrst place, that of évident dan- 
ger." 

The above is a fair epitome of the opinion of statesmen. Next will 
be considereid the views of text writers. 

Mr. Hall, the latest \yriter on International Law, says (Oxford Ed. 
1895) p. 726: 

"It is iraposslble to flx wlth sany accuracy the amount of danger in entrj- 
whlch Is necessary to préserve the validity of a blockade. • It is for the prize 
courts bf 'the belligerent country to décide whether, in a given instance, a 
vessel captured for its breach had reason to suppose it to be nonexistent." 

Woolsey, Int. Law, p.'315, says: 

"A valid or lawful blockade requires the actùal présence of a sufflcient force 
of the enetny"» vessels before a certain place on the Coast. * * * What a 
sufflcient forcé îs cannot be determined wlth logical rigor. It may be said to 
be such a force as will involve a vessel attempting to pass the Une of blockade 
in copsiderable danger pf belng taken. , * • * It results from this that ail 
paper or cabinet blockades, whether dèclp:rations of an intention to blockade 
a place without sending an adéquate ' force tbither, » • • are an undue 
stretch of beUigerent rights, and of no validity whatever." 
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Manning, Law Nat. (London, 1875) p. 403: 

"The rule Is expUclt that the actual existence of blockade Is necessary to 
involve the penalties of breach of blockade. A déclaration of blockade, un- 
accompanied by the fact of blockade, does not establish a blockade. It was 
so determined by our lords of appeal In the war wlth Napoléon I. Admirai 
Jervis declared the West India Islands In a state of blockade, but the lords 
held that, as the fact did not support the déclaration, a blockade could not be 
deemed legally to exist." 

HefEter, § 155, holds that: 

"Vessels should be permanently stationed, and in sufflciently great number, 
to prevent every kind of communication wlth the port or place invested." 

Ortolan H. 328, thinks that there should be "permanent naval 
forces." 

Hautefenille says "that there should be before the port a number 
of ships of war sufflcient to command the approaches to it by their 
artillery." 

Pistoye & Duverdy, I. 365, say that "the place should be Invested 
by forces sufflcient to render the entry to it perilous to the ships 
vphich might wish to enter there." 

The rule adopted by the Institut de Droit International, Paris, 1883, 
Ann. De l'Institut, p. 218, is that the blockade is to be considered 
effective "lorsqu'il existe un danger imminente pour l'entrée ou la 
sortie du port bloqué à cause d'un nombre suffisant de navire de 
guerre stationnés ou ne s'ecartant que momentanément de leur sta- 
tion." 

Mr. Hall says that "the efiect of the suggested rules would approach 
very nearly to the English praetice." 

Bîuntschli, a writer of very high authority (Mod. Int. Law, § 829), 
says : "A port is understood to be actually blockaded when ingress to 
and egress from it are prevented by vessels of war stationed ofE it, 
or by the land batteries of the blockading power." 

It appears from this review of the writers and publicists that there 
is a gênerai agreement among them that a blockade, to be effective, 
must be maintained by a number of vessels; that the danger of entry 
into the blockaded port must be évident and manifest. The words 
used to designate tihe blockading force are always "ships of war," 
"fleet," or "squadron." The péril to be encountered is always desig- 
nated by such words as "manifestly," "evidently," "obviously." They 
ail speak of the "Une of blockade." It is claimed, and it is obviously 
true, that a vessel of the speed and armament of the New Orléans is 
more effective thau a fleet of frigat'es of the olden time, but it is also 
true that the facilities for eluding blockades are enhanced by the same 
steam power which enables those who wish to violate the law of block^ 
ade to keep pace with those whose duty it is to enforce it. During 
the late war between the states, the fact that a number of vessels 
succeeded in running the blockade at the port of Charleston led to 
Bome correspondence between Lord Russell and Mr. Seward as to the 
effectiveness of the blockade, but, upon its appearing that the block- 
ade hère was usually maintained by several ships of war, one of 
which lay off the bar between the two principal channels of entrance, 
whi]e two or three cruised outside within signaling distance, the re- 
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monstrance was withdrawn. Bernard, ce. 10, 12, "Neutrality of Great 
Britain." Only two direct authorities hâve been cited as to the effect- 
iveness of a blockade by one ship: Tte Arthur, l Dod. 425, in which 
Sir William Scott is reported as holding that a blockade was not ef- 
fectuai when it was attempted to be maintained by a single ship, and 
that, to be effectuai, a blockade must be maintained "by stationing 
a number of ships, and forming, as it were, an areh of circuinvallation 
roimd the mouth of the prohibited port. Then, if the arch fails in any 
one part, the blockade fails altogether." This volume is not in the 
library of the court, and the case has not been examined by it. The 
case of The Hallie Jackson, 11 Fed. Cas. p. 290, is cited to support 
the proposition: "That there was in fact an effective blockade estab- 
lished at the port on the arrivai of the brig is demonstrated by her 
arrest there." Tlie facts, as reported, do not show whether there 
were one or more vessels blockading the port of Savannah when the 
vessel was captured. The grounds of condemnation are : First. That 
the vessd was enemy's property at the time of the seizure; secondly, 
because the vessel willfully attempted to violate the blockade of the 
port of Savannah, with knowledge that such blockade existed, — the 
court holding that a "neutral merchant becomes a participator with 
the enemy in any undertaking or device to violate a blockade, and his 
property is thereby made to share a common fate with the enemy's 
itself." It is probably such opinions as this that led Mr. Hall, a 
writer of very high authority, to say (Int. Law [4th Ed.] p. 735) : "Dur- 
ing the American Civil War the courts of the United States strained 
and denaturalized the principles of English blockade law to cover 
doctrines of unfortunate violence." Whatever may be the true test 
of the effectiveness of a blockade, thè fact that an isolated capture 
has been made cannot be accepted as the true test, for, if so, the con- 
verse would follow, and the failure to capture would demonstrate its 
ineffectiveness. The learned proctor for the captors has foreibly ar- 
gued that within less than three minutes the Olinde Rodrigues would 
hâve been under the guns of the batteries, and would hâve escaped 
capture. The testimony shows that on July 4th she actually did évade 
the efforts of the Yosemite to overhaul her. Can it be contended 
that the effectiveness of a blockade is to be determined by such acci- 
dents or incidents as thèse? Mr. Madison, secretary of state, in a 
letter to Mr. G. C. Pinckney, October 25, 1801, says that "mère liabil- 
ity by neutral vessels to capture by belligerent cruisers hovering 
around a coast cannot constitute a, blockade of a port on such coast." 
If the fact of capture is the test of effectiveness, then every capture 
under a notifled blockade would be légal, because the capture itself 
would be proof of the existence of a blockading force, — a proposition 
which finds no support in reason or authority. Its acceptance would 
nullify the very principle upon which rests the accepted doctrine re- 
quiring blockades to be effective, which is that the mischief to neu- 
trals incident to ail bloclîades, however their rigors may be softened, 
shall only be co-extensive with the naval forces of the belligerent 
which seeks to enforce them. So long as war is unavoidable, — and 
the indications of any change in human nature calculated to prevent 
it are feeble, if not deceptive, — the efforts of ail civilized countriea 
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is to contract, as far as possible, the range of its mischiefs, and to 
mitigate the pressure which hostilities inevitably produce upon the 
commerce of neutrals. States bave the right to go to war with eack 
other, with or without reasonable cause; but the rest of manlcind 
which desires to be at peace is entitled to be protected as far as pos- 
sible from the inconvenience and injury which must necessarily resuit 
from it. Neutrals hâve the right to carry on commerce with either 
belligerent, and the interruption of that commerce is an act of force 
only justifled by some necessity, real or imagined, which force must 
be exercised in the manner sanctioned by the law of nations. While 
that law recognizes the right of blockade, it insists that the blockade 
shall be a real one, for, although a real blockade which shuts up a port 
may be a great hardship, and the more impassable the barrier the 
greater the hardship, yet a real blockade has limits. It cannot range 
over an indefinite expanse, and it certainly would be limited by the 
naval power of the belligerent which proclaims it. If Admirai Samp- 
son's fleet had, by some great calamity, been engulfed, and Admirai 
Cervera's four swift cruisers had undertaken, under a proclamation of 
Spain, the blockade of four of our Atlantic ports, each of them, cruis- 
ing near the entrance of a separate port, woidd doubtless hâve made 
captures, probably many of them. Would such captures hâve beeu 
proof that the blockades were effective? 

Certain pregnant facts are substantially undisputed, and certain con- 
clusions are indisputable: (1) That the town of San Juan was not 
under siège on July 17th. The abortive bombardment of May 12th 
by Admirai Sampson's fleet cannot be considered as an investment of 
that place, and, its réduction and the conquest of the island of Puerto 
Eico not being one of the declared objects of the war with Spain, there 
was nothing to affeet neutrals with notice that intercourse would be 
interfered with prior to the president's proclamation of June 27th; 
and, as this proclamation related only to one port, it could not be in- 
ferred that it was the settled purpose of this government to put an end 
to ail communication with that island. (2) That the cruiser St. Paul, 
a vessel of great speed, had been upon that station long before the 
proclamation of the blockade, and, though not comparable in armament 
with the New Orléans, she was equally efficient for blockading pur- 
poses, and the Yosemite was but little less so; from which it is fairly 
deducible that the proclamation of the blockade did not induce the 
sending thither of any force to make it effective, and that the single 
cruiser upon that station, from a date long anterior to the proclama- 
tion, had other duties, and was intended for other purposes, than 
merely to maintain a blockade. (3) That the Olinde Rodrigues arrived 
off the port in the daytime; that she had no cargo, passengers, or mail 
for San Juan; that there was nothing in her cargo which, if landed, 
would hâve found a market there, or contributed in any way to the 
aid of the enemy; that, ail of the other ports of the island being open, 
escape through such ports would hâve been attended with less risk 
than from San Juan; that she could hâve readily reached that port un- 
der the cover of darkness; that no incriminating évidence was found 
aboard the ship in the shape of instructions to her master which indi- 
cated préparations for a breach of the blockade, from which the con- 
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clusion foUows that any such attetupt Ma the unadvised rasliness of an 
iadividual, and not an instructed and premeditated act. (4) That 
there is jïo. presumption that a respectable and responsible steamship 
Company would intrust the control of a large and valuable steamship, 
and of its cargo, to a master lilcely to be guilty of the folly or fault, 
ignorance or perverseness, of attempting to break through the line of 
an actual and visible blockade in broad daylight, on a slow ship, involv- 
ing the péril of its confiscation and the loss of his employment. That 
ail of the iacts above stated create a strong presumption in f avor of in- 
nocence cannot be questioned, but it is equally true that presumptions 
cannot be indulged in when directly contradicted by facts; that the 
motive which leads to the commission of an offense need not be proved 
when the ihtention to commit itis clearly established; and, if it is con- 
clusively shown that the conduct of the party leaves nodoubt of his 
intention, he cannot be acquitted because of lack of apparent or suf - 
ûcient motive. It is also a well-established principle of maritime law 
that, as between master and ovener, any abuse of trust is to be settled 
between them; that the master is clothed with an autbority which 
binds the owner; that any act committed by him in respect to the 
conduct of the ship is to be considered as the act of the owner, and it 
would be no défense against the pénal conséquences of an act to show 
that it was due to the folly of the master. 

The court has now to détermine the vital question whether this ship 
is to be condemned for its conduct on the morning of July 17th. That 
perpétuai temptation which assails the virtue of mankind affecting its 
testimony by considérations of interest, préjudice, loyalty, or zeSl is 
nowhere more potent than among those "who go down to the sea in 
ships;" and, as is not unusual, there is a direct conflict in the évidence. 
If it were essential to the décision of the case, the court would hâve 
no great difflculty in reaching a conclusion as to the prépondérance of 
the testimony which is now before it, but, as it will be decided on 
other grounds, which, if not sustained, may require a re-examination of 
the whole case, and additional testimony may perhaps be offered, it 
is not considered either proper or necessary to express any opinion 
upon that point. The court is clearly of opinion that when the Olinde 
Kodrigues sailed from Puerto Plata on the 16th of July there was no 
prem^tated purpose to enter the port of San Juan. There is not a 
scintilla of testimony from which such purpose can be inferred except 
the possession of a bill of health for San Juan. The failure to turn 
over this bill of health to the prize offlcer and its subséquent destruc- 
tion was an act of great impropriety, and Is made the subject of severe 
criticism on the part of the proctor for the captors. The spoliation of 
papers is always a circumstance of grave suspicion. It àhnost irresisti- 
bly compels belief of guilty intention, and the universal raie is to 
présume the worst against one guilty of it; but, with the explanation 
given, the court cannot say that, standing alone as an incriminating 
circumstance, it; countervails ail the other facts and presumptions in 
favor of innocence. It is to be remembered that Pherivong testifles 
that when he left San Juan on July 5th'he had reason to believe that 
the blockading force there would be largely increased, and this, with 
the circumstances already detailed, and the absence of ail other in- 
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criminating circumstances, leads irresistibly to the conclusion that he 
had no intention of breaking the blockade at tlie inception of his voy- 
age. When he àrrived ofif the port of San Juan on the morning of 
July 17th, on his regular route to St. Thomas, what does he flnd? Is 
there a"Iine of blockade" making it "manifestly" dangerous to enter? 
Is there a blockading fleet? Are there a number of vessels sufficiently 
near to each other to mate it probable that an attempt to enter would 
be perilous? Is there an arch of circumvallation around the port? 
Some or ail of thèse conditions must exist to make a blockade effective, 
and none of them are f ound. A single cruiser, which, as appears from 
her log, was 15 miles to the north and east of the Morro, was the only 
ship of war upon that station ; a ship of no great size^ but of powerf ul 
armament, and of great speed. Is a neutral vessel, which prima facie 
has the right of access to a port where for years she had been engaged 
in peaceful commerce, to be conflscated if, through an error of judg- 
ment, her master concluded that there was no effective blockade, and 
attempted to go into the port? Under the law of prize the question 
of the effectiveness of a blockade cannot be left to the shifting judg- 
ments of those who, on one prétest or another, may seek to évade it ; 
and condamnation must follow if it is decided that the blockade waa 
effective. A bjockade, in its true and primitive acceptation, had noth- 
ing to do with confiscation of property. This practice liad its birth in 
a barbarous and unenlightened âge, which clothed the courts of the 
captor's own country with invidious powers that would be better 
exercised by the independent tribunals of a disinterested state. Such 
a penalty, harsh to the verge of ferocity, should never be imposed in 
any doubtful case. It would be a dégradation to an honorable service, 
which requires no such stimulus to the performance of duty, if the 
courts of their country should strain the law for the purpose of reward- 
ing the captors with the spoil of neutrals. Being of opinion that 
there was not an "effective blockade" of the port of San Juan within 
the spirit and intent of the law of nations, and that there would hâve 
been no attempt to enter if such blockade had existed, an order will 
be entered for the discharge of the vessel. 



In re WHITE STAR TOWING CO. et al. 

(District Court, S. D. Georgla. November 15, 1898.) 

Pkize Procbkdings— Transfbr op Condemnbd Vessel to Another District 
POK Sale— Ltbbl for Salvage. 

A vessel whicb, after condemnation as prize, is taken by the marsbal 
into another district for sale, under Rev. St. § 4629, remains under the 
actual jurisdiction of the court wherein condemnation was had, and that 
court wlll not grant leave to a third person, who claims to hâve rendered 
salvage services to her In such other district, to libel her there to recover 
compensation. The remedy of the alleged salvors is either by interven- 
tion in the prize proceedings, or by direct application to the government for 
an allowance. 

This was an application by the White Star Towing Company and 
others for leave to libel the prize Adula, in the Southern district 
of New York. 
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Cowen, Wing, Putnam & Burlingham, for petitioners. 
Marion Erwin, U. S. Atty. 

SPEER, District Judge. The steamship Adula was duly condemned 
at Savannah as lawful prize of war to the United States, by the United 
States district court for the Southern district of Georgia. She was 
transferred by the marshal of the Southern district of Georgia to the 
barbor of New York, for sale there, under the provisions of section 
4629, Eev. St. U. S. While lying in the harbor, in the custody of 
the marshal of the Southern district of Georgia, awaiting sale, it is 
averred by the applicants that the Adula was rescued by them from the 
péril of a flre which consumed other shipping in the neighborhood. 
They ask that this court allow them to file their libel for salvage in 
the district court for the Southern district of New York, and to proceed 
against the vessel in rem in that port for the satisfaction of their 
claim. 

It will be noted that the statute which authorizes the transfer of 
prize ships to other districts for sale expressly réserves the jurisdic- 
tion of the court of condemnation over the vessel. The marshal of 
the court of condemnation is directed "to transfer the property, and 
keep and sell the same in like manner as if the property were in his 
district; and he shall deposit the gross proceeds of the sale with 
the assistant treasurer nearest to the place of sale, subject to the 
order of the court in which the adjudication thereon is pending." Eev. 
Si, § 4629. The jurisdiction of the court of the Southern district of 
Georgia over the vessel while in New York is therefore not only con- 
structive, but actual. The ofificers of the court are, under the stat- 
ute, in actual control of the property, and subject as completely to 
the orders and decrees of the court in tbe Southern district of Geor- 
gia as if the property was in that district. In this case, although the 
claimants of the vessel in the prize proceedings hâve appealed to the 
suprême court of the United States from the decree of condemnation, 
no supersedeas bond has been given. The vessel, then, to ail intents 
and purposes, is property of the United States govemment, in control 
of one of its courts, and was not at the time being used as a vehicle of 
commerce. Therefore the court's possession of it is not like the pos- 
session of a vessel by a receiver of the court in one district which is 
sent out as a vehicle of commerce on the high seas into other juris- 
dictions. "It is well settled that no suit in rem can be maintained 
against the property of the United States when it would be necessary 
to take such property out of the possession of the govemment by any 
writ or process of the court." The Davis, 10 Wall. 15, a salvage case; 
The Siren, 7 Wall. 152, a collision case. 

Now, if the court should grant the application of petitioners, the 
resuit of the order sought by the applicants, if they sustained their 
salvage case, might be quite inconvénient. The vessel attached on' 
process from the district court for the Southern district of New York, 
and taken out of the possession of the officers of the court for the 
Southern district of Georgia, would be condemned and sold under 
that process, and the surplus beyond the salvage claim of the applicants 
would be in a différent court from that in which the prize proceed- 
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ings were pending. When the court for the Southern district of 
Georgia had determined the rights of the parties, its decree would be 
a nullity, because it would hâve nothing to operate upon, and the 
method provided by the statute would be disarranged for the security 
of the fund and its distribution. It appears, therefore, that the appli- 
cants hâve mistaken the route which they should travel in order to 
obtain the remédiai relief to which they may be entitled. Their rena- 
edy is either by intervention in the proceedings in the district court 
for the Southern district of Georgia, or by application direct to the 
government at Washington for reasonable compensation for such serv- 
ices as may hâve been voluntarily rendered in the emergency to the 
Adula they describe in their pétition. 



THE HUGO KELLER. 

(District Court, N. D. New York. December 29, 1898.) 

Collision— Stbam Canal Boats— Failurb to Phovide Lookout. 

The Keller, a steam canal boat, was passing eastward through the Erle 
Canal; pushing her consort, and having no lookout. She was preceded 
at a short distance by a horse boat. At a sharp bend in the canal, and 
while on the south or berme side, the consort coUided with and injured the 
Olytie, which was going westward, also pushing a consort, and with a tow. 
The tow had not yet passed the horse boat, which compelled the Clytie 
to keep to the berme side of the canal, which was there about 65 feet 
wlde. Edd, that the Clytie was not in fault for the collision, but that 
the Keller was négligent in failing to provide a looliout at such a place, 
which would bave prevented the collision, and in not keeping to the left 
side of the canal, in the wake of the horse boat. 

This was a libel against the steam canal boat Hugo Keller for col- 
lision. On final hearing. 

On the- morning of May 14, 1895, at about 10 o'clock, the libelant's steam 
canal boat Clytie, pushing her consort the Ryan and towing two other canal 
boats on a 350-foot hawser, was proceeding westerly from the city of Syra- 
cuse on the Erle Canal. The boats were partially loaded. At Geddes, a 
short distance west from Syracuse, the canal makes a sharp turn towards 
the north. At this point there is a railroad bridge of the New York Central 
Eailroad erossing the canal diagonally. On the day in question the several 
canal boats were moored upon the southerly or convex side of the bend. The 
canal Is 75 or 80 feet wide at the top and about 60 feet wide at the bottom. 
For navigating loaded boats the canal was, therefore, about G5 feet in width. 
When the Clytie and Kyan had just entered this bend the steam canal boat 
Hugo Keller, pushing her consort the Archie Farr, appeared in sight. The 
Keller and the Farr were both heavily loaded and were proceeding easterly 
towards Syracuse. The danger signal was given from the Olytie which was 
answered from the Keller and each boat endeavored to stop her headway. 
The two forward boats came into collision, the impact being of such a char- 
acter as to damage the bow of the Olytie. The Clytie prior to the time of 
the accident was proceeding at a speed of about a mile and a quarter par 
hour and the Keller was proceeding at about the same rate. Just prior to 
entering the bend the Olytie had met two horse boats and had passed them on 
the southerly or berme-bank side of the canal. The Keller upon entering 
the bend had also turned to the right intending to pass any boat which she 
might encounter there port to port. The libelant charges that the collision 
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\fas occasioped s<Ja^^ by the fault Qf the Keller for tKe reagôii that she turned 
to the right when she should hâve tumed to the leff, that she had no proper 
lookout; that she dld not stop and reverse and that She did not answer the 
Clytie's signais. The answer denleâ ail the allégations of the libel imputing 
négligence to the Keller and allégés that the collision occùrred solely by the 
négligence of the Clytie In turning to the left when she should hâve turned 
to the right and that the Keller dld everything whlch prudence and caution 
requlred. 

John W. Ingram, for libelant. 
Josiah Cook, for claimant 

COXE, District Judge (after stating the facts). Two canal boats 
cannot collide in broad daylight witSout some one being at fault. 
After reading the testimony the court is convinced that the initial 
fault was with the Keller in failing to provide a lookout. When she 
entered the bend there was no one within 158 feet of the bow of the 
Farr, Her master knew that two horse boats were just ahead and 
should they meet a steamboat the latter would in ail probability fol- 
low the State statute. and take the berme-bank side. He knew also 
that boats were likely to be moored on that side of the canal. KJnow- 
ing ail this he should hâve taken at least ordinary précautions. In- 
stead of doing so he entered a sharp and dangerous bend, where it was 
impossible to see far ahead and where the channel might be com- 
pletdy choked by moored and passing boats, with no lookout and no 
one on deck but himself; he being in the pilot house. If the Keller 
had been informed of the situation when she was 158 feet further 
awieiy the accident would hâve béen averted. As it was the boats 
had nearly come to a standstill; certainly they could hâve stopped if 
there had been 158 feet additional space. 

It is not easy to flnd any act of carelessness on the part of the 
Clytie which contributed to the collision. She was right in taking the 
benne side when passing the horse boats; the law required it. As 
the court understands the testimony the Clytie's tow had not passed 
the horse boats when the Farr flrst appeared. It would hâve" been a 
dangerolis maneuver for the Clytie to hâve taken the tow-path side 
at this time as it might hâve involved a collision with the horse boats. 
On the other hand the tow-path side was entirely clear for the Keller. 
Had she taken it there could hâve been no collision. The libelant 
is entitled to the usual decree with a référence to Robert W. Pomeroy 
of the Bu^âlo bar to compute the damages. 
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WAjCO HARDWABE 00. y. MICHIGAN STOVE CO. 

(Circuit Court of Appeals, Flfth Circuit. January 3, 1899.) 

No. 672. 

Rbmoval of Causes — Kight of Plaintiff to Remove— Cboss Actton. 

Under Act 1887-88, tlie riglit of removal is restrlcted to tlie défendant 
or défendants, and a plaintiff wtio lias brought an action in a state court 
submits tiimself to its jurisdiction in its whole extent, as determined by 
tlie State sta tûtes, and does not, by reason of a cross demand or a plea 
in reconvention, permitted by such statutes, become a défendant, so as 
to be entltled to remove the cause to a fédéral court. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

This was an action, brought in a state court, by the Michigan Stove 
Company against the Waco Hardware Company. The défendant hav- 
ing answered, setting up a demand in reconvention, the plaintifE re- 
moyed the cause to the circuit court of the United States, where a mo- 
tioû to remand was denied, and a trial resulted in a judgment for plain- 
trff. Défendant brings error. 

J. E. Boynton, for plaintiff in error. 

A. W. Cunningham, for défendant in error. 

Before PAEDEE, Circuit Judge, and BOAHMAN and PAULAJSTGE, 
^District Judges. 

BOAEMAN, District Judge. This suit was sought to be removed 
by the suitor who appeared as the plaintiff in the state district court 
of McLennan county, Northern district of Texas. The défendant there- 
in, now the plaintiff in error, unsuccessfuUy urged its motion to remand 
the cause. The trial of the suit in circuit court resulted in a judgment 
in favor of défendant in error for $925.20, Plaintiff in error is hère 
contending that the circuit court erred in not remanding the cause to 
the state court. It has presented several assignments of errors, but, as 
counsel on each side at this trial in argmnent agrée that the only mat- 
ter necessary for us to pass on is "as to whether the circuit conrt was 
right in taking jurisdiction of the case," we will pass only on that issue 
of law. 

Défendant in error contends that "the fliing of a counterclaim on 
matters independent of plaintiff's cause of action is the suit, which au- 
thorizes a removal." It will be seen that défendant in error says the 
Waco Hardware Company, défendant in the state court, flied therein 
a counterclaim on "matters independent of plaintiff's cause of action." 
Under the statutory practice (article 753, Rev. St. Tex. 1895), the right 
to ûle a counterclaim by défendant is limited to such a claim only as 
"arises ont of, or is incident to or connected with, plaintiff's cause of 
action." If the défendant in the state court set up a counterclaim on 
matters independent of plaintiff's cause of action, it is clear that the 
state court had no jurisdiction to allow such a claim to be filed by the 
défendant therein, and, on the theory of counsel for défendant in error, 
there was no suit in the state court to remove. 

The plaintiff in the state court iiled its suit to recover a sum less than 
91 F.— 19 
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|2,000. The défendant therein answered, by a demand in reconven- 
tion, for a sum larger than the jurisdietional amount. It may be that 
there is some conflict in the authorities as to whether the plaintifl, in 
seeking to remove its suit, should be allowed to show that the subject- 
matter of the suit sought to be removed is now in excess of the jurisdie- 
tional sum, by adding the sum it sued for in the state court to the 
amount claimed by the défendant therein in its plea in reconvention. 
Under the view we shall express on the removability of the suit under 
Act 1887-88, it is not necessary to pass upon such contentions. What- 
ever may hâve been the libéral tendency, ail along the Une, from the 
judiciary act of 1789, to and through the removal act of 1875, to Act 
1887-88, to vest suitors in state courts with the right to remove suits 
to the fédéral courts, it is clear, when we read Act 1887-88 in the light 
of numerous décisions of the United States courts on the several anté- 
cédent removal acts, that congress intended to place, and did place, 
limitations upon removals, such as hâve been characterized by the 
courts as "reactionary." Keeping in mind the manifest purpose of con- 
gress, the profession, as well as the courts, readily realized that Act 
1887-88, would and did materially abridge and restrict the fédéral 
jurisdiction, and eut off a large class of cases that would otherwise hâve 
been removable. "The statute," says Mr. Dillon (Dill. Rem. Causes 
[Black's Ed.] § 11), "moreover, is plainly designed to remodel the whole 
System of the jurisdiction of the circuit court, and theref ore repeals by 
implications, if not expressly, ail législation in any way inconsistent 
with it." 

Counsel for défendant in error, of course, admits the act limits the 
right of removal to "the défendant or défendants" ; yet he contends that 
by implication of the law, on the state of case in the state court made 
up after défendant filed his plea in reconvention, the relation of his 
client to the suit in the state court was changed, so that his client be- 
came f ully possessed of the right to remove its suit, just as if it had been 
originally brought in the state court against it as the défendant. It 
would f ollow, from this contention, that a suitor, after having brought 
his adversary into the state court to answer his demand, may hâve a 
right to remove his suit, not founded on the suitor's statement in the pé- 
tition of his cause of action in the state court, but depending entirely 
upon matters set up in an answer, or upon a défensive plea in reconven- 
tion, âled at the will of the défendant, whom he had brought into the 
state court. Notwithstanding Act 1887-88, in its terse language, clearly 
restricts the right to remove to "the défendant or défendants," the 
counsel for défendant in error, relying solely upon such implications of 
law as he reads, in a persuasive way, between the lines of the act, urges 
the court to read the words "the défendant or défendants" ont of the 
lines of the reactionary act, and extend to and give to his client, the 
plaintiff in the state court, a right which the law clearly intends to give 
only to "the défendant or défendants" therein. Such a view or con- 
tention of counsel is not supported, directly or by analogy, by the aa- 
thorities. 

Dill. Rem. Causes (Black's Ed.) § 65, says: 

"The act has almost wboUy restricted thls right to the défendant. There is 
one single case in wlilch a plaintiff may still exercise the right of removal, 
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viz. when the suit Is one 'between cltizens of the same state clalming lands 
under grants of différent States.' [But] in ail other cases tlie new act, by 
declaring tliat the removal may be made by the 'défendant or défendants' 
therein, has excluded the plaintiff from the exercise of this privilège. When 
he has chosen to begin his proceedings in a state court, he must abide by his 
élection, and cannot transfer the cause to another forum. Although an élé- 
ment of removability is présent in the cause, it cannot be transferred unless 
the défendant aslvs for it." 

Défendant in error's contention has been considered adversely in the 
case of West v. City of Aurora, 6 Wall. 141. There the court was en- 
gaged in considering the right of a plaintiff to remove under the 
judiciary act of 1789, which, like Act 1887-88, limits the right to the 
défendant. It appears in that case suit was brought by West & Tor- 
rance against the city of Aurora, and that the défendant, having set up 
some défenses in its answer, was aUowed, on its own apphcation, to file 
three paragraphs setting up défensive matter, in each of which défend- 
ant prayed for an injunction to restrain the plaintifEs from proceeding 
further in any suit on the coupons or bonds, or from transferring them 
to any third party, and for a decree that the bonds be delivered up to 
be canceled. Upon the filing of thèse additional paragraphs, the plain- 
tiffs entéred a discontinuance to their suit, and, assuming that, under 
the Code, the new paragraphs in the answer would remain in sub- 
stance a new suit against them, flled their pétition for the removal of 
the cause. The pétition for removal was allowed by the state court, 
and the new paragraphs, setting up the defendant's cause of action in 
the state court, were sent into the circuit court. The record shows that 
the plaintiffs in the state court had discontinued their suit against the 
défendant. The circuit court, on that state of case, though admitting, 
it seems, that under the state practice of Indiana the defendant's cause 
of action set out in the three additional paragraphs remained, notwith- 
standing the discontinuance on the part of plaintiff, a proceeding that 
may go on to trial and judgment, remanded the cause to the state court. 
The question then coming before the suprême court was whether or 
net the plaintiff originally in the state court could, on the state of case 
made therein by the reconventional plea set up by the défendant, re- 
move its cause to the fédéral court. The chief justice, delivering the 
opinion of the court, said: 

"We think that the circuit court was clearly right in its action. The filing 
of the additional paragraphs did not malîe a new suit, within the meaning of 
the judiciary act. They were in the nature of défensive pleas, coupled with a 
prayer for injunction and gênerai relief. This, if allowed by the Code of In- 
diana, might give them in some sensé the character of an original suit, but 
not such as could be removed from the jurisdlction of the state court The 
right of removal is given only to a défendant who has not submitted himself 
to that jurisdlction, not to an original plaintiff in a state court, who, by 
resorting to that jurisdiction, has become liable under the state laws to a cross 
action. And it is given only to a défendant ^ho promptly 'avails himself 
of the right at the time of appearance by decUnlng to plead and filing his pé- 
tition for removal.' In the case before us West & Torrance, cltizens of Ohio, 
voluntarily resorted as plaintiffs to the state court of Indiana. They were 
bound to know of what rights the défendant to their suit might avall Itself 
under the Code. Submltting themselves to the jurisdiction, they submitted 
themselves to it in its whole extent. The filing of the new paragraphs, there- 
fore, could not make them défendants of a suit removable on their application 
to the circuit court of the United States." 
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i lôP'thei'i'eaBons stated, thé judgment should be reversed, and cause 
Fëmàndèi^^ wi^h instruction^ to tlie circuit court to remand the suit to 
the state court; and it is so ordered. 



FT. WAYNB ELECTRIC CORP. v. FRANKLIN ELECTRIC LIGHT 00. et al. 

' (Circîiit Court, D. New Jersey. Jànuary 16, 1899.) 

,Ap?eabancb— Waiver of Phocbss— Kemoval dp Cause. 

A suit is only removable after it has been regularly commenced by 

' service of prctcess on the défendant; and, by appearing In the state court 

! and filing a pétition for removal, a défendant waives any objection to the 

' sufflciency o£ the service upon him, notwlthstanding tiie ■ fact that his 

^ppearance was stated to be spécial, for the purpose of the removal only. 

Heârd on Motion to Set Aside the Service of Process. 

'Chômas N. McCarter and S. H. Grey, for the motion. 
î), J. Pancoast, opposed. 

lîjœfePATBICK, District Judge. This suit was brought in the 
sui)renîe court bf the state of Ne:sv Jersey. The service of the original 
writ to bring défendant in court was admittedly insulHcient. Subse- 
quehtly a qualified appearance wag entered on behalf of the said défend- 
ant for the sole purpose of removing the cause to this court. The mo- 
tîoii now is to set aside the service of the original process because de- 
fectivé. The only question to be determined by the court is whether, 
% its qualifled appearance in the state court, and the removal of the 
caiise to this circuit court, the défendant has waived thè defective serv- 
ice. 
The 12th section of the judiciary act (1 Stat. 79) provides that: 
"If a suit be comrtieneed in any state court • • • and the défendant 
shall at the time of entering his appearance in such state court flle a pétition 
f Or the removal of the cause for trial Into the next circuit court • • * it 
shall be the duty of the state court * * * to proceed no further in the 
cause * * • and the cause shall then proceed in the same manuer as If 
It had been brought by original process." 

The object of the act was to confer a privilège upon défendants; to 
enable them to hâve suits against them prosecuted before a new tri- 
bunal,-— one of their own choosing,^ — ^apd to hâve the cause proceed 
therein as if it had been brought by original process. The purpose 
of the pétition was to put the case in the fédéral court for trial apd 
flOal disposition. Its filing was the voluntary act of the défendant, 
and à rjgjit whicH the statute accords to défendants in legally pending 
suits only. If no suit were pending, then there was not a suit prop- 
erly removable. In considering the character of suits which may be 
remoyed frora statè'to fédéral courts under the act of congress, the 
suprême court of the United States, in the case of West v. Aurora 
Gity, 6 Wall. 139, use this language: "A suit removable from a state 
Court must be a suit regularly commenced * * * by process served 
upon the défendant;" and the principle so laid down is quoted with ap- 
proval, in Bushnell v, Kennedy, 9 Wall. 387. In Schwab v. Mabley, 47 
Mich. 5i2, 11 N. W. 294, where the auestion arose incidentally, Judge 
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Cooley said tliat the granting of the prayer of the pétition for removal 
subjected the défendant to the jurisdiction of the fédéral court; and Mr. 
Justice Jackson, in Construction Co. v. Simon, 53 Féd. 1, held that "the 
right of removal involves the assumption that there is a valid and sub- 
sisting suit pending in the state court against the removing party.'* 
The effect of the defendant's pétition was to bring the cause into the 
fédéral court for trial, and "by briuging it hère he voluntarily treats it 
as properly commenced and actually pending in the state court, and 
he cannot, after it has been entered hère, treat it otherwise." Sayles 
V. Insurance Co., Fed. Cas. No. 12,421. "A défendant who removes a 
cause to the fédéral courts will not there be heard to say that he was 
not properly brought before the state court when such removal was 
effected." Construction Co. v. Simon, supra. The question presented 
to the court bere in this case was directly in issue in the case of Caskey 
V. Chenoweth, 23 U. S. App. 384, 10 C. C. A. 605, and 62 Fed. 712, and 
determined in the circuit court of appeals for the Fifth circuit. His 
honor, Judge Pardee, in delivering the unanimous opinion of the court, 
laid do wn the rule that "a défendant, by appearing in a state court and 
âling a pétition for the removal of the cause to a fédéral court, waives 
any objection to the sufficiency of the service upon him of the summons, 
notwithstanding the fact that the appearance is stated to be specially 
for the purpose of removal." It is true, as suggested by counsel, that 
the défendant also flled a plea or answer in the cause after removal; 
but that fact does not seem to hâve entered into the considération of 
the court in laying down with unqualifled approval the above-stated 
principle. My attention has not been directed to, nor do I find, any 
décision of any circuit court of appeals upon the question raised, other 
than those quoted above; and, while it has been said that a différent 
practice has heretofore prevailed in this circuit, I flnd by an examina- 
tion of the case referred to that no reasons were given by the court for 
the decree entered therein, and that it may well be that the mind of the 
court was influenced by other considérations than those now urged. 
The rule will be discharged, and an order may be entered requiring 
the défendant to plead within âve days after service on it of a copj of 
the order. 



BERGMAN v. INMAN, POULSEN & CO. 

(Circuit Court, D. Oregon. December 24, 1898.) 

No. 2,416. 

1. J0RISDTCTION OF FbDEBAI. COURTS— AMOUNT IH CoîîTKOVERSY— ASSIGNEE OF 

Claims. 

An assignée of choses in action aggregating over $2,000 may maintaln 
a suit tliereon if his assignées were citizens of différent States from the 
défendant, though they could not hâve maintained separate sults, because 
none of the claims singly was sufflcient in amount. 

2. SaMK — LlQUIDATED DAMAGES. 

Where a suit le upon a demand on whlch the law liquidâtes the dam- 
ages, the amount so liquldated, and not the amount claimed in the com- 
plaint, constitutes the matter in dispute; hence in a suit for conversion 
of property on which plalntifC claimed liens, where the several liens are 
specifically set out, and they aggregate less than $2,000, without Interest, 
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a fédéral court Is without jurlsdlction, although the amount claimed la 
the amount of a judgment recovered on such clalùis against the debtor, 
whieh Includes Interest and other expenses, and exceeds $2,000, but to 
whlch judgment the présent défendants were net parties. 

On Demurrer to Complaint. 
MUton W. Smith, for plaintifl. 
Cake & Cake, for défendante. 

BELUNGER, District Judge. The question for décision arises upon 
a demurrer to the complaint, on the ground that the action does not 
involve the requisite amount to give the court jurisdiction. The action 
is brought by the plaintiff in his own right, and as the assignée of 
varions daims held by citizens of the state of Washington, which claims 
were assigned to the plaintiff, and upon which he broughl a suit in the 
superior court for the state of Washington, to enforce a lien against a 
lot of saw logs which were subsequently taken by the défendants, and 
converted to their own use. The aggregate amount of the several 
claims is $1,962. The plaintiff, in his own right and as assignée, 
claimed a lien against the logs in question. The défendants were not 
parties in that suit. The logs were removed by the défendants in this 
action, to the state of Oregon, and eut and sawed into lumber, and dis- 
posed of, and this action is for damages for such conversion. The 
prayer of the complaint is for judgment against the défendants in the 
sum of 12,858.75, with interest, that being the amount of the decree 
rendered in favor of the plaintiff in the superior court of the state of 
Washington, in his suit to enforce the lien against the logs, which lien is 
the basis of the claim of damages made in this action. The défendants, 
InTiian, Poulsen & Co., were not parties in that Suit, and this court 
has heretofore held that the judgment in that suit could not be made the 
measure of the plaintiff's recovery in this action. 

Two questions are raised in support of the demurrer: First, that 
the amount in controversy necessary to give the court jurisdiction must 
be the amount claimed by the plaintiff himself, in his own right, and 
not including what is claimed in the right of his assignors; second, 
that admitting that the several assigned claims may be added together, 
and that their sum may constitute the amount in controversy, yet in 
this case, inasmuch as this amount aggregates only |1,962, the court 
is still without jurisdiction, notwithstanding the claim in the prayer 
for damages in the sum of |2,858. 

It is held that the assignée of choses in action aggregating over 
$2,000 may maintain a suit if his assignors were citizens of other states 
from the défendant, although they could not bave maintained separate 
suits, because none of their claims amount to the sum required to give 
jurisdiction. Black, Dill. Eem. Causes, § 71. 

As to the second point, the rule is well settled that, where the suit 
is upon a demand on which the law liquidâtes the damages, tiie amount 
so liquidated, and not the amount claimed in the plaintiff's complaint, 
constitutes the value of the màtter in dispute. It is only where the 
damages are not limited by law that the amount for which the plain- 
tiff demanda judgment is to be considered in determining whether the 
requisite amount to give the court jurisdiction is involved in the contro- 
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versy. In thîs case the plaintiff states with particularîty the several 
claiins or liens upon which must be based the amount of damages to 
which the plaintifif ig entitled, and thèse, as we hâve aiready seen, aggre- 
gâte less than |2,000. The amount claimed in the complaint is made 
up by adding to this sum interest and attorney's fées, adjudged in favor 
of the plaintiff in his suit in the Washington court; but since the parties 
hère are not precluded by that adjudication, and are responsible to the 
plaintiff only in the amount of the several claims upon which that 
adjudication was based, and as there can be no recovery against them 
on account of attorney's fées and costs in that suit, and the amount 
to be recovered hère, as appears from the complaint, is necessarily limit- 
ed to the amount of the original claims, exclusive of interest, the court 
is without jurisdiction. The demurrer is sustained. 



UNITED STATES v. McCRORY. 
(Circuit Ctourt of Appeals, Flfth Circuit. January S, 1899.) 

No. 701. 

1. Letteb Cahbtbrs— Suit against United States— Jurisdiction. 

Letter carriers in the postal service are offlcers of the United States, 
within the meaning of the amendment (30 Stat. 495) to section 2 of the 
judiciary act of 1887, talcing away from circuit and district courts juris- 
diction of sults against the United States by such offlcers to recover fées 
or compensation. 

3. Review on Error— Effect dp A.mendmbnt of Statutb — Abatbmknt dp 
Writ. 

An amendment of the statuts taklng away the Jurisdiction of the cir- 
cuit or district court over a case after judgment therein, and while a writ 
of error for its review is pending in the circuit court of appeals, deprlves 
the latter court of the means of maklng its judgment effective by means 
of a mandate to the court below, and the writ of error will be abated. 

In Error to the District Court of the United States for the Northern 
District of Alabama. 
With this case were argued 18 pther cases of same character. 

J. Ward Gurley, for the United States. 

J. L. Tanner and J. E. Zunts, for défendant in error. 

Before PABDEE, Circuit Judge, and SWAYNE and PAELANGE, 

DMrict Jndges. 

PARDEE, Circuit Judge. This is a suit brought in the district 
court for the Northern district of Alabama, by the défendant in error, 
James T. McCrory, to recover compensation from the United States for 
services rendered as a letter carrier for time actually employed over and 
above eight hours per day. On the trial there veas judgment against 
the United States for the sum of $253.21, the full amount claimed, and 
the United States sued ont this writ of error. Subséquent to the ren- 
dition of the judgment and to the suing out of the writ of error, the 
foUowing statute, restrictive of the jurisdiction of the circuit and dis- 
trict courts in suits against the United States, was passed: 

"Sec. 2. That section two of the act aforesaid, approved Mareh third, 
eighteen hundred and eighty-seven, be, and the same is hereby, amended 
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by adiJlng thereto at the end therçof ,the foUowlng: 'The Jurisalction Uereby 
CÔnferréd upon the said circuit and, àistrict courts shall not extend to cases 
Itrotght to recover fées, salary ot' Compensation for officiai services of offl- 
eers 'of the United States or broughtïor such purpose by pèrsbns elaiming 
as iSUch ofllcers or as assignées or' légal représentatives thereof .' " 30 Stat. 

Tiiis statute having been brought to our attention, two questions 
arpi pçesented: (1) Does the act quoted take away the jurisdiction of 
the circuit and district courts in a suit brought by a letter carrier 
against the United States to recover compensation for services ren- 
dered? (2) What is the effect qf the act in this court quoad the writ of 
error, in this case? 

It is argued that leker carriers are not offlcers of the United States, 
within the meaning of the statute in question, but are mère employés, 
not intended to be included in the statute. Letter carriers are ap- 
pointed by the postmaster gênerai under authority of the acts of con- 
gress, practically during good behavior. They are sworn and give 
bond for the faithful ipètformance of their duties. They are paid from 
moneys appropriated for the purpose by congresa, and their salaries 
are flxed by law. They hâve regularly prescribed services to perf orm, 
and their duties are continuing and permanent, not occasional or tempo- 
rary. In U. S. v. Hartwell, 6 Wdl. 385, 393, the suprême court de- 
clared thftt "an 'office' is a public station or employaient conferred by 
the appointment of government. The term embraces the ideas of ten- 
mê, duration, émolument, and duties." In U. S. v. Germaine, 99 U. S. 
508; Hall v. Wisconsin, 103 U. S. 5, 8; U. S., v. Perkins, 116 U. S. 
483, 6 Slip. Ot. 449; t. S. v. Mouat, 124 U. S. 303, 8 Sup. Ct. 505; 
■ U. S. T. Smith,' 124 U. S. 525, 8 Sup. Gt. 595; and in Âuffmordt v. 
Hedden, 137 U. S. 310, 11 Sup. Ct. 103,— U. S. v. Hartwell, supra, is 
cited Witli approval. An examination of thèse cases, ail bearing on 
the question in hand, will show that, in the opinion of the suprême 
court, where a person is appointed under authority of law by the head 
of a dëpârtment, and his duties are continuing and permanent, and his 
émolument flxed, such person is an offlcer of the United States; and 
that, within the constitutional meaning of the term. Letter carriers, 
therefore, are officers, within the meaning of the above-quoted statute, 
restricting the jurisdiction of the circuit and district courts in regard to 
suits broiight against the United States under the act of 1887. 

The jurisdiction of the district court to entertàin the présent suit 
having been taken away by the statute, what is the effect upon this 
court in respect to the présent writ of error? The statute does not 
in terms or directly take away the jurisdiction of this court to re- 
view, and affirm, modify, or reverse, the final décision of the district 
court; but indirectly the statute deprives us of the power to enforce 
any judgnient we may render. Whatever may be our décision, it 
can only be enforced by a mandate to the district court, which court 
will be wiijhput jurisdiction to enforce it. That court may well, under 
the decisipn of the suprême court in Re Hall, 167 U. S. 38, 17 Sup. Ct. 
723, refuse to enter the same, and in that case this court would be 
powerless to grant a remedy. The practice of the suprême icourt under 
similar circumstances has been to abate the writ of error, and make no 
entry in regard to the further disposition of the case. McNulty v. 
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Batty, 10 How. 72; Preston v. Bracken, Id. 81. See, aiso, Hunt t. Palao, 
4 How. 589. The practice of the suprême court is sufflcient warrant 
The writ of error herein is abated. No mandate will issue, but the 
elerk, at the request of either party, may certify the judgment of the 
court. 



FAIRCHILD T. UNITED STATES. 
(Circuit Court, D. New Jersey. January 18, 1809.) 

JORTSDICTION OF ClKCUIT AND DISTRICT COURTS — CLAIMS AGAINST UnITBD 

Btates— Epfkct of Amendmbnt of Statutb. 

Acts 1898, c. 503, amending isection 2, Act March 3, 188T (24 Stat. 505, 
c. 359), which conferred jurisdiction on the circuit and district courts 
over sults on clalms against tlie government, by excluding from such ju- 
risdiction suits by ofllcers of the United States or their assigna for the 
recovery of fées or compensation, having been passed without a saving 
clause, applies to such suits then pending, and deprives the courts of juris- 
diction to proceed further therein. 

This is a suit by Samuel Fairchild to recover fées as an offlcer of the 
United States. 
J. Kearny Rice, for the motion. 
Robert D. Benedict, opposed. 

KIRKPATRICK, District Judge. By the second section of an act 
entitled "An act to provide for the bringing of suits against the gov- 
ernment of the United States," approved March 3, 1887 (24 Stat. 505, 
c. 359; 1 Supp. Rev. St. [2d Ed.] p. 559), the circuit court of the United 
States was given concurrent jurisdiction with the court of claims to 
hear and détermine the following matters: "AU claims founded upon 
the constitution of the United States or any law of congress except 
pensions or upon any régulation of an executive department or upon any 
contract expressed or implied with the government of the United States 
or for damages liquidated or unliquidated in cases not sounding in 
tort in respect of which claims the party would be entitled to redress 
against the United States either in court of law or equity or admiralty 
were the United States suable,'' — provided the amount of the claim ex- 
ceeded $1,000. Under the authority so conferred, this suit was brought 
to recover fées said to be due the plaintiff as an offlcer of the United 
States. While the action was still pending and undetermined, by 
an act entitled "An act to amend sections 1 and 2 of the act of March 
3, 1887, c. 359" (Acts 1898, c. 503), it was enacted «that section 2 of the 
act af oresaid • • • be and the same is hereby amended by addlng 
thereto at the end thereof the following: 'The jurisdiction hereby 
conferred upon said circuit and district courts shall not extend to cases 
to recover fées, salary or compensatioi^ for oiHcial services of offlcers of 
the United States or brought for such purposes by persons claiming as 
such offlcers or as assignées or légal représentatives thereof.* " If we 
read together the original act and the amendment, it becomes clear 
that the intent of congress by the amendment of 1898 was to lirait 
the jurisdiction which it had conferred upon the district and circuit 
courts by the act of 1887. Instead of having, as theretofore, concur- 
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rent jurisdiction with the court of claims as to ail matters named in sec- 
tion 1 of the act of 1887, cases brought to recover fées, salaries, or 
compensation for officiai services of oiBcers of the United States were 
to be excepted. To them the jurisdiction should no longer extend. 
It is a withdrawal of authority for the courts to consider cases within 
the class to which it is provided the jurisdiction shall no longer ex- 
tend, and as to them is a repeal of the act by which the jurisdiction 
was originally conferred. Insurance Co. v. Eitchie, 5 Wall. 541; 
Assessor v. Osbornes, 9 Wall. 567. The law of 1898 contains no sav- 
ing clause, and its effect, therefore, is to devest the court of authority 
over pending cases. As was said by Mr. Justice Olifford, speaking in 
the suprême court in Assessor v. Osbornes, supra: "Jurisdiction in 
such cases was conferred by an act of congress, and when that act of 
congress was repealed the power to exercise such jurisdiction was with- 
drawn, and, inasmuch as the repealing act contained no saving clause, 
ail pending actions fell, as the jurisdiction depended entirely on the act 
of congress." This doctrine has recently been reafflrmed by the su- 
prême court in Ee Hall, 167 U. S. 38, 17 Sup. Ct. 723, where the court 
uses this language: "The effect of the passage of the repealing act was 
to take away the jurisdiction of the court of claims to proceed further 
in those cases which were founded upon the act thus repealed. This, 
congress had power to do." I am of the opinion that the jurisdiction 
of the circuit court over cases of the class which embraces the one at bar 
has been taken away by the act of 1898, above cited, and that the court 
cannot proceed further therein. The case must be dismissed, for want 
of jurisdiction. 



MILLER V. PENNSYL VANIA R. CO. 
(Circuit Court, D. New Jersey. January 11, 1899.) 
JnBisDiCTioN OF Pbdkral Ooubts — DisTBicT OF Plaintipf's Résidence— Suf- 

FICIBNCY OP AlI-KHATICK. 

Where the only ground of Jurisdiction of a fédéral court Is the diversity 
of citlzenship of the parties, and It is shown that the défendant is a citi- 
zen and résident of another state, under the Judiciary act of 1888 It must 
appear from the déclaration, net only tl}at the plaintifC is a citizen of the 
State, but that he is a résident of the distilct, In which the suit Is brought. 

On Demurrer to the Déclaration. 

Erwin E. Marshall, for plaintiff. 
Alan H. Strong, for défendant. 

KIEKPAlïîICK, District Judge. The court is asked to take juris- 
diction in this case solely upon the ground of the diverse citizenship of 
the parties. The défendant is a corporation organized under the laws 
of the state of Pennsylvania, and has its principal oiHce in that state. 
For the purposes of this suit, it may be regarded as a citizen and rési- 
dent of that state. The plaintiff is described in the déclaration merely 
as a citizen of the state of New Jersey. Act 1888, c. 866, provides: 
"Where jurisdiction is founded only on the fact that action is only 
between citizens of différent states, suit shall be brought only in 
the district of the résidence of either the plaintiff or défendant." 
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The suprême court, in Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 
held this statute to be a restriction on talcing away the privilège of 
bringing suit against défendant in any district where he might be 
found at the time of service of process, and substituting permission 
to bring suit in any district where either the plaintiff or défendant ré- 
sides. In Machine Co. v. Walthers, 134 U. S. 41, 43, 10 Sup. Ct. 487, 
the same court, in construing this portion of the statute, say: "But 
where jurisdiction is founded solely upon the fact that the parties are 
citizens of différent states, the suit may be brought in the district in 
which either the plaintiff or défendant résides." So, too, in Shaw 
V. Mining Co., 145 U. S. 444, 449, 12 Sup. Ct. 937, the court, in giving 
interprétation of the same clause of the statute, states its efïect to be 
a restriction on the "jurisdiction of the courts of the district in which 
one of the parties résides, within the state of which he is a citizen." 
It is apparent that one may be a résident of a state of which he is not 
a citizen, and in lilie manner he may be a citizen of a state of which 
he is not a résident. To give this court jurisdiction in this cause, it 
should appear that the plaintiff is not only a citizen of the state of 
New Jersey, but a résident of the district of New Jersey. The déclara- 
tion does not contain thèse necessary averments. Judgment will 
therefore be for the défendant on the demurrer. 



R06EES V. NASHVILLE, C. & ST. L. RY. CO. et al. 

(Circuit Court o( Appeals, Sixth Circuit November 9, 1898.) 

No. 550. 

Corporations— Sdit bt Stockholder— Foemal Eeqtjisiteb oî" But.. 

A bill by a minority stockholder of a rallroad corporation against the 
corporation and tlie majority stockholders, which seeks to set aside as 
detrimental to the Interests of the corporation a contract by which It 
leased certain Unes of road from another company, and which in ail other 
respects conforma to the requlrements of equity mie 94, need not allège 
a demand upon the directors to bring the suit, and a refusai, where it 
shows that the lessor in the lease sought to be canceled holds a majority 
of the stock of the lessee corporation, and elected in its own interest a 
majority of the directors of sueh corporation, by whose action the lease 
■was fraudulently made in the interests of the lessor. 

Same — Railkoads — Riohts dp Another Corporation as Stockholder. 
XJnder the spécial charter granted by the législature of Tennessee to the 
Nashville, Chattanooga & St. Louis Bailway Company, which provides 
that "any state or any citizen, corporation or company of this or any other 
state or country may subscribe for and hold stock in said company with 
ail the rights and subject to ail the liabilities of any other stockholder." 
a railroad company of another state, authorized thereto by its own char- 
ter, may become a holder of stock in such Tennessee company, with the 
right to vote the same for directors and upon ail other questions. 

Same — Ambndmbnt of Charter — Votins Power of Stock. 

Where the spécial charter of a railroad company reserved to the légis- 
lature the right of amendment on the unanimous pétition of the président 
and directors of the company, and the législature afterwards, by gênerai 
law amended ail such charters by making a uniform rule as to the voting 
Power of stoclî, difCering from that fixed in the charter, an aeceptance 
of such amendment by the unanimous vote of the président and directors 
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of the rallroad company was the équivalent of the requîred pétition, an? 
rendered the amendment In full force as tp the company, 

4 Bamb— DiRKCTORS— Prbscmption of Good Faith. 

That directors of a corporation were elected by a single stockholder, 
owning a majority of the stock, does not make them agents of such stock- 
holder, nor raise any presumption that thelr action is otherwise than in 
the Interest of the corporation. 

5. SamE— CONTRACT BETWEEN STOCKHOIiDER AND CORPORATION. 

A Stockholder is not a trustée, and there la no rule which prevents him 
from contracting with the corporation, but majority stockholders will not 
bé përmitt€d to make such contracta in their own interest which are un- 
f air and oppressive to the minority. 

8. Raii.h6ad8— Lease dp Othbr Lines— Statutb of Tennessee. 

Under the statute of Tennessee in force in 1895, governing the leasing 
of rallroads, which was embodied in Laws 1881, c. 9, as amended by Laws 
1891,0. 61, the directors of a railroad corporation existing under the laws 
of that State had no ppwer to conclude a lease of another Une of road until 
It had been approved by the vote of three-fourths in amount of the capital 
stock of their company represented and votmg at a regùlar or called meet- 
ing of stockholders. 

T. Corporations— AcTs UwRA Vires— CoUiATERAL Attack. 

, In; a suit by a stockholder of a corporation to set aside a contract by 
Whl<;li the corporation leased a railroad Une from another corporation, the 
plalntlff cannot question the poWer of tbe lessor corporation to acquire 
the ownership of the leased Une by purchase, where the purchase bas been 
executed, and the title vested, aftor which the question of ultra vires can 
only be raised by the state in direct proceedings for the purpose. 

B. Bailroad— Power op Leased Road— Statutes of Tennessee. 

The statutes of Tennessee (Laws 1881, c. 9, as amended by Laws 1887, 
C, 198, anîd Laws 1891, c, 61) authorizè ail railroad corporations of the state 
to lease thelr property. Laws 1877, c. 12, § 2, provides that on the sale 
of the'pïwperty of any railroad company situated in the state under fore- 
Closure proceedings the purchaser shall be invested with ail the franchises 
and property, with ail the privilèges aid Immunitles appertaining thereto 
by the laws of the state. Laws 1877, c. 20, enacted on the same day, au- 
thorïzés atly railroad corporation Whose corporatë existence bas been 
recognized '^y any act bf the législature of the state to become the pur- 
chàser' 6f àny railroad sold under judiclal proceedings, or sold by any 
t)ér^0n, natural or Corporate, who niay hâve derivéd tltle through such 
judiclal sale. Hdd, ih&t a railroad corporation of âiiother state, which 
had bèen recognized by an act of the Tennessee législature, and which 
had becomé tlie purchaser of Unes of railroad in the staté iormerly owned 
by TennéisSee corporations, from one who aequired tltle 'thereto through 
forëClosute sales, becanie vested by virtue of such statutes with ail the 
powiérs with référence thereto possessed by the niortgagor companies, in- 
cluding the power tO leàse such Unes to any corporation compétent under 
the law* of the state to become the lessee thereof. 

On Pétition for Rehearlng. 

0. STATDTÏÎS^BÈipEAL BY ImPIiICATION. , 

\VheOB a, later statute covers the whole subject embïaced In a former act, 
and contalhfi new provisions plàinly showing that It was Intended as a 
substltûfe fOT the first act, it will opéra te as a repeal of that act. 

10. Same^Tennesseb Statutes Confbrrino Power to LeAbe Railboads. 

Mill. & V. Code T>nn. § 1273, pçovided that "any railroad company 
ownifg ^ny main line niay contract witlj any company owning a raUroad 
conneçtliig with such main line for the lease thereof," but made no pro- 
vision a,s to , the mode ofexercising the power eonferred. By Laws 1881, 
e. 9, fi,; as amended by Laws 1891, c. 61, power was given to ail railroad 
companies then or thereafter existing under tlie laws of the state, or under 
the laws pf that and any other state or states, to lease or let, or to acquire 
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by purchase, lease, or otherwise, any railroad or railroacls In any state 
or States, "provided that the same be approved by the vote of three-fourths 
in amount of the capital stoclî of said eompany présent and voting eitlier 
in person or by written proxy at a regular or called meeting of tbe stoclt- 
holders of said eompany." Held, that Code, § 1273, could not be consid- 
ered a spécial or partlcular act not afCected by the later gênerai enact- 
ments, but that, as the later act covered the whole subject, it superseded 
and repealed said section, and the provision requiring the approval of the 
stockholders applied to a lease of Connecting Unes. 

11. Same. 

Laws Tenn. 1891, c. 125, which merely enlarges the powers of railroad 
companies acquiring lines which connect with and form branches or ex- 
tensions of thelr roads, by either purchase or lease, as to the mode of pay- 
ment therefor, is not inconsistent with, and does.not supersede or repeal, 
the provisions of existing gênerai laws requiring the consent of stoclihold- 
ers to such purchase or lease. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

Thls is a bill filed by a stockholder of the Nashville, Ohattanooga & St. 
Louis Eailway Company, In behalf of himself and ail other stockholders In 
said railway eompany who may désire to become parties complalnant there- 
to, against the Nashville, Ohattanooga & St. Louis Eailway Company and 
the LouisvlUe & Nashville Eailroad Company. The object of the bill is to 
obtain the cancellation of a lease entered into between the two corporations, 
whereby the Loulsville & Nashville Eailroad Company leased to the Nashville, 
Ohattanooga & St. Louis Eailway Company, for a term of 99 years, two lines 
of railroad connected and eonstltuting a Une of railway from Paducah, in 
the state of Kentucky, to Memphls, in the state of Tennessee. Separate de- 
murrers were filed by each of the défendant companies, which were sùstained 
by the circuit court, and the blU dismissed. The averments of the bill are sub- 
stantially thèse: 

(1) The complainant Is a citizen of the state of New York, and Is now, and 
has been for several years, an owner of shares in the capital stock of the 
Nashville, Ohattanooga & St. Louis Eailway Company, of the par value of 
$1,000,000. 

(2) The Nashville, Ohattanooga & St Louis Eailway Company Is a corpora- 
tion of the state of Tennessee, organized under a spécial législative charter 
granted December 11, 1845, and owns and opérâtes an original Une of rail- 
way extending from Nashville to Ohattanooga. Slnce the construction of Its 
original Une, said corporation has constructed, purchased, or leased several 
other Unes of railroad now operated as one syAem in connection with its said 
main or original Une. Among such acquired Unes Is one known as its St. 
Louis Division, extending from Nashville, via HoUow Eock and McKenzie, 
to Hlckman, Ky. The capital stock of said eompany now eonsists of $10,- 
000,000, divlded into shares of $100 each. 

(3) The LouisvlUe & Nashville Eailroad Company is a corporation of the 
state of Kentucky, chartered by a spécial act of the gênerai assembly of 
that state, approved March 5, 1850; and its main and original Une extends 
from LouisvlUe, in Kentucky, via Bowling Green, to NashvlUe, in Tennessee, 
a distance of 185 miles. Since the construction of said original Une it has 
purchased, constructed, leased, or otherwise extended its said Une, until it 
now opérâtes as one System some 3,000 miles of railroad. Among the addi- 
tional lines thus acquired, is a railroad extending from its said main Une at 
Bowling Green, in Kentucky, to Memphis, in Tennessee, via Paris and McKen- 
zie, and known as the Memphis Division. It also acquired, and is now operat- 
ing, a Une from Nashville, in Tennessee, to St. Louis, in Missouri, via Evansville, 
Ind., and a Une from Nashville to Decatur, Ala.; thence to Montgomery and 
Mobile, and thence to New Orléans. Besides thèse lines, it acquired a Une 
from Ijouisville to Cincinnati, and numerous branch lines, both in Kentucky 
and Tennessee. Two other roads were subsequently acquired by said Louls- 
viUe & Nashville Eailroad Company, which form a continuons Une from Pa- 



302 91 FEDERAL REPORTER. 

ducah, In Kentucky, via Faris, HoUow Eock, Lexîngton, and Jackson, to 
MeiQpWs, Tenn. This line of railway is the subject of the contract of lease 
between the two défendant corporations, which It is the object of the bill 
to set aside. Xhis line so leased Includes two originally separate railroads, 
originally const^ucted and operated by two distinct corporations. The title 
of the Loulsville & Nashville Eailroad Company to thèse two roads is thus 
stated by the bill: That part of the Une extending from Paducah, in Ken- 
tucky, to Lexîngton, Tenn., was constructed and owned by the Paducah, 
Tennessee & Aïabama Railway Company, a corporation organized under the 
laws of both Kentucky and Tennessee. The remainder of the line was con- 
structed and owned by the Tennessee Midland Eailroad Company, a corpora- 
tion of the State of Tennessee. Both companies became insolvent, and de- 
faulted in Interest payments upon mortgage bonds. Under distinct fore- 
closure proceedings in the circuit court of the United States for the districts 
of Kentucky and West Tennessee, those roads were sold, and bought by one 
J. W. Phillips, whose bid upon each was $1,000,000, chiefly payable in the 
mortgage bonds of the respective companies. Phillips' bid was much less 
than the mortgage debt of either road. The conveyance to Phillips of the 
properties so sold is dated Becember 13, 1895. Subsequently, Phillips con- 
veyed the same properties to the LouisvlUe & Nashville Eailroad Company 
for a recited aggregate considération of $3,093,000. Thls deed bears date as 
of December 14, 1895. 

(4) The bill further charges that in 1879 or 1880 the LouisvlUe & Nashville 
Eailroad Company purchased $5,500,000 of the $10,000,000 capital stock of 
the Nashville, Chattanooga & St. Louis Eailway Company, and has ever slnce 
owned and controlled same. This stock, constituting a majority of the shares 
of the said Nashville, Chattanooga & St. Louis Eailway Company, was con- 
veyed in trust tb the Central Trust Company of New York, to secure an issue 
of bonds, wlth the proviso that the voting power belonging to said shares 
of stock should be exercised by the said Loulsville & Nashville Eailroad Com- 
pany, by means of proxies to be given to It, or Its appointées, by the said 
trust Company, from time to time. The bill specifieaUy avers that "this 
purehase of stock was made for the direct purpose of overcomlng a mis- 
chievous rival, and of Increasing the revenue of the LouisvlUe & Nashville 
Rallroad Company, to the loss of the Nashville, Chattanooga & St. Louis 
RaUway Company." It is further eharged that "the LouisvlUe & Nashville 
Eailroad Company, by virtue of thls ownership of the majority of stock in 
the Nashville, Chattanooga & St. Louis Eailway Company, has for years 
dominated and controlled the pollcy and business of the latter road, and 
still dominâtes and controls it, though the Nashville, Chattanooga & St. Louis 
Eailway Company Is operated In Its own name." It is eharged that through 
the voting power of this stock "It has from year to year elected a board of 
directors subservient to its owij purposes," and that the présent board of di- 
rectors, whlch inéludes as a member Mr. M. H. Smith, the président of the 
Loulsville & Nashville Eailroad Company, was elected by the vote of its 
shares; and that this board, as well as its predecessors in ofBce at the time 
of the transaction complained of, are entirely subservient to the will, wlshes, 
and interests of the said Loulsville & Nashville Eailroad Company. 

(5) The history of the contract under whlch the two roads were leased to 
the Nashville, Chattanooga & St. Louis Eailway Company, as stated In the 
bill, is this: The board of directors of the NashvUle, Chattanooga & St. Louis 
Railway Company, durlng the entire time covered by the transactions com- 
plained of, was composed of 15 members. On the 13th of December, 1895, 
a called meeting of the board was held at Nashville, at whlch were présent 
only eight members, td wit, J. W. Thomas, G. M. Fogg, A. H. Robinson, M. 
Burns, J. H. Eakin, E. L. Jordan, N. C. Collier, and J. G. Aydelotte. At that 
meeting a resolution was adopted in thèse words: "Eesolved, by the board 
of directors of the Nashville, Chattanooga & St. Louis Eailway Company, that 
the lease by the Loulsville & Nashville Eailroad Company to this company 
of the railroads and properties of the Tennessee Midland Eailway and the 
Paducah, Tennessee & Alabama' Rallroad for a period not exceeding six 
months, upon sueh terms and Conditions as may be approved by the prési- 
dent of thls board, be, and is hereby, ratifled and approved, and the président 
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and secretary are hereby authorized, empowered, and directed to exécute sucb 
contracts as may be necessary to put same into effect." December 17, 1895, 
another called meeting of the board was held, there being only eigbt members 
présent, when an agreement for a 99-year lease was laid before the board, 
and ratifled by a resolution In thèse words: "Resolved, by the board of dl- 
rectors of the Nashville, Chattanooga & St. Louis Railway CJompany, that the 
lease by the Louis ville & Nashville Eailroad Company to this Company of 
the railroads and properties of the Paducah, Tennessee & Alabama Eailroad 
and the Tennessee Midland Railway, as this day read, be, and the same is 
hereby, approved, subject to ratification by the stockholders; and the prési- 
dent and secretary are hereby authorized, empowered, and directed to exécute 
sald lease." Another called meeting of the board was held on September 9, 
1896, at which was présent complainant, Eogers, then, but not now, a director, 
and eight others. At said meeting the final lease was adopted by the vote 
of ail save complainant, who protested and voted against its adoption. This 
adoption was not subject to ratification of the shareholders, as was the case 
with the action taken at the preceding meeting. On the same day, and im- 
mediately after this action, the annual meeting of the stockholders was held 
for the purpose of considering this lease and selecting a board of directors. 
Without doing elther, this meeting was adjourned until December 8, 1896, 
by the vote of the shares held by the Louisville & Nashville Railroad Company. 
Complainant attended the said stockholders' meeting for the express purpose 
of opposing and defeating said lease, and had been given proxles by other 
minorlty stockholders to be voted in the same way, and represented and held 
proxies for more than 25,000 shares, a sufflclent number to hâve defeated 
the lease under the law as complainant insists the law to be. To the ad- 
journment he objected and protested, having, as he stated, traveled a thou- 
sand miles to defeat the lease. Complainant was unable to personally at- 
tend at the stockholders' meeting of December 8, 1896, but was represented 
at the meeting by others holding his proxy. Of 100,000 shares In ail, 97,033 
were présent or represented, Of thèse, J. W. Thomas, président of the Nash- 
ville, Chattanooga & St. Louis Railway Company, held or represented 71,033 
shares, Including the 55,000 shares owned by the Louisville & Nashville Rail- 
road Company. The minority opposing said lease held or represented 26,545 
shares, a number sufHcient to defeat its ratification if submitted. This mi- 
nority demanded that ail votes should be taken according to the scale of 
votes prescribed by section 20 of the charter, whereby no one stockholder was 
authorized to cast more than 500 votes. The chairman ruled that the charter 
had been legally amended so that each share should cast one vote, and this 
ruling was sustalned by a share vote. To this the minority protested. An 
effort to elect a directory opposed to this lease was thus defeated, the con- 
troUing shares held by the Louisville & Nashville Railroad Company being 
cast in favor of a ticket which Included Its président, Milton H. Smith, and 
seven of-the old directors, who had supported the adoption of the lease with- 
out ratification by the shareholders, thus securing a majority in the interest 
of the lease. After the transaction of some other business, not material hère, 
the meeting was adjourned, over the protest of the minorlty, who endeavored 
to prevent such adjournment, and to hâve action taken in référence to said 
lease. 

(6) The lease thus procured provides: First. That It Is to be subject to a 
mortgage made by the lessor company to secure an issue of Its 4 per cent, 
bonds aggregating $5,000,000, the lien whereof is to be prior in right to the 
interest acqulred by the lessee. Second. That the lessee should pay annually 
during the said term $154,650, "being at the rate of 5 per cent, per annum 
on $3,093,000, the purchase priée paid for the said properties." Third. An 
additional rental is to be pald of 5 per cent, upon any sums expended by the 
lessor during the term, not exceedlng in ail $1,200,000, In improving the leased 
property or supplying additional equipment. AU such expenditures to be 
the subject of agreement between the parties, or in default of an agreement, 
referred to arbitration. Fourth. The lessee to pay ail taxes and assessments 
against the property, and to keep, malntaln, and préserve the property and 
equipment as well as ail betterments or additions, "in as good repair as they 
now are, or as the same may be when they corne Into existence," and to 
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operatethe saM roads In such manner as to discharge ail the lessor's public 
dutiès, ând keep the same free f rom ail liens of judgments, taxes, or charges 
of any tci|id, antf to IndemnKy the léssor against ail liàblllty for loss or dam- 
age arlsiag out of the opération of the said roads. Complainant charges that 
this lease thus Ittiptised upon the NaShvlUe, Chattanooga & St. Louis Ballway 
Company, through' the controlUng Influences of the lessor company, is most 
unfalr and unjusfrîn Its terms, and will destroy the capacity of the lessee 
Company to pay dlvldends, and thereby greatly impair the value of its stocli. 
In support of this conclusion, complainant charges that the Unes so leased 
had, bef ore their acquisition, been operated as one Une under agreement of the 
companies ownîng them, and constituted a competlng and parallel Une with 
the Memphls Division of the LouisvlUe & Nashville Eailroad Company; that 
this compétition was between Paris aad Memphls, and that travel and îreight 
were dlverted both at Paris and HoUow Rock from said Memphis Division; 
that the purBiose In buying same was to stifle this compétition; that neither 
road had ever been profitable property, and had not been able to make 
"operatlng èxpenees and flxed charges." The rental reserved is chargea to 
be burdensoihèi and that the mère profit between the Interest paid by the 
lessor upon the bonds Issued to purehase same and the annual rentals re- 
ceived is more than $30,000 per yéar, and that this profit wlU be Increased 
through fiirther Increase of rentals as Improvements are made upon the leased 
road. It is also pointed out that, though the lease is subject to the lessor's 
mortgage, It containg no covenant bf quiet enjoyment, or termlnation in case 
of foreclosure by raortgagee. The tltle of the LoulsviUe & Nashville Rail- 
road Company to the property so leased Is challenged upon the ground that 
it has no i)bwer to buy Baid rallroads. The povs^er of elther company to enter 
into a contract for the leasing of said railroads is also denied, and the validity 
of the lease brought into questloUk The power of the LoulsviUe & NashvUle 
Eailroad Company to own or vote upon the shares it clalms of the capital 
stock of the Nashville, Chattanooga & St. Louis Kallway Company, and the 
legallty of the eilsting dlreotory elected by the vote of said shares, is also de- 
nied. -:■'"■ ■:■'"■ 

Complainant says that, though hé was a member of the board of directors 
whlch entered into this lease, yet he had no notice of either the first or sec- 
ond directors? meeting, notice of the- flrst being malled too late to reach him 
at his résidence, in New York; thât he vftLS présent at the meeting on Sep- 
tember 9, 1896, and protested and toted against same; that he then owned 
and held p«>xlC8 for more than 28,000 shares, and attended the meeting of 
shareholders called for September9, 1896, with the avowed object of opposing 
and defeatingi thè ratification of teald lease, holding and representing the 
requisite numb'er of shares to defea^É Its adoption, inasmnch as the authority 
to lease sald roàddepended upon the tatîflCatlon of the lease by three-fourths 
of the shares toting. Although the èfllcial notice of said meeting stated that 
the ratiflcatloii bf this lease was to be submitted to-the stockholderS at sald 
meeting, yet œmplalnant charges -that this was not done, but that the meet- 
ing was adjoumed over his protest wlthout allowing aay action to be taken 
until December a,i 1896. Complainant charges that both before and after 
said SeptemberS, 1896, he objected and protested against said lease by letters 
and by conversations with J. W. Thomas, the président of the said Nashville, 
Chattanooga &^Sti Louis Rallway Company; that at the December meeting 
of the stockhblders he was not suffered to brlng the matter tô a vote, the 
meeting being agailn adjourned by the controlUng vote of the' lessor company. 
He dénies that Ithe? suit is a coUusive one, or bfought by him for the purpose 
of giving to &i fédéral court a jurisdifctlon whlch It would not hâve if the suit 
had been brôughtby the Nashville, Chattanooga & St. Louis Railway Com-- 
pany. He coacludes by saying that "he has exhausted àll the means withih 
his reach to obtaln redress of the grievances within the corporation itself; 
that a demamd on the dlrectors to brlng the présent suit would be futile and 
useless for the iManyireasons herein set forth." The prayer of the TdIU Is that 
the sald prop'osed lease "be declared ultra vires, invalid, aiid not binding upon 
the sald iNashville, Chattanooga & St Louis Railway Cdmpany, and order 
the; same surrendered and eancteled,"'; There Is also a prayer for other and 
gênerai Ifellef, etc. ■ ■,•;,■ ; • 
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. James Trimble and A. L. Demoss, for appellant, Rogers. 

Edward H. East and J. D. B. Debow, for appellee Nash ville, 0. & 
St L. Ry. Co. 

J. M. DicMnson, for appellee Louisville & N. R. Co. 

Before TAFT and LURTON, Circuit Judges, and SEVERE:i;TS, Dis- 
trict Judge. 

LURTON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

The relief sought is the cancellation of the lease entered into between 
the Nashville, Chattanooga & St. Louis Railway Company and the Louis- 
ville & Nashville Railroad Company. This relief is asked upon several 
grounds: First, because the contract was fraudulently imposed upon 
the NashvUle, Chattanooga & St. Louis Railway Company by the Louis- 
ville & Nashville Railroad Company through its controlling influence as 
a majority shareholder ; second, because the contract is ultra vires, one 
or both companies; and, third, because, if neither void as ultra vires, 
nor voidable for fraud, it is such a contract as cannot be legally consum- 
mated without ratification by a three-fourths vote of the shareholders. 
Ratification by a three-fourths vote has never been had, and it is charged 
that more than one-fourth of the shares are opposed to the lease, and 
that, though two shareholders' meetings hâve been held since the mak- 
ing of the lease, action in regard thereto was prevented through adjourn- 
ments carried by the voting power of the shares held by the lessor Com- 
pany. To this bill the défendants severally demurred. Thèse demur- 
rers go both to the form of the bUl and to the merits. The decree be- 
low sustained each separate ground of demurrer, though the opinion of 
the district judge who heard the case is devoted chiefly to the demurrer 
going to the form of the bill for supposed want of conformity to equity 
rule No. 94. The remaining grounds of demurrer appear to hâve been 
sustained pro forma as a means of eliciting the opinion of this court upon 
the merits in the event the form of the bill should be regarded as suffi- 
cient. 

First, as to the form of the bill. The contract of which complaint is 
made is an injury to ail the members of that corporation, and not one to 
complainant exclusively. The complaint is, that a majority of the di- 
rectors, to whom is intrusted the exercise of corporate powers for the 
corporate good exclusively, hâve betrayed this trust by exceeding the 
corporate powers, and by entering into .an agreement with a majority 
shareholder very detrimental to the true and exclusive interests of the 
corporation they represent. The suit, is, therefore, one founded upon 
alleged wrongs which the corporation itselî should properly represent. 
The gênerai rule is that a corporation shall sue in its corporate character 
and name. To justify a departure from this rule by entertaining a 
suit by an individual member for an injury founded upon a corporate 
wrong, reasons of a most urgent character must be shown. The essen- 
tial averments of such a bill by a stockholder were elaborately consid- 
ered in Hawes v. Oakland, 104 U. S. 450, and the practice there declared 
was subsequently formulated into a rule, and promulgated as equity rule 
No. 94. The principal matter considered in Hawes v. Oakland was 

■ 91 F.— 20 
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that of coUusive suits, wherein, through a simulated unwillingness of 
the corporation to bring the suit in its own name and character, juris- 
diction was given to a fédéral court through a suit by a shareliolder 
whose citizenship was such as to give jurisdiction. So far as rule No. 
94 deals with the subject of collùsive jurisdiction, its requirements are 
new, and should be closely observed. So far as it deals with. the gênerai 
form of such bills, it prescribes no other or différent practice than that 
commonly imposed by courts of equity. This is évident from the reason- 
ing and conclusions in Hawes t. Oakland. This bill is unobjection- 
able in form, so far as the rule relates to the matter of coUusive jurisdic; 
tion. It is stated that the complainant was a shareholder at the time 
of the transaction complained of, and is a shareholder now, and that the 
suit is not a collùsive one to confer jurisdiction on a court of the United 
States in respect to a matter of which it would not otherwise hâve cog- 
nizance, and is properly verifled by the oath of the complainant. The 
objection urged is in respect to the other requirement of the rule that 
such a bill "shall set forth with particularity the efforts of the plaintiff 
to secure such action as he desires on the part of the managing directors 
or trustées, and, if necessary, of the shareholders, and the causes of his 
failure to obtain such action." The averments oiÉ the bill touching the 
attitude of this complainant towards this lease leave no room to doubt 
his constant, consistent, and well-understood opposition. What he did 
to prevent its consummation has been suflQcientiy stated in stating the 
case, and need not be repeated. It is not averred that before doing so 
he requested the directors to bring and conduct this suit. Upon the 
contrary, it is stated that, having exhausted ail known means of defeat- 
ing the lease within the corporation, he brought this suit, without de- 
manding that the directors should themselves direct and conduct it, 
upon the ground that such a demand under the facts and circumstances 
stated in the bill would be idie and nugatory. Undoubtedly, the gên- 
erai rnle is that such a bill should contain an averment that a demand 
was made upon the corporate agents to bring the suit, and that it had 
been ref used or neglected. Memphis City v. Dean, 8 Wall, 73 ; Gook, 
Stock, Stockh. & Corp. Law, § 240. But there are well-settled excep- 
tions to this gênerai rule. The circumstances may be such that the de- 
mand would be an idle form, or the suit of such character that it could 
not be decently brought or managed by those controîling the corpora- 
tion. A demand and refusai furnish the best évidence that the corpora- 
tion is unable to protect the rights of its members; but, if the facts are 
such as to show that such a demand would be an idle ceremony, or the 
action required be such as that thé guilty agents of the corporation 
ought not to be intrusted with the conduct of the necessary suit, none 
need be made. Mor. Priv. Corp. §§ 241, 242; Cook, Stock, Stockh. & 
Corp. Law, § 741; Atwool v. Merryweatlier, L. E. 5 Eq. 464', note; 2 
Pom. Eq. Jur. § 1095. The limitation upon the gênerai rule is thus 
stated at section 1095, 2 Pom. Eq. Jur.: 

"This condition of fact, however, Is not indispensable. The action may be 
indispensable. The action may be maintalnable without showing any no- 
tice, request, or demand to the managing body, or any actual refusai by them 
to prosecute; in other words, the refusai may be virtual. If the facts alleged 
show that the défendants charged with the wrongdolng, or some of them, 
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constitute a majorlty of the directors or managing body at the tinie of com- 
mencing the suit, or that the directors, or a majority of them, are still under 
the eontrol of the wrongdoing défendants, so that a refusai of the managing 
body, if requested to bring the suit in the name of the corporation, may be 
Inferred wlth reasonable certainty, then an action by a stockholder may be 
maintained without alleging or proving any notice, request, demand, or ex- 
press refusai. In hke manner, if the plaintifC's pleadings disclose any other 
condition of faet which renders It reasonably certain that a suit by the 
corporation would be impossible, and that a demand therefpr would be nuga- 
tory, the action may be maintained without averring a demand or any other 
similar proceeding on the part of the stocliholder plaintiff." 

Aside from ail questions of ultra vires, one ground for relief stated 
in the bill is that the lessor company, through the voting power of the 
majority of shares owned by it, has elected a majority of the directors 
of the lessee company, and, through its influence with that majority, has 
imposed upon the lessee company a contract with itself , which is oppres- 
sive and prejudicial to the gênerai interests of the members of the 
dominated corporation, and bénéficiai only to the controlling lessor com- 
pany. That a majority of the managing officers of the Nashville, Chat- 
tanooga & St. Louis Eailway Company may hâve made a bad bargain 
through misjudgment as to the value of such a lease would be wholly 
insuflficient of itself to justify a court of equity in setting the contract 
aside at the instance of a dissenting minority. The wisdom or foolish- 
ness of such a contract is wholly a question of internai management, to 
be corrected within the corporation. But this bill charges that this op- 
pressive and prejudicial contract has resulted from the nonexercise of 
honest judgment by those intrusted with corporate management, and 
that it has been brought about through the improper and illégal influence 
of the lessor as dominating stockholder. Thus the gravamen of this 
ground for relief is fraud, simple fraud. Now, if such a fraud be suffi- 
ciently charged, it must be clear that any request to the directors guilty 
of such an abuse of corporate trust, or interested in supporting the 
lease so made through interest in the lessor company, would be an idle 
ceremony. More than that. Such a suit could not be decently man- 
aged and controlled by those whose conduet and motives would be nec- 
essarily brought in question. Under such circumstances the act is 
incapable of confirmation by a majority, and a suit will be entertained 
by minority shareholders in behalf of themselves and aU other sharehold- 
ers, the corporation and offending shareholders being défendants, to set 
aside such contract, and restore the status quo. When the bill shows 
that such a fraud has been committed by one who commands a majority 
of votes in the managing board and in a stockholders' meeting, a mem- 
ber may sue without making a demand upon the managing directors to 
institute proceedings to undo that which they themselves hâve doue or 
approved. The reason is plain. If a minority shareholder might not 
hâve a remedy under such circumstances, the majority could defraud 
the corporation, and ruin the minority, with absolute impunity. This 
question came before the United States court of appeals for the Second 
circuit in De Neufville v. Eailroad Co., 51 U. S. App. 374, 26 0. C. A. 
306, 81 Fed. 10, where a bill was flled by a stockholder, as in this case, 
and for the purpose of asserting the rights of the corporation against 
the title of a dominating stockholder who had acquired the controlled 
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raîlro'ad' unâer a foreclosure sale. The bill was demurred to for non- 
compliànçe witîi rule No. 94. TMs ground of demurrer was overruled, 
the court sayiag: 

"There te no force to the suggestion that the blU is defective in faillng to 
'set forth wlth partlcularity the efforts of the plalntiff to secure such action 
as he désires on the part of thè managing directors or trustées, and, if 
necessaryi of the shareholders, and the causes of his f allure to obtaln such 
action.' In View of the averments that défendants obtained control of a ma- 
jority of the stock and bonds on purpoee to wreck the New York & Northern; 
procured, by résignation and élection, a board of directors in harmony wlth 
that purpose, and whlch board did In fact, by refuslng profitable business 
and dlverting trafflc, aecomplish such' purpose,— it would be an Idle waste of 
time to urge the board of directors, or the majority stockholders who 
Inltlatèd and consummated the fraud, to brlng suit in order to secure judlclal 
condemnatlon of their own actions." 

To the same effect are: Godk, Stock, Stockh. & Corp. Law, § 662; Mor. 
Priv. Gbrp. § 252; Menier v. Telegraph Works, 9 Ch. App. 350; Mason v. 
Harris, 11 Ch. Div. 97: Cab Co. v. Yerkes, 141 Hl 320, 30 N. E. 667; 
Bàrr y. Ôlass Co., 40 Ped. 412; Brmckerhoff v. Bostwick, 88 N. Y. 52; 
Heath V. Kailway Ço., 8 Blatchf. 347, Fed. Cas. No. 6,306; Rogers v. 
Agricultural Works, 52 Ind. 296-306; Parrott v. Byers, 40 Cal. 614-622; 
Hodges V. Screw Co., 1 R. I. 312-340; Atwool v. Merryweather, .L. R. 
5 Eq. 464, note; Brewer v. Boston Theater, 104 Mass. 378-393, et seq.; 
Deaderick v. Wilson, 8 Baxt. 108-131; Slattery v. Transportation Co., 
91 Mô.j 217-225, 4 S. W 79; Ranger v. Cotton-Press Co., 52 Ped. 611; 
Mëekèr.T. Iron Co., 17 Fed. 48. 

lu 4-t;wool T. Merryweather, iL K. 5 Eq. 464, note, a bill was sus- 
tàînfid by mèmbers of a corporation against the corporation and two 
of the cliré(;tprs, and witliout any request to sue, uppn the ground that 
a majoi^ty of the shares were under the control of. the parties charged 
wi;tji tiie fraud against the corporation. It appeared in that case that 
the traRsaction complained of was a simple fraud upon the corporation, 
apd was.iiot an ultra vires act, and that at a stockholders' meeting a 
màjprity of shares voted to ratify the contract. It appeared, however, 
that the shares of the beneficiariçs in the fraud were voted in favor of 
ratificatifln, and that without thè^e shares the majority was the other 
way. The doctrine of Foss v. Harbottle, 2 Hare, 461, was supposed 
to prevent th^.flling of a bill by members of a corporation to set aside 
a contract whicli was not ultra vires, and might be, therefore, ratifled by 
the merabers, To this Vice Chancèllpr Sir W. P^ge Wood, said: 

"If I were tp hold that no biU could be filed by shareholders to get rld of 
the transaction on the ground of the doctrine of Foss v. Harbottle, it would be 
slmply Impossible to set aslde a fraud committed by a director under such 
cireumstancés, as the director obtalnlng so many shares by fraud would 
always be abjei to outvote everybody else." 

In Menier Vi Telegraph Works, 9 Ch. App. 350, a bill was filed by a 
shareholdér in behalf of himself and ail other shareholders against the 
European Cœopany, in which he was a shareholdér, Hooper's Telegraph 
Works, anothet corporation, and two of the directors of his own Com- 
pany, for the ï)urpose of preventing the carrying ont of a resolution for 
the winding up of the European Company, and for the abandonment of 
a pending suit involving the ownership of a valuable concession claimed 
to hâve been granted to one Baron de Mana in trust for the European 
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Company. It was chargea that thèse resolutions were adopted "through 
the influence of Hooper's Company and by the vote of directors elected 
by the shares owned by Hooper's Compaiiy in the European Company, 
said Company owning an absolute majority." It was also chargea that 
the abandonment of the pending suit and the resolution to wind up 
were prejudicial to the interests of the European Company and to the 
advantage of Hooper's Company, and to enable Hooper's Company to 
accomplish purposes of its own. The bill was demurred to upon the 
ground that it should be flled in the name of the European Company. 
There was no averment that the managing directors of the European 
Company had been applied to to bring the suit. The demurrer was 
overruled. Upon appeal this ruling was sustained. Sir W. M. James, 
said: 

"I am of opinion that the order of the vice chancelier in this case is qui te 
right. The case made by the blU is, very shortly, this: The défendants, who 
hâve a majority of shares in the company, hâve made an arrangement by 
which they hâve dealt with matters aft'ecting the whole company,, the inter- 
est in which belongs to the mlnority as well as to the majority. They hâve 
dealt wlth them in considération of thelr obtaining for themselves certain 
advantages. Hooper's Cîompany hâve obtalned certain advantages by deal- 
ing with something which was the property of the whole company. The 
mlnority of the shareholders say, in efCect, that the majority has divided the 
assets of the company, more or less, between themselves, to the exclusion of 
the mlnority. I thinli It would be a shocking thing if that could be done, 
because, if so, the majority might divide the whole assets of the company, 
and pass a resolution that everything must be given to them, and that the 
mlnority should hâve nothing to do with It. Assuming the case to be as al- 
leged In the blU, theîi the majority hâve put something Into their pockets at 
the expense of the mlnority. If so, it appears to me that the minority hâve 
a rIght to hâve their share of the benefits ascertalned for them in the best 
way which the court can do it, and given to them. It Is said, however, that 
this is not the right form of suit, because, accordlng to the principles laid 
down In Foss v. Harbottle, 2 Hare, 461, and other similar cases, the court 
ought to be very slow, Indeed, in allowing a shareholder to file a bill, where 
the company is the proper plaintiff. This particular case seems to me pro- 
cisely one of the exceptions referred to by Vice Chancellor Wood in Atwool 
V. Merryweather, L. R. 5 Eq. 464, note, a case in which the majority were 
the défendants, the wrongdoers, who were alleged to hâve put the minorlty's 
property into their pocliets. In this case it is right and proper for a bill to 
be filed by one shareholder on behalf of himself and ail other shareholders." 

Mason v. Harris, 11 Ch. Div. 97, was a case of much the same char- 
acter. The bill was filed by a minority of shareholders against three of 
the directors, being a majority, and the corporation, for the purpose of 
setting aside, for fraud, a sale made to the corporation by one of the 
directors. The bill alleged that the selling director and the other two 
made défendants constituted a majority, and that those two were under 
the control and influence of the selling director, who owned a ma- 
jority of the shares in the company, and against whom no step could be 
talcen within the company to remedy the wrong. It was held that the 
bill would lie, and that the acts were such that no majority of stock- 
holders could sanction so as to bind the minority, and that the alléga- 
tions were such as to make it clear that it was impossible to get the 
company to impeach them. Jessel, M. E.., said: 

"As a gênerai rule, the company must sue in respect of a claira of this na- 
ture, but gênerai rules hâve their exceptions, and one exception to the rule 
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requlring the Company to be plaintlff is that, where a f raud Ss committed by 
persons who eau command a majority of votes, the minorlty can sue. The 
reason Is plaln, as, unless sueh an exception were allowed It would be In the 
power of the majority to defraud the minority with impunity. * * ♦ It 
appears that Harris (the selling director) has obtained such influence over 
the directors that a majority side wlth hlm, and will not do anything to 
remedy the wrong complained of. It further appears that Harris holds such 
a number of shares that he can outvote those who wish the sale set aside. 
By reason, therefore, of his influence with the directors and his number of 
votes, he has the sole control of the company. The case is precisely within 
the rules laid down by Lord Justice James in Menier v. Telegraph Worlis, 
9 Oh. App. 350. Is It reasonable to say to a minorlty of shareholders who 
are def rauded by the majority that they must apply to the company ta insti- 
tute proceedings? Even Independently of the authorities, I should be pre- 
pared to say 'No.' Facts are alleged which show it to be Impossible to get 
the company to Impeach the acts complained of ." 

The case of Transportation Co. v. Beatty, 12 App. Cas. 589, is not in 
conflict with the cases cited. The claim in the suit was to set aside a 
sale made to the company by Beatty, who was a director, of a steamer 
of which he was sole owner, A by-law providing for the purchase of 
this steamer was passed by the directors by a majority vote, Beatty's 
vote being necessary to make the majority. Under this by-law the con- 
tract of purchase was at once made. Later this by-law was submitted 
to the stockholders for ratification, and was ratifled by a majority, 
Beatty's shares being a necessary part of the majority. The minority 
flled the bill, making the company and Beatty parties défendant AU 
question of fraud was eliminated from the case by the facts found by 
the inferior courts, and the décision both below and in the privy council 
was made to turn upon the single question as to whether Beatty could 
properly vote his stock in confirmation of the sale he had made. The 
court held that the original contract between the directors and Beatty 
could not hâve been enforced by Beatty in conséquence of his fiduciary 
relations to the company as a director, but that any such dealing or ar- 
rangement might be afflrmed or adopted by the company, provided it 
was not brought about by unfair means, and was not "illégal or fraudu- 
lent or oppressive towards those shareholders who opposed it." Find- 
ing that the contract was not oppressive or illégal or fraudulent, the 
court held that the case must turn upon the simple question as to wheth- 
er Beatty, as a shareholder, might vote his shares in confirmation of 
what had been done. Upon this subject the court said: 

"Unless some provision to the contrary is to be found in the charter or 
other instrument by which the company is Incorporated, the resolution of a 
majority of the shareholders, duly convened, upon any question with which 
the company is legally compétent to deal, is blnding upon the minority, and 
consequently upon the company, and every shareholder has a perfeet right 
to vote upon any such question, although he may hâve a Personal interest 
in the subject-matter opposed to, or différent from, the gênerai or particular 
interests of the company." 

Touching the possibility of an oppressive use of power by an inter- 
ested majority of shareholders, the court said: 

"The only unfairness or impropriety which, consistently with the admitted 
and established facts, could be suggested, arises out of the fact that the de- 
fendant J. H. Beatty possessed a votlng power as a shareholder which en- 
abled him, and those who thought vrith hlm, to adopt the by-law, and thereby 
either to ratify and adopt a voldable contract ixito which he, as a director, 
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and his co-directors, had entered, or to make a slmilar contract; which latter 
seems to hâve been what was intended to be done by the resolution passed 
on the Tth of February. It may be quite right that in such a case the op- 
posing minority should be able, in a suit Illie this, to challenge the transac- 
tion, and to show that it Is an Improper one, and to be freed from the ob- 
jection that a suit with such an object can only be maintained by the Com- 
pany itself. But the constitution of the company enabled the défendant 
J. H. Beatty to acquire this voting power. There was no lirait upon the 
number of shares whicli a shareholder might hold, and for every share so 
held he was entitled to a vote. The charter Itself recognized the défendant 
as a holder of 200 shares, one-third of the aggregate number. He had a per- 
fect right to acquire further shares, and to exercise his voting power in such 
a manner as to secure the élection of directors whose views upon pollcy 
agreed with his own, and to support those views at any shareholders' meet- 
ing. The acquisition of the TJnited Umpire was a pure question of pollcy, 
as to which it might be expected that there would be différences of opinion, 
and upon which the voice of the majority ought to prevail. To reject the 
votes of the défendant upon the question of the adoption of the by-law would 
be to give efCect to the views of the minority, and to disregard those of the 
majority." 

A question of like character received very able considération by the 
court of appeals of New York in Gamble v. Water Co., 123 N. Y. 91, 23 
N. E. 201, the opinion being by Justice Peckham. While upholding 
the gênerai right of a majority stockholder to vote his stock in his 
own interest, the court said that the action resulting from such power 
"must not be so detrimental to the interests of the corporation itself as 
to lead to the necessary inference that the interests of the majority of 
the shareholders lie wholly outside of, and in opposition to, the inter- 
ests of the corporation and of the minority of the shareholders, and that 
their action is a wanton or fraudulent destruction of the rights of such 
minority. In such cases it may be stated that the action of the majority 
of the shareholders may be subjected to the scrutiny of a court of equity 
at the suit of the minority shareholders." 

Touching the circumstances under which a dissenting minority might 
challenge a contract imposed upon the company by the vote of an iu- 
terested majority shareholder, the learned court, after referring to 
Transportation Co. v. Beatty, 12 App. Cas. 589, said: 

"I thinli that where the action of the majority is plalnly a fraud upon, 
or, in other words, is really oppressive to, the minority shareholders, and 
the directors or trustées hâve acted with, and formed part of, the majority, 
an action may be sustained by one of the minority shareholders suing in his 
own behalf and in that of ail others coming in, etc., to enjoin the action con- 
templated, and In which action the corporation should be made a party de- 
fendant. It is not, however, every question of mère administration or of 
pollcy In which there is a différence of opinion among the shareholders that 
enables the minority to claim that the action of the majority Is oppressive, 
and which justifies the minority in coming to a court of equity to obtain re- 
lief. Generally, the rule must be that in such cases the will of the majority 
shall govern. The court would not be justifled in înterfering, even in doubt- 
ful cases, where the action of the majority might be susceptible of différent 
constructions. To warrant the interposition of the court in favor of the mi- 
nority shareholders in a corporation or joint-stocli association, as against the 
contemplated action of the majority, where such action is within the corporate 
powers, a case must be made out which plainly shows that such action is so 
far opposed to the true interests of the corporation itself as to lead to the 
clear inference that no one thus acting could hâve been influenced by any 
honest désire to secure such Interests, but that he must hâve acted with 
an iDtent to subserve some outside purpose, regardless of the conséquences 
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to the Company and In a manner Inconsistent wlth Its InteffCits^ Otherwlse 
the court mlght be called upon to balance probabilities of profitable resnlts 
to arise from the carrying eut of the one or the other of différent plans pro- 
posed by oron behalf of différent shareholders In a corporation, and to deeree 
the adoption o£ that Une of poUcy whlch seemed to it to promise the best 
resnlts, or at least to enjoln the carrying ont of the opposite pollcy. This Is 
no business for any court to f ollow." 

That the Loi(isville & Nashville Bailroad Company had the power to 
acquire, hold, and vote shares in the capital stock of the Nashville, Chat- 
tanooga & St. Louis Railway Company cannot be successfully denied. 
Such a purchase Was not in excess of its chartered power, for the express 
power was conferred by an amendment of its charter granted January 
27, 1880. Comity requires tliat this charter power shall be recognized 
as valid if not opposed to some law or policy ôf the state creating the 
corporation in which stock has been acquired. It is impossible in the 
présent state of Tennessee législation to say that this charter power is 
either opposed to any law or policy of that state. Upon the contrary, 
section 17 of the spécial charter granted to the Nashville, Chattanooga 
& St. Louis Eailway Company expressly invites such ownership by pro- 
viding that "any state or any citizen, corporation or company of this 
or any otiier state or country, may Subsçribe for and hold stock in said 
cbmpany, with ail the rights and subject to ail the liabilities of any 
other stockholder." In addition to this, Acts 1881, e. 9, authorizes ail 
raUroad companies, "existing under the laws of this stàte or of this state 
and any other state or states," to acquirè, by "purchase or otherwise, 
and hold or dispose of, any bonds or shares of the capital stock of any 
railroad company or companies in any state or states." This provision 
abës nôt cover the Louisville & Nashville Eailroad Company, which is 
neither a corporation of this staté nor of this and another state, but it 
indicàteS so broàd a policy in respect to such transactions as to forbid 
the courts from sajing that ownership of such shares is contrary to the 
pnblic policy of this state. The right to own and vote this stock carries 
with it thé right to vote for directors and to vote the stock upon ail 
qiiestions in which the owner has an interést. Transportation Co. v. 
Beatty, 12 App. Cas. 589; Gamble v. Water Co., 123 N. Y. 91, 25 N. E, 
201; Beaçh,Priv. Corp. § 247* Mor. Prit. Corp. § 729: 
' That this majority of the stock has been ùsed for thé purpose of elect- 
ing a boafd of directors selected by the màjority owner is no cause for 
complaint The màjority, rather tiian the minority, are entitled to con- 
trol, provided that control be not used oppressively, and for the outside 
and illégal purposes of pbta^ing unjuSt adyantages àt the expense 
of thelegitimate interests of the, minority. . That this owner and holder 
of the màjority of the stock has always elaimed and exercised the right 
of casting one i^ote at shareholders' meetings for each share of stock is 
made a ground for complaining thàt this Stpck has been oppressively and 
illegally iised for dominating the affairs pl.the Nashville, Chattanooga 
& St. Louis Railway Company. If this daim of a vote for each share 
was illégal, as elaimed, this bill is not so framed as to' entitle complain- 
ant to any deeree ousting the présent board of directors from their 
offices, inasmuch as the membersof the bpard are not parties to the bill. 
Perhaps if they were, and this relief was properly sought, the bill would 
be multifarious; as combining two wholly distinct subjects. As framed, 
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this complaint can only be looked to as one of the aggravating évidences 
of an alleged arbitrary and oppressive metbod of dominating this lessee 
raiiroad company by the lessor corporation. We are, however, of opin- 
ion that this complaint is not well taken. The power to amend the 
charter of the Nashville, Chattanooga & St. Louis Railway Company 
was reserved in the charter to be exercised by the législature upon the 
"unanimous pétition of the président and directors" praying for a par- 
ticular amendment. Under this original charter, the stockholders were 
entitled to vote according to a certain scale therein set out, which scale 
was so arranged as that no holder of shares should be entitled to vote 
more than 500 votes. By an act of the législature of Tennessee found 
in Acts 1869, c. 2, § 4, ail charters having this scale were so amended as 
to entitle each shareholder to one vote for eaeh share. This amendment 
was not obtained upon the unanimous pétition of the président and di- 
rectors, as provided by the charter mode of obtaining amendments, and 
this is the basis for the contention of complainant that the scale pro- 
vided in the charter is still the only lawful method of voting. This 
amendment, in 1875, was, however, unanimously accepted by the prési- 
dent and directors, and for 20 years has been acted upon as a lawful 
amendment of the charter in that particular. The validity of sueh an 
acceptance by another raiiroad company, having a like charter scale and 
a similar provision as to the power of amendment of the charter, came 
before the suprême court of Tennessee in Deaderick v. Wilson, 8 Baxt 
108, 125, 126. The subséquent unanimous acceptance by the prési- 
dent and directors was held by the court to be the équivalent of a prior 
pétition of the same character, and the amendment thereby given full 
validity. This case is conclusive, and fully meets with our concurrence. 

That the directors of the Nashville, Chattanooga & St. Louis Rail- 
way Company were elected by this holder of a majority of the stock 
does not make them agents of that interest, nor raise any légal pre- 
sumption that they are or will be unfaithful to the true and gênerai in- 
terests of the corporation whose powers they exercise. Trust Co. v. 
Bridges, 16 .U. S. App. 115-141, 6 C, C. A. 539, 57 Fed. 753. Inas- 
much as a stockholder is not a trustée and holds and acts for himself 
alone, there is no rule which forbids his contracting with his own com- 
pany. OU Co. V. Marbury, 91 U. S. 587-589. But the majority share- 
holders will not be permitted to use this power of control for the pur- 
pose of obtaining advantages for themselves at the expense of the 
minority, and, when an unfair and oppressive contract is shown, a case 
is made which will authorize interférence on behalf of the injured 
minority. 

If it be true, as explicitly charged, that this majority of stock was 
purchased "for the purpose of overcoming a mischievous rival, and of in- 
creasing the revenues of the L. & N. E. R. Co., to the loss of the K, C. 
& St. L. Ry. Co.," and that this power of control has been used to impose 
upon the controlled company a disastrous contract, and thus accom- 
I)lish the alleged purposes in acquiring control, it would, indeed, be un- 
availing to expect the controlling influences to institute such a suit as 
this, and rule 94 would hâve no application. De Neufville v. Raiiroad 
Co., 26 C. C. A. 306, 81 Fed. 10, and 51 U. S. App. 374. 

If it be true, as charged, that the lease now in question is so highly 
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prejudicial to the true and exclusive interests of the lessee company as 
to greatly impair, if cot destroy, its ability to continue to pay dividends, 
then tliat fact will tend to establish the further charge tliat the true 
mterests of the lessee company were not represented, and that the ma- 
jority of the directors in consenting to so ruinous a contract intended to 
subserve the purposes and interests of the majority stockholder, regard- 
less of conséquences to the true and exclusive interests of the corpora- 
tion whose power they were exercising. In the face of such averments 
as thèse, we cannot deny to the minority a right to challenge this con- 
tract in a suit of this character. If the averments and charges of the 
bill in this particular be true, the corporation is not able to prosecute 
or conduct this suit, being still under the control of the same influences 
which led to the original authorization of the contract. It would be a 
travesty upon justice to expect self-respecting managing officers to begin 
and prosecute a suit in which their own good faith and loyalty should be 
the principal question involved. Under thèse circumstances, this bill 
is rightly filed and no demand upon the officers of the corporation was 
necessary. The demurrer, going to the form and gênerai equity of the 
bill, must be overruled. 

But other and distinct objections to the validity of this lease remain to 
be considered. 

1. This lease has never been submitted to or approved by the stock- 
holders of the lessee corporation. For appellee it has been insisted that 
the président and directors had the power to accept this lease, and hâve 
doue so, and that consent of three-fourths or any other number of stock- 
holders is unnecessary. This position is supported by the language of 
Act 1857-58, c. 8, which is in thèse words: 

"Section 1. Be It enacted by the gênerai assembly of the state of Tennessee, 
that the Nashville & Chattanooga Railroad Company are hereby authorized 
and empowered to lease the Winchester & Alabama Railroad, and the branch 
to Fayettevllle, or any other railroad Connecting wlth sald Nashville & Chat- 
tanooga Railroad, for such tlme and upon such terms and conditions as may 
be agreed upon between the président and directors of saJd Nashville & 
Chattanooga Railroad Company and the président and directors of the rail- 
road company contracted wlth. 

"Sec. 2. Be It further enacted, that the companles of ail laterals and main 
Une railroad companles shall be entitled to the benefits of this act, and shall 
hâve the beneflts and privilèges and powers conférred on the sald companies 
mentloned in the flrst section of this act." 

Is this act now in force? This act, whether it be regarded as a spé- 
cial or gênerai public law, was revised and carried into the Code of 1858 
as section 1122 (Révision of Thompson & Steger), and is found in the 
Revision of Milliken & Vertrees as section 1273. As codified it is in 
thèse words: 

"Any railroad company owning any main Une may contract wlth any com- 
pany owning a railroad Connecting wlth such main Une, for the lease thereof." 

The Code itself, by section 42, provides that: 

"AU public and gênerai laws passed prlor to the présent session of the gên- 
erai assembly, and ail public and spécial acts the subjeets whereof are revised 
In this Code * • * are hereby repealed, and in case of any conflict between 
the acts of this session and this Code the latter shall be controlling." 

This Code went into effect May 1, 1858. 
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The verbiage of the flrst section of this act of 1857-58 would seem to 
indicate that, as originally Introduced, it was intended alone for tlie 
beneât of the two railroad companies mentioned therein. But the sec- 
tion f ollowing extended the beneflts of the act to ail corporations owning 
either branch or trunk Unes, and this widened scope of the act is indi- 
cated by the caption itself. The act came thus to be a gênerai law, in- 
creasing the powers of ail railroad companies of the description in the 
act. But, whether we treat it as a spécial or gênerai public law, it was 
a law dealing with the power of railroad corporations to make or accept 
leases of the constructed Unes owned by other railroad corporations. 
That subject was revised in the Code of 1858, and the effect of such 
revision was to repeal the provisions of the previous act, and substitute 
therefor the législation found in the Code. Thus the Code conferred 
the power without prescribing the mode of its exercise. 

By Act 1881, c. 9, § 1, power was given to ail railroad companies 
"now or hereafter existing under the laws of this state, or of this state 
and any other state or states," to issue bonds and secure same by mort- 
gage, or to issue debenture or income bonds, and such guarantied, 
pref erred, and common stock as should be determined upon by the votes 
of three-fourths of the entire stock of such company. By section 2, 
power was given to the same description of corporations "to build, lease 
or let, or acquire by purchase, lease or otherwise, and operate, hold or 
dispose of, any railroad or railroads in any state or states ♦ • • 
and to acquire, by purchase or otherwise, and hold or dispose of, any 
bonds or shares of the capital stock of any railroad company or com- 
panies in any state or states, and to indorse or guarantee the bonds of 
any railroad company or companies in any state or states, and whose 
original charter of incorporation was granted by the state of Tennessee. 
Provided, that the samé be approved by the votes of three-fourths in 
amount of the entire stock of said company, at a regular or called meet- 
ing of the stockholders of said company," etc. This act covers the sub- 
ject of leasing and purchasing other railroads by railroad corporations 
of this state as well as other most important and vital powers of such 
companies, and régulâtes the exercise of the powers thus conferred. Its 
effect is to regulate the power of leasing conferred by section 1122 of 
the Code, by requiring that any such lease shall be approved by three- 
fourths in amount of the entire capital stock of the leasing company. 
Act 1887, c. 198, authorized ail corporations, "existing under the laws of 
this state," to "lease and dispose of their property" to any corporation 
of this or any other state "engagea in or carrying on * * * the 
same gênerai business as is authorized by the lessor corporation," and 
such lessee corporation was by the same act authorized to accept any 
such lease. The act contains several provisos, one of which was that 
any such lease should be made under the direction of the directors of 
such corporation when authorized or approved by the vote of a majority 
in amount of the stock of each corporation. Another proviso provided 
that "this act sball not be so construed as to authorize any corporation 
of this or any other state to lease or purchase any competing line of 
railroad." This act makes no référence to any previous législation upon 
the same subject, and contains no repeallng clause. Inasmuch as it 
conflicts in respect to the previous mode of exercising this power of 
leasing or purchasing railroads, it must be regarded as so amending Act 
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;i^81, c. 9, as to require only tbe consent of a majority of the stockhold- 
ers of eac}i contracting company. This was followed by Act 1891, 
c, 61, which amended act 1881, c. 9, m that section 2 of that act should 
read: "Provided, that the same be approved by the vote of three- 
fourths in amouat of the capital stock of said company présent and 
voting, either in person or by written proxy, at a regular or called meet- 
ing of the stockholders of said company." This act makes no référence 
to act 1887, c. 198, and contains no repealing clause. The necessary 
effect of the act was to revive the provisions of the older act of 1881, so 
far as they related to the subject of leasing or purchasing railroads by 
railroad corporations "existing under the laws of Tennessee," "or of this 
and any other state or states." This was the state of the law upon this 
subject when the contract of leasing hère in question was made. The 
conclusion we reach is that the power of the Nash ville, Chattanooga & 
St. Louis Eailway Company to accept the lease in question depended 
upon act 1881, c. 9, as amended by act 1S91, c. 61. 

The directors of that company had no power to conclude the lease in 
question until it was approved by the vote of three-fourths in amount of 
tiie capital stock represented and voting at a regular or called meeting 
of stockholders. This approval is jital to the consummation of such a 
contract, and no yalid engagement can he concluded until such approval 
is had. The facts stated in the bill show that this approval was not 
sought, and that a vote of the shareholders was prevented throùgh the 
voting power of the majority stock owned by the lessor company. The 
provision of the original resolution of the directors authorized this lease 
subject to the approval of the stockholders. This was rescinded, and 
its approval voted, and the lease authorized, without any submission to 
the stockiiolders. This was a flagrant disregard of the rights of the 
objecting minority of stockholders for which a bill of this description 
will lie as the only adéquate remedy, under the facts stated in this biU. 

2. Other and more vital questions remain for considération. It has 
been very earnestly urged that this contract is ultra vires the power of 
both the contracting companies. It is well settled that a contract of 
leasing which is beyond the power of either of the contracting railroad 
corporations would be as invalid as if beyond the power of both. St. 
Louis, V. & T. H, R Co. v. Terre Haute & L R Co., 145 U. S. 393-404, 
12 Sup. et. 953; Louisville & N. E. Co. v. Kentncky, 161 U. S. 677-692, 
16 Sup. et. 714. 

Incidentally it is said that the Louisville & Nashville Kaiiroad Com- 
pany had no power to become the purchaser of thèse leased lines, and 
that it cannot, therefore, dispose of same, even though it might lease 
them if it had lawfuUy acquired them. We do not think that this 
complainant, in his character as a stockholder of the Nashville, Chatta- 
nooga & St Louis Eailway Company, is in a position to make this ques- 
tion. The railroads in question were :sold at a judicial sale. The pur- 
chaser at that sale has conveyed them by deed to the Louisville & Nash- 
ville Eailrqad Company. The transaction is an executed one, and the 
title has actually vested in the purchaser. The gênerai power to pur- 
chase the railroads of other companies is confeired by the amendments 
to the charter of the Louisville & Nashville Eailroad Company made 
January 17, 1856, and by Act 1878, 9, 278. 

By Act 1877, 0. 20, Tennessee cpnsented fhat railroad corporations of 
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otker States, whose existence in this state had been legislatively recog- 
nized, might become the purcbasers of any raiiroad in this state sold 
under judicial proceedings. This power bas never been witbdrawn. 
The Louisville & Nashville Kailroad Company is within the provi- 
sions of this act. Its "corporate existence" was recognized by Acts 
Tenn. 1851-52, ce. 23-62, and under the license thus granted it has 
been operating its raiiroad in Tennessee. Goodlett v. Kailroad Co., 122 
U. S. 391, 7 Sup. et. 1254. Neither is there any gênerai statute pro- 
hibiting the acquisition of parallel and competing lines. If, therefore, 
the Louisville & jSTashville Kailroad Company has exceeded its charter 
or législative powers in either state, it is because it acquired a parallel 
and competing Une to its own original and authorized Une. If this 
is prohibited in Kentucky, it is because suçh a purchase is in violation, 
not of its gênerai charter power, but of the constitutional prohibitions 
found in section 201 of the constitution of Kentucky. If prohibited in 
Tennessee, it is because of some public policy which has not yet found 
expression in any aiRrmative législative prohibition. In neither event 
is the question pne which can be raised in this collatéral way by this 
complainant. If the contract was in fieri, it might be open to a stock- 
holder of the Louisville & Nashville Kailroad Company as such, and 
upon a bill.pfeperly framed to restrain his company's ofiScers from com- 
pleting such an illégal transaction. But that is not this case. This 
is an executed transaction. The title has vested. It may be a de- 
feasible title, but it has passed ont of PhilUps by his deed and is vested 
in his conveyee. Until the state shall institute proceedings for 
the forfeiture of the charter or for the purpose of defeating the title, 
it is a Sound légal title, and will support this lease, unless it be subject 
to other objections. The principle iuvolved is that applied in the cases 
of Kailroad Co. v. Evans, 31 U. S. App. 432, 14 C. C. A. 116, 66 Fed. 809 ; 
Barrow v. Tumpike Co., 9 Humph. 303; Bank v. Matthews, 98 U. S. 
621; Cowell v. Springs Co., 100 U. S. 56; Fritts v. Palmer, 132 U. S. 
282-289, 10 Sup. et. 93. 

That the Nashville, Chattanooga & St. Louis Railway Company did 
not exceed its corporate powers in accepting this lease we hâve no doubt. 
The power existed under section 1122 of the Code of Tennessee as 
amended by the subséquent Acts 1871, c. 69; Acts 1881^ c. 9; Acts 
1887, c. 198; and Acts 1891, c. 61. 

That this line of leased raiiroad, whether considered as one or two 
railroads, was not a parallel or competing line with the line of the lessee 
company, is most manifest from an examination of any railway map. 
Whether the termini of the leased line be regarded as Memphis and 
Lexington, Tenu., or Memphis and Paducah, it has no termini in common 
with the ifashville, Chattanooga & St. Louis Railway Company. No 
possible compétition existed between the leased line and the main stem 
of the Nashville, Chattanooga & St. Louis Railway, which runs in a 
southeasterly direction from Nashville to Chattanooga. The St. Louis 
Division is said to be the division which was a parallel and competing 
line with the leased line. But a glauce at the map flled as an exhibit, 
in connection with the averments of the bill, shows that this division 
runs from Hickman, Ky., on the Mississippi river, in a southeasterly di- 
rection, to Nashville. The leased line begins at Paducah, Ky., on the 
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Ohio river, and runs southeasterly to Hollow Rock, where ît crosses 
the St. Louis Division of the Nasliville, Chattanooga & St. Louis Eail- 
waj; thence, in a southwesterly direction, to Memphis. The lines can- 
not be regarded as in any sensé parallel lines, and there was no compéti- 
tion possible between them save for the comparatively short distance 
between Hollow Rock and McKenzie for business originating east of 
Hollow Rock, and billed to Memphis or points beyond, and which might 
hâve been carried to McKenzie for shipment to Memphis over the Mem- 
phis Division of the Louisville & Nashville Eailroad. The mère inter- 
section with another Une, which might on occasion shorten a haul 
reached by a slightly more distant intersecting line, is not the sort of 
compétition whidi concems the public. We agrée with District Judge 
Clark, who on this aspect of the bill said: 

"Looking to the territory occnpled by thèse lines of railway, taken as a 
whole, and the commerce which would naturally flow over the lines as origi- 
nally constructed, whether this commerce be regarded as through shipments 
or local trafflc, the lines are in no sensé compétitive. If the fact that, by in- 
tersection with another line, they may in that way to an extent compete 
for such business as is ineidentally furnished by intersecting lines, renders 
them compétitive, It would virtually resuit that ail lines of railway in the 
country would be compétitive in a légal sensé, while they would not be so 
according to a common understanding nor In the sensé of commerce." 

But was this contract within the corporate powers of the Louisville 
& Nashville Eailroad Company? Could that company become the 
lessor of thèse roads? This is tiie most serions question arising on this 
record. The Tennessee Midland was a Tennessee corporation, and its 
line was wholly within Tennessee.' The Paducah, Tennessee & Ala- 
bama was an incorporation of both Tennessee and Kentucky, and its 
line lay partly in one state and partly in another. Acts 1881, c. 9, as 
amended by Acts 1887, c. 198, and Acts 1891, c. 61, would, as we hâve 
already seen, hâve authorized the Nashville, Chattanooga & St. Louis 
Railway Company to hâve become the lessee of either or both of those 
roads, and would hâve authorized either or both to hâve become lessors 
to that company. Thus, the three companies had ample power to hâve 
made a lease sucTi as that in question hère. For the appellee it has 
been very earnestly urged that we need go no further; that whatever 
the old mortgagor companies could hâve lawfully done in respect to a 
disposition of thèse roads by lease may be lawfully done by any pur- 
chaser under judicial sale by virtue of section 2 of chapter 12 of the 
Acts of 1877, being section 1514 of the Re vision of the Code and Stat- 
utes of Tennessee by Shannon. That section is in thèse words: 

"Sec. 2. Be it further enacted, that In case of any railroad company char- 
tered by this state or other state, and whose road lies in part or In whole in 
this state, which has heretofore mortgaged its franchises, roadbeds, super- 
structures, and property of every description, as provided or allowed in the 
acts of this state (Acts 1870-71, c. 116, passed Febniary 2, 1871), or other law 
or laws, and said mortgage shall afterward be foreclosed in any court of 
this or of the United States having jurisdiction thereof, by sale under said 
mortgage, then and in that case the purchasers at said sale shall, by virtue 
thereof, be entitled to and be inyested with the said franchises and property, 
and with ail the rights, privilèges and immunities appertaining thereto by the 
laws of this state, in the act of incorporation of said company, and the 
amendments thereto, and the gênerai internai improvement law, or other laws 
of this state, in as fuU a manner as the said company or companies are or 
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were; provlded, that nothlng herein contained shall be so construed as to 
exempt said railroad and its property from liability to state, county and 
municipal taxation; and, provided, further, that the purehasers waive any 
right of exemption from taxation, if any existed In the original charter, or 
other law of this state, In favor of such railroad property, or stock therein." 

The other sections of this chapter provide a mode by which the pur- 
chaser or purehasers of such f oreclosed railroad may organize themselves 
into a corporation, with ail the powers and rights possessed under the 
laws of the state by the railroads whose property has been thus ac- 
quired. It is clear that until such reorganization the purchaser, 
though clothed with ail the franchises and rights of the foreclosed 
mortgagor, would not be an incorporation and could not exercise 
purely corporate powers. The case of Water Co. v. Magens, 15 Lea, 
37, is an instructive case upon this point. The Memphis Water 
Company was a corporation organized for the purpose of construct- 
ing and operating waterworks. Its incorporation was under a 
spécial act granted by the Tennessee act of February 28, 1870. 
This charter gave it power to make a mortgage to secure an issue 
of bonds, and provided that, in the event of foreclosure, the pur- 
chaser should be "vested with ail the powers and privilèges, and 
be subject to ail the duties and liabilities, of said company." At 
a foreclosure sale under judicial decree the property was purchased 
by Lathem and three associâtes, and title to ail the property, fran- 
chises, and privilèges of the mortgagor company was vested in 
them. Thèse purehasers conceived themselves to be vested with 
corporate power, and to hâve the right to reorganize as the old 
Company and under the old corporate name. Creditors of the old 
company undertook to subject the property thus acquired to the 
payment of their debts. An injunction bill was filed to restrain 
them, and the court held (1) that the purehasers were not a corpora- 
tion, and had not acquired by virtue of the foreclosure sale any 
corporate capacity; (2) that the plain meaning of the provision in 
the charter concerning the rights of a purchaser at foreclosure 
sale was that, "under the sale of the property and franchises of 
the corporation, the purehasers are clothed with the powers and 
privilèges of the charter for the purposes specified therein," and 
were equally subject to ail the duties, burdens, and obligations im- 
posed by the charter; (3) that the property thus acquired was not 
liable to the unpaid debts of the old corporation. This case is 
in strict accord with Memphis & L. K. E. Co. v. Eailroad Com'rs, 
112 U. S. 610, 5 -Sup. et. 299. The plain effect of section 2 of this 
act of 1877 was to hold out, to any purchaser at judicial sale 
of a railroad under a mortgage covering both its franchises and 
property, the inducement of thereby becoming "invested with the 
said franchises and property, and with ail the rights, privilèges, 
and immunities, appertaining thereto by the laws of this state," 
as contained in the act of incorporation "or other law of the state 
regulating the powers and privilèges of the foreclosed company." 
This would authorize the purchaser to operate such road and take 
tolls therefor, to mortgage, or sell, or lease the property, and in 
ail respects to exercise ail the rights and powers of the mortgagor 
corporation under the old charter or other law of the state, in 
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ai fal! and complète a manner as the mortgagor dompany mîght 
bWe ■4'O^éV ^ ^^^^^ powers di<î iiot, however, inclure the power oJf 
beîng à çoi;p,oration or exercising such franchises and privilèges 
as a corporation. Whatever duties and obligations had been im- 
posed upœ^ tjie çld Company as a Tennessee corporation were equally 
imposed uppfl 1;he purchaser^ wl^ether that purcbaser was an indi- 
vidual or ft corporation. Wilatever the old company could law- 
fully do, th4t the purchaser njight do, if the existence of strictly 
corporate càpacity was nonesseptial. If the purchaser desired to 
exercise these;acguired franchisas, and operate the purchased prop- 
erty as a corporation, he might do so by organizing under the 
provisions of this law or ptb,erwise obtaining strictly corporate 
càpacity. The législature evidehtly intended to continue to any 
purchaser of such a forecloseij ,railroad ail the powers and rights 
and frajichii?es which had beçîn; conferred upon the old company, 
either under i^s charter or any, law of the state affecting the pow- 
ers and righ,tS,of such compfiijiy,. On the same day that this chap- 
ter 12 df th9,iXçts of 1877 ^as passed, another act was passed, 
beîng chàpt^r 50 of ithe Actsof 1877. This latter act authorized 
any railroa^„ç<?rporation "whose corporate existence had been rec- 
ognized by any act of the législature of this state" to become the 
purphaser of any railroad sold under judicial proceeding, "or sold 
by any personor persons, natural qr corporate, syl^o may hâve pur- 
chf ^ed or derived title under or irom any such judicial sale." Con- 
s]l^ruiflg. thèse two acts togetïier, it çlearly folloAys that, if any rail- 
rpad ççrppration coming within the description pf the latter act 
shouj^ become the purchaser of an^^ such f oreclosed railroad, such 
purchaser would acquire the property and franchises, with ail 
the rights, powers, and privilèges conferred by section 2 of the 
act of jS7t. The càpacity to bçcome lessor-r-the power by contract 
to doXPjte upon another corporation of the state the duty and privi- 
lège J^f .ppetating thèse railroadsf as lessee — was a power which 
eitïier: -w, both of thèse companies, might hâve exercised by virtue 
of the législation existing at the date of the foreclosure sale of 
thèse ijsasedrailroads; that ia,; the law of the state permitted any 
corporation existing under the law pf Tennessee, or under the 
law of Tennessee and some other state, to become either lessor or 
lessee df^^ny railroad, in this or any other state, subject only to 
the possible exception that the leased line should not be a parallel 
or competing line to that of the lessor. This was the law when 
Phillips bought thèse roads and when he conveyed them to the 
Louisvîlle & Nashville Railroad Cpmpany. He might hâve oper- 
ated them himself or hâve leased thpm to another. He might sell 
them tp any purchaser compétent to buy. The Louisville & !N"ash- 
ville Railroad Company, as a corporation "whose corporate exist- 
ence had been recognized by the législature of this state," was 
compétent to become a purchaser from him under chapter 20, Acts 
1877; and under section 2, c. 12, Acts 1877, such a purchaser might 
operate or dispose of such roads, by lease or otherwise, in the same 
manner, and to the same extent, that the old corporations might 
hâve done. This purchaser was aiready a corporation. It had 
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éapacity to be and exist as a corporation. But the pôwers and 
franchises, rights, duties, and obligations which rested upon the 
old foreclosed corporations furnished the measure of ils powers, 
rights, duties, and privilèges in respect of thèse roads thus pur- 
chased through judicial sale. Whatever burdens were imposed by 
their organic law, or by the law of the state, affecting their opéra- 
tion or powers, passed with the property to the purchaser, and 
along with thèse burdens went the franchises and rights and powers 
conferred by the same law. When we inquire as to the powers 
of the Louisville & Nashville Railroad Company as to thèse pur- 
chased roads, we must look to the law of their original organization 
and the law of Tennessee affecting such corporations. 

The decree dismissing this bill must be reversed, and the cg.use 
remanded, with directions to overrule the Ist, 2d, 3d, and 7th de- 
murrers filed by the Louisville & Nashville Eailroad Company ; and 
to sustain the 4th, 5th, 6th, and 8th grounds of demurrer filed by 
said Company; and to dismiss so much of said bill as seeks relief 
upon the grounds covered by said spécial grounds of demurrer; and 
to overrule the Ist, 2d, 3d, and 9th demurrers filed by the Nash- 
ville, Chattanooga & St. Louis Railway Company; and to sustain 
the 4th, 5th, 6th, 7th, and 8th demurrers filed by said appellee; and 
dismiss so much of said bill as seeks relief upon the matters cov- 
ered by said grounds of demurrer ; and with directions to proceed 
with the cause consistently with the opinion of this court. 

On Pétition for Eehearing. 

(December 19, 1898.) 

The court has been asked to grant a rehearing in so far as under its 
opinion it is decided that undeT the statutes of Tennessee the Nash- 
ville, Chattanooga & St. Louis Railway Company could not enter into a 
valid contract of lease without the consent of three-fourths of its 
capital stock présent and voting. A reconsideration of this matter is 
sought, first, upon the contention that section 1273 of the Tennessee 
Code should be regarded as "a particular act referring to the leasing 
by railroad companies of Unes Connecting with them," and that the act 
of 1881, c. 9, is a gênerai act, and not to be construed as repealing a 
"particular act" applicable only to a spécial class of objects, or to a 
"spécial subject," there being no référence in the gênerai act to the 
former "particular act." Por this doctrine référence is made to Sedg. 
St. Law (2d Ed.) 97; Suth. St. Const. §§ 157, 158; Ex parte Crow Dog, 
109 U. S. 556, 3 Sup. Ct. 396. This principle is thus stated by Mr. Sutii- 
erland: 

"The purpose of a gênerai act relative to a given subject may harmonize 
with a différent purpose on that sul)ject in a particular locality, or under 
spécial conditions, or as it affiects a particular interest or a particular person 
or class; It may harmonize in the sensé that both purposes may be effectuated. 
The purpose of the gênerai law may be carried out, except as to the particu- 
lars in whlch a différent intention is manifested. It is a principle that a gên- 
erai statute without négative words will not repeal by implication, from their 
repugnancy, the provisions of a former one which is spécial or local', unless 
there is something in the gênerai law, or In the course of législation upon Ita 
91 F.— 21 
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subject-matter, that makes It maulfest that the législature contemplated and 
intended a repeal. When the legislator frames a statute In gênerai tenus, 
or treats a subject in a gênerai manner, it Is not reasonable to suppose that 
he intends to abrogate particrilar législation, to the détails of whlch he had 
previously given his attention, applicable only to a part of the same subject, 
unless the gênerai act shows a plain intention to do so." 

This principle is not applicable hère. Section 1273 can in no sensé 
be regarded as a "spécial" or "particnlar" act. It applied to ail rail- 
road companies owning "any main line," and gave to ail such compa- 
uies the power to contract with "any company owning a railroad Con- 
necting with such main line, for the lease thereof." It opérâtes to 
grant a power not possessed by railway companies at common law, and 
so wide as to embrace the power of leasing any railroad which was not 
one entirely disconnected with that of the lessor company. The former 
law (Act 1857, c. 8) had expressly authorized such contracta upon terms 
agreed upon "between the président and directors" of the contracting 
companies. The code provision operated to repeal this act of 1857, but 
provided no method by which such lease might be made; thereby corn- 
pelling a resort to common law for the détermination of the question as 
to whether contracts of lease might be entered upon Mthout the con- 
sent of the shareholders. The act of 1881, c. 9, covered the whole sub- 
ject embraced by section 1273. It grants a power broader than that 
found in the old law, in that there is no limitation to "Connecting rail- 
roads," but couples with this grant of power the important proviso that 
such contract should be approved by three-fourths in amount of the en- 
tire capital stock. This régulation of the manner in which such con- 
tracts might be entered upon, being made by an exception or proviso, 
opérâtes as a prohibition upon the making of any contract embraced 
within the act, except in the manner and under the provisions of the 
act. The same act also confers the power of leasing out, and of sell- 
ing or buying, and requires that ail such contracts shaU be submitted 
to the shareholders for their approval. The power of leasing out a 
railroad, or acquiring another by lease, is one which very vitally affects 
the contract between shareholders. That every such contract should 
be referred to lie shareholders is, therefore, most reasonable; and it 
should not be lightly presumed that the law-making power would, wheq 
dealing with the gênerai subject, intend to provide that some contracts 
of this character should be submitted to the shareholders for their ap- 
proval, while others just as vital might be made without their consent. 

It is said that the act of 1881, c. 9, is not a "négative," but an "af- 
firmative" statute, and that, therefore, it should be construed as an act 
extending the power of leasing to the cases not provided for by the 
older law. If the older law was in fact a "spécial law" or a "particular 
act," there might be some reason for applying this technical rule of 
construction. Ail rules for the construction of statutes hâve but 
one end, — the ascertainment of the true intent and meaning of the 
act in question. In Mayor of London v. Eeg., 13 Q. B. 33, Alderson, 
B., said that : 

"The words 'négative' and 'affirmative; statutes mean nothing. The ques- 
tion is whether they are répugnant or not to that which before existed. That 
may more easily be shown when the statute is négative than when it is af- 
firmative, but the question is the same." 



ROGERS V. NASHVILLE, C. & ST. L. RY. CO. 323 

The repugnancy between the old and the new law lies in the fact 
that the new law provides that such contracts shall be submitted to the 
shareholders for approval or rejection, while the old law was silent as 
to the power of the shareholders over the subject. Undoubtedly the 
gênerai rule is that, when there are two acts upon the same subject, 
effect should be given to both, if possible. This is impossible, if the 
two acts are répugnant in any of their provisions. The new law must, 
therefore, operate as a repeal of the old law, without regard to a re- 
pealing clause, to the estent of the repugnancy. Neither is it always 
essential that there shall be an express repugnancy between the new 
and old statutes. If the latter law covers the whole ûeld embraced by 
the earlier act, and includes any new législation tending clearly to indi- 
cate that the new statute was intended to take the place of the flrst 
act, it will be treated as repealing by implication the older provisions 
upon the same subject. It will not be presumed that the législature 
intended two distinct enactments upon the same subject. Suth. St. 
Const. §§ 154^156. In U. S. v. Tynen, 11 Wall. 88, 92, Mr. Justice 
Field said; 

"Where two acts are not In express terms répugnant, yet if the latter act 
covers the whole subject of the first, and embrâces new provisions plainly 
showing that it was intended as a substitute for the flrst act, it will oper&te 
as a repeal of that act." 

To the same effect are Pierpont v. Crouch, 10 Cal. 315; Schneider v. 
Staples, 66 Wis. 167, 28 N. W. 145; Corn. v. Oooley, 10 Pick. 37; 
Druggists' Cases, 85 Tenn. 450, 3 S. W. 490; Poe v. State, 85 Tenn. 
495, 3 S. W. 658. 

The act of 1881, c. 9, is clearly a revisory act, and as such opérâtes as 
a repeal of the former law included within the gênerai subject. 

Second, it is said that an act passed in 1891 (being chapter 125 of 
the Tennessee Acts for 1891) opérâtes as a repeal of ail former législa- 
tion upon the subject of leasing "branch" railroads, and confers the 
power to acquire such "branch" railroads without the approval or 
consent of the shareholders. This act was passed at the same session 
of the same législature which passed the act of 1891, c. 61, which has 
already been considered and construed as a re-enactment of the second 
section of chapter 9 of the act of 1881, in so far as that section provided 
for the acquirement by lease of Connecting lines of railroad. Chapter 
125 makes no référence to chapter 61, and none to any previous législa- 
tion upon the same subject, and contains no repealing clause. It is 
in thèse words: 

"Section 1. Be It enacted by the gênerai assembly of the state of Tennessee, 
that any and ail railroad companies now or hereafter existing under the laws 
of this State, or of this state and any other state or states, whose charter of 
incorporation was or may be granted by this state, be, and they are hereby, 
authorized and empowered to acquire the line or lines of any other railroad 
Company, either in this state, or any other state or states, which may connect 
with and form a part and parcels or brandies or extensions, by purchase, 
lease or otherwise, and pay for the same by the issue of their own capital 
and bonds, or by guaranteeing those issued by the company whose line may 
be so acquired, purchased or leased; provided, however, that nothing in this 
act shail be construed so as to authorize the acquisition, in any way, by any 
corporation or company, of parallel or competing lines." 
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: This act was not overlooked,i though not referred to inthe opinion of 
the GOtot, as it perhaps should bave been. It covers ai more limited 
Bubject than, the existing law, intMt it empowers any of the companies 
chartered under the l&ws of Tennessee to acquire the Une of any other 
railroad "which may connect with and fonn part or parcels or branches, 
* * *" and to pay for same by its own stodi or bonds, or by 
"guaranteeing those issnçd by the company whose railroad may be so 
acquired." The power to guarânty the bonds of another railroad com- 
pany conf^red by section 2 of the act of 1881, c. 9, was limited to the 
bonds of a railroad "whose original charter of incorporation waa 
granted by the state of Tennessee." This limitation is not found in the 
act of 1891, c. 125. Under the latter act, power is conferred to pay 
for railroads acquired by pui*ehaae or lease, provided the roads so 
aequired "connect with and form part and parcels or branches or ex- 
tensions," and are not parallel or competing lines, by guarantying the 
bonds of the company whose railroad is so acquired without regard 
to whether the charter of the company, whose bonds are so acquired, 
was or was not a company whose original charter was granted by the 
state pf Tennessee. This is the gist of the act of 1891, c. 125. It is 
not répugnant to any existing law, and both laws may be saved and 
given effeet. It in no way régulâtes the mode in which the lease in 
question may be made. The mode in which the power of leasing may 
be exerçjsed is pointed ont by the act of 1881, c. 9, as revived by the act 
Of 1891, c. 61. The neyf act contains nothing inconsistent therewith, 
and it should not be conétrued as intended to afifect the positive pro_- 
visions of the gênerai law règulating the détails of the exercise of the 
power, The question is much like that presented by the acts construed 
by the suprême court of Tennessee in Frazier v, Railway Co., 88 Tenu. 
138, 12 S. W. 537. The application for a rehearing must be denied. 



TEUST & DEPOSIT CO. OP ONONDAGA v. SPARTANBURQ WATEK- 

1 ; WORKS CO. 

(Circuit Court, D. South Carolina. Deeember 29, 1898.) 

Reckivbrs— Qrounds for Appointment— Privatb Cohporatioks. 

The mère insolvency oï a private corporation, arlslng from no proved 
fault In thè management, is not sufBcient ground for the appointment of a 
récelver. Without some évidence of waste, extravagance, carelessness, 
or fraud, which gives ground to apprehend that the property wlU sufCer 
détérioration or serlous injury, and that the court can Interfère usefuUy, 
It wlU not Impose upon the corporation the additional burden of the ex- 
pense of a receivership; ' 

This is a suit in equity tO foreclose a mortgage. 

Carliste & Carliste^ ; for complainant. 
Hydrick '& Wilson, for défendant. 

BEAWLEY, District Judge. This case îs before me upon motion, 
after due notice, to vacate an order made herein November D, 1898, 
appointing a tempofary receiver of the défendant company upon l!ie 
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ex parte application of plaintiflf. Affidavits in support of and against 
the motion hâve been submitted, and tbe facts, in so far as thej are 
pertinent to the question to be determined, are as follows: The plain- 
tiff is trustée of the second mortgage of the défendant company, a 
corporation organized under the laws of the state of South Carolina 
for the purpose of oonstructing and operating a waterworlvS plant in 
the city of Spartanburg; and the bill is filed for the purpose of fore- 
closing said second jnortgage, which was executed for the securing 
of 150,000 of bonds, no interest on which bas ever been paid. There 
is a flrst mortgage securing $100,000 of bonds, the interest coupons 
of which appear to hâve been paid on maturity. The interest coupons on 
the second-mortgage bonds due February 1, 1894, and since, are ail un- 
paid,and some judgments hâve been obtained on thèse past-due coupons 
and other indebtedness of the company. The inability of the company 
to pay thèse coupons aa they mature is not disputed, and the right to 
foreclosure cannot be, and is not, contested. It appears from the re- 
ports of earnings flled with the aflfidavits that the company earns 
each year more than enough to pay the interest on the flrst mortgage, 
and that said earnings are applied to extending the mains and other- 
wise improving the plant of the company, which, under its contract 
with the city of Spartanburg, it is required to do. There is no évi- 
dence of mismanagement, or charge of extravagance, and an inspec- 
tion of the statements of the accounts seem to show that the com- 
pany is managed with economy and efiSciency; and there is nothing to 
show that the bondholders are worse ofif now than when they took the 
securities. The revenues of the company seem to be steadily increas- 
ing with the extension of the plant, and the default in the payment 
of interest is not shown to be due to any other cause than the failure 
of the company to eam sufQeient money for that purpose. Holders of 
bonds to the amount of |22,500 oppose the appointment of a receiver, 
while holders of |21,500 bonds ask such appointment. 

There are certain gênerai principles of universal application, and 
certain settled rules, which should govern in cases of this nature. 
Among them are that courts of equity are reluctant to displace bona 
flde possessors from any of the just rights attaching to their title, 
that courts are not established for the carrying on of private enter- 
prises, that it is not one of their proper functions to supply agencies 
for the conduct of a business for the profit of parties litigant, and that 
they hâve no magie touch whereby they can transmute insolvency into 
solvency, or render productive that which was unproductive. Power 
is given to them to appoint receivers, but it is a power to be sparingly 
exercised, and only in cases where the interests of justice imperatively 
demand it; for it is no light thing to wrest property from the hands 
of its owners. Mère insolvency, arising from no proved fault in the 
management of private corporations, is not a suflScient ground. There 
should be some évidence of waste or mismanagement or carelessnesa 
or fraud, or extravagance, wantonness, or collusion; some ground to 
ipprehend that the property will suffer détérioration or serions in- 
jury; something to show that there is danger of probable loss, or that 
some rights may be substantially impaired. No such attending cir- 
camstances are shown hère. There is no charge or proof of misman- 
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agement or mîsconduct or extravagance, or of any fact tending to show 
that the safety of the property will be imperiled if left in the hands 
of its owners, or that its earning power will be increased by a change 
of management. Afladavits from citizens of Spartanburg of the high- 
est standing hâve been submitted, setting forth that the superintend- 
ent, C. W. Harty, is "thoroughly honest, intelligent, capable, and ener- 
getic," and that they "consider the présent management of the Spar- 
tanburg Waterworks Company as good and efficient as should be 
desired." The salary paid to Harty seems moderate, as do ail the other 
items in the expense account; and there is no reason to believe that 
a change of management will increase the efSciency of the plant, or 
that he is not doing as well with it as would any receiver appointed 
by this court. The failure to earn interest is not attributed to him 
as a fault. It is incident to the property itself. Ail agrée that the 
temporary receiver is a gentleman of the highest charàcter and busi- 
ness ability, but it is not pretended that he has any expérience in 
this kind of business, or any spécial aptitude from which results more 
beneâcial to the bondholders can reasbnably be expected. The ap- 
pointment of a receiver, involving also the appointment of counsel, 
will impose upon the company the burden of additional expense, with- 
out any apparent compensating advantage, — an expense which its 
narrow income will ill allow. Feeling that the case is one where 
there is no reason to believe that the court can interfère usefully, 
it will not interfère at ail. The order appointing a temporary re- 
ceiver is vacated, and the motion for a permanent receiver is refused, 
with leave to apply hereafter, if occasion shall arise. Meantime an 
order will be entered directing C. W. Harty, the superintendent and 
manager, to file with this court, quarterly, an account of the receipts 
and disbursements of the company, with itemized statements thereof ; 
and he will be directed to allow to the solicitors of the plaintiff free 
access at ail times to the books and papers of the company, and in- 
spection of ail vouchers; and such solicitors may apply for such fur- 
ther orders as they may deem necessary for the protection and préser- 
vation of the property. 



STAPYLTON v. STOCKTON et al. 

(Circuit Court of Appeals, Fifth Circuit. January 3, 1899.) 

No. 761. 

1. Nationai, Banes — Transfbrs dp Propektt when IIISOI.VENT— Validitt. 
Rev. st. § 5242, maklng void any transfer of property or payment of 
money by a national bank when insolvent or in contemplation of in- 
solvency, with a vlew to prefer a creditor or to prevent the application 
of its assets in the manner prescribed by the statute, has référence to the 
payment or securing of exlsting debts, and does not render Invalid trans- 
fers by way of security for a loan then obtained, and of which ail crédit- 
ors presumptively receive the beneflt, although, as a part of the same 
transaction, it is agreed that the security given shall also stand as security 
for an antécédent indebtedness to the person maklng the loan. While 
such agreement is inyalid, if the creditor acts in good faith, and in the 
bellef that the bank is solvent, it does not deprive him of the right to the 
security, to the estent of his présent advances. 
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3. SAME— IîïVAI,TD CONVETANCE AS SeCURITT — EQUITABLE MORTGAGE. 

The président of a national bank, who owned a majority of Its stocls, 
aud exercised full control of its aïfairs, with the acqulescence of the di- 
rectors obtained a loan for tlie bank at a tlme when it was in fact In- 
solvent, though It was not known or believed to be so by ttie lender. Aa 
security the président executed a deed to the bank building and lot; pro- 
ducing what purported to be a certified copy of the minutes of the action 
of the board of dlrectors authorlzing the conveyance, though no such 
action had In fact been taken. Hdd that, it being consistent wlth the 
course of décision in the state, the deed, though insufflcient as a légal 
conveyance by the bank, would be upheld as an équitable mortgage. 
8. Same— Delat in Recording Mortgage. 

The fact that such deed was not recorded until the day the bank closed 
its doors did not entitle the gênerai creditors of the bank to hâve it set 
aside, where there was no agreement to wlthhold it from record, and, un- 
der the laws of the state, it was good as a mortgage, as between the par- 
ties, though not recorded. 

Appeal from the Circuit Court of the United States for the Southern 
District of Morida. 

F, P. Fleming and F. P. Fleming, Jr., for appellant. 
C. D. Rinehart and W. H. Baker, for appellees. 

Before PAEDEE and McCORMICK, Grcuit Judges, and PAE- 
LA2!ÎGE, District Judge. 

McCORMICK, Circuit Judge. In the opening of the brief of coun- 
sel for the appellees there is a statement of this case, which, on exam- 
ination, we hâve found to be correct and admirable. It is as follows: 
This is a suit brought by the receiver of the Merchants' National Bank 
of Ocala, an insolvent national bank, to hâve vacated and set aside 
certain transfers of real and personal property made by the Ocala bank 
before the bank went into the hands of the receiver, upon the ground 
that thèse transfers were made by the Ocala bank contrary to the 
provisions of section 5242 of the Revised Statutes. The facts out 
of vt'hich this controversy arose may be briefly stated as follows: The 
défendant Clarence B. Collins was in 1896 state treasurer of Florida, 
and had a large amount of state funds deposited with the Ocala bank, 
estimated at about $42,000. About October 18th of that year, R. B. 
McOonnell, who was président of the Ocala bank, notified Collins that 
the bank would hâve to hâve more money, or suspend. Collins tele- 
graphed the défendant Stockton, who was président of the National 
Bank of the State of Florida, of Jacksonville, Fia., to meet him and 
McConnell at Jacksonville (Stockton's home). On the 18th they met 
at Stockton's bouse. The situation was discussed, and Stockton, on 
behalf of his bank, refused to advance McConnell or the Ocala bank any 
money. McConnell then made a statement of the flnancial condition 
of his bank, which statement was accepted as true by the others. This 
statement was that the Ocala bank owed |9 5,000 to depositors, of 
which $42,000 was due to Collins, leaving $53,000 due to others, and of 
this about $30,000 was under his personal control, in. one way or an- 
other, and would not be drawn ; that he had $12,000 in cash assets, and 
only owed $20,000 in bills payable, which were amply secured; that 
the assets of the bank were double the amount of ail of its liabilities. 
The reason assigned by McConnell for the condition of the bank was 
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the gênerai' flnandal dépression, the uncertainty attendîhg the ap- 
ptoàeliîïi^ prësîdential élection:, the difiSculty in making collections, and 
the spF;eadin& 6f malicious an^false reports about him and the bank 
by persona maliciously disposed towards him and Ma bank. Finally 
an agreèment was entered into between CoUins and McConnell, acting 
on behalf 6f the Ocala bank. Collins ^greed to advance to the Ocala 
ba,nt |15,000, through Stockton ând the Jackçonville bank; and 
McConnell, for the Ocala bank, -was to exécute notes to the Jacksonville 
bank for this sum. The Ocala bank was to transfer to Stockton and 
the Jacksonville bank, and did so transfer, certain security. Thèse 
^ecuntips weFfe of three classes: (1) Bills receivable, and cther like 
colla|:eÈa]; (2) thè.equity of the Ocalà bank m certain collatéral already 
hypothecated with the National City Bank of New York City; and (3) 
the city lot in Ocala upon which the bank building of the Ocala bank 
was loç^ted. This lot was copveyed by, warranty deed tp John Nr C. 
Stockton, the deed being absolute on its face. The indebtedness se- 
cured may in like manner be divided into three classes: (1) The 
115,000 advanced on 6i? abovJt Oçtober 18, 1896; (2) a note for |22,000 
given to represent that much of the deposit of $42,000 heretofore men- 
tionéfl; '(3). whatever balance in open account there might be then due 
Collins. At the time thèse transactions were entêred into, Stockton 
and Collins believed the Ocala bank to be solvent, although the after 
develojmênts tended to show that McConnell must haie known that 
the bank was insolvent. The testimony introduced by the complain- 
ant (à'p^ellant hère) throngh the Witness Eedding, showing that Mc- 
Connell' kept for the bank two sets of books; one set being the usual 
set keptby the bank, and the other sety known as the "Keconcilement 
Book," for the private inf ormatioh of himself . In this reconcilement 
book ^e kept the items that from time to time should hâve been 
chargetd to his bank's account with its correspondents,; and items that 
shouldi hâve been credited to his correspondents. 'In the statements 
of the condition of the Ocala bank made to Stockton and Collins, Mc- 
Connell did not take his figures from his reconcilement book, but gave 
a set of figures at that time usefui to his purpose. Fifteen thousand 
dollars, on the faith of thèse collaterals, was loaned to the Ocala bank 
by Colliàs, and received by that bank. Afterwardsy on! January 14, 
1897, thè'Ocala bank closed its doors, and subsequently the complain- 
ant was appointed by the comptroller of the currency its receiver. 
The deed tb the bank building and lot was recorded January 14, 1897; 
an eifort having been made on the 13th to hâve the deed recorded. 
There wâs no agreement between the parties not to record the deed, 
or to withhold it from record. The deed of conveyance was executed 
by McConnell as président of the Ocala bank, under what purported to 
be a certified copy from the minutes of the board of directors. The 
défendants when they parted with their money relied upon this resolu- 
tion as being true and worthy of full confidence. The complainant 
proved that no sjuch resolution appeared upon the minute book of the 
bank, and, by the testimony of several directors, that no such resolution 
had ever been passed. McConnell had committed suicide in the time 
between the failure of the Ocala bank and the filing of the bill in this 
case. The testimony of ail the directors examined showed that Me- 
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Connell was the ownfer of a controUing interest in the bank, and that 
the management of its affaira was exclusively under his immédiate con- 
trol. The directors knew notliing of the business of the bank. No 
meetings of directors were ever held, except at long intervais; and 
then such meetings were only formai, and simply ratified such action 
of the président as he deemed advisable, and passed such resolutions as 
he wistied passed. By consent and stipulation of the parties to the 
suit, while the bill was pending, and before final decree, the real estate 
was sold, and the amount of the purchase price, |8,000, was deposited 
in the registry of the court. This stipulation provided that ail ques- 
tions concerning the ownership and disposition of the money should be 
settled in this suit. Some moneys (|1,949.23) were, under a similar 
stipulation, deposited in the registry of the court, which moneys arose 
out of collections made ont of the equity in the collatéral hypothecated 
with the National City Bank of New York City. The cause coming on 
to be heard on final hearing, the lower court adjudged (1) that the at- 
tempt to secure the |22,000 note and open account were void; (2) that 
tbe défendants were entitled to the benefit of ail the security, including 
the mortgage on the bank building and lot (then reprësented by deposit 
in the registry), until the fuU sum of |15,000, with interest, had been 
paid, including in such payment ail dividends; (3) that an accounting 
of the collatéral held by the défendants should be had. By this decree 
the complainant felt aggrieved, and appealed to this court, and assigns 
as error the entry of such final decree, and more speciflcally the allow- 
ing of any lien upon either of the three classes of security for the pay- 
ment of the notes for |15,000. 

The assignment of error s, with 11 spécifications, présents two ques- 
tions: (1) Was it compétent for the bank to secure the |15,000 ad- 
vanced by CoUins at the time the security was given? (2) Was the 
security attempted to be given on the real property sufQcient to bind 
the receiver? The circuit court answered both of thèse questions in 
the affirmative. The receiver insists that this ruling was erroneous, 
and, with regard to the first question, f ounds his contention on section 
5242 of the Kevised Statutes, which reads as foUows: 

"AU transfers of the notes, bonds, bllls-of-exchange, or other évidences of 
debt owlng to any national banliing association, or of deposits to its crédit; 
ail asslgnments of mortgages, sureties on real estate, or of Judgments or de- 
crees in its favor; ail deposits of money, buUion, or other valuable thing for 
Its use, or for the use of any of Its sharehoMers or credltors; and ail pay- 
ments of money to either, made after the commission of an act of insolvency, 
or In contemplation thereof, made with a view to prevent the application of 
Its assets In a manner prescribed by this chapter, or with a view to the préfér- 
ence of one créditer to another, except in payment of its circulatlng notes, 
shall be utterly nuU and void. • • •" 

It could hardly be contended by counsel for the appellees that at the 
time this advance was made to the bank the président had any reason- 
able expectation of being able to extricate it from its difficulties. And 
if, in charity, we should concède that he had persuaded himself tobe- 
lieve that this advance would enable him to regain and maintain the 
crédit of his bank, he must, as Judge Wallace said in Roberts v. Hill, 
24 Fed. 571, hâve taken counsel of his hopes, and not of his judgment. 
It bçing thus reasonably apparent to the officers of the bank that it 
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must presently be unable to meet its obligations, it will be conceded that 
the bank was legally in contemplation of insolvency when this advance 
of $15,000 was made to it by Collins. The proof, we think, shows 
that Collins and Stockton relied on the représentations made by the 
président of the bank, and in good faith acted thereon. Those repré- 
sentations, if they had been true, were reasonably sufQcient to justify 
the belief on the part of Collins and Stockton that the bank, though 
temporarily in difflculty, was in fact solvent, and, with the aid asked, 
might overcome its embarrassments. In such circumstances it was 
not unlawful for the bank to seek, or for others to extend, help. It 
would indeed be difiacult for a bank ever to borrow money, if the mère 
fact that it needed to borrow money put ail who were able and wiUing 
to aid it upon notice that it was in contemplation of insolvency, in such 
a sensé and to such an extent as to deprive it of capacity to bind itself, 
and them of capacity to take security from it. There is certainly 
nothing in the statute to support this view. It forbids the transfer of 
securities made with a view to prevent the application of its assets in 
the manner prescribed by law, or with a view to the préférence of one 
creditor to another, with a named exception. As to this |15,000 ad- 
vance, it cannot reasonably be said that it gave Collins any préférence, 
or that it was made with, a view to obtain for Mm a préférence in 
référence to it. He paid out the money. It went into the bank. Not 
a dollar of it, so far as the record shows, went to any preferred creditor. 
It was used, and doubtless ail used up, in the regular opérations of the 
bank. For this advance he took security, which at the time did not 
appear to be, and which is proved not to hâve been, excessive, — cer- 
tainly not beyond that reasonable margin of surplus which saf e invest- 
ments require. As a part of this transaction, it was provided that this 
reasonable amount of surplus in the security should be held by the 
party making the desired and necéssary advance as security for an 
antécédent debt due from the bank to him. This part of the transac- 
tion did violate the statute, and was void. The appellant contends 
that, being void as to this part, it cannot be held good as to the ad- 
vance at that time received by the bank. He supports bis contention 
with this extract from the opinion of Judge Wallace in Armstrong v. 
Bank, 41 Fed. 234: 

"If the seMlng of the securities had resulted, elther in conséquence of a 
subséquent express contract, or in conséquence of any implication from the 
nature of the transaction, in glving the défendant a lien for the antécédent 
Indebtedness of the Fldelity Bank, it Is extremely doubtful whether the trans- 
action could be upheld. The cases of Bank v. Oolby, 21 Wall. 609, and Bank 
V. Butler, 129 TJ. S. 223, 9 Sup. Ct. 281, take a view of the statute which sug- 
gests that no préférence can be obtained by one creditor of a national bank 
over another, af ter the bank has become insolvent, whether obtained with the 
consent of, or by adversary proceedlngs against, the bank, and whether the 
creditor has or has not any reason to suppose the bank to be insolvent at the 
time." 

In the same opinion we flnd this language: 

"The statute is directed to a préférence, not to the glving of security when 
a debt is created; and if the transaction be free from fraud in fact, and is in- 
tended merely to adequately protect a loan made at the time, the creditor 
can retain property transferred to secure such Ipan until the debt is paid, even 
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though the debtor Is insolvent, and the eredltor bas reason at the Urne to be- 
lieve that to be the fact." 

We hâve carefully examined the cases of Bank t. Colby and Bank v. 
Butler, supra, and tind that they both relate whoUy to antécédent dehts. 
And, as we construe thèse cases and the case of Armstrong v. Bank, 
they do not support the contention of the appellant in this case, and 
are not înconsistent with the ruling of the circuit court. There is no- 
question in this case as to the lien in favor of the United States on ail 
the securities of the bahk to protect its circulation. The question is 
one whoUy between other creditors. And it appears to us inéquitable 
to hold that other creditors, who must be presumed to hâve received 
their due advantage from the advance of the $15,000 made by Collins, 
should be suffered to keep that advantage, and to require him to surren- 
der security which he in good faith took at the time he made the ad- 
vance. 

As to the second contention of the appellant, we think the deed 
given by the président of the bank must be held to be good as a pledge 
for the repayment of the money received thereou at the time the pledge 
was given. There is nothing in the statutes of the United States 
which forbids this transfer being made in the manner that it was made, 
if the directors of the bank had in fact authorized it. There was noth- 
ing in the transaction, therefore, to charge Collins with notice that the 
président was not authorized to convey the real estate, or that the 
président was not authorized to certify to a resolution purporting to be 
taken from the minutes of the proceedings of the board of directors. 
It is manifest that the design of the parties was that the deed should 
serve as security for the repayment of the money. On this, in part, 
the money was advanced. And even though the deed be wanting in 
fuU, formai exécution as an act of the bank, the gênerai authority of 
a président, and the gênerai relation of this président to the bank, and 
ail the circumstances and conditions under which the deed was given, 
we think, are sufQcient to sustain it as an équitable mortgage, under 
the statutes and décisions of the state of Florida. Margarum v. Orange 
Co., 37 Fia. 165, 19 South. 637. The deed to the bank building and 
lot was recorded the same day the bank closed. An effort had been 
made on the .previous day to hâve the deed recorded. There was no 
agreement between the parties not to record the deed, or to withhold 
it from record for any time. As between the parties, the deed, if 
otherwise good as a mortgage, was good, without référence to whether 
it was recorded or not. Eogers v. Munnerlyn, 36 Fia. 591, 18 South. 
669. We think it would be going very far to hold that, under thèse 
circumstances and conditions, the gênerai creditors obtained by force 
of the United States statutes a lien on this property before the flling 
of the deed for record. At the most, there is nothing to show priority 
in favor of either, as the failure of the bank and the flling of the mort- 
gage for record were cotemporaneous. We conclude that the decree 
of the circuit court appealed from should be, and it therefore is, af- 
flrmed. 
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flEMMICK V, STANDARD OIL CO. 

(CiMuIt Court of Appeals, tWrd Circuit Januàry 9, 1899.) 

No. 13. 

L Equitt— I/ÀOHBS— Suit for Accoukting. 

Wliere tljere bas been unreasonable delay, or apparent acqulescence 
for a considérable tlme, a court of equity will refuse to entertain a bill 
for an à'ccounting, though not barred by limitation, froip considérations of 
public poliCy, growing out of tlie difliculty of doing ehtire justice after 
the lapse Of such tlme. 

3. Samk-*-Aï.léoation8 of Bill Consideked. 

In 1896: plalntifC flled a bill, from which It appeared that, by the terms 
of a lease made in 1878, défendant agreed to account for and pay over 
to i>laîntifif aild his partner annually, ending in 1884, a sliare of certain 
profits earned each year, which it guarantied would amount to a specifled 
8um aniiually. Each year the défendant pald over the sum so guarantied, 
which was acceptedi Plaintiff's partner died in 1886, and plaintiff, since 
' about : that tiine, and until the flîing of the bill, bas reslijed abroad. It 
wfts alleged that thè share of the profits to which plaintiff and his part- 
ner ivere Gtitltléd under such contîract largely exceeded thè amounts paid, 
and an aiecîcmnting in relation thereto was aslied. It was not shown that 
plalntjfl, oj;Ma partner in his lifetime, ever made objection or complaint 
as.to t^e amounts pald by défendant. Seld, that the showing was Insuffi- 
Ciëtit to excuse the delay in bringing the suit. 

:ril ' 'i'; :,,■■■ ■ ■ . |i' 

A^ipè^'lfdto the Circuit Coui^bf the United States for the Western 
Distriét/ôf Pènnsylvania. 

This ifàà\a suit in ecjuity for an accounting, and was heard in the 
circuit court on à dendtlrrer to thfe Mil, which was sustained by BUF- 
FIN(}ÏOîN; District Jndge, in the' f Ollo wiiig opinion : 

■,■'■'■' I r '■! r i *'■ ■' " .''■.- 

Ip March, 1896, Roland J. Hemmlciu a citizen of the repul^lle pf Switzer- 
latid,:nlë'd a bill in equity against the Standard OU Company, a corporation 
of the state of Perinsylvanla, and the Standard Oil Ooinpany, a corporation of 
thé State' of Ohio, praying an accoiontlng. To thla bill the former company, 
whi<;bi#Qi^e was serred wlth process, appears, and demurs, Inter alla, on the 
ground-of, lâches in brlnglng suit Th© facts diselosed by the bill are as fol- 
lows: ',''' " ■ , . 

On Mâirch 9, 1878, A. IJj'ons & Go., aflrm composed Of À. I/yons and the 
plaiBtlffl, who sues as survl^ring partner, entered into an agreemeht with the 
StandajPd Qil Company of 'Pennsylvania,,by which it leased to said company 
its oil rçflnery and certain other property, and agreed to.pperate the refinery 
for flve years for said company. Upoh its part the companj^ agreed to pay 
Mr. Lyons an annual salary of $6,000, ahd Mr. Hemrdicli one of ?2,5O0, and 
to the flirkh the sum of $3,600 per year for ground rent If also agreed to 
pay a fprfher sum of rental as follow^: In March, 1879, a sum equal to i/ses 
part of the amount of net profits for the year 1878 of the Standard Oil Com- 
pany of Ohio,' certifled to by the treasiirer and auditor of thé latter company; 
in the mdnthà' of March, 1880, 1881, 1882, and 1883, réspebtively, 1/201 of 
che likéipl'ôflts for the respective precedlng year; and Un March, 1884, Vso* 
of the li^ profit for 1883. Thèse payments the company guarantied should 
average $9,162.50 per quarter, and In tjiç aggregate at Jeast $183,250. The 
1)111 concèdes the ; salary, ground rent, ànd profits to thê guarantied amount 
were paidv ! The ' agreement 'f urther pfovlded "that, where thé percentage 
of the total amount of the said net profits to be paid to the parties of the flrst 
part, as above provided, shall exoeed the sum abore guarantied, a statement 
of the amount of said net profits for and dnring the respective periods afore- 
said shall and will be procured by the party of the second part and dellvered 
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by It to the parties of the flrst part, whieh statement shall be made and signed 
by the treasurer and auditor of the said Standard OU Company of Oleveland, 
Ohio, and by their ofBcers certifled to be true and correct, and shall be bind- 
ing and conclusive on ail ï)artles." By an addition to said contract, the 
Standard Oil Company covehanted with A. Lyons & Co. that the Pennsyl- 
vania Company would fulfill its covenants. The firm of A. Lyons & Co. 
continued to do business at Pittsburg until March 9, 1883, when it sold ail its 
property to the Standard OU Company of Pennsylvanla. Mr. Lyons died at 
Pittsburg, August 9, 1886; From some period prlor to Mr. Lyons' death (how 
long the bUl does not state), and since that time, Hemmlck bas resided abroad. 
For eight years prior to the flling of the biU he bas been engaged in the 
public service of the United States, and has continuously resided at Vevey, 
Switzerland. The bill does not state where Mr. Hemmick resided from 
March, 1883, until he went abroad, some time prior to Mr. Lyons' death. and 
whether he returned to the United States after so going abroad. No state- 
ment Is made as to whether the alïairs of the firm were settled and closed up 
betweeû the partners, or whether any steps were taken by Mr. Lyons, or 
demands made by hlm, to procure payment of any alleged llabUity of the 
lessee company to the firm under the contract. The bill goes on to charge 
(and this is the basis of the présent siiit) that the amount which the firm is 
entitled to receive under the provision quoted largely exceeded the stipulàted 
minimum sum of $36,850 per annum, and that no part of the sum so due, 
which, they charge, was at least $100,000, bas been paid, and that no statement 
of said net profits, certifled as providéd, has been furnished by either com- 
pany. It allèges that fréquent demands bave been made by the complainant 
for such statements, but when such demands were made is not shown. As a 
reason for delay in bringlng suit, the bUl sets forth: "Your orator further 
avers that by reason of bis absence beyond the seas, and his employment In 
the service of the United States, obliglng him to remaln absent from this coun- 
try, he was not Informed of the sums of money due or becoming due and owing 
to the said firm, or of the nonpayment thereof, or that the said défendants 
hereln denied liabUlty, and refused to render the statements and to account 
for the profits and rentals under said contract to him aS surviving partner of 
said firm under the said contract, nor had he at any time any means of ob- 
talning such Information, he having necessarily left the matter In charge of 
hls former co-partner, Andrew Lyons, who died on or about the 9th day of 
AugUst, 1886, during the absence of your orator In the republic of Switzer- 
land." 

/The eomplaint Is a stale one. The flrst annual payment of rental fell due 
In March, 18T9, and the last In March, 1884, and this suit was not brought 
until March, 1896. But this is not a case of no accounting wha;tever. During 
the life of the lease, concededly, ail the payments providéd for by It, amount- 
Ing in the aggregate to $48,750 a year, were made as th'ey fell due, and, for 
aught that appears in the blU, were accepted by the plaintiff and hls partner 
wlthout question, and Mr. Lyons died some two years after, wlthout claimlng 
anything further from the company. Where Mr. Hemmlck was during the 
two years following 1884 is not shown, nor is any reason suggested why, If 
he did not regard the payments as in fuU, he did not raise some objection. 
No reason Is suggested why the statute of limitations did not begin to run 
when the last payment fell due, for, even If Hemmick were under any disa- 
bility (which fact does not affirma tively appear), Mr. Lyons was on the 
ground, and his subséquent death, or the voluntary return of Hemmick to his 
home In Switzerland, would not toll its running. Tbere was nothlng to 
prevent the latter from communicating by letter or through counsel. if he 
saw fit to employ any, and make demand upon the company for settlèment. 
Indeed, it was his duty to do so. The parties were dealing at arm's length. 
There was no trust relatlonship between them. No trust was reposed in the 
one, and relied on by the other. That he did nelther, but supinely suffered 
the matter to rest upon the firm's acceptance of a stated sum, wlthout eom- 
plaint through ail thèse years, are weighty facts, and, in the absence of any 
substantial explanation, conclusive against him, when, years afterwards, he 
cornes into a court of equlty, and prays an enforced accounting. Assuredly, 
be cannot complain that such accounting is denied him, when he has taken 
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absolutely no steps during thèse years to secure a Toluntary one, or to place 
hlmself in a position to enforce one by law. Stale claims are not regarded 
witli favor by courts. Statutes of limitations are for the gênerai good, and 
their wholesome application in most cases best subserves the ends of justice. 
The application by a court of e<3uity of analogous princlples, even when the 
statutes of limitations do not apply, Is one of the beneficent powers lodged in 
the hands of a chancelier. 

In Godden v. Kimmell, 99 U. S. 201, Mr. Justice ClifCord said: "Stale 
claims are never favored in equlty, and where gross lâches is shown, and 
unexplained acqulescence in the opération of an adverse right, courts of 
equity frequently treat the lapse of time, even for a shorter 'period than the 
one specified in the statute of limitations, as a presumptive bar to the claim. 
Stearns v. Page, 7 How. 819; Badger v. Badger, 2 Oliff. 154, Fed. Cas. No. 718. 
* * * But there is a "défense, peculiar to courts of equity, founded on lapse 
of time and the staleness of the claim, where no statute of limitation governs 
the case. * * • Such courts, in such cases, often act upon their own 
inhérent doctrine of discouraging, for the peace of soclety, antlquated de- 
mands, by refuslng to interfère where there bas been gross lâches in prose- 
cuting the claim, or long acquiescence in the assertion of adverse rights. 
Badger v. Badger, svipra; Roberts v. Tunstall, 4 Hare, 269; Stearns v. Page, 
supra." 

In Landsdale v. Smith, 106 U. S. 392, 1 Sup. Ct. 350, It is said: "It has 
been a recognized doctrine of courts of equity, from the very beginning of 
their jurisdiction, to wlthhold relief from those who hâve delayed for an un- 
reasonable length of time in assertlng their claims. Elmendorf v. Taylor, 10 
Wheat. 152; Piatt v. Vattier, 9 Pet. 405; Maxwell v. Kennedy, 8 How. 210; 
Badger v. Badger, 2 Wall. 87; Oholmondeley v. Clinton, 2 Jac. & W. 1; 2 
Story, Eq. Jur. § 1520." 

So, also, In McKnigbt v. Taylor, 1 How. 168: "It is not merely on the pre- 
sumption of payment, or In analogy to the statute of limitations, that a court 
of Ghancery refuses to lend Its aid to stale demands. There must be con- 
science, good faith, and reasonable diligence to call into action the powers of 
the court. In matters of account, where they are not barred by the act of 
limitations, courts of equity refuse to Interfère, after a considérable lapse of 
time, from considérations of public policy, and from the dlfllculty of doing 
entlre justice, when the original transactions hâve become obscure by time, 
and the évidence may be lost. The rule upon this subject must be eonsidered 
as settled by the décision of thls court In the case of Piatt v. Vattier, 9 Pet. 
416, and that nothlng can call a court of chancery into actlvlty but conscience, 
good faith, and reasonable diligence, and, where thèse are wanting, the court 
is passive, and does nothlng, and therefore, from the beginning of equity 
Jurisdiction, there was always a limitation of suit in that court." 

And to the same effect in Fosdlcli v. Machine Shop, 58 Fed. 817: "It Is a 
well-settled principle that a court of equity wUl not give its assistance to en- 
force a right, however clear It may hâve once been, when a long time has 
elapsed without action by the owner of the right Hence, In matters of ac- 
count, although not barred by the statute of limitation, courts of equity refuse 
to interfère, after a considérable lapse of time, from considérations of public 
policy, growing out of the difflculties of doing entlre justice, when the original 
transactions bave become obscure by lapse of time, and the évidence may be 
lost. Story, Eq. Jur. § 529; Badger v. Badger, 2 Cliff, 137, Fed. Cas. No. 718; 
Id. 2 Wall. 87." 

Applying thèse princlples to the case before us, we are of opinion the delay 
in bringing suit has, under the facts of the case, the situation of the parties, 
and the relationship between them, been such that It must be adjudged a fatal 
barrier to Its prosecutlon in a court of equity. This cause of demurrer being 
sustained, a discussion of the other grounds alleged is needless. 

Wm. H. Van Steenbergh, for appellant. 
D. T. Watson, for appellee. 

Before ACHESON and DAILAS, Circuit Judges, and BUTLER, 
District Judge. 
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DALLAS, Circuit Judge. We ail concur in the conclusions of the 
circuit court, and in the reasons therefor expressed in its opinion. 
That opinion is so full and satisfactory that any further discussion of 
the case is needless. The decree is aflarmed. 



VBNNBR V. FITZGERALD et al, 

(Circuit Court, S. D. New York. January 10, 1899.) 

Iksolyent Corporations — Powbrs of Reoeganization Commitïeb — Eight s 
OF Stockholdbrs. 

A reorganization committee, appolnted by holders of the stock and se- 
curlties of an insolvent railroad corporation, in wliose hands liave been 
placed many millions of dollars' wortt» of différent securities, held in many 
rights, for the purpose of elïecting a reorganization of the corporation 
upon the same franchises, must necessarily be accorded a wide discrétion; 
and where, by the agreement under -which it acts, it is given "absolute 
and complète discrétion and latitude in the use, disposition, and distri- 
bution" of the reserved securities of the new corporation, a court of 
equity will be authorized to interfère with such distribution only upon a 
considération of the entire arrangement of compromises, concessions, and 
inducements made by the committee; and a bill by a stockholder, merely 
alleging that certain acts of the committee, in purchasing securities of 
the old Company, and in distributlng securities of the new, are foreign to 
the purposes of the committee, and unauthorlzed, Is insufflcient to show 
an équitable rlght to an Injunction or to an accounting by members of 
the committee. 

This is a suit in equity by George L. Venner against Louis Fitzgerald 
and othérs, members of a reorganization committee of the stock and 
security holders of the Union Pacifie Railway Company. Heard on 
demurrer to the biU. 

George H. Yeaman, for plaintiff. 
Rush Taggart, for défendants. 

WHEELER, District Judge. The bill allèges that the plaintifE, a 
citizen of Massachusetts, was the owner of 200 shares of the capital 
stock of the Union Pacific Railway Company, which was insolvent, 
of the par value of |20,000, and that were, with many millions of 
other stocks and securities, placed m the hands of the défendants Fitz- 
gerald, Schiff, Depew, and Hughitt, who, with T. Jefferson Coolidge, 
Jr., and Oliver Ames, 2d, also citizens of Massachusetts, constituted 
a reorganization committee of the stock and security holders, for whom 
the défendant the Mercantile Trust Company is a depositary, pursuant 
to a plan by which, the plaintifl would beeome entitled to the same 
amount of common stock of the Union Pacific Railroad Company, a 
new corporation with the same franchises; that the committee has, 
from assets of the old company, paid to the défendants J. P. Morgan 
& Co. at one time $2,250,000, and at another time f 3,330,000, for bonds 
and securities, which purchase, "and varions others of like character, 
was whoUy foreign to the objects and purposes of the said plan and 
agreement of reorganization"; that |2,122,000 of par value of pre- 
ferred stock of the new corporation has been delivered to the réorgani- 
sation committee, $1,273,200 of which is to be distributed by J. P. 
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Morgan & C!ô.ywithout considération, to holders of trust notes of the 
oM corporation, $424,000 of wWch is to be delivered as a bonus to a 
syndicate, and |424,400 of which is to be retained by that firm for its 
own compensation; that the committee "hâve, in divers ways and for 
différent purposes, and which your orator cannot specifically state, 
expended and disbursed large sums of money coming to their hands 
as aforesaid, without authority and for no legitimate purpose of ex- 
ecuting and carrying into effect the said plan and agreement for reor- 
ganization,"-^and prays for an account of the "acts and proceedings 
of the said defeiidants, composing said committee, in and about the 
issue, receipt, transfer, and disposition of the preferred stock," bonds, 
securities, and moneys, and for an injunction restraining the issuing 
or delivçryof the preferred stock, and for further relief. 

The blll has been demùrred tô for want of parties, citizens of the 
same state as the plaintiff, and others, and for want of equity; and 
the demurrer has now been heard. That no rights of those not parties, 
and no rights of those who are that cannot be separated from the 
rights of thpse vi^ho are not, càn properly be adjudged is not, and could 
not be, disputed; but the charges against the committee are said to 
be for breachés of the trust, in which each would act outside their com- 
mon duty for himself, and not for the others, and the collatéral note 
holders are s^jid to be so conatàntly changing that they cannot be made 
parties, but are représente^ by J. P. Morgan & Co., trustées. The ac- 
count prayed is, howevèr, of the acts and proceedings of ail the mem- 
bers ofthe coounittee, in which' ail would be involved, and none could 
be separated. An injunction might, perhaps, run againét some, when 
ail could not be reached, îbo prevent a wrongful violation by those 
Within readhr Of etiuitablé rights, if such should be found to exist. 
By the plan of reorganization, as understood, the plaintiff was to hâve 
stock of the new company in equal amount for that of the old; and the 
gist of his complaint seems to be that, by thèse acts and proceedings 
of the committee, his new stock will be diminished in value, through the 
depletion of assëts, and iàci'èase of preferred stock so created. The 
agreemeût undër which the plaintiff deposited his stock appears to pro- 
yide thàt: ' 

"The coïnniWète shâll hatë' ttbsolute and complète discrétion ànd latitude 
in the use, •dlspOteîtloh, or dlStrlBtltion of ail securities of the new company, 
which are specifled In the plan as ireserved for ;the purposes therein stated, and 
which are In. expess of the securities there çsmbraced In the deflned Issues" 
for reorganization purposes; p.nd It mp,y use, dispose of, distrlbute, or appor- 
tlon any of sucïi reserved securities of the new company, In àny manner and 
upon any tMtoS 'Which it may ideem expédient or advlsabie, to promote or 
accompUsh the substantlal objects and purposes pf the. plan and of this agree- 
•ment." • ,, ■' i ii -, . . ■ , 

The handling of such immense amounts. of différent securities, held 
in so màùylrights, for theîpurpose ofi reorganization upon the same 
franchisés,* 'l^sqWirëd, for the committee, very wide discrétion' in ail di- 
rections; Thé iplaintiff must hâve understood that, in depositing his 
stock undèrï*he agreement, 'it would necessarily be liberally construed 
towards cOnferring the powèrs required for accomplishing the desired 
resuit; He so agreed that they should do what they should see fit to 
So that he doès not seèm to be entitled to hâve the business stopped 
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.or crîticîsm of its methods, although some of them, by themselves, 
may appear extravagant and unwarrantable, or even unconscionable. 
The whole arrangement of compromises, concessions, and inducements 
must be considered together, in order to understand whether any of 
them are so whoUy without the scope of what was intrusted to the 
committee that they should be suspended. The allégation of the for- 
eign character of the purchases of securities, without setting forth 
what securities they were, or whether they were brought into the ar- 
rangement, or were used to bring it about, does not show that the 
money paid was so lost to the assets as to affect the amount of pre- 
ferred stock that might properly be issued; nor does the allégation 
of the delivery of preferred stock to note holders, or tb a syndicate, or 
for commissions, in matters of such great magnitude, show such a 
breach of trust by those of the committee participating in it that it 
should be stayed. There does not seem to be enough set forth of the 
whole proceedings to show that the plaintiff is equitably entitled to 
hâve this part stopped for the préservation of the value of his holding. 
The gênerai allégation of misapplication of money, which is so un- 
known that it cannot be stated, adds nothing to what is otherwise in- 
BufQcieut 



SOMMEES V. CARBON HILL, COAL CO. 
(Circuit Court, D. Washington, W. D. December 28, 1898.) 

1. New Trial— Surprise. 

The mère fact that a party was surprlsed by the testlmony of a wltness 
is not ground for a new trial, but It must also be shown that its effiect 
was to deprive him of a fair trial; and where he was advised that the 
wltness would not testlfy aa he expected, and, in conséquence, decliued to 
call hlm, leaving the opposite party to do so, there Is no ground for sup- 
poslng the testlmony would be less prejudicial on another trial. 

8. Trial— Instructions— CoMMENTiKG on the Testimony. 

A provision of a state constitution that judges, In Instructing juries, shall 
not comment on the évidence, is not applicable as a rule of practlce In a 
fédéral court, and in such court it Is proper for the judge to comment fairly 
and Impartlally on the testimony, for the purpose of more clearly defining 
the issues snbmltted, and of assistlng the Jury In reachlng a Just conclu- 
sion. 

8. Master and Servant — Action fou Personal Injurv— SurpioiBNcv of Evi- 
dence. 

PlaintIfC, a coal miner, In an action against the owner of the mine in 
whIch he worlied to recover for injuries alleged to hâve resulted from an 
explosion of gas f ollowlng hIs striking a match to light a fuse, testified that 
he tested the locality 15 minutes before, and it was clear of gas, and aiso 
that the présence of gas In sufBcIent quantity to cause the explosion would 
hâve been indicated by the flame of his lamp. Bdd, that a verdict for 
défendant would not be disturbed, as the facts stated dld not Indicate that 
It negligently permitted the accumulation of standing gas, as alleged, but 
were only consistent with the theory that the gas suddenly escaped from 
some part of the surroundlng walI, and that the négligence, if any, was on 
the part of plaintiff In not observing hIs lamp immediately before strllîing 
the match. 

This case bas been argued and submitted upon a motion by ihe 
plaintiff for a new trial. 
81 F.— 22 
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The acaon Is to recover damages for a Personal injury suffered by the plaln- 
tlff while wôrklng In the defendant's eoal mine. The siibstantial part of the 
plaintlff's charge against the défendant, as stated in his original complaint, 
is as follows: "That at about the time of the accident complained of the 
plaintiff was -worliing at the face of chute No. 2, which was about 45 feet 
above the second crosseut. That a short tIme before sald accident he noticed 
gas accumulating at the said working place, at the face of chute No. 2. That 
the accumulation of gas was due and owing to insufflaient ventilation at the 
working place, and the lack of ventilation at the working place and face of 
the chute was due and owing to the négligence and carelessness of the fire 
boss, John Lowrey, and the défendant company, In this: (1) That John 
Lowrey fixed, managed, and arranged the canvas gâte in crosseut No. 1 so 
as to leave a wlde space or opening, through which a great volume of the 
air provided for ventilation would and did pass down and out of chute No. 2, 
and did not reach the face thereof, and an insufflcient amount of air for ven- 
tilation was forced up chute No. 1 through the second crosseut to the working 
place in chute No. 2; and (2) in the défendant ordering and providing crosseuts 
at the distance of 40 feet apart, whereas they should not be more than 30 
feet apart to Insure ventilation and a sufflcient amount of air at the face of 
the working places, as provided by law. That, soon af ter noticing "the accu- 
mulation of gas, plaintiff complained to Lowrey that there was gas accumu- 
lating at the face of chute No. 2; and notifled Lowrey that the accumulation 
was due to an insufflcient amount of air at the face of the chute, and com- 
plained to Lowrey of the opening In the flrst crosseut, and requested Lowrey 
to furnlsh the working place with more and better ventilation; but that Low- 
rey, neglecting his duty in this respect, failed to flx and arrange the canvas 
gâte In the flrst crosseut, and failed and neglected to furnlsh the working place 
in chute No. 2 with proper ventilation, and willfully and negligently allowed 
the gas to accumulate at the face of the chute in large quantifies. That the 
plaintiff, In pursuance of his regular course of duty and employment, aud 
thinking and believing that Lowrey had performed his duty according to law, 
and had freed the face of the chute from gas, proceeded to the face of the 
chute for the purpose of llghting and setting ofC a charge of giant powder by 
a fuse thereto attached. That, in his usual way and manner and practice in 
the mine, the plaintiff lighted a match for the purpose of lighting the fuse, 
but that, at the moment the match was lighted, the gas which had accumu- 
lated at the face of the chute through the carelessness and négligence of the 
défendant company exploded, throwing the plaintiff violently to the bottom 
of the chute, burning and mutllatlng the face and arms of the plaintiff, and 
burnlng and destroying both of the plalntifC's eyes, so that the same are beyond 
recovery, and the plaintiff will always remain bllnd during the remainder of 
his lifetlme." 

This court sustained a demurrer to this complaint on the ground that it 
was afflrmatively shown therein that the négligence and wrong complained 
of were the négligence and wrong of a fellow servant of the plaintiff, for 
which the défendant is not legally liable to respond in damages; and it was 
afflrmatively shown by sald complaint that the plalntifPs own négligence was 
a contrlbutlng cause of his Injury. Upon a writ of error the circuit court of 
appeals for the Ninth circuit reversed the Judgment of this court upon said 
demurrer, and remànded the case hère for trial (Sommer v. Coal Oo., 32 C. C. 
A. 156, 89 Fed. 54), and, af ter the .filing of an answer and reply, the case 
was tried before the court aud a Jury, resulting In a verdict In favor of the 
défendant. During the progress of the trial a second amended complaint was 
flled, in which the plaintiff deviated from his first statement by substituting 
in place of his former statement that he noticed the présence of gas at his 
working place in the chute, and that he reported the fact to the flre boss,— 
a statement to the effect that the plaintiff "noticed that the ventilation of said 
working place was not sufflcient to clear the same from gas and smoke as 
quickly and readily as it should be made to do so for the safety required in 
such places to sald mine; * * * that, soon after noticing the sald lack 
of air and ventilation, this plaintiff complained to the said Lowrey that there 
was not enough air at the face of sald chute No. 2, and notifled sald Lowrey 
that said lack of air and ventilation was due to the opening" in the canvas 
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gâte, whîch Is described substantlally as in the former pleadlng; and on the 
part of plaintiff the trial was conducted upon the theory that the plaintiSf did 
not, immediately preceding the accident, bave actual Itnowledge of the prés- 
ence of gas at his working place, nor report the présence of gas to the fire 
boss, but did linow that the ventilation was not sufficient to keep the chute 
clear of gas and smoke. It is shown by other allégations in the second 
amended complaint that the plaintiff had worked in said mine for about elght 
years prier to the accident, and that there are great accumulations of natural 
gas in said mine, whlch bas a tendency to flU the mine, making the opération 
of mining therein without a suflBcient current of air to dissolve and expel 
the gas impossible, which the plaintiff well knew. On the trial, the plaintiff 
himself testified that he had worked In this partlcular mine about a year and 
a half prier to the accident, and knew the mine to be a gaseous mine. He 
also gave testimony as foUows: 

"A miner, when he works in a mine and comes by gas, he knows It by his 
lamp. He knows when he works in a mine when there Is gas. I see by the 
flame in the lamp. It makes a little flame up and down,— that is, when there 
is gas there; that shows there is some gas. * * • A miner Icnows when he 
watch the flame of his lamp he sees a kind of blue in the flame, and the flame 
go up and down, then he knows ■ there is gas. So when he watch for gas, 
he can see a kind of flame,— kind of blue flame,— the way I see in that chute 
pretty soon after I go in there, about flfteen feet up. Q. What kind of flame 
did y ou say you saw? A. Well, blue. When the flame is kind of blue then 
I know there is gas in there, and I must make that out before I go in there 
to work. When there is no gas in the working place, then he can't see no 
flame there by— what you call that?— that gauze on the lamp. * • * Q. 
What time did you reach your working place? A. I guess it was about half 
past seven. Q. New, you may describe to the jury what you done from that 
time up to the time you had the explosion. A. Well, I go up from the gang- 
way, right up to the second crosscut. I go up to the first crosscut flrst when 
I go from the gangway,— up to the first crosscut,— and then I go up to the first 
chute in the second crosscut Then Into the second chute, and go right up 
to my working place. So I go along the place there, and I see where the 
fire boss he has been around there, and make a mark,— that he bas been 
around and put on the working places whether it has gas or not; and I see 
flrst that he has put his chalk mark around there that there Is no gas, so I 
started to work. I dig a little bit, just so much as to make a place enough 
for to drill a hole, and I drilled the hole about four feet; and then I go down 
in the crosscut for to f etch some powder up and my fuse. So when I go down 
there I went up and around where I can see somebody in the gangway, and 
in the big crosscut, where I see John Lowrey. He asks me, 'How is it up 
there?' 'Well, I tell him, we need more air up there. Shut the canvas 
gâte,— the hole in the canvas gâte down in the crosscut We got more gas 
down there.' He says, 'AU right.' Well, I go up with my powder and fuse, 
and I fix my powder on the bottom, and then I take my lamp, and put it 
under the rip. I wanted to see If the powder is put in too little or ail right 
In the rip. Then I take my lamp up, and put It ail around to the top and to 
the bottom, so I can see if the air Is enough, or if there is gas there. I don't 
flnd anything with my lamp there,— so I could see anything with my lamp 
there. I go up with my lamp ail along from the rip there, and look for 
gas. I wanted to know if there is anything wrong there, and I don't flnd 
npthing of any gas; and I want to see that my powder he ain't falling down, 
or anything. So I take my powder and paper and I make about four packages, 
or eartridges, then I take powder and paper, and tamp in the hole. So, when I 
hâve already got the hole tamped, then I take my tools, and go down to the 
crosscut, and then I go up again. . When I corne up again, I take a match, and 
strike the match so [illustrating], and so soon I fire the match then there 
comes pouf! and I don't know anything more! That fire not burned coal 
dust, but come quick, like a shot, and strike me in the face, and ail my arms 
and everywheres. When I flnd out anything more, — it must be some time 
from when I struck the match,— I am knocked down Into the hole there. I 
don't know how long it is, and I yell. I don't know how long I bave been 
down in that hole, but I hoUoW for help, and the fire boss run to me. John 
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hainei^, he comes arôund where I was; and I say to him that I arà burned. 
Hé'eéaâ, 'Dlû you gèt hurt In an explosion?' I sald, Tes, I am hurt ta an 
explosion.' He plcked me up, and bë said: 'Where are you hurt? Oan you 
seeî' I said, 'No, I can't see.' He said, 'Whicli way you go?' I said: 'I 
don't know which way I corne. Anyway, I know I am knocked down from 
my worklng place. • I flred my shot. I Ut my match to flre my shot, and I 
am knocked down there. I don't know where I am.' He says, 'You fall 
more than ninety feet down.' He Bald he will bring me up agaln, and he 
brings me up. Ail the tlme I can't see. I don't know what, anything. So 
when he bring mé out, then he gets some coats, and I don't know,— I don't 
understand. AU I know I tell him I want him to bring me up, and take me 
home,— bring me home; and he bring rue home— some fellow-^what's his name 
now? He teUs him to bring me honle, and that is ail what I know. • * » 
Q. About how long was it after you spoke to Dave Hopkins that the gas ex- 
plodedî Or to John Lowrey, I mean, instead of Dave Hopkins? How long 
was it after you spoke to John Ijowrey that the gas exploded? A. Well, I 
think: It was about flfteen minutes. It don't take long for to go down for 
the powder and tamp,— ail ready for to tamp. I think it was about flfteen 
minutes, that was before that; yes." 

And on cross-examination the plàintiff gavé further testimony, as follows: 
"Q. Do' you. uûderstand the testïii^ pf gas wlth a sa,fety lamp? A. The 
testing? Q. Tes. Â. Well, whén thére is gas in the place, the gas is lighter 
than the air, so the gas will go ail the time to the top of the place, to the 
rooft so wheh a man, he will take'hik lamp, and hold it up to the roof, just 
make tt small flame in the lamp, and you go up to the roof, Just turn the lamp 
dôwn so tiiere is just a llttle flame, and then yon hold the lamp up to the 
roof,' frëm one side to the other, and, if be sees the flamie is moving up, well, 
therè là gas there; aiid, if he cannbt éee, then it is clear there. * * * Q. 
NoWi as I understand you, before ybti flred this shôt you held your safety 
lamp u)E) to thls roof? A. Yes—' Q. Now, wait a minute-;- A. I held my 
safety ïïini'p up before I flred. Wheh I make it so I shall iàré the Shot, before 
I tarnp; Vhen I go down frbm my p^de. Then when I go up again to see 
that flîeré('ls no change in the place, sol make it I hold my lainp again to the 
roof,,ahd'I 'flnd that the blaze show tiiat the air Wis clea^r. Q. Now, that 
wais JuÉrt befoi-te: you put ttïe dynamite içirtridge into the Hole? A. Yes, before 
I put lî: in. , Q. Now, aftér you put the dynamite cartridgë into the hole, you 
had nôthing to do then except light your fuse, had ypu? A. Yes, sir; just 
a while before that— before I light the f U^è— I go put the tools there, so when 
the shot will go ofif it will knock the cpâl down, and ît wlU knock the tools 
doWn, tQ6, so you hâve got to put the totols in a safe place. So I went and took 
the tttpls do'Wn. to a safe place. The only sàfe place Is dbwn in the crosscut. 
I packëd the tools dotfrn Intb the crosséut, àhd I corne ut), again, and I was 
make çj'ïïttlèblt of hblç.down, so. Thei I strike the match.,, Q. How long 
did it tàS^fe yOu to put ybùr tools down into the crosscut and come back again 
to whéré'S^isu lit the match? A. I didn't tftke very long. Q, Well, how long? 
A. Well,' .may be it took about five minutes, I guess. I didn't watch that I 
don't kpow" ésractiy thè time, but I never put so much time if I am at wprk at 
that kind of thing. Q. Ybù don't know exactly when? Well, just your idea is 
ail I wja,nt, Mr. Sommers. A. Well, about flve minutes, I guess. Q. Well, 
did yoti light the' match right away àfter you got back? A. Well, when I 
come back I lîght the match right away. ■► • ♦ Q. Now, Mr. Sommers, 
did you make mttre than pne test wlth yoiir safety lamp this morning, on the 
morning that you wejre hurt? A. Yes, I make one test." 

Among: other linstructiona tp the jury, the court gave the following: 
"If it appears to you by a fair prépondérance of the évidence that the plaln- 
tiff himself was gullty of contributory négligence, and that the négligence 
was a îcontributing cause to'thfe injury, then you hâve no right to assume that 
the défendant i Company caused the injury,. because, if both were négligent, 
and the négligence of both contributed to produce the injury, the law then 
shifts the respbnsibility, and lets the conséquence fall upon the injured party. 
You must take into acCount wliat the évidence shows the facts to be as to 
the eare- which piaintifC himself exerclsed for his own safety j-whether or 
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not he used hls safety lamp when he should hâve used it, or whether or not 
he watched for quantities of gas coming out into the mine so as to make it 
dangerous to light a match there, and if he falled to exercise proper caution 
in that regard. I leave It to you to détermine whether or not that failnre 
amounted to négligence, because what is négligence is ail a question for the 
jury. If you find that the évidence shows that he did look for gas, and made 
a test wîth his safety lamp, and discovered that there was gas, then it Is for 
you to say whether, under the circumstances, he exercised due care in en- 
deavorlng to hâve the place freed from gas before he lit the match,— whether 
he reported to any one that could talie the proper steps necessary to drive 
the gas out before he lit the match. If he did make a report to Mr. Lowrey, 
or to any one else, whether he acted with due care in lighting the match 
before he had ascertained that hls complaint had been acted upon." 

G. Teats and Frederick A. Brown, for plaintiff. 
James M. Ashton, for défendant. 

HANPORD, District Judge (after stating tlie facts as above). The 
motion for a new trial spécifies a number of grounds, but I deem it nec- 
essary to only refer to tbe following, which were especially urged in the 
argimient: First. The plaintiff was surprised by the testimony given 
by Dr. Kibbe, a witness called by the défendant Second. Error in 
the ruling of the court excluding évidence offered by the plaintiff in re- 
buttal. Third. Error in the instructions given by the court to the 
jury. Fourth. The plaintiff was prejudiced by comments made by 
the court upon the évidence when giving instructions to the jury. 

In support of the plaintiff's claim that he was taken by surprise upon 
the trial, his attorneys hâve flled aflSdavits charging that Dr. Kibbe, a 
physician and speeialist in the treatment of injuries and diseases of 
the eye, who was called upon by the plaintiff for treatment a few days 
after the injury, had given assurances to the affiants a short time 
préviens to the trial that, if called as a witness in the case, he would 
testify that he examined the plaintiff five or seven days after the acci- 
dent, and found him to be at that time totally blind; that the injùry 
was the resuit of a burn; that the plaintiff was then suffering from 
a burn; that the burn was a gas explosion; that there was no fracture 
or break of the skin to indicate a shot, and that a shot would hâve 
bruised and broken the skin and flesh; and that the affiants depended 
upon Dr. Kibbe to prove that the injury to plaintiff was caused by 
burning gas, and not by any other explosion or shot, and that they had 
no ground for expecting other or différent testimony from Dr. Kibbe 
until after the physical examination of the plaintiff by Dr. Kibbe and 
other doctors during the progress of the trial. In the argument one 
of the plaintiff's attorneys also made the statement that, if he had not 
depended upon the assurance received from Dr. Kibbe previous to the 
trial, he would not hâve consented to the examination of the plaintiff 
by the doctors during the trial. It is quite probable that the plaintiff's 
attorneys were surprised by the testimony of Dr. Kibbe and others 
who examined the plaintiff during the trial, but mère surprise is not 
a légal ground for setting aside the verdict of a jury, unless the party 
alleging surprise shows that its effect was to deprive him of a fair trial. 
In this case the plaintiff was not entrapped ; he vohmtarily consented to 
submit himself to a physical examination, and the examinatfon was 
made by other physicians of his own sélection as well as by Dr. Kibbe. 
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He was apprised of the resuit of the examination in its effect upon th.e 
opinions of the différent doctors before they were called as witnesses, 
and in conséquence of that information he did not make Dr. Kibbe his 
witness. Upon a new trial the examination which was made may be 
shown by the testimony of the witnesses to the fact, and the opinions 
of the same witnesses, based thereon, may be given in évidence. Facts 
which hâve corne to the knowledge of witnesses cannot be suppressed, 
and, presumably, if the testimony of the doctors was prejudicial to the 
plaintiff upon the trial which bas taken place, it will be equally preju- 
dicial upon a second trial. 

In his case in chief the plaintiff offered évidence in support of the 
allégations of his complaint as to the position and duty of John 
Lowrey, whom the complaint charges with négligence causing the in- 
jury, The défendant introduced évidence tending to prove that one of 
the written and permanent rules governing the opération of its coal 
mine in which the injury occurred forbids any person except the gênerai 
underground superintendent to change, or in any way interfère with, 
the brattice or other arrangements for conducting air into the différent 
crosscuts and chutes in the mine, and also offered testimony tending to 
prove that for the saf ety of the miners in différent parts of the mine it 
is necessaiy that the arrangements for conducting and distributing air 
through the mine should be under the control of a single person, who 
must necessarily hâve knowledge of the requirements of the miners 
working in the différent crosscuts and chutes; and that at the time of 
the injury to the plaintiff the only person who had a right to close an 
opening, or make any altération in the brattice, was Mr. Evan Lewis, 
whose position was that of gênerai underground boss or superintendent. 
The plaintiff, in rebuttal, called witnesses who hâve worked as miners 
in the mine where this injury occurred, and interrogated them as to the 
duty of a flre boss in said mine, and, upon an objection to thèse in- 
terrogatories being sustained by the court on the ground that the testi- 
mony called for was not proper in rebuttal, the plaintiff's attorneys 
were permitted to make an offer of évidence which they wished to in- 
troduce, and thereupon Mr. Teats, attorney for the plaintiff, made the 
offer as follows": "We offer to prove by this witness that it was the 
duty of John Lowrey, the flre boss, to arrange the canvas gâte in the big 
crosscuf when requested by Mr. Sommers, to give Mr. Sommers more 
air; that that was one of the duties of the flre boss of this mine;" and, 
an objection being made to the introduction of the testimony as offered, 
the court sustained the objection on the ground that the same was not 
proper in rebuttal. In the argument of this motion it is insisted that 
the plaintiff had the right in rebuttal to prove that the company's rule 
forbidding any person other than the gênerai underground superin- 
tendent to interfère with the air passages was, in effect, annulled by 
the gênerai practice of disregarding it. The manner in which the 
différent oflScers and employés of the défendant actually operated this 
mine might show what were the duties assigned to them by their em- 
ployer, but duties and practices are not necessarily identical, and the 
attorney should hâve informed the court at the time that he proposed 
to prove what the actual practice was, if, in fact, that purpose was in his 
mind. His exception will not avail to give him the beneflt of an 
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afterthought. It îs useless to discuss the question as to the right of 
the plaintiff to prove in rebuttal that there liad been habituai disregard 
of one of the standing rules governing the opération of the mine, be- 
cause no évidence tending to prove any such practice vt^as, in fact, of- 
fered or suggested upon the trial; and for that reason alone I hold that 
the plaintiff's contention on this point is without merit. 

The part of the instructions to which exceptions were noted was 
given in an endeavor by the court to particularly deflne the issues, and 
to point out to the jury the disputed questions, which must necessarily 
be decided by the jury; and the whole matter as to what the évidence 
proved, as to the manner in which the accident occurred, and as to the 
plaintiff's conduct, and whether the plaintiff' was, by reason of any act 
or omission of his own, guilty of négligence which contributed to cause 
the injury to himself, was fairly submitted to the jury for their décision. 
The court, in the discharge of its duties in the case, could do no less; 
and, after considering again the charge given to the jury as a whole, as 
well as the particular part to which exception was taken, I am unable to 
ând that the plaintiff has ground to complain of error or unfairness in 
the manner in which the case was submitted to the jury. 

The court did not comment upon the évidence except to state that cer- 
tain facts in the case were shown by uncontradicted évidence, and in 
this the plaintiff could not hâve been prejudiced, because the uncontro- 
verted facts thus referred to by the court are, in the main, facts alleged 
by the plaintiff as part of the foundation of his case. Complaint is 
made that the conrt drew an inference that the plaintiff discovered gas 
at his working place a short time bef ore the accident, which is contrary 
to his testimony, and that there was no évidence for ttie jury to consider 
tending to prove that he had made such discovery. It is a sufScient 
answer to this to say that I hâve already shown that the plaintiff testi- 
fied to the fact of his having told Lowrey that he was getting gas, just 
a few minutes bef ore the accident; and when the trial commenced his 
statement of his case in the complaint then on file alleged that he had 
made the discovery, and had reported it to Lowrey; and the amendment 
made during the trial is merely an ingénions attempt to fasten upon 
the défendant the responsibility conséquent upon having received from 
the plaintiff notice of the fact that gas was accumulating in the mine, 
without at the same time convicting himself of the folly of voluntarily 
and imnecessarily igniting a match in the gas with knowledge of its 
présence. It is the duty of a court, in giving its instructions to the 
jury, to make plain to them the questions which they are to décide, and 
to lay down the rules which must govern them ùi making their décisions 
as to the facts, and to inform them that it is the province of the jury to 
décide ail disputed questions of fact ; and, the court having done so, a 
party has no right to complain, even if the court does, in a fair and im- 
partial manner, make comments upon the testimony for the purpose of 
assisting the jury in reaching a just conclusion. This rule has been 
repeatedly afiirmed and reiterated in the décisions of the suprême court 
of the United States and in the circuit court of appeals for the Ninth 
circuit. The provision in the constitution of the state of Washington 
which pro vides that "judges shall not charge juries with respect to mac- 
ters or fact, nor commv^nt thereon, but shall déclare the law" (artit .e 
4, § 16), is not applicable as a rule of practice in this court. 
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. Uppn a gênerai view of the whole case it is my opîtiîon tïiat lie ver- 
dict renâéred by the jury is a correct conclusion as to the légal rights 
involvedi «Fuet how the accident occiured may never be known. It 
is difiScult to reconcile the plaintiff's version with some bf the proved 
circumstances, bnt it is equally difiBcult to reconcile the incontestable 
f acts with any other theory which I hâve heard advanced ; so we may 
adopt the plaintiff's statement as being probably true, or at least as 
plausible as any statement which may be made up from the testimony. 
His simple story, briefly told, is this: He was engaged in driving a 
chute upwards from a crosscut in the mine. He made a drill hole in 
the coal preparatory to putting in a charge of dynamite for blasting. 
When the hole was ready, he went down to the crosscut to obtain 
powder and fuse for the blast. While on this errand he met Lowrey, 
the flre boss, and told him there wàjs not sufflcient ventilation at his 
working place, that "we got more gas down there," and requested him 
to elosè on opening so as to force a etronger carrent of air in his direc- 
tion. He returned immediately to his working place, and first made 
an examînation with his safety lamp to ascertain if there was gas there, 
and found that the place was clear of gas. He then made up his car- 
tridgeâ^ and put the same in the drill hole, put in a stick of giant powder 
with cap, and arranged his fuse, and tamped the fllling. He then 
removed his tools to the crosscut, and returned, and lit a match for the 
purpose of firing the fuse, when the explosion occurred which injured 
him, as he claims, by setting flre to gas which had accumulated in a 
sufQcientqiuantity to be combustible. The tirae intervening from his 
interview with the flre bossuntil the explosion occurred was altogelher 
abôut 15 minutes. According to his own statement, it is plain that, 
if there was gas in the mine in a sufaderit quantity to take flre from a 
lighted match, its présence would hâve been revealed to him before he 
lit the njatch, if he had observed his- safety lamp. If the gas was 
there, and he was unaware of it, his ignorance was certainly due to his 
failure to observe his safety lamp. For him to light a match in a place 
where he knew that gas was liable at any time to come out of crevices 
and pockets in the coal-*ras he admits by his testimony that he did 
know^ — ^without observing his safety lamp, was a thoughtless and négli- 
gent acty which I can only compare to the act of a thoughtless person 
throwing a lighted match or a stump of a cigar into a keg of gunpowder. 
If this story of the plaintiff is true, there was no failure on the part of 
the défendant company to furnish a sufflcient current of air in the 
chute whére he was working to remove standing gas and smoke, and 
the injury to plaintiff was not in conséquence of négligence on the part 
of the défendant in permitting gas to accumulate and remain at his 
working iplace. He shows afflrmatively by his own testimony that 
within a peiiod of less than 15 minutes before the explosion the place 
was clear :ofiig;as, and it is a necessary conclusion from his testimony 
that, if à. gas explosion did occur, it was by reason of a quantity of gas 
coming outof the coal suddenly. Suçh an occurrence could not be pre- 
vented, and the plaintiff's misfortunè musf be regarded as the resuit 
of exposnré to a danger necessarily incident to his employment as a 
coal: miner, and for which his employer is not legally liable to respond 
in damages. 
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ROEHM T. HOEST et al. 
(Circuit Court of Appeals, Thlrd Circuit. December 16, 1898.) 

1. CONTRACT WITH PaRTNBRSHIP— EffBCT OF DISSOLUTION. 

The dissolution of a partnership, and the assîgmnent by the retlrlng 
meœber of his interest In a contra et made by the fiiin to his co-pàrtners, 
do not release the other party to such contract from the obligation to pèr- 
form. 

2. CONTKACTS— ReNUNCIATTON— RiGHT OF ACTION FOR BrEACH. 

Where one party to a contract gives notice of his intention not to per- 
forai, the other is justified in treating such action as an anticipatory 
breaeh, and may sue fof damages, without waiting for the tlme of per- 
formance to arrive, or malîlng a tender of performance. 
8. Meascrb of Damages— Breach of ExEctfxoBY Cokteaot. 

In an action for the breach of a contract to receive and pay for goods, 
brought before the time for delivery has arrived, the measure of damages 
Is the différence between the contract price and the priée at which it is 
shown that responsible parties would undertake to f uUill the contract on 
the part of the plaintifC. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was an action for breach of a contract for the sale and delivery 
of hops at intervais extending over flve years. There was a juâgment 
for plaintifEs (84 Ped. 565), and défendant brings error. 

Samuel Dickson and Richard C. Dale, for plaintifiE in error. 
Frank P. Prichard, for défendants in error. 

Before ACHESON, Circuit Judge, and BUTLER and KIRKPAT- 
BICK, District Judgea. 

KIRKPATRICK, District Judge. In August, 1893, Paul R. G. 
Horst, E. Clément Horst, and Louis A. Horst, trading as Horst Bros., 
entered into a contract with John Roehm, the défendant below, for 
the sale of 1,000 baies of prime Pacific Coast hops, to be delivered at 
varions dates in the future, at a uniform price of 22 cents per pound. 
Of the whole quantity, 600 baies had been delivered, accepted, and 
paid for at the contract price, so that in July, 1896, there remained 
undelivered 400 baies. Thèse were deliverable at the rate of 20 baies 
per month during eacb month from October, 1896, to July, 1898, both 
inclusive; excepting, however, from said period, the months of August 
and September, 1897, when no deliveries were called for. The record 
shows that this contract was the resuit of one negotiation, and provided 
for a Bupply of hops for flve years. Ten separate papers were drawn, 
each covering a period of five months, or one season. They ail bear 
the same date; are similar as regards the quantity of hops to be deliv- 
ered, and the price to be paid. They differ only in the time of delivery, 
and the year's crop from which delivery was to be made. In June, 
1896, the flrm of Horst Bros, was dissolved by the retlrement of Paul 
R. G. Horst. He assigned his interest in the Roehm contract to the 
remaining partners, who continued the business under the sarae flrm 
name. Roehm, the défendant below, was notified of this dissolution of 
the flrm, and of the transfer of Paul R. G. Horst's interest in the con- 
tract to its successors. He thereupon gave notice to the flrm that he 
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considered his contract canceled thereby. Subsequently the firm of 
Horst Bros, advised the défendant of their ability and willingness to 
perform the contract, and, under date of September 4, 1896, wrote 
Roehm as follows: 

"Dear Sir: WUl yon please wrlte us whether you wish us to ship the hops, 
under your contract, direct to your clty? The contract calls for delivery in 
New York, and, as we ship direct from thls coast, we can ship to either city 
at same rate. Consequently there wlll be a saving to you of freight, if we 
ship to your clty direct from hère. Awalting your reply, we are, 

"Very truly, Horst Brothers." 

To this letter Roehm replied, under date of September 14, 1896: 

"Dear Sirs: In response to your letters dated 3d & 4th inst., state that, 
before shipplng me any hops, always send me samples, from which I can 
sélect lots, the same as you hâve been dolng in the past 

"Very truly, John Eoehm." 

On October 9, 1896, Horst Bros, advised Roehm of 20 baies of hops 
per October delivery, as called for by the contract, which Roehm, by 
telegraph, refused to receive, and, as supplementary thereto, sent the 
foUowing letter, dated October 24, 1896: 

"Gentlemen: ïours of October 9, Inelosing blU of ladlng and bill of par- 
tlculars per twenty baies of hops forwarded me under the terms of contract 
of August 23, 1893, was received, and I hâve wired you that I décline to 
receive the same. I notifled you under date of June 27, 1896, that owing to 
the dissolution of the co-partnership with which I originally contracted, and 
the fact that thls firm was no longer In existence, I considered my contract 
at an end, and will malte arrangements for purchasing my supplies elsewhere. 
I am advised that I am under no obligations by that contract to accept sup- 
plies from you. If you désire to bill thèse goods at the current market rate, 
under a new contract, I will accept them. If, upon inspection, they are of the 
quallty desired; otherwise, they will remain at the freight station, subject to 
your order. 

"Very truly, yours, John Roehm." 

No further efforts were made by Horst Bros, to make delivery under 
the contract, but in January, 1897, this suit was begun by ail the 
original parties thereto, to the use of the firm as at présent consti- 
tuted, to recover damages for its breach. Judgment was rendered 
in favor of the plaintifEs. 

It was asserted by the défendant upon the trial below that his con- 
tract with Horst Bros, was annulled by the dissolution of that firm, 
and the assignment by one partner to his co-partners of his interest 
therein. To this proposition we cannot assent. The contract was 
entered into by Roehm with the plaintifls jointly, not with either of 
them separately. The dissolution of the flrm in no way affected the 
obligations of any of the parties. The retiring member, Paul R. G. 
Horst, was, notwithstanding his withdrawal, answerable to Roehm for 
the faithful performance of the contract; and in like manner Roehm 
was still bound to the remaining members of the firm. The same 
principle which would hâve permitted Roehm to compel the perform- 
ance of the contract on the part of the plaintiffs, either in their part- 
nership or individual capacities, enables them, in the same way and 
to the same estent, to require him to observe the obligations entered 
into on his part. As was said in the case of Lumber Co. v. Bradlee, 
96 Ky. 494, 29 S. W. 313, where a corporation had a contract to sell 
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certain lumber to a ûrm for cash, and refused to deliver after the 
retirement of one member of the firm : 

"It seems, the transfer was made upon the dissolution of the flrm of Brad- 
lee & Wigglns; the beneiit of tbat contract falling to the latter, in the division 
of the assets. But as Bradlee did not, and could not, in virtue of either the 
dissolution, or transfer to Wigglns, release hlmself from the undertaking by 
the firm to pay the défendant for lumber upon delivery, we do not see how 
the latter was afCected, nor upon what principle it could be released from Its 
undertaking. If it was, then the dissolution of a partnership would in ail 
cases put an end to each mutual and reciprocal contract the firm may hâve 
entered into, however profitable or advantageous. But It does no more take 
away the rights of Indivldual members, than it releases him from obligation 
to perform." 

To the same effect are Fish v. Gates, 133 Mass. 441; Holmes v. 
Shands, 27 Miss. 40. 

The cases upon which the défendant below relies will be found, upon 
examination, to relate to a différent state of facts from those which 
the record in this case discloses. In some of them the légal plaintiff, 
as in Boulton v. Jones, 2 Hurl. & N. 564, and Ice Co. v. Potter, 
123 Mass. 30, or the légal défendant, as in Humble v. Hunter, 12 Q. B. 
310, was a stranger to the contract; and the court very properly said 
it to be the law, "if a person intends to contract with A., B. cannot 
give himself any rights under it," and that "B. could not be bound by 
a contract to which he was a stranger." Clearly, thèse rules bave no 
application hère, where ail the parties to the suit are the same who 
made the contract. The other cases referred to in this connection by 
the def endant's counsel relate to a class where reliance bas been placed 
upon the judgment or ability of one of the parties to the contract 
to perform a particular work. This reliance must be apparent upon 
the face of the contract or from the nature of the employment. The 
contract set out in this record is one of ordinary character, for the 
mère sale and delivery of goods. Not only does it fail to show that 
any reliance was placed by the vendee upon the skill or judgment 
of any of the vendors, but it, in express terms, provides for the contin- 
gency of disputes arising with respect to the quality or condition of 
the hops which were the subject-matter of the contract. If proof were 
needed that the défendant did not intend to be guided, in his déter- 
mination of the quality of the hops furnished, by the opinion of any 
of the contracting parties, it might easily be gathered from his testi- 
mony in the cause, and his letter of September 14, 1896, in which he 
says, "Send me samples from which I can sélect lots, the same as you 
hâve been doing in the past." The memoranda of agreement entered 
into between the parties, and signed August 23, 1893, were regarded 
by the parties as but évidences of a single contract. They were so 
construed by the court below, and we thihk properly. This contract 
had been partially performed, and the refusai of the vendee to receive 
deliveries of goods under it was most clear and unequivocal, and in- 
dicative of his intention to repudiate it. There can be no mistaking 
the meaning of the terms employed by him in so doing. "I am ad- 
vised," he says, "that I am under no obligation by that contract to ac- 
cept supplies from you." "If you désire to bill thèse goods * » ♦ 
under a new contract, I will accept them; • « • otherwiae they 
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wâU pemain at the freight station, isubject to your order." This was 
a suflScient évidence of defendaatfs renuDciation of the contract, in 
which the plaintiffs acquiesced by the bringing of this suit. The refusai 
to accept was not limited to the particular shipment of October, 1896. 
It was gênerai, as to the whole contract, and founded upon the asser- 
tion that the contract of Angust 23, 1S93, by the dissolution of the firjn 
of Horst Bros., was ended, and that the défendant was ûot bound by it, 
but was free to get his supplies elsewhere. Under thèse circumstan- 
cesj the plaintiffs were justifled in aceepting thèse déclarations as an 
anticipatory breach of the unperformed provisions of the contract, and 
"<vere'not obliged to make further tenvlèrs, nor wait until the expiration 
of the time for making the latest deliveries under it, before bringing 
their STiit. While the suprême court of the United States, in Dinglev 
V. Oler, 117 U. S. 490, 6 Sup. Ct. 850, declined to afflrm the doctrine 
of Ho<3hster v. De La Tour, 2 El. & Bl. 678, the gênerai consensus of 
opinion of courts of concurrent authoiPîty is in accordance therewith. 
In the fecent case of Marks v. Van Eeghen, 30 C. C. A. 208, 85 Fed. 
853, Wàllace, G. J., after a careful réview of ail the authorities, in dç- 
livering the opinion of the circuit court of appeals for the Second 
circuit, says: 

"In View of the orerwhêlming prépondérance of adjudication, we tliink it 
must be accepted as settled law that wbére one party to an executory con- 
tract renounces it, without cause, before the time for performing it has 
elapsed, he authorizes the oth^er party to treat it as terminated, without préju- 
dice to a right of action for damages, and, if the latter elects to treat the 
contract as terminated, hls rlght of action accrues at once." 

That the right to begin an action carries with it the right to obtain 
judgment peeds no argument. The only question is, what shall be the 
measure iof damages in cases of this nature? In an action upon an 
ordinary contract for gale and présent delivery, the damage is meas- 
ured by the différence in price, as fixed by the contract, and the market 
value at the time of delivery; but that tiiis is not a gênerai, invariable 
rule, is apparent from the fact that it cannot be made to serve as a 
measure in cases like the one at bar, where there is need for an im- 
médiate apcertainment, though the delivery, by the terme of the con- 
tract, was not to be made until after the rendition of the judgment. 
The rule wâs, no doubt, adopted because, in cases where applicable, it 
furnished the best means by which compensation might be made to the 
party in jured^ Where, however, from the nature of the case, other 
means must be employed, the courts do not hesitate to adopt a dif- 
férent rule. Thus, in Hinckley v. Steel Co., 121 U. S. 264, 7 Sup. Ct. 
875, where a contract was made for steel rails of a particular kind, 
which the plaintiffs were prevented from manufacturing and deliver- 
ing by the misconduct of the défendant, the court held that the "proper 
rule of damages was the différence between the eost per ton of making 
and delivering, and the contract price." The basis of the recovery 
was said to be the gain which the plaintiffs wonld hâve had,' if per- 
mitted to complète the contract. The damages of the plaintiffs in this 
case should be assessed upon the same principle, — that of the gain 
there was to him in the contract at the time. The best means of flnd- 
ing this gain was by learning the différence between the price for hops 
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deliverable according to tlie terms of the contract, and the price at 
which responsible parties in the market were willing to assume similar 
liabilities. Tlie objection on the part of the plaintiff in error, that 
he is entitled to the beneflt of the market at eaeh due date of delivery, 
is not tenable, nor can any wéight be attached to the suggestion that 
by this means the plaintifls get the use of the money before the date 
called for by the contract. By his own acts he made necessary an 
antécédent ascertainment of the damages, and is bound to accept the 
situation caused by his own wrongdoing. Mining Co. v. Humble, 153 
TJ. S. 540, 14 éup. et. 876. The record shows at what price such sub- 
contracts as are above referred to were obtainable, and judgment was 
rendered in accordance therewith. It must be aflQrmed. 



PLORIBA CENT. & P. R. CO. v. SCARLETT et al. 

(Circuit Court of Appeals, Flfth Circuit. January 3, 1899.) 

No. 723. 

AssuMPSiT— Conversion of Goods Taken in TnEsPAse— Waiver of Tort. 

Under Code Ga. § 3811 (Code 1882, § 2955),— providing that, "when a 
transaction partakes of the nature both of a tort and a contract, the party 
complainant may waive the one and rely solely upon the other,"— where 
goods hâve been talien in trespass, the owner may recover their value in 
assumpslt on an Implied contract, wlthout regard to whether the défendant 
converted the goods, through a sale and delivery or otherwise, by applying 
them to his own use. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Southern District of Georgia. 

The plalntiflf in error states its case as follows: The action involved in 
this case is one of assumpsit on an account for cross-ties alleged to hâve 
been furnished by Scarlett Bros., a firm composed of F. M. Scarlett and J. 
H. Scarlett, to the plaintiff in error. It was originally brought in the supe- 
rior court of Glynn county, and was removed to the United States court by 
the plaintiff In error. At the trial in the court below, défendants in error 
abandoned in open court the last item of their account, for 52,000 ties, for 
which $1,820 were charged, thus leaving the principal amount of their clalm 
$2,946.87. The verdict of the jury was for $1,840.32, with Interest from 
January 1, 1894. The railroad company had a contract with the Southern 
Supply Company for the building and construction of the Georgia Branch 
of Its railroad, including the section Involved in this suit. The Southern 
Supply Company had another, with J. F. Hall & Son, as subcontractors, where- 
by Hall & Son agreed to furnish the ties for the building of the line of 
road to the sald company; and Hall & Son had another contract, with Scar- 
lett Bros., dated June 14, 1893, under which Scarlett Bros, were to eut and 
deliver ties to Hall & Son. The railroad company had no contract or priv- 
Ity with Scarlett Bros. AU the ties talsen by the railroad company were 
talîen as those to which they were entitled under the contract between the 
Southern Supply Company and its subcontractors, Hall & Son, and in ex- 
press déniai of any claim or rigbt thereto by Scarlett Bros., its engineer and 
the manager of Hall & Son claiming thèse ties under thèse contracts, and the 
railroad company taking them against the objection of Scarlett Bros. As 
stated in the record: "It being admitted by the défendant [the railroad com- 
pany] that unless the assignment of errors hereinafter stated, and which 
appertains exclusively to the question as to the right of plaintitts to recover 
in their form of action, is not well taken, the verdict in favor of the plain- 
tiffs is warranted under the conflict of évidence. A fuller statement of the 
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évidence for défendant Is omltted by consent of counsel, and wlth the ap- 
proval of the court, beeause it will not help to illustrate the points made in 
tUs blU of exceptions." It also appears that the "testlmony of the défend- 
ant proceeded in déniai of the daim of plaintiffs that the ties belonged to 
plaintlffs, and was upon the Unes that défendant had uséd no cross-ties be- 
longing to plaintiffs, or to whleh plaintiffs were entitled, and that défendant 
had pald the Southern Supply Company for ail of the ties used, which Com- 
pany had settled with Hall & Son." Although the railroad company had 
pald the Southern Supply Company for ail the ties which it had used, and 
this company had, In turn, settled wlth Hall & Son, and although it Insisted, 
by its testlmony and contention, that the ties talien were properly taJien un- 
der thèse contracta, it Is yet admltted that, if the court's instructions to the 
jury touchlng the right of Scarlett Bros, to recover in their form of action 
are correct, the verdict in their favor is warranted, under, the conflict of 
évidence touchlng the question as to whether any of their ties were taken. 

The errors specifled and relied on appear in the flrst and second assign- 
ments of error, and in the bill of exceptions. They really raise only one ques- 
tion of law, and are covered by the exception to the refusai of the court to 
give the wrltten request of the railroad company, duly submitted, to the 
effect that "plaintiffs sue for the ties which they allège they furnished to the 
défendant. It appearing by their évidence that their daim is for ties not 
furnished, but taken against their objection, they cannot recover in this case"; 
and to the charge of the court in the following words: "This is an action 
brought by the plaintiffs, Scarlett Brothers, against the Plorida Central & 
Peninsular Railroad Company, upon an alleged indebtedness of $2,946.87 and 
interest. The plaintiffs were manufacturers of cross-ties, near the défendant 
company, and the daim Is based upon the alleged f acts that the défendant toolv 
and approprlated for its own use a lot of cross-ties belonging to the plaintiffs, 
of the value of the claim, which had been deposited along the Une of the de- 
f endant's road. Thèse were talien, it is insisted by the plaintiffs, notwith- 
standing the défendant was notifled not to take the cross-ties. The suit is 
one, not to recover damages for the alleged trespass upon the plaintiffs' rights, 
but upon the implied contract which exists in ail such cases on the part of a 
person taking property to pay the owner the market value thereof, the iaw 
being that, when property has been taken or retained v^ithout the consent of 
the owner, the owner may walve his action for damages, and sue upon an im- 
plied promise to pay the value of the articles so taken,"— "the objection to this 
charge being that the case made by plaintiffs' évidence was one of mère tort, 
if their évidence was to be believed, for which elther trover or trespass would 
lie, and which prevented the implication of any contract to pay, and, further, 
beeause it was not claimed by plaintiffs, and there was no évidence to show, 
that the défendant railroad company had converted the ties into money." 

Samuel B. Adams, for plaintiff in error. 
Saml. C. Atkinson, for défendants in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PEE CUEIAM. The question presented in this case is one of plead- 
ing, under the Georgia Code. Section 3811 of the new Code (sec- 
tion 2955 of the Code of 1882) provides : "When a transaction partakes 
of the nature both of a tort and a contract, the party complainant may 
waive the one and rely solely upon the other." AU the Georgia au- 
thorities are to the eifect that where goods hâve been taken in trespass, 
and afterwards converted by the taker through sale and delivery of the 
same, an implied contract to pay the owner is conclusively presumed, 
and ail the common-law authorities are to the same purport. The 
Georgia authorities and common-law authorities generally are con- 
tradictory as to whether such implied contract will be presumed when 
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the goods tortiously taken hâve been otherwise than by sale converted 
to the use of the taker, so as to lose their identity. We f ail to see any 
Sound reason why the contract to pay the owner should be implied in 
the one case, and net in the other. Either the owner should be allowed 
to hâve baek his goods, or to recover the value; and there is no good 
reason whj damages for the unlawful taking may net be waived. 

In our opinion, the law is correctly stated in 2 Greenl. Ev. § 108, 
as foUows: 

"And If one commit a tort on the goods of another, by which he gains a 
pecuniary benefit, as If he wrongfully takes the goods, and sells them, or 
otherwise applies them to hls own use, the owner may waive the tort, and 
charge hlm in assumpsit on the common counts, as for goods sold or money 
received, which he will not be permitted to galnsay." 

And particularly ought this rule to govern where, as in Georgia, 
the Code of 1882 provides: 

"§ 3332 (3256). (3245.) Suits, How Oommenced. Ordlnary sults in the su- 
perior court shall be by pétition to the court, signed by the plalntifC or his 
counsel, plainly, fuUy and distlnctly setting forth his charge or demand, and 
no want of form shall be cause of delay If thls article Is substantlally com- 
plied wlth." 

The case-made conclusively shows that the ties sued for in this case 
were taken by the plaintifi in error, applied to its own use, and put 
beyond the reach of the owners. The verdict of the jury and the judg- 
ment of the court condemning the plaintiflE in error to pay actual value 
for the same does substantial justice, and the plaintilï in error was 
neither surprised nor prejudiced thereby. Judgment afiQrmed. 
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Circuit Court of Appeals, Third Circuit. December 16, 1898.) 

No. 7, September Term. 

Rbview— Instructions— Vbebal Depects. 

The fact that terms used by a judge in charglng a Jury may not hâve 
been so nicely chosen as to defy crlticism Is not ground for reversai, when 
the charge, taken as a whole, does not appear to hâve been mlsleading. 

In Error to the Circuit Court of the United States for the District of 
New Jersey. 

E. A. Armstrong and D. J. Pancoast, for plaintiff in error. 
Howard Carrow, for défendant in error. 

Before AOHESON and DALLAS, Circuit Judges, and BUTLEE, Dis- 
trict Judge. 

DALLAS, Circuit Judge. This was an action in the circuit court for 
the district of New Jersey, to recover damages for personal injury sus- 
tained by the défendant in error in a collision which occurred between 
two cars of the plaintiff in error, who was the défendant below. The 
several errors assigned need not be separately considered. The points 
insisted upon are — ^First, that the learned judge in instructing the jury 
used the word "discrétion" where the word "judgment" should hâve 
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IjiBm W63; anci, second, that thfejury was léd to believe that the plaîn- 
tfiiiwaaenti^ed to compensatioa for loss of earnings, wheréas the true 
measure in tlas regard is loss of: ea,rning power^ Thèse objections are 
both, in our opinion, critical merely, and not substantial. .The terms 
employed in charging a jury cannot reasonably be exifected to be so 
nicely chosen as to defy censorioua examination. Kie criterion by 
which they areto be judged iS: practical, not pedantic; and no part of 
a charge can be said to be erronebus which, when taken in connection 
with the whole of it, does not appear to hâve been misleading. 

In the présent case the: court said, "The basis of a verdict for dam- 
ages, gentlemen, is conipensatioÉj" and, further on, that its amount 
"rnust rest mainly in the Sound discrétion of the jury." Now, that the 
word "^scretion" was hère used as bping équivalent to the word "judg- 
mént," and to "judgrdent foundèd tipon évidence," and that it must 
hâve been so understood by the jury, we do not doubt." The ténor of 
the eritire charge precMded any other understàndîngj and, in the same 
iminediàte connection, ît was said V"No amount of sympathy is it their 
[the juî^fs'] province to expend on the plaintiff; but as between the 
plaintiÉ and défendant, according to the évidence, in their own.sound 
discrétion, and to the beat of their judgment, award such sum as will, 
ip th^li? opinion, compensate the plaintiff for the injuries which she has 
sust3,in&d,jand which, by the proof,' the jurors are satisfied she will 
sustaip, by reason of the accident which is the subjecttmatter of this 
compl^int." It is not possible, we think, that the jury could hâve 
attributed tp this language any nîeaning other than.tbat it was their 
duty to assess the damages according to their best judgment founded 
upon the évidence; and, so understood, the instruction given was un- 
questionably correct. 

It is true that in a, case of this^Gharacter it is the loss of earning 
power, and not possible or probable spécifie earnings, which is to be 
consideréd ih estimating damages'; 'but, again, it is clëa^ that the jury 
could not hâve been led astray by the occurrence of the phrase "loss 
of earnings" in the charge. It was at several points made clear that 
what was intended was loss of éaming power, and eSpecially in this 
defining statement: "Now, whatever she has lost in earnings — earning 
power^-ffrom the day of that accident, in '96, to the présent time, is 
another item which you wiU take into considération in assessing the 
damages." 

We are fully satisfied that thé jury were not misled with respect 
to either of thé matters complained of, and therefore the judsment 
of the circuit court is aflarmed. 



McKOWN V. MANHATTAN LIFE INS. CO. 

(Circuit Court, W. D. Pennsylvanla. June 9, 1898.) 

Sbt-Opf-t-Mdtcalitt of Dbmands— Action on Inshkancî! Policy. 

In an action by an executrix on a policy of lif e Insurance, payable by 
Its terms to the "executors or adminlstrators" of her testator, the défend- 
ant cannot set ofC a Judgment, recovered agalnst the insured in his llfe- 
tlme, for want of mutuality In the demands; the Insured, who was défend- 
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anfs debtor, never having had any clalm or rlght Of action against the de- 
fendant on the poUcy. 

This was an action at law by Elizabeth C. McKown, executrix of 
James 0. McKown, deceased, against the Manhattan Life Insurance 
Company on a policy of ïife Insurance. 

On trial, the court charged the jury orally as follows: 

Gentlemen of the Jury: This is an action brought by Elizabeth C. McKown, 
executrix of James O. McKown, deceased, against the Manhattan Life In- 
surance Company. The suit is upon a policy of life Insurance efCected by 
James O. McKown, who was the husband of the plaintifE, in the year 1883. 
He kept the policy alive, first by payment of annual premiums, and then by 
payment of quartérly premiums, until bis death on the 2d day of June, 1897. 
The policy is for $10,000. It appears that due proofs were furnished the' 
Company of the death of the insured; and, as I bave stated, the évidence is 
that, by the payment of the premiums, the policy was liept in force until Mr. 
McKown died; so that the case, as presented to the court and jury, is a 
case of life Insurance effected and kept in force until the death of the insured, 
and proper death proofs furnished. Now, upon such state of proofs, the 
liability of the company to pay the Insurance to the représentative of the 
estate of the deceased is clear. This policy was in Mr. McKown's own 
name, and it was payable at bis death to his exécuter or administrator. His 
wlfe, the présent plaintifC, is tbe executrix of the estate of Mr. McKown, 
under his will. She, therefore, as executrix, bas tbe légal tltle to this money, 
and she is hère in a court of law, suing upon the Insurance policy. She 
clalms to be the assignée of this policy, and she bas asserted, through ber 
counsel hère, a rlght to this money in ber Individual capaclty as assignée. 
That question is not determinable bere. She is not suing upon ber alleged 
équitable tltle, and that is not involved in this action. It seems that her 
husband was very largely Indebted at the time be executed an assignment of 
the policy to his wife. He was very largely indebted to the défendant com- 
pany, and that company bas Judgments against him to the amount of, perhaps, 
$38,000. A very large part of that debt— to an amount certalnly in excess 
of $10,000— was due by hlm to this company when he made the transf er to 
bis wife. That wae undoubtedly a voluntary assignment to her,— an assign- 
ment wlthout considération,— belng for a nominal considération of one dollar. 
She may ultlmately, as against the creditors of her husband,— as against this 
défendant,— malntaln her asserted title as assignée to this money, but she can- 
not malntaln that clalm In this court In this proceedlng. I repeat that she bas 
brought an action at law upon her légal tltle as executrix; and, without any 
question as to what may ultlmately be her rights as against the creditors of 
her husband, in her capaclty of executrix she is entitled to a verdict and 
judgment bere. Her right to recover upon her légal tltle is involved In the 
last point presented by ber counsel, and that point requires fae to say to you, 
as a matter of law, that, as executrix of the estate of her husband, she is 
entitled to a yerdlct for the amount of this policy, with interest from the 
time that It fell due. The défendant, the Insurance company, pleads a set- 
ofC; and I am asked to instruct you, by points submltted by défendant' s 
counsel, that that set-ofi! must be allowed bere, and a certiflcate in favor of the 
Insurance company be returned by the jury for the balance due to the com- 
pany as between the $10,0(X) and the judgments. I refuse to give you those 
instructions. That set-ofC cannot be asserted hère. To allow it would be 
to disturb the course of the administration of the estate of James C. McKown. 
It is évident, from the testlmony in this case, that he died insolvent, and that 
he was insolvent wheh the policy was assigned to. his wife. If this set-ofE 
were allowed, the whole of this asset of McKown's estate would be appro- 
priated to one créditer. That cannot be done. So that the conclusion of the 
whole matter is this: that in this action tbere must be a verdict for the plain- 
tlff, as executrix of her deceased husband; and if, as alleged by the creditors, 
the Insurance money belongs to the estate, then they must call upon her to file 
an account as executrix, and to account for this f und to the orphans' court, and 
that tribunal, if the Insurance money belongs to the estate, will distribute tbe 
31 P.— 23 
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money. I may add, to avoid ail f urther trouble, that, In so far as the tltle of this 
suit States the action to be for the use of Blizabeth C. McKown, It is siirplusage, 
and can hâve no sort of efCect upon the ultimate rlghts of the parties hère. 
Your verdict wlll be a verdict to favor of Elizabeth C. McKown, as executrix of 
ïames 0. McKown, deceased. The long and short of It Is this: Mrs. Mc- 
Kown has brought an action at law In thls court as executrix of James C. 
McKown, deceased. She must recover on her tltle as executrix. She cannot 
recover In any other way In this court of law in this action. Her alleged title 
as assignée Is not inyolved hère. We cannot hère détermine whether the 
money shall go to her ultlmately, or whether the credltors of her deceased 
husband can compel her to account for It So that the jury will render a 
verdict for the plalntlfE for the amount of the Insurance, with Interest. 

Sur motion ex parte défendant for a new trial. For opinion on ap- 
.peal, see 90 Fed. 646. 

Thomas Patterson, for plaintiff. 
Marcus A. Woodward, for défendant 

AOHESON, Circuit Judge. The policy of insurance contaîns a pro- 
Tision for deducting from the insurance money "any indebtedness on 
account of this policy," but no other déduction is stipulated for. There- 
fore the défense to be considered is strictly that of set-off. The déci- 
sion in Skiles v. Houston, 110 Pa. St. 254, 2 Atl. 30, is not controUing, 
as the defendant's counsel argues. The ruling at the trial hère com- 
plained of was not based wholly on Bosler v. Bank, 4 Pa. St. 32, and 
other cases in the same line invoMng the question of the allowance 
of a set-off where one of the demanda was not due at the time of death. 
The objection to the set-off hère claimed goes much deeper, resting on 
the lack of mutuality in the demands. In the allowance of set-offs it 
is a cardinal rule that the demands must be due in the same right. 
Stuart V. Com., 8 Watts, 74. Hence it was there ruled that, in an 
action by an administrator to recover a debt due the estate of his 
intestate, the défendant could not set off a debt due him by the ad- 
ministrator for services rendered him in the course of his administra- 
tion of the estate. So, in an action by an exécuter against a pur- 
chaser at a vendue for the price of goods of the estate sold to him, 
the défendant cannot set off a debt due to him by the décèdent. Steel v. 
Steel, 12 Pa. St. 64. Nor, in a suit against a purchaser at an orphans' 
court sale of a decedent's real estate, to recover the différence between 
his bid and the sum realized at a resale caused by his default, can the 
défendant set off a debt due to him by the décèdent. Singerly v. 
Swain's Adm'rs, 33 Pa. St. 102. By the terms of thé policy of life 
insurance hère sued on, the insurance money was payable to the execu- 
tor or administrator of the insured in 90 days after satisfactory proof 
of his death. The insured himself never had any cause of action, 
and could hâve had none, under the policy. Nothing was payable to 
him upon any contingency. The stipulation of the insurance company 
was to pay, after thè déath of the insured, to his personal représenta- 
tive. The debt hère suèd for had no existence in the lifetime of the 
plaintiff's testator. It came into existence after his death. It is 
true that the policy itself was in existence before, but no debt of the 
company under it arose, or could hâve arisen, in the lifetime of the 
plaintiff's testator. Thèse debts are not due in the same right. One 
of them is between the plaintiff's testator and the défendant; the 
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other is between the défendant and the plaintiff, as executrix. Now, 
at the. moment of the death of the insured, the plaintiflf, as his execu- 
trix, became trustée for ail the creditors whose rights to the assets 
of the estate became flxed. Bosler v. Bank, supra. The decedent's 
estate is insolvent, and to allow the set-off hère claimed would dis- 
turb the course of administration. The motion for a new trial must 
be overruled. 



In re HAENSELL. 

(District Court, N. D. Californla. January 6, 1899.) 

No. 2,765. 

1. Bankruptct — Pkopebtt Vesting in Trustée— Cause op Action in Tort. 

A right of action for damages for a maliclous prosecution and arrest, 
BufCered by tlie plalntifC before his adjudication as a bankrupt, constitutes 
no part of bis eslate in banliruptcy, and does not pass to or vest in the 
trustée. 

2, Same— Pkosecdtion bt Trustée op Pbnding Suits. 

Banliruptcy Act 1898, § 11, providlng that the trustée In bankruptcj" 
may, with the approval of the court, "be permitted to prosecute as trusten 
any suit commenced by the banlsrupt prier to the adjudication," relates 
only to actions in which the estate of the banlirupt bas an Interest, and 
which may be prosecuted by the trustée for the beneflt of the créditera. 
8. Same— Bankrupt Phosecdting Pending Action op Tort. 

Where, prier to the adjudication, the bankrupt had begun an action iu 
a State court to recover damages for a mallcious prosecution and arrest, 
the court of bankruptcy has no jurisdlction to control him in the further 
prosecution of such suit, the rlght of action therein net vesting in hl» 
trustée; and the bankrupt needs no permission from the court of banis 
ruptcy to prosecute such suit to judgment. 

In Bankruptcy. 

S. M. Buck, for the motion. 

DE HAVEN, District Judge. This is an application by the bank- 
rupt for an order permitting him to prosecute to judgment a certain 
action, commenced by him prior to the date of his being adjudged a 
bankrupt, and now pending in one of the courts of the state, to recover 
damages for his malicious prosecution and arrest upon a criminal 
charge. The présent motion is necessarily based upon the assumption 
that the right to any damages which may be recovered in the action 
to which it refers is vested in the trustée in bankruptcy, for, if the 
bankrupt's original right to recover damages for such alleged malicious 
prosecution is not vested in such trustée, it must follow that this court 
has no jurisdiction to exercise any control over the bankrupt in the 
matter of prosecuting such suit; and, upon considération of the ques- 
tion, I am satisfied that the cause of action for the malicious prosecu- 
tion and imprisonment alleged to hâve been suffered by the bankrupt 
constitutes no part of his estate in bankruptcy. This is made very 
clear by a référence to section 70 of the bankrupt act. That section 
provides that there shall be vested in the trustée, except so far as such 
propertj is exempt, the title of the bankru{)t to — 
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"AU (1) floçuments relatlng to hia prpperty; (2) Interests In patents, patent 
rights, dopyrights, and trade-marks; (3) powers whlch he mlgàt haTe exer- 
cised for hls^ own beneflt, but not tijôse whlch he might hâve exerclsed for 
Bome other person; (4) property transferred by him In fraud of hls cfeditors; 
(5) property whlch prlor to the flling of the pétition he could by any means 
hâve transferred or whlch mlght hâve been levled upon and sold under judi- 
clal process agalnst him; • * * (6) rights of action arislng upon contracts 
or from the Unlawful taklhg or détention of, o* Injury to, his property." 

A cause of action for damages arising out of a personal vrrong suf- 
fered by the bankrupt is not embraced in the foregoing description of 
property, the title to which, by opération of law, vests in the trustée 
of the bankrupt. The right to sue for a personal tort, such as slan- 
der, malicious prosecution, assault, etc., isstrictly personal. It can- 
not be assigned, is not subject tp levy and sale upon Judicial process, 
and the statute does not contemplate that the bankrupt's right to 
maintain an aétion to reicover damages for such wrongs shall constitute 
any part of his ëState in bankruptcy. The law f oUows, in this respect, 
section 14 of the bankruptcy act of 1867 (14 U. S. Stats. 517), in the 
construction of which it was uniformly held that rights of action for 
Personal torts did not vest in the assignée in bankruptcy. In re 
Crockett, 2 Ben. 514, Fed. Cas. No. 3,402; Nôonan v. Orton, 34 Wis. 
259; Billard v. Collins, 25 Grat. 343, In the first of thèse cases it was 
held that a cause of action for frandulently and deceitf uUy recommend- 
ing a person as worthy of trust and confidence did not pass to the as- 
signée in bankruptcy by virtue of section 14 of the bantouptcy act of 
1867; àùd in Noonan v. Orton it was decided that an action for an 
abuse of an attachment process was an action for a personal injury, 
and did not vest in the assignée, although the wrong injured the bank- 
rupt's business; while in Billard v. Collins it was held that a plea that 
the plaintiff had been adjùdged bankrupt under the act of 1867 was 
not a good plea to an action of slander. The décisions under the 
bankruptcy laws of England are to the same effect, and section 70 of 
the présent bankruptcy law of the United States, deflning what prop- 
erty of the bankrupt shall vest in the trustée, is not more compre- 
hensive than the act of 6 Geo. IV. c. 16, which provided that ail the 
real and personal estatë of the bankrupt, and "ail the présent and 
future peïsonal estate of such bankrupt; wheresoever the same may be 
f ound or known," should be assigned to the assignée, of the bankrupt. 

In construing this statute, it was said by Lord Benman, C. J., in 
Eogers v. Spence, 13 Mees. & W. 580 : 

"On the bankruptcy of a trader, there are some rights of action to which he 
may be entlHéd, which vest in the assignée, and some which do not. * » * 
The act of 6 Oeo. IV. c. 16, which does not in this respect sùbstantially vary 
from those formerly in force, glves to the assignée, by sections G3, 64, and 68, 
aU the Personal and real estate of the bankrupt, and ail debts due or to be 
due to him. Âhd as the object of the law Is nianifestly to beneflt the creditors, 
by màking àllihe pecunlary méàns and property of the bankrupt available to 
thelr paymënt, It has, In furtherance of this object, beeH construed largely 
so as to pass, not only what In strlctness may be called the property and 
debts of the bankrupt, but also those rights of action to whlch he was en- 
tltled for the purpose of recovering, in specie, real or personal property, or 
damages In respect of that whlch has been unlawfully dlmlnished in value, 
wlthheld, or taken from hini; but causes of action not falling within thia 
description, but arislng out of a wrong personal to the bankrupt, for which ha 
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wouia be entltled to remedy, whether his property were dlminished or Im- 
paired or not, are clearly not within the letter, and hâve nerer been held to 
be within the spirit, of.the enaetments, even in cases where injuries of this 
kind may hâve been accompanied or foUowed by loss of property." 

In Hancock v. Caflyn, 8 Bing. 358, Tindal, C. J., in passing upon 
a question arising under the same statute, said : 

"Undoubtedly, there Is a large class of actions in which, though an action 
lies for the banlirupt, the rlght does not pass to his assignées; as for injuries 
to person or réputation." 

And Park, J., said, in the same case: 

"It is trùe that tlie right of action for an injury to the person does not 
pass to the assignée, but, for an injury to the banlirupt's personal property, he 
is entitled to sue." 

In Howard v. Crowther, 8 Mees. & W. 601, it was held that the right 
of action for séduction of a serrant did not pass to the master's as- 
signées in bankruptcy. In that case. Lord Abinger, C. B., said: 

"Nothing is more clear than that a right of action for an injury to the prop- 
erty of the bankrupt will pass to his assignées; but it Is otherv?ise as to an 
injury to his personal comfort. Assignées of a bankrupt are not to make a. 
profit of a man's wounded feelings. Causes of action, therefore, which are, 
as in this case, purely personal, do not pass to the assignées, but the right 
to sue remains with the bankrupt." 

The same rule was declared by Lord Denman, C. J., in Drake v. 
Beckham, 11 Mees. & W. 319, as follows: 

"There is no doubt that a right of action for an injury to the body or feel- 
ings of a trader, arising f rom a tort, indépendant of eontract, does not pass 
to his assignées,— ex gr. for an assault and battery, or for slander, or for the 
séduction of a child or servant; and the same may be said of some personal 
injuries arising ont of breaches of contracta, such as contracts to cure or to 
marry." 

In Wetherell v. jnlius, 10 0. B. 267, the déclaration contained two 
counts; the ârst one being for damages for an alleged malicious pros- 
ecution and imprisonment. To this count there was a plea by the 
défendants to the effect that after the committing by the défendants 
of the grievances therein alleged, and before the commencement of the 
action, the plaintifi had been adjudged bankrupt, and that by reason 
thereof the cause of action set forth in that count of the déclaration 
became vested in tbe assignée in bankruptcy. This plea was overruled, 
and in the course of its opinion the court said: 

"Tbis eertalnly Is a personal wrong, for which he would be entitled to a 
remedy, wholly irrespective of any pecuniary loss sustained; and, aecord- 
ingly, we hold that It would not pass to the assignée, and that the plea to the 
flrst count is bad." 

As already indicated, my conclusion is that the wrong suflered by 
the bankrupt by reason of his alleged malicious prosecution and im- 
prisonment was Personal to himself, and the right to sue and recover 
damages therefor is not vested in the trustée of his estate in bank- 
ruptcy. The bankrupt therefore has the right to détermine for himself 
whether the action to recover damages for the injury alleged to hâve 
been sustained by Mm shall be further prosecuted or not, and this court 
is without jurisdiction tb make any order in the premises. For thèse 
reasons, the application for leave to prosecute is denied. 
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In re BEOWN et al. (BLUMAUEŒl-FRANK BRUG 00., Intervener). 

(District Court, D. Oregon. December 24, 18S)8.) 

No. 4,353. 

1. BANKKTJPTCT— EpFECT on PeIOH CONVBTATiCES AND LiENS. 

Under Bankruptcy Act 1898, §§ 67, 70, since a pétition in Involuntary 
bankruptcy could not be filed untir ttie expiration of four montlis f rom tlie 
passage of the act, and transfers and liens affected by an adjudication in 
bankruptcy are such only as were made or obtalned withln four months 
prior to the flling of the pétition, no transfer of property, lien, or incum- 
brance Is avoided by an adjudication in Involuntary bankruptcy, unless 
made or created subséquent to the passage of the act. 

2. SamE— VOLUNTAKT CaSES. 

In voluntary cases in bankruptcy, a transfer or conveyanee of property 
by the bankrupt is not affected by the adjudication, unless made subsé- 
quent to the passage of the act, and within four months prlor to the flling 
of the pétition; but a lien created or obtalned through légal proceedings 
against him within four months before the flling of the pétition, though 
bef ore the passage of the act, is avoided by the proceedings in bankruptcy, 
If otherwise within the terms of the statute. 
8. Samb — Property Fhaudulentlt Conveîed — Titi^e Revesting m Bakk- 

EUP» 

Although property fraudulently conveyed before the passage of the bank- 
ruptcy act, by a debtor who Is subsequently adjudged bankrupt, would 
be beyond the reach of the court of bankruptcy, yet If the tltle to the same 
has revested in the bankrupt, and is In him at the time of the filing of the 
pétition, It is a part of his estate to be adminlstered In bankruptcy. 
4. Same— Pboperty in Possession of Reckivbr of State Court. 

Where creditors hâve brought suit to set aside a fraudulent conveyanee 
of property, and procured the appointment of a recelver, who has obtalned 
possession of the property in question, but In the meantime the fraudulent 
grantee has voluntarily restored the title to the grantor, and the latter is 
afterwards adjudged a bankrupt, the possession and administration of the 
property belong to the court of bankruptcy, and the recelver cannot retain 
the custody thereof as against that court 

In Bankruptcy. 

Dell Stuart, for bankrupts. 

Wm. T. Muir, for Blumauer-Prank Drug Co. 

Wirt Minor, for certain creditors. 

BELLINGEE, " J. Brown and Heath were nntil about the 31st 
day of May, 1898, partners, conducting a druggist's business in Baker 
City, Or. On that day, the partners, with one Eupert, formed a cor- 
poration, for the purpose of conducting the same business, named 
the Brown-Heath Company, to which the partnership transferred ail 
its property. It is conceded that this transfer was made for the 
purpose of defrauding the creditors of the partnership, and of the 
members thereof. On August 3, 1898, the Blumauer-Frank Drug Com- 
pany brought an action in the circuit court of the state against the 
partnership, on a claim for |1,128, and at the same time began actions 
against the partners individually, to recover from them, as individuals, 
certain sums due. Writs of attachment were issued in ail three of 
thèse actions, under which levies were made upon the goods and other 
Personal property used in the business of the Brown-Heath Company. 
By virtue of the liens of thèse attachments, the Blumauer-Frank 
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Drug Company, on August 3d, began a suit in eqnity in the state court, 
to avoid the fraudulent conveyance made by the partnership to the 
corporation, and had a receiver appointed, to whom the sheriff surren- 
dered the property, and who now holds the same. The receiver's 
possession has continued since the 7th day of August, 1898. Judg- 
ment for want of an answer in each case was talien, and the attached 
property ordered sold. The pétition in banliruptcy in this case was 
flied on the 30th day of August. Prior to fliing the pétition in bank- 
ruptcy, the Brown-Heath Company reconveyed to the partnership the 
property theretofore fraudulently transferred as stated. 

Inasmuch as pétitions in cases of involuntary bankruptcy can only 
be flled after the expiration of four months from the passage of the 
act, and the only liens that are affected by an adjudication in bank- 
ruptcy are those which are created within four months prior to the 
filing of the pétition in bankruptcy, it follows that no lien, incum- 
brance, or conveyance is affected by an adjudication of involuntary 
bankruptcy, unless it was created or made subséquent to the passage 
of thé act. From this, and the fact that only such conreyances, in- 
cumbrances, etc., as were made subséquent to the passage of the act 
are affected by it, the contention is made that congress did not intend 
to distinguish, in respect to the rétroactive opération of the statute, 
between cases of volnntary and those of involuntary bankruptcy; that 
the four-months limitation within which liens of attachment, judg- 
ments, etc., are dissolved by an adjudication of bankruptcy, begin in 
every case to run subséquent to the passage of the act. But the act, 
by its terms, distinguishes between conveyances and liens created by 
or pursuant to suits or other proceedings at law or in equity, and the 
court cannot read the words "subséquent to the passage of the act" 
into thèse several provisions when they occur in but one. As to con- 
veyances, incumbrances, etc., the eiïect of an adjudication of bank- 
ruptcy is limited to cases occurring subséquent to the act, while in re- 
spect to other liens there is no such limitation. The fact that the 
four-months limitation in cases of involuntary bankruptcy necessarily 
begins to run subséquent to the passage of the act is a conséquence, 
not the cause, of the time allowed insolvents before proceedings can 
be begun against them after the act took effect; and it is signiflcant 
that in thèse cases, so long as the levies, judgments, attachments, and 
other liens are obtained within the four months, it is immaterial how 
long prior to that period the proceedings from which thèse liens resuit 
were begun, while under paragraph c of section 67, which applies to 
both voluntary and involuntary bankruptcy, the suits or other pro- 
ceedings from which the lien results must hâve been begun within the 
four-months period. 

But the présent case is not affected by thèse questions. The liens 
of the drug Company, and the proceedings under which they arose, 
were ail subséquent to the passage of the act. Nor does it affect the 
question that, at the time the bankrupt act was passed, the title to 
the property in dispute was in the Brown-Heath Company, the fraudu- 
lent grantee, and was therefore beyond the reach of the bankruptcy 
court, assuming that the device of a conveyance by the partners to a 
corporation formed and controlled by them to take it would hâve 
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that effecfc : IBy thé voluntary reconvéyànce of the property by the 
Brown-Heàth .Company, it becomes a part of the bankrupt estate, to 
be administered as such, The court is net called «pon to set aside a 
eonveyance. i There is no such efflect attaching to property wMch bas 
been, at some tjme prior to the prôoeédings in bankraptcy, the subject 
of a fraudulent transfer, as to preclude the court of bankruptcy from 
thereafter dêaling with, such property, when the titlé is in the bank- 
rupt. There is no contention that the bankrupt does nbt bave the 
légal title, and is not in fact the owner of this property. The provi- 
sion of the act as to conveyances subsequently made is merely a lim- 
itation upon the right pf action to mncel transfers made by the bank- 
rupt.! , Nor can the fact that the property is in the hands of a receiver, 
iû' afsait to sét aside an alleged fraudulent eonveyance, affect the 
question. The immunity which the prior eonveyance has, under the 
bankctipt act, does not extend to the légal custody taken in a suit to 
eaneelitiie eonveyance, the property having in the meantime been vol- 
untarily restored by the fraudulent grantee to the bankrupt. It is 
a question of title, not of custody. If the title still remained in the 
bankrUpt's transférée in the prior deed, it would be beyond the reach 
of thei bankrupt act, not because of the receivership, but because of 
the condition of the title. The receivership is a mère incident of the 
suitj which is terminated by the reconvéyànce to the bankrupt. If 
the. lîeçeiver's court is authorizêd under state law to retaîn its custody, 
it can ônly do so in order that it may be applied in satisfaction of any 
judgment that may be rendered against the insolvent in the action 
pending in that court; but any such judgment is null and void under 
the battkrupt act, unless the court of bankruptcy orders the lien there- 
by created preserved foi* the beûeflt df thel)ankrupt's estate. 

It seems to be well settled that, upon application by the trustée 
or by the bankrupt, this court hâs power to, and should, assume juris- 
dicticin Where property is in the hands of the state court, and may and 
should enjoin further proceedings in that court. It is so held in Ke 
Mallory, 1 Sawy. 88, Fed. Cas. No. 8,991; Re FuUer, 1 Sawy. 243, 
Fed. Cas. No. 5,148; Re Davis, 1 Sawy. 260, Fed. Cas. No. 3,620; and in 
many other cases. Moreover, the bankruptcy act is éxplicit in respect 
to this question. Subdivision a of section 11 pro vides that: 

"A suit which Is founded upon a clalm froin whleh a discharge would be a 
releasè, and vehich Is pending against a person at the tlme of the flling of a 
pétition against him, shall be stayed until after an adjudication or the dis- 
missal of tlie pétition; if such person is adjudged a banlçrupt, such action may 
be further stayed untll twelve months after the date of such adjudication, 
or, if withln that tlme such person applies for a discharge, then until the 
question of such discharge Is determlned." 

And subdivision f of section 67 provides: 

"That ail, lévles, judgipents, attachments, or other liens, obtalned through 
légal procè'édlngs against a person who Is insolvent, at any tlme withln four 
months prior to the flling of a pétition in bankruptcy against him, shall be 
deemed null and void In case he Is adjudged a bankrupt, and the property 
affected by the levy, Judgment, attachment, or other lien shall be deemed 
whoUy diaçharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, unless the court shall, on due notice, 
order that the rl^ht under such levy, judgnient, attachment, or other lien shall 
be preserved for the beneflt of the estate; and thereupon the same may pass 
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to and shall be preserved by the trustée for the benefit of the estate as afore- 
said." 

The prayo" of the Blumauer-Frank Drug Company, petitioners, is 
denied. 



In re LANGE. 

(District Court, N. D. lowa, B. D. January 10, 1899.) 

BANKR0PTOY— Exemptions— LiFB Iksdrance Policy. 

A poUcy of insTirance on the life of a bankrupt, bavlng a casb surrender 
value payable to the bankrupt himself, or to his estate or personal repré- 
sentatives, passes to and vests In his trustée as assets of the estate in 
bankruptcy, subject to the right of the bankrupt to redeem the same by 
paying to the trustée its surrender value, notwithstanding that a statute 
of the State (Code lowa, § 1805) provides that the proceeds of sueh poUcles 
shall be exempt from Uability for the debts of the assured, and although 
section 6 of the bankruptcy act déclares that "thls act shall uot affect 
the allowance to bankrupts of the exemptions which are prescribed by 
the State laws," for the gênerai language of section 6 Is Umlted and re- 
strained. In thls instance, by the spécifie provision of section 70, cl. 5, thîtt 
ûie bankrupt, on paying or securing to the trustée the cash surrender value 
of sueh a policy, may "continue to hold, own, and earry such policy free 
from the claim^s of the creditors particlpating in the distribution of his es- 
tate under the bankruptcy proeeedlngs; otherwise the policy shall pass to 
the trustée as assets." 

Iq Bankruptcy. 

Submitted on pétition of creditors praying a review of the ruling of 
the référée upon the question whether an endowment policy owned 
by the bankrupt is wholly exempt under the provisions of the bank- 
rupt act. 

Henderson, Hurd, Lenehan & Kiesel, for creditors. 
Bowen & Fitzpatrick, for bankrupt. 

SHIKAS, District Judge. In the certificate of the référée submit- 
ting the question at issue to the court the facts are stated to be as 
follows: Hugo A. Lange, who bas been duly adjudged to be a 
bankrupt on his own pétition, is the holder of an endowment policy m 
the Mutual Beneflt Life Insurance Company, issued under date of 
December 6, 1892, and payable in 15 years, the présent surrender 
value of which is ibe sum of $422.72. The bankrupt claims that this 
policy in its entirety is exempt from liability for his debts, under the 
provisions of section 1805 of the Code of lowa, which déclares that "the 
proceeds of an endowment policy payable to the assured on attaining 
a certain âge shall be exempt from liability for any of his debts"; 
whereas on behalf of the creditors it is claimed that under the provi- 
sions of section 70 of the bankrupt act the policy in question will pass 
to the trustée as part of the assets of the estate, unless the bankrupt 
avails himself of the right to pay or secure to the trustée the amount 
of the surrender value of the policy as provided for in section 70. On 
behalf of the bankrupt reliance is placed upon the provisions of section 
6 of the bankrupt act, which déclares "that this act shall not affect the 
allowance to bankrupts of the exemptions which are prescribed by the 
state laws in f oroe at the time of the filing of thé pétition in the state 
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wherein they hâve had their domicile, for the six months or the greater 
portion thereof immediately preceding the flling of the pétition." If 
this were the only provision of the act bearing apon the question, there 
would be no doubt as to its solution, but such is not the case. In 
section 70 it is declared that the trustée of the estate shall become 
vested by opération of law vcith the title of the banlirupt "except in 
so far as it is to property which is exempt to ail; * * * (5) prop- 
erty which prior to the flling of the pétition he could by any means hâve 
transferred, or which might hâve been levied upon and sold under judi- 
cial process against him,provided that when any bankrupt shall hâve an 
Insurance policy which has a cash surrender value payable to himself, 
his estate or personal représentatives, he may, within thirty days after 
the cash surrender value has been ascertained, and stated to the trus- 
tée, by the company issuing the same, pay or secure to the trustée the 
sum so ascertained and stated, and continue to hold, own and carry 
such policy free from the claims of the creditors participating in the 
distribution of his estate under the bankruptcy proceedings otherwise 
the policy shall pass to the trustée as assets." It cannot be questioned 
thaf the latter part of the quoted section déclares that ail Insurance 
policies haying a cash surrender value payable to the bankrupt, his 
estate or personal représentatives, form part of the assets passing to 
the trustée, subject to the right of the bankrupt to secure to himself 
the future beneflts thereof by paying to the trustée a sum equal to the 
surrender value of the policy, which reprenants the amount which the 
trustée would ordinarily realize, if the policy should pass to him. It 
will be noticed that this clause of the act does not include policies of 
insurance payable to the wife, children, or other kin of the bankrupt, 
but is limited to policies the proceeds of which are payable to tlie 
bankrupt, his estate or personal représentatives, and it was evidently 
the intent of the clause under considération to déclare that such poli- 
cies should be deemed part of the assets of the estate. The purpose of 
the enactment is apparent. It is intended to prevent a debtor from 
investing in policies of this kind money which equitably belongs to his 
creditors, and reaping the beneflt thereof, after he has secured protec- 
tion against the enforcement of debts due from him through a dis- 
charge in bankruptcy. It was not the intent of congress in the enact- 
ment of this clause to deprive the family of a debtor of the protection 
which he may hâve secured to them in taking ont policies for their 
beneflt payable at his death, but it was intended to prevent debtors 
from availing themselves of the opportunity of making investments 
for their own beneflt in the form of endowment policies, or policies 
payable to themselves, and holding the same, while seeking a dis- 
charge from their debts through the bankrupt act. It is the settled 
rule in construing statutes "that the intention of the lawmaker is to 
be deduced from a view of the whole statute, and every material part 
of it" (Kohlsaat v. Murphy, 96 U. S. 153); and it is also "a well-known 
rule for the construction of statutes, which, though ancient, is always 
adhered to, that gênerai words in one clause of a statute may be re- 
strained by the particular words in a subséquent clause of the same 
statute." City of Covington v. McNickle's Heirs, 18 B. Mon. 286. 
Section 6 of the bankrupt act is the déclaration of the gênerai pur- 
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pose of congress to secure to bankrupts the exemption provîded for 
by the laws of the state in which they réside, but this gênerai purpose 
is limited by the subséquent clause of section 70, which dedares the 
ruie to be applied with respect to a named and particular kind of prop- 
erty, to wit, policies of Insurance having a surrender value payable 
to the bankrupt or his estate. The fact that this spécial clausie is 
preceded by the word "provided" does not, in any proper sensé, lirait 
the force thereof. Thus, in Banking Co. v. Smith, 128 U. S. 174, 9 
Sup. et. 47, it is said: "It is a common practice in législative proceed- 
ings, on the considération of bills for parties désirons of securing 
amendments to them, to précède their proposed amendments with the 
term 'Provided,' so as to déclare that, notwithstanding existing provi- 
sions, the one thus expressed is to prevail; thus having no greater sig- 
nificance than would be attached to the word *but' or 'and' in the 
same place, and simply serving to separate or distinguish the diiïerent 
paragraphs or sentences." Giving to the words used in section 70 
their usual and fair import, they clearly déclare that policies of insur- 
ance of the character of that in issue in this case pass to the trustée as 
part of the assets of the bankrupt, and, as thèse words deal with a 
speciflc matter, they must be construed to be a limitation upon the 
gênerai déclaration with respect to exemptions found in section 6, 
and I therefore hold that the endowment policy in question forms part 
of the assets of the estate of the bankrupt, and the title thereto will 
vest in the trustée, unless the bankrupt within 30 days exercises the 
right secured to him of paying or securing to the trustée the surrender 
value of the policy. It is therefore ordered that notice of the ruling 
of the court be forthwith given by the clerk to the référée and to the 
bankrupt for their guidance in the premises. 



In re EOCKWOOD. 

^Dist^lct Court, N. D. lowa, Cedar Kapids Division. January 11, 18Ô9.) 

Bankkuptcy— Seizurb of Propektt— Possession op Chattei. Mohtgagee. 
Banliruptcy Act 1898, | 69, empowering the judge of the court ol bank- 
ruptey, on proof that the respondent in an involuntary pétition has com- 
mitted an act of hanljruptcy, or is neglecting his property and suffering 
it to deteriorate, to issue a warrant to the marshal to seize and hold such 
property subject to further orders, does not authorize a warrant to the 
marshal, in advance of any adjudication on the pétition, to seize goods in 
the hands of a stranger to the proceedlngs, who tooli possession before 
the flling of the pétition, and claims title, under a chattei mortgage from 
the alleged banlirupt. 

In Bankruptcy. Application by creditors of the aUeged bankrupt 
for an order directing the marshal to seize certain property in the pos- 
session of a third person. 

Hayes & Schuyler, for creditors. 

SHIRAS, District Judge. In this matter certain creditors of Charles 
Rockwood hâve ûled a pétition praying that he may be adjudged to 
be a bankrupt, and now apply to the court for an order directing the 
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marsha! to seiise and taie înto his possession certain personal prop- 
erty which it is aTëWëiî belonged to the alleged bankrupt, but which 
he eonveyed to one Mary Bocker by the exécution of a chattel mort- 
gage dated January 3/1899, and under wliich the mortgagee took pos- 
session of the property. The application is based upon the provisions 
of section 69 of the baakhipt act, which enacts that the judge upon 
satisfactory proof being made that a bankrupt against whom an invol- 
untary pétition has been flled bas committed an act of bankruptcy, 
or is neglecting his property, or permitting same to deteriorate, 
may issue a warrant to the marshal to seize and hold the property 
until further order of the court. As I construe this section, it does 
not authorize the court to issue a warrant to the marshal to take 
property away from the possession of a third party who holds it under 
a claim of right or title. Accordihg to the showing made in the ap- 
plication, the mortgagee has a good title to, and the right of posses- 
sion of, the property in question, unless such title and right are de- 
f«ated under the provisions of the bankrupt act. Whether thèse 
provisions will become operative against the title and right of the 
mortgagee dépends prinoarily upon the question whether Kockwood 
Will be adjudieated to be a bankrupt on the pétition of his creditors, 
which is set down for heariag at a future day. The mortgagee, Mary 
Bocker, is not a party to iSese proceedings; and, in my judgment, 
section 69 does not confer any authority on the court to arbitrârily 
deprive her of the possession of the property held by her under daim 
ôf title. It cannot be judicially known at the présent time whether 
Kockwood wUl or will not be adjudgèd a bankrupt, and, unless he is 
so adjudged, there is no ground shoWâ for attacking the possession 
of the property now held by the mortgfagee. 

Section 69 is intended to authorize the court to prevent the wastage, 
détérioration, or loss of the bankrupt's property in his possession, 
pending the hearing on the pétition for adjudication, but it is not 
intended to authorize the taking away from third parties property 
to which they assert title. The section pro vides that bef ore the is- 
suance of a warrant of sèizure a bond must be executed conditioned 
to. indetnnify the bankrupt for such damages as he may sustain if the 
sélzùre be wrongfully obtaîned; it being further provided that the 
property seized shall bereleased, if the bankrupt give bond conditioned 
to itum over the property or its value to the trustée in case he is 
adjudged a bankrupt. Thèse provisions clearly show that the section 
is ihtenfïéd to apply only to seizures of property in the possession of 
tfle bankrupt, and it does not authorize the seizure of property which 
has passed from the possession of the bankrupt before the institution 
of proceedings under the act. In a proper case an injunction or re- 
straÎBÎng order may be bbtàined, upon an application to which the third 
person is made a party, restraining the sale or other disposition of the 
property until the hearing upon the pétition for adjudication, and the 
appointment'of tlie trustée, but the proper showing therefor must be 
made. The présent application for a warrant directing the marshal 
to seize property in the possession of the mortgagee must be refused, 
for the reasons stated. 
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BURNETT V. MOBRIS MERCANTILE CO. et aL 

(District CkJurt, D. Oregon. January 9, 1899.) 

No. 4,367. 

Bankbuptcy— Jdrisdictioït of Actions et Trustée. 

Under Bankruptcy Act 1898, § 23, providing that sults by a trustée In 
bankruptcy shall be brought or prosecuted only in those courts where tlie 
bankrupt might hâve brought or prosecuted them if proceedings in bank-' 
ruptcy had not been instituted, a court of bankruptcy bas no iurisdiction 
of an action by such trustée to set aside an alleged fraudulent conveyance 
made by the bankrupt to a défendant who Is a citizen of the same state 
with the bankrupt and the trustée. 

George W. P. Joseph, for plaintiff. 
W. M. Kamsey, for défendants. 

BELEINGEK, District -Judge. Tliis is a proceeding by a trustée in 
bankruptcy to set aside certain conveyances made by the banlirupt in 
f raud, as it is claimed, of his creditors. The défendants demur to 
the complaint upon the ground that this court is without jurisdiction, 
the controversy being one between citizens of the same state. 

Section 23 of the bankrupt act provides: 

"The United States circuit courts shall hâve jurisdiction of ail controversies 
at law and in equity, as distinguished from proceedings in bankruptcy, be- 
tween trustées as such and adverse claimants concerning the property ac- 
quired or claimed by the trustées, in the same manner and to the same es- 
tent only as though bankruptcy proceedings had not been Instituted and such 
controversies had been between the bankrupts and such adverse claimants. 
Suits by the trustée shall only be brought or prosecuted in the courts where 
the bankrupt, whose estate is being administered by such trustée, might hâve 
brought or prosecuted them if proceeding» in bankruptcy had not been insti- 
tuted, unless by consent of the proposed défendant." 

It is clear that congress intended that the jurisdiction to set aside 
conveyances as made in fraud of creditors should not be enlarged by 
opération of the bankrupt act; that the jurisdiction in thèse cases 
should be determined with référence to the law as it then was. Any 
construction^ in favor of the jurisdiction of the district court of the 
United States based upon provisions of the law of gênerai application 
is in conflict with the section quoted. It is argued that because the 
bankrupt cannot maintain a suit to set aside a conveyance, as fraudu- 
lent, made by himself, therefore the provision quoted does not apply 
in a case like this. But this is a question of jurisdiction, — a question 
of the right to détermine, not of the principles to obtain in reaching 
a détermination. If the bankrupt himsélf brought the suit, he could 
not be turned out of court on the question of jurisdiction. The au- 
thority of the court to décide as to his rights would be unquestioned, 
although he might be precluded in his right to reUef by his own act. 
The statute intènds to keep ail controversies as to the validity of con- 
veyances like thèse where they would hâve been if the banlcrupt act 
had not been passed. The question of the validity of thèse convey- 
ances is the vital question. TÎiat question, in the absence of the bank- 
ruptcy act, must necessarily be determined, in any proceeding brought 
therefor, by the courts of the state, unless the case in volves the requisite 
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amonnt to give a fédéral court jurisdiction, and îs between citizens 
of différent states. As already suggested, it is wholly immaterial that 
in the one case — ^a case where the proceeding is instituted by the bank- 
rupt Mmself — there coilld be no recovery upon the principles of estop- 
pel, and in the other case, where the proceeding is brought by a crédit- 
er, a différent resuit would follow. As stated, it is not a question of 
the détermination to be reached, but of the jurisdiction to hear, and 
make a détermination. The demurrer is sustained. 



In re SIBVERS. 
(District Court, B. D. Missouri, E. D. January 3, 1899.) 

1, Bankrxjptct— Epfbct dp Bankbuptct Law on Common-Law Assignments. 

While the insolvency laws of tlie several states are superseded by the 
enactment of the national banliruptcy law, thîs Is not the case with state 
statutes whlch merely regulate the administration of the trust created by 
an assignment for the benefit of creditors; and proceedings under such 
statutes, or under a eommon-law deed of assignment, are not void or 
voidable by reason of the existence merely of a bankruptcy law, or unless 
proceedings in banltruptcy are subsequently instituted against the as- 
signer. 

2. Samb— AcTs op BANKRnPTCT— -Assignment for Greditors, 

Under Banlsruptcy Act 1898, § 3, providlng that it shall be an act of 
bankruptcy If a person shall hâve "made a gênerai assignment for the 
beneflt of his creditors," such an assignment is a wrongful act as to cred- 
itors, and voidable as such at their instance; and if proceedings In banli- 
ruptcy are subsequently instituted against the debtor, an adjudication 
therein wIU avoid the assignment, and subject the property asaigned to 
the Jurisdiction of the court of bankruptcy. 

S. Samb— Propbbtt in Possession op Voluntabt Assignée. 

Where a debtor bas made an assignment of his property for the ben- 
eflt of his creditors, and a pétition in bankruptcy is flled against hlm 
alleging such assignment as an act of bankruptcy, and his assignée Is in 
possession of the estate, bas had the same appraised, and is about to 
make Sale thereof, the court of bankruptcy has jurisdiction to enjoin such 
assignée from proceeding further with the administration of the estate, 
and to appoint the marshal to take charge of the property assigned, and 
to hold the same until the dismissal of the pétition or the appointment of 
a trustée. 

4. Samb— Jurisdiction op Cocbts op Bankruptct— Suits et Trustées. 

District courts of the United States, as courts of bankruptcy, hâve ju- 
risdiction to entertain and détermine ail suits brought by trustées in 
bankruptcy which are necessary for collecting, reducing to money, and 
distributing the estâtes of bankrupts, and for determining controversies 
In relation thereto, except such as are otherwise provided for in the 
bankruptcy act. Section 23 (b) of that act, providlng that "sults by the 
trustée shall only be brought or prosecuted in the courts where the bank- 
rupt might hâve brought or prosecuted them if proceedings in bankruptcy 
had not been Instituted," is a limitation upon the jurisdiction of the 
circuit courts of the United States, and does not affect the jurisdiction In 
bankruptcy conferred upon the district courts by other clauses of the act. 

In Bankruptcy. On pétition of creditors for the appointment of a 
recelver to take charge of assets of the alleged bankrupt, and to enjoin 
his assignée, under a previous gênerai assignment, from proceeding 
with the administration of the estate. 
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Fisse & Kortjohn, for petitioners. 
Ghester H. Krum, for assignée. 

ADAMS, District Judge. On the 19th day of December, 1898, thé 
Adam Roth Grocery Company, and other creditors of Charles F, 
Sievers, whose daims exceed the smn of $500, flled their pétition in this 
court to secure an adjudication of bankruptcy against him. The act 
of bankruptcy charged by them against the debtor is that he did, on 
the 6th day of December, 1898, make a gênerai assignment for the 
beneflt of his creditors, under the provisions of the laws of the state 
of Missouri, to Henry B. Davis, as assignée. On the 21st day of De- 
cember, 1898, the debtor appeared, and flled an answer to the pétition, 
in whieh he admitted the alleged act of bankruptcy, and confessed the 
prayer thereof. On the 23d day of December, 1898, the petitioning 
creditors ûled a pétition herein, setting forth the facts aforesaid, and 
also "that the assets of the said Charles P. Sievers consist of a certain 
pièce of real estate situate on the southwest corner of Kings Highway 
and Old Manchester Eoad, in the city of St. Louis, together with a 
stock of groceries, wines, and liquors, horses and wagons, open ac- 
counts, and other similar personal property; and that according to the 
aiïidavit of said Charles F. Sievers, flled with the said deed of assign- 
ment, the value of ail the said property is about |5,000. That the said 
Henry B. Davis, the assignée named in the said deed of assignment, has 
taken charge of the said assets, and is now in possession of the same, 
and that he has had appraisers appointed to appraise the said property, 
and, as your petitioners are informed, is proceeding to sell the said 
property. That a considérable portion of the property in the hands of 
said Henry B. Davis consists of perishable goods, and that the same 
should be sold as speedily as may be, under the direction of this court." 
And thereupon said petitioning creditors prayed the court to appoint a 
receiver to take charge of the assets so assigned, and that the said Davis 
be retained and enjoined from interfering with or disposing of the same, 
and from proceeding any f urther in the matter of said assignment made 
to him. On the filing of said pétition, an order was duly made and 
served on the said Henry B. Davis, requiring him to appear in this 
court and show cause, on the 27th day of December, 1898, why the 
prayer of said pétition should not be granted. On the return day of 
said order Davis appeared by his attorney, and for his return- states, in 
substance and effect, that such assignment had been made to him, as 
alleged; that he had qualifled as assignée, as required by the laws of the 
state of Missouri, and was proceeding to administer the trust imposed 
upon him by the deed; and claims a right so to do, notwithstanding 
the proceedings in bankruptcy heretofore detailed. The argument of 
his counsel in support of such return consists of two main propositions : 
First. That, although the making of a gênerai assignment is made an 
act of bankruptcy, there is no provision of the bankrupt act annulling 
or avoiding such assignments, and no power conferred upon the court 
or any trustée to take possession of and administer the assets so as- 
signed. Second. That any action challenging the respondent's right 
to hold the assigned property must be brought in the courts of the 
state which hâve exclusive jurisdiction thereof. The discussion on the 
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flrst of tîiese questions took a widje range, comparing and distinguîsli- 
ing between deeds of assignment, as recognized in the state of Missouri 
and at common law, and insolvency proceedings, as recognized in 
Massachusetts and some other states. It is contended, on the one hand, 
that proceedings under the àssignmeiit law of Missouri, with its de- 
tailed provisions, giving the courts of the state jurisdiction over the 
administration of the estate assigned, so assimilate such assignments 
to insolvency proceedings that the power to make such assignments was 
superseded by the exercise of the constitutional grant of power to con- 
gress to "establish uniform laws on the subject of bankruptcy through- 
out the United States." Authorities supporting this viçw hâve been 
called to my attention. On the other hand, it is contended that there 
is a fundamental différence between the two methods of administering 
estâtes, and that laws permitting volujatary assignments by deed of the 
debtor, lïke those of Missouri, are not superseded by the exercise of 
such power conferred upon congress by the constitution, and my atten- 
tion is called to certain cases decided by the suprême court of the United 
States to that eflfect. It is also argued, pro and con, that nothing is 
found in the act of July 1, 1898, entitled "An act to establish a uniform 
System of bankruptcy throughout the United States," pronouncing 
deeds of gênerai assignment void, or giving to the trustée to be chosen 
by the creditors power to recover property so assigned by the debtor 
before the institution of proceedings in bankruptcy. 

Concerning thèse différent contentions, it appears to me that there 
is a substantial différence between a proceeding under a gênerai in- 
solvency statute and one under a statute permitting gênerai assign- 
ments. The one administers upon the estate of an insolvent as a 
proceeding in the courts, dérives its potency f rom the law, winds up the 
estate judicially, and discharges the debtor. Such is essentially a pro- 
ceeding in bankruptcy, and such is undoubtedly superseded by the 
act df congress in question. This conclusion is supported, not only 
by ample authority, but by necessary négative implication from the 
last clause of the act of July 1, 1898, which provides, that "proceedings 
commenced under state insolvent laws before the passage of this act 
shall not be aflected by," etc. The other dérives its potency, not from 
the law, but from the contract or deed of the debtor, is administered 
under and according to the provisions of the deed, supplemented only 
by salutary législative safeguards, and does not resuit in a discharge of 
the debtor from his obligations. This method of proceeding is not 
superseded by the act of congress in question. Mayer v. Hellman, 91 
U. S. 496; Boese v. King, 108 U. S. 379, 2 Sup. Ct. 765; Eeed v. 
Mcintyre, 98 U. S. 507. It résulta from thèse views that, while pro- 
ceedings under the insolvency laws, as such, are nbw void whether pro 
ceedings in bankruptcy foUow or not, proceedings under the gênerai 
assignment laws of states, like Missouri, or under the common-law 
deed of assignipent, are not void or voidable, unlçss proceedings in 
bankruptcy are subsequently instituted; and whether such is the case 
when an adjudication in bankruptcy follows is now to be considered. 
The fourth subdivision of section 3 of therecent bankruptcy act makes 
"a gênerai assignment for the beneflt of his creditors" an act of bank- 
ruptcy on the part of the debtor. The making of such assignment sub- 
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jects the debtor to the pains and penalties of the act, when învoked by 
his creditors within four months after it is made. In other words, 
as to his creditors it is a wrongful act, and, at their option, the 
debtor may, because of its commission, be adjudged a bankrupt, 
his property, under the gênerai scheme of the bankrupt act, taken 
from him, and administered by the trustée who is chosen by them, for 
the equal benefit of the creditors. It is argued that such act of the 
debtor is wrongful only to the extent that it affords his creditors the 
occasion to secure an adjudication of bankruptcy against him, but is 
not wrongful to the extent of annulling or avoiding the act itself, so 
as to bring the debtor's property, wrongfully assigned, into a court of 
bankruptcy for administration under the gênerai scheme there pre- 
scribed; in other words, that the creditors, by reason of the wrongful 
act of the debtor in making the gênerai assignment, secure the body of 
the bankrupt, but not his estate, if it was ail conveyed, as is usually the 
case, to the assignée. This reduces the effect of the proceedings by 
the creditors to simply this : putting into motion an expensive proceed- 
ing which can resuit in no benefit to themselves, but only in the dis- 
charge of their debtor from his just debts and obligations to them. A 
construction of the bankrupt act which produces this resuit seems to 
me to be unreasonable and irrational, and ought not to be adopted if 
a différent intent can fairly be imputed to congress. I believe that a 
construction which gives to the act a rational and consistent interpréta- 
tion can and shquld be evolved from the fact itself that the act of 
making a gênerai assignment is a wrongful act donc to the creditors, 
and, like any other wrongful act, can be avoided by the parties wronged 
and injured thereby. The act cannot, in my opinion, be wrongful, and 
at the same time available to the debtor, or his assignée holding neces- 
sarîly with knowledge of the wrong committed, to justify them in 
retaining the fruits of the wrongful act. It follows that the adjudi- 
cation of bankruptcy at the instance of one's creditors, on the ground 
that the debtor has made a gênerai assignment for the benefit of his 
creditors, avoids the assignment itself, and subjects the property 
assigned to the jurisdiction of this court, to be administered hère by the 
"Creditors under and pursuant to the provisions of the act of congress 
which they hâve invoked. I do not think that this construction is at 
variance with the décisions of the suprême court of the United States 
already cited in construing the provisions of the bankrupt act of 1867. 
Under that act, the making of a gênerai assignment to one's creditors 
was not, of itself, an act of bankruptcy. It was construed by the 
courts to be an act donc with intent "to defeat the opération" of the 
bankrupt law, and, therefore, because of such an intent, found as a fact 
to exist by necessary légal inference from the making of a gênerai 
assignment, it was held to be an act of bankruptcy. In other words, 
under the act of 1867 the making of a gênerai assignment for the bene 
fit of creditors was not per se wrongful as to creditors, and therefore 
might be held to be unassailable by the creditors in proceedings in 
bankruptcy, when committed more than six months before such pro- 
ceedings were taken against the debtor, without necessarily or fairly 
being so held within the meaning of the récent bankrupt act. In the 
absence of controlling authority, I am unwilling to impute to congress 
91 Fr-24 
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the irrationa] and senseless intent of placing the property of the bank- 
rupt beyond the reach of the law by the very act whîch subjects him 
to the pains and penalties of the law, and am unwilling to say that 
creditors shall be reduced to the extremity of fancying that they hâve 
been invested with a valuable remedy which consists only in the privi- 
lège of conducting expensive litigation to secure a judicial decree that 
their debtor is absolved from any obligation to them. 

The next question for considération is whether this court has juris- 
diction to détermine the validity of the assignment in question, in the 
light of the provisions of section 23, subds, (a), (b), and (c), of the bank- 
rupt act. The argument on this point is intended to raise, and does 
raise, the question whether the trustée chosen by the creditors in a 
bankruptcy proceeding may ever resort to the district court of the 
United States, as a court of bankruptcy, for the assertion of his right 
to assets of the estate against an adverse claimant, or whether he is 
compelled to resort to state courts for such a remedy. The particular 
question now before the court might be disposed of on the ground that 
it involves proceedings necessary for the préservation of assets of the 
bankrupt, speciflcally authorized by the provisions of the bankrupt act 
to be taken before the élection of a trustée, but I deem it timely and 
proper, now that this question is for the flrst time mooted, to consider 
and décide the main question argued. By clear provisions of the bank- 
rupt act, title to ail the assets and property, includmg rights of action 
of the bankrupt available to his creditors, is vested in the trustée (an 
office created by the act itself), for administration under and subject 
to its provisions. Section 70. The district court, as a court of bank- 
ruptcy specially created by the act, is invested, within its territorial 
limits as now estabhshed, with such jurisdiction at law and in equity as 
will enable it to exercise original jurisdiction in bankruptcy proceed- 
ings, among other things: 

(1) "To cause the estâtes of bankrupts to be collected, reduced to money, 
and distributed, and détermine controversles In relation thereto, except as here- 
In otherwise provided." (2) "To make such orders, Issue such proeess, and 
enter such judgments In addition to those speciflcally provided for as may be 
necessary for the enforcement of the provisions of this act." (3) "To appoint 
recelvers, or the marshals, upon application of the parties In Interest in case 
the courts shall flnd It absolutely necessary for the préservation of estâtes, to 
take charge of the property of bankrupts after the flling of the pétition and 
untU it Is dlsmlssed or the trustée Is quallfled." Section 2, subds. 7, 15, and 3. 

It is finally, in that section, after conferring the foregoing powers, 
and many others therein enumerated, provided as follows: 

"Nothlng In this section contalned shall be construed to deprlve a court of 
bankruptcy of any power It would possess wére certain spécifie powers not 
hereln enumerated." 

In addition to this, it must be observed that the act itself is an ad- 
ministrative measure, enacted under a constitutional grant of power 
for the enforcing and coUecting of the assets of an insolvent debtor and 
distributing them pro rata among his creditors; and the district court 
of the United States, as a court of bankruptcy, isthe jurisdiction cre- 
ated for its administration. From this gênerai considération of the 
purposes of the act, and the jurisdiction generally and speciflcally con- 
ferred upon this court as a court of bankruptcy, as already pointed out. 
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it appears that congress has directly, in terms, and by necesisary im- 
plication, conferred the requisite jurisdiction upon this court to enter- 
tain and détermine any suits, at the instance of the trustée or otlierwise, 
necessary for collecting, reducing to money, and distributing the estâtes 
of banlvrupts, and for determining controversies in relation thereto, 
except such as are in this act otherwise provided for. 

It now becomes necessary to consider this last-mentioned exception, 
and to ascertain what controversies, if any, are therein referred to "as 
otherwise provided for." It seems to me that, when full and compre- 
hensive jurisdiction is ârst clearly conferred upon a court to do certain 
acts for certain purposes, any of such acts so generally comprehended 
cannot be withdrawn from such jurisdiction, under the exception re- 
ferred to, unless it cornes clearly and necessarily within the terms of the 
exception, and that the exception ought not to be so construed as to 
absolutely nuUify the rule. There are obviously certain actions which 
a trustée may be required to bring in order to fully collect the assets of 
a bankrupt which cannot be instituted in the particular district court 
having gênerai charge of the proeeedings, such as those in which the 
debtor to the bankrupt, or the adverse claimant to some right claimed 
by the trustée, résides without the territorial limita of the court. There 
are other suits which may, at the time of the adjudication of the bank- 
ruptcy, be pending in a state court, in which the trustée may be re- 
quired to enter his appefirance to prosecute or défend, under the pro- 
visions of section 11, subds. (b) and (c). So, also, différences between 
the trustée and adverse claunants may be submitted to arbitration, 
in which case the award of the arbitrators détermines the contro- 
versy. Section 26. Suits and controversies like thèse are clearly 
within the exception referred to, and afford scope for its application. 
But it is claimed, and the serions contention is, that section 23, subd. 
(b), créâtes an exception of such magnitude as deprives this court of 
jurisdiction to hear and détermine any suit at the instance of a trustée, 
for any purpose connected with or necessary to the collecting of assets 
of the bankrupt's estate, or determining controversies in relation there- 
to. This view of the law, if correct, practically emasculates the entire 
scheme, renders nugatory the gênerai and comprehensive jurisdiction 
apparently conferred by the preceding sections, and, it must be con- 
ceded, ought not to prevail, unless the intent of congress to that effect 
is perfectiy clear. Subdivision (b) referred to reads as follows: 

"Suits by the trustée shall only be brought or prosecuted in the courts where 
the bankrupt whose estate is being administered by such trustée might hâve 
brought or prosecuted them if proeeedings in banlcruptcy had not been insti- 
tuted, unless by the consent of the proposed défendant." 

It is contended that, because the district courts of the United States 
hâve never afforded, and do not now afford, a jurisdiction available to 
a creditor to collect his debts, the trustée under the bankrupt act, by 
virtue of the terms employed, is precluded from resorting to this court, 
and must institute ail suits for the recovery of assets and assertion of 
the rights of the bankrupt in the courts only in which the bankrupt 
could hâve so done if there were no proeeedings in bankruptcy, and, 
therefore, of necessity in the courts of the state, or in such circuit 
court of the United States to which the bankrupt, in case of diverse 
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citizenahîp between Mm and his débtor,' could hare l*ëSorted. To ar- 
rire at tâleîtpue interprétation ofthiô subdiviàoni(b)y attention should 
be given to the entire section, with à view of asceftaiûillg if other pro- 
visions throw light upon it. Subdivision (a) is as follows: 

"(a) Tlie tralted States circuit courts shall hâve jurlsaiction of ail contro- 
versies at law and In equlty, as dlstingUlshed from proceedings in bankruptcy 
between trustées,, as sucU, and adverse clalmants, concerning the property ac- 
quired or clalmed by the trustée, In the same manner and to the same extent 
only as thoûgh bankruptcy proceedings had not been instituted and such con- 
troversies had between thé bankrupts and such adverse clalmants." 

Subdivision (c) is as follows: 

"(o) The United States circuit courts shall hâve concurrent jurlsdietlon with 
the courts of bankruptcy withln thelr respective territorial limlts of the of- 
fenses enumerated in this a^t," 

Between tiiese two subdivisions isfound the one under considération, 
already set ont. Now, v^^liat do they ail mean? It must be borne in 
mind tbat, at the time of the passage of the récent bankrupt act, the 
judiciâry act of March 3, 1887, as amended by the act of August 13, 
1888,,was:ih force. Thèse acts conJertîed jurisdibtion upon the circuit 
courts of the United States in "cases arising under the constitution or 
laws of the United States," or, as commonly expressed by the profes- 
sion, in cases involving a ?'federal question." According to well-set- 
tled authority, to which reference need not hère be made, a fédéral ques- 
tion arides in any case rwhere the plaintiff is a corporation created 
by an act of congress, or where the plaintiff holds an office, like that 
of a receivièr of a national bank, creatéd by an act of congress. This 
is because the plaintiff dérives his ofBce, and, therefore, his title to 
property, from a law of the United States. In the light of the in- 
terprétation given to the acts of congress of 1887 and 1888, concerning 
whatiia a fédéral question,' as already stated, it seems to me that the 
législative iatent involved? in section 23 of the récent bankrupt act is 
cleajr. A trustée appointed under thë bankrupt act, although an 
officer creatéd by an act of. congress, is not, by reason of that fact 
alone, as in the case of a reeeiver appointed to wind up the affairs of a 
national baiik, entitled t© rèsort to the circuit courts of the United 
States for the enforcement of his rightsas such offlcer, but must stand 
in the shôes of the bankrupt himself withrespect to instituting suits 
in the circuit courts of the United States. In other words, section 23, 
when properly construed, seems to me to mean that so much of the 
acts of March 8, 1887, and August 13, 1888, as confers jurisdiction 
upon the cii'ctiit courts of the United States of a suit in favor of an 
offlcer holding title under a law of the United States, is inoperative 
with respect tô the offlcer known as a ti-ustee under the bankrupt act. 
SubdiViàioû (a) is in the nature of a prohibition addressed to the 
United States circuit courts from exercising jurisdiction in any case 
between thé trustée and an adverse claîmant, unless the bankrupt him- 
self could hâve resorted to the circuit court for the assertion of such 
claira agaînst'the adverse claimant. Subdivision (b) reinforces the 
prohibition of subdivision (a), but in this instance the prohibition is 
addressed to the trustée instéad of the circuit courts, as f ound in sub- 
division (a). But both subdivisions, when read together, in my opinion, 
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relate to the same subject-matter, and that is to the jarisdictioD of the 
United States circuit courts, and to that alone. They limit the juris- 
diction of such courts to hear and détermine such actions only, be- 
tween a trustée and an adverse claimant, as the bankrupt himself 
might hâve prosecuted against such claimants in those courts because 
of diverse citizenship, and require the trustée, when asserting a claim 
through the right or title of the bankrupt, to resort to a state court, 
unless the bankrupt might hâve resorted to a fédéral court. This 
section, taken as a whole, appears to me to be only a curtailment of 
the jurisdiction of the circuit courts, and not at ail applicable to dis- 
trict courts or their jurisdictions, as already in the act conferred upon 
them. This is the more manifest .when it is considered that district 
courts, as such, are not mentioned in the section, while the circuit 
courts are in terms alone referred to in subdivisions (a) and (c). Subdi- 
vision (b) is found located immediately between subdivisions (a) and 
(c), and in the same act conferring a broad and comprehensive juris- 
diction upon the district courts as courts of bankruptcy. Nov? apply- 
ing two familiar rules of construction of statutes, one of which is 
condensed in the maxim, "Noscitur a sociis," and the other requiring 
the courts to so construe any act as to give force and effect to each 
and ail of its parts, I am disposed to hold that subdivision (b) relates 
to the same subject-matter as that found in the immediately preceding 
and following subdivisions, namely, to the jurisdiction of the circuit 
courts of the United States, and particularly to the matter of provid- 
ing a remedy which is there taken from such courts, and that this sub- 
division ûnds fuU scope for application in such cases in which the 
district court in charge of the given cause, because of the fact that the 
debtor or adverse claimant résides without the territorial limits of its 
jurisdiction, cannot afford a remedy, and in which the circuit courts 
might hâve had jurisdiction except for the provisions of section 23. 
In such cases the state courts hâve exclusive jurisdiction, unless there 
is such diversity of citizenship as permits recourse to the circuit courts. 
It may be that a trustée, by virtue of subdivision (b) under considéra- 
tion, may at his élection resort to any state court as a court of compé- 
tent jurisdiction in any case for a remedy, but as to this I am not 
called upon to express an opinion. I am, however, clearly of the opin- 
ion that subdivision (b) does not exclude a resort to this court in any 
proceeding by the trustée arising within its territorial jurisdiction. 
Corning now to the question in judgment, it is my opinion that the 
petitioning creditors in this case are entitled to the relief prayed for by 
them, and accordingly the respondent Henry B. Davis will be enjoined 
from proceeding further with the administration of the estate of the 
bankrupt under the gênerai assignment heretofore made to Mm, and 
the United States marshal will be appointed to take charge of the 
property assigned to the respondent, and to hold the same until either 
the pétition in bankruptcy in this case is dismissed, or the trustée here- 
after to be appointed is qualified. 
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TTNITBD STATES v. FITZGERALD. 

(District Court, D. Washington, N. D. December 23, 1898.) 

CouNTBBPBiTiNQ — Imitation of Government Securitibs — Possession with 
Intbnt to Use— Eléments of Offense. 

To justify a conviction under tlie provision of Rev. St. TJ. S. § 5430, whicti 
makes it an offense for any person to hâve In his possession or custody, 
except under authority of a proper offlcer of the government, any obliga- 
tion or other security engraved and prlnted after the similitude of any ob- 
ligation or other security issued under the authority of the United States, 
with intent to sell or otherwlse use the same, it must be proved: First, 
that the paper in question is one evldencing an obligation of some person 
or corporation, or an interest in property, which would be regarded as a 
security; second, that it Is engraved and prlnted after the similitude of 
some government obligation or security in such dégree that it could be 
used to decelve a person of ordinary intelligence, acting with ordlnary care, 
In a business transaction, — which resemblance is to be determined from a 
considération of the paper as an entirety; third, that défendant had such 
paper In his possession or custody wlthout the requlred authority, and with 
an intent to use it, by a sale or in some other way, to make a profit out 
of it 

This was a prosecution by the United States of John Fitzgerald 
nnder the provisions of Rev. St. U. S. § 5430. 

There was found in the defendant's possession a paper purportlng to be a 
certlflcate for 100 shares of the capital stock of the Denver Mining Company, 
of the par value of $1,000. Sald certlflcate, as to its size, quality of paper, 
and style of prlntlng, resembles a United States bond for the sum of $1,000, 
and upon the face of it there are prlnted above the purported certlflcate, the 
foUowlng words and figures: 

"$1,000. $1,000. 

"The 

"UNITED STATES 

"Number $1,000 Letter 

A. 

"ONE THOUSAND DOLLARS." 

The paper also has a heavy green border and scroil work resembllng some- 
what the ornamentatlon of United States bonds. The matter havlng been 
bronght to the attention of an offlcer of the secret service bureau of the United 
States, and havlng been by him referred to the ehlef offlcer of sald bureau, 
instructions were sent from Washington to prosecute the défendant upon a 
crlminal charge for having In his possession, wlthout authority from the sec- 
retary of the treasury, or any oflScer of the United States, an obligation or 
other security engraved and prlnted after the similitude of an obligation or 
other seecurity issued under the authority of the United States, with Intent 
to sell or otherwlse use the same, In violation of section 5430, Rev. St. U. S. 
It was deemed to be proper for the government to prosecute, for the reason 
that it is wlthln the knowledge of the offlcers of the secret service bureau 
that bogus certiflcates slmllar in style and design to this one are frequently 
used as instruments for swlndllng. A true blll of indlctment under said sec- 
tion of the stetute was brought in by the grand jury against the défendant, 
who, upon being arraigned, entered a plea of not guUty, and the case was tried 
before the court and a jury, resultlng in a verdict of not guilty. In sub- 
mltting the case to the jury the court gave instructions orally. 

Wilson R. Gay, for the United Statea. 
John F. Dore, for défendant. 

HANFORD, District Judge (orally charging jury). This case will 
be submitted to you for your décision as to the gênerai question of 
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whetlier the défendant is guilty or not guilty of the offense charged 
against him in the indictment. In deciding this question you will dé- 
termine flrst, from the évidence, what the facta are, and then apply 
the facts as you flnd them to the law as given you by the court, and in 
that way reach a conclusion. 

This indictment is founded upon section 5430 of the Revised Stat- 
utes of the United States, which provides, among other things, "that 
any person who has in his possession or custody, except under authority 
from the secretary of the treasury or other proper offlcer any obliga- 
tion or other security engraved and printed after the similitude of any 
obligation or other security issued under the authority of the United 
States, with intent to sell or otherwise use the same," shall be guilty 
of an offense, and be punished as the statute provides. Under that 
law it is an offense for a person to hâve possession of an obligation 
or security, unless he is acting under authority of the government, if 
that obligation or security is printed or engraved in the similitude or 
likeness of any of the government's obligations or securities, provided 
his possession is with intent to sell it, or to make any other use of it. 
Now, you will understand from this statement that it makes no différ- 
ence how the person came into possession. Whether he made or 
bought it or found it makes no différence. If it is a guilty thing, — a 
thing that is prohibited by law, — and he has it in his possession, and 
retains it, with the intent to make use of it, it is a violation of this 
statute. The intent must be a criminal intent. An intent to sell it, 
or to make some profitable» use of it, so as to make a profit to himself 
out of it, is the kind of an intent that is necessary as an élément of the 
crime to justify a conviction. To warrant a conviction in this case, 
it must be found by this jury from the évidence that this pièce of 
paper introduced in évidence is some sort of an obligation or security, — 
that is, a paper evidencing an obligation of some person or corporation, 
or evidencing an interest in property which would be regarded as a 
security, — something that secures a right of some value, and that it is 
printed or engraved in the similitude of some obligation of the govern- 
ment of the United States. Now, right hère is a vital point in this 
case, which the jury must carefully consider. This paper will be given 
to you to take to yoxa jury room, and it is for you to détermine the 
question, as a question of fact, whether or not the printing or the 
engraving on that paper is in the similitude of any government obli- 
gation or government security. If you flnd it to be so, — if that is your 
best judgment, and the unanimous verdict of the jury, — then one of 
the important facts in the case will be determined against the défend- 
ant. If it does not appear to you that it is in the similitude of any 
govenunent obligation or security, that fact will be determined in f avor 
of the défendant ; and, if you décide this point in favor of the défend- 
ant, you must acquit him without going further. 

Now, the similitude must be in such a degree as to furnish a re- 
semblance so near to the government obligations or securities that it 
could be used to deceive a person of ordinary intelligence, who is act- 
ing with ordinary care, in a business transaction. The resemblance is 
sufficient for the purpose if you beheve that it would probably deceive 
a person taken unawarea, in dealing with a person whom he believed 
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was aeting honestly. If it could be so (ised against a perôon of that 
kind, wheu unsaspecting or unwary, as to deceive him, <»Dd be effectuai 
to cominiit a fraud, then it would be in the similitude as intended by tbis 
statute. ; Of course, the govermnent daims no exclusire right to each 
and ail of the détails of its printing or engraving. As to the use 
of the words "TJnited States," or the green border, or any of the words 
singly or by themselves, the government does not daim an exclusive 
right to the use; but the paper is to be considered as an entirety, and 
if there iSiSUch imitation on the face of the paper, when yoa consider 
the kind of paper, the size, and the color, and the général style of it, 
that you can say that that paper is in the similitude of a security or 
obligation of the United States, and so well executed as to deceive 
an intelligent person in a business transaction, then it is sufflciently in 
the similitude of a government obligation to v^arrant you in flnding 
that fact against the défendant in this case; otherwise not. You are 
to consider the paper as an entiiçty. ïf you détermine that one fact 
against the défendant, then, before you can convict him, you must 
also détermine from the évidence whether or not his possession was 
coupled with a guilty intent, such as I hâve already described to you, 
— an intent to make a use of it by sale or in some other way, to make 
a profit outi of it. If you détermine that fact also against the de- 
fendant, then yoii are warranted in returning a verdict of guilty as 
charged in the indictment; but, if not, if you ând that this paper is 
in the similitude of a government obligation or secUrity, you must 
acquit the défendant, unless you flnd that he had the guilty intent that 
I hâve spoken of. You are the exclusive judges of every question of 
fact in the case, and you are to décide what the facts are by considéra- 
tion of the évidence, giving to the évidence as a whole, and to every 
part of it, due considération. The law présumes innocence in favor 
of every défendant, and to overcome that presumption it is necessary 
for the government to prove that the défendant is guilty by évidence 
sufficient to convince the jury beyond a reasonable doubt. A rea- 
sonable doubt is an actual doubt that you are conscious of after giving 
the testimony a candid considération, and stich a doubt as a reasonable 
person would give heed to; sudh a doubt as would cause you to hesi- 
tate in a matter of like importance in your own aflfairs, where you are 
acting carefully and conscientiously. If you hâve that kind of a doubt 
after giving this évidence full considération, it is your duty to acquit 
the défendant, even though you should believe that there is a pré- 
pondérance of the évidence against him. 



DBERING HARVESTER CO. v. WHITMAN & BABNES MFG. CO. 

(Circuit Court of Appeals, Strth Circuit. December 19, 1898.) 

No. 580. 

1. Trade-Mahks— flow Created— PuKPOsB oj Désignation. , 

To çonstltute a trade-marlj, the mark or symbol used must be designed, 
as Its prlmary purpose, to dlstlnguîsh eaCh of the articles to which it is 
afflxed from like articles produced by others. If it is originally adopted 
for som« other purpose, such as to designate the slze, shape, and capaoity 
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of the article, so that any oflBce It may perform as a désignation of orlgin 
Is merely Incldental, no trade-mark right Is acquired. 

2. Samb. 

In machines, such as reapers and mowers, wlileh hâve many détachable 
parts, subject to be worn out or broken, the stamping or castlng of letters 
and figures thereon, merely for the purpose of distlnguishing them from 
each other, so that the user of the machine may more rëadily order them 
by letter or telegraph for purposes of replacement or repair, créâtes no 
trade-mark rlghts in such letters or figures; nor is it suflieient to justify 
their appropriation as trade-marks that they are found only in association 
with the machines of the partlcular manufacturer. 86 Fed. 764, afflrmed. 

Appeal from the Circuit Court of the United States for the Northern 
District of Ohio. 

Thls is a bill to restrain the défendants from using a multitude of alleged 
trade-marks first adopted and used by complalnant. The défense was that the 
letters and numerals so adopted and used were not adopted or used as trade- 
marks, and did not serve the purpose of trade-marks, but were définitions of 
things, and had no signiflcance in designating the origln or manufacturer of 
the parts so Identified. The défense, upon the pleadings and évidence, was 
sustalned, and the bill dismissed. The évidence shows that complalnants 
are manufacturers of reapers, mowers, and other harvesting machlnery. and 
the separate parts thereof. Such machines are composed of many separate 
and détachable parts, ail of which are subjèct to injury by use, and llable to 
breakage or loss. Many styles of the same machine are also made. Thèse 
separate or severable parts thus llable to breakage or loss are known in the 
trade as "extras" or "repairs." To enable the user of the machine to supply 
hlmself with such extras or repairs, a System of stamping upon the cast 
parts a letter designating the style of the machine, followed by a numéral 
designating the particuiar repair or part, bas been adopted and used by com- 
plalnant, as well as by other makers of like machinery. Thus, it appears 
that complalnant is constantly changing the style of each of the niachines 
made by it. Bach style, as developed, Is glven a letter, and is catalogued as 
reaper or mower "A," or "B," or "0," as the case may be. The parts liable 
to loss or breakage, and capable of substitution by an extra, hâve stamped 
on them the letter indicating style of machine, followed by a number, as 
"F 13," or "B 401." A user would hâve great dlfficulty in describing the 
précise slze and part for which he wlshes a substitute, and might be obliged, 
to avoid mistake, to send or take his machine or the broken part to a dealer 
or maker for the purpose of securing with certainty the particuiar pièce he 
needed to supply. The very many styles of each machine, and the multitude 
of parts in each, would make the prompt and sure supply of an extra part 
most uncertaln, if each user was left to his own ingenulty in prescribing the 
précise thing he needed. The same difflculty, though in less degree, was 
found to exist in the shop of the manufacturers, with the employés, and in 
the case of a constructor of machines who bought some of the parts from 
manufacturers. Some easy, simple, and sure way of indicating briefly the 
size, shape, and adaptation of the pièce needed was necessary. The plan of 
doiijg this by letters followed by numerals cast on the part was fallen upon 
by manui^acturers of such machines, and also by makers of other machinery 
where the fréquent necessity of replacing broken or worn parts existed. The 
sélection of a letter to Indicate the style is, of course, arbitrary in the first 
Instance, inasmuch as one letter would as well serve to define the shape 
and size and pattern as another. But, when once selected, it is, of course, 
necessary that the same letter shall always be used to mark the same pattern. 
So with the numerals designating the particuiar part. The same number 
must always designate a particuiar part or pièce in a machine of a particuiar 
style or pattern. 

The appellee is a large manufacturer of machinery of many kinds, and of 
the separate parts or pièces needed to supply repairs to machines made by 
itself or others. There was a.tlme when the complalnant or its predecessor 
did not make ail the parts of the harvesting machinery constructed by them. 
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Many such parts were made by appellees on thelr order, and then there grew 
up a necessity for some arbitrary method of describing the particular part 
needed for the différent machines and styles of machines made by appellant. 
This was met by the plan now' and ever sinee used by appellant. Before 
the apïiellant began to make ail the parts of its numerous and complicated 
structure, It was accustomed to send a pattern to défendants, or otherwise 
deserlbe the thing needed, and direct that the cast parts should be designated 
In the manner now used. Subséquent orders would be made by the letter 
and numéral cast on the part. The appellee, as the proof shows, was ac- 
customed then, as now, to supply airwho needed such parts; they not being 
within the monopoly of any patent. The making and sale of such extras 
adapted for use in machines made by the appellant and others hâve been con- 
ducted openly, frankly, and imder claim tbat such commerce was open and 
free. They advertlse by catalogue that the parts so ofifered for sale are of 
their own manufacture, and evidently regard that faet as .giving the goods a 
standing In the market superlor to that held by llke articles made by others. 
Thèse repairs and extra parts are adrertlsed and catalogued as parts made by 
them, adapted to be used in the Deerlng machines, and interchangeable with 
correspondlng parts furnished by the original manufacturers of said ma- 
chines. 

Thomas & Ephraim Banning, for appellant 
Robert H. Parkinson, for appellee. 

Before TAPT and LUETON, CSrcuit Judges, and GLAEK, District 
Judge. 

LUETON, Circuit Judge, having made the foregoing statement of 
the facts, delivered the opinion of the court. 

The évidence makes it clear that the system of using letters and 
numerals upon the parts composing the structures made and sold by 
the Deering Harvester Company and their predecessors in business 
was originally adopted and used with no other purpose than to con- 
veniently designate the size, shape, and capacity of the article, and to 
distinguish it from other parts, sizes, shapes, and adaptability, and 
with no intention or expectation to thereby indicate its origin or man- 
ufacture. That such mark or symbol must be designed, as its primary 
object and purpose, to distinguish each of the articles to which it is 
aflSxed from like articles produced by others, seems to be the clear 
consensus of ail the cases which are authoritative. Canal Co. v. 
Clark, 13 Wall. 311; Manufacturing Oo. v. Traîner, 101 U. S. 54; Law- 
rence Mfg. Co, V. Tennessee Mfg. Co., 138 U. S. 537, 11 Sup. Ct. 396; 
Mill Co. V. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151. This resuit would 
seem to be évident from the accepted définition of a trade-mark. In 
Canal Co. v. Clark, 13 Wall. 311, 322, it was said that: 

"The office of a trade-mark is to point ont distinctly the origin or ownership 
of the article to which it Is afflxed, or, In other words, to give notice who 
was the producer." 

In the case of Manufacturing Co. v. Spear, 2 Sandf. 599, — a case 
frequently approved for its clear and satisfactory présentation of the 
philosophy of trade-mark law, — ^it was said: 

"The owner of an original trade-mark bas an undoubted rigbt to be pro- 
tected in the exclusive use of ail the marks, forms, and symbols that were 
appropriated as designatlng the true origin or ownership of the article or 
fabric to which they are afflxed; but he has no right to the exclusive use of 
any words, letters, or ligures or symbols which hâve no relation to the origin 
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or ownership of the goods, but are only meant to Indicate their names or 
quallty. He bas no right to approprlate a name or a symbol which, from 
the nature- of the fact it Js used to signify, others may employ with equal 
trutb, and, therefore, bave an equal rigbt to employ for the same purpose." 

That the primary design and object in adopting a word, letter, 
numéral, or symbol shall be for the purpose of pointing out the origin 
of the thing to which it is afllxed, is most clearly decided in several 
leading cases, wherein it appeared that certain ordinary signs or let- 
ters had been primarily adopted for the purpose of designating a 
quality of the article, and not for the purpose of signifying origin. 
Thus, in Manufacturing Co. v. Traîner, 101 U. S. 51, which was but a 
sequel to the case of Manufacturing Oo. v. Spear, cited above, the 
letters "A. C. A." were originally designed to designate the quality of 
certain cotton goods manufactured by the manufacturing Company, 
and which were afterwards used by the défendant for the same pur- 
pose. The contention of the complainants in that case, as in the one 
before us, was that thèse letters had been also appropriated to the 
exclusive use of complainants as a trade-mark. The court held, how- 
ever, that the design and object in using thèse letters was to indicate 
quality, and that "a right to the exclusive use of words, letters, or 
symbols to indicate merely the quality of the goods to which they are 
aflûxed cannot be acquired." In Lawrence Mfg. Co. v. Tennessee Mfg. 
Co., supra, the question was as to whether the use of the letters "L. 
L.," afflxed upon cotton sheeting, constituted a trade-mark. The 
court neld that thèse letters were used principally to indicate a qual- 
ity, and not the origin, and were not, therefore, a trade-mark. Touch- 
ing the distinction upon which that case was made to turn, the court 
said: 

"Nothlng is better settled than that an exclusive right to the use of words, 
letters, or symbols, to Indicate merely the quality of the goods to which they 
are afiaxed, cannot be acquired. And while, If the primary object of the mark 
be to indicate origin or ownership, the mère fact that the article bas obtained 
such a wide sale that It bas also beeome indicative of quality is not of itself 
suificient to debar the owner from protection, and malve it the common prop- 
erty of the trade (Burton v. Stratton, 12 Fed. 696), y et If the device or symbol 
was not adopted for the purpose of indicating origin, manufacture, or owner- 
ship, but was placed upon the article to dénote class, grade, style, or quality, 
it cannot be upheld as technlcally a trade-mark." 

The object and purpose in using the marks hère involved are very 
clearly and fairly stated by the counsel for appellant, who in their brief 
say: 

"In the manufacture of reaping and mowlng machines, there are a great 
many parts which are subject to breakage, or which wear out before the main 
parts of the machine, so that they need to be replaced by the farmer using the 
machine. It is necessary that thèse parts be made of a size and shape that 
will permit the user to take out a broken or wornout part, and replace it with 
another which wlll fit into the machine and take its place. Thèse parts, for 
eonvenienee, are usually termed 'extras' or 'repairs' in the trade. To enable 
the user to order a part broken or wom out from the manufacturer or agent 
from whom he purchased the machine, or other dealer, It is necessary that 
such part should be identified or designated by a spécial mark in some way 
made intelligible to the users, manufacturers, and dealers. Thèse parts are 
often ordered by telegraph, as a part is liable to be broken or worn out in the 
midst of the harvest season, when it is important that it should be replaced 
with as mueh expédition as possible. Hence the necessity of giving to eacb 
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a spécial mark, by whlch they are Itnown both by the seller and the pur- 
chaaer." 

It is, of cOTirse, no fatal objeotitiri to the validity of a trade-'mark that 
it does not include the name of the manufacturer or producer. The 
sign, symbol, or mark may be purèly fanciful, and conyej no informa- 
tion as to the name of the producer. But the essential thing is that 
it shall be Sésigiied and used to indicate the origin of the article, and 
that ail articles havîng the same mark corne from a common source. 
But this ie ûot the purpose of the letters and numerals afBxed by 
appellants. The claim that, inasmuch as thèse marks are found only 
in "association" with machines which do bear the trade name or mar^, 
or both, of the Deering Harvestér Company, they thereby serve tô 
indicate that company as the common source of ail articles having a 
like désignation, is not sufficient to justify their appropriation as 
trade-marks. Any ofQce which thesè marks perform as désignations 
of origin is purely accidentai. The fact that no two distinct parts 
in the same machine bear the same numerals is altogether persuasive 
of the faet that their purpose is not that of indicating the producer. 
Without explanation, such a multitude of différent marks would cori- 
vey no meaûing. When explained, as they always hâve been and 
always must be, the explanation is that they are intended to designate 
size, shapCj and place in the machine, and are to be used to distinguish 
one pié(ïe or part from another having a différent function. This pur- 
pose dôes not tend, in any but the most remote way, to indicate the 
producer or maker. If each of such parts had some common symbol, 
in addition to the varying marks indicating place and size and shape, 
we would hâve marks capable of thé double duty claimed for those 
actually used. The System of so deflning the place, size, and shape 
of a part of a machine is not original with appellants. It is com- 
mon tô many other manufacturera. The purpose is to facilitate re- 
placements. If they may silSo be appropriated as trade-marks, it will 
operate to practically monopolize ail repairs and replacements by the 
original maker of the machines. Ite question is, therefore, one of wide 
gênerai interest. If complainant's contention is well founded, it wiil 
injure the public, by stifling compétition in the manufacture and sale 
of such repairs and replacements by confining their production to the 
original producer. The necessity for a common désignation for such 
parts of such machines, by whomsoever the part is made, is most ap- 
parent, upon the showing made by the appellant. 

Neither does the évidence justify any relief upon the ground of un- 
fair trade. The appellees hâve aflîxed to the parts made by them for 
use in Deering machines the same letters and numerals as those afiSxed 
upon the same parts by the Deering Company. This they hâve a right 
to do. Thèse parts are open to tiie manufacture of ail. The letters 
and numerals aflaxed, being only for the purpose of deflning kind, 
shape, size, and place, may be rightiy used by any one for the same 
purpose. Thèse parts made by appellees hâve been plainly advertised 
by catalogue and label as of their own manufacture, and their whole 
course of dealing, as shown by this évidence, has been such as to mis- 
lead no one into buying their product as that of appellants. Decree 
affirmed. 
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BOWBBS V. SAN FRANCISCO BRIDGE CO. 

(Circuit Court, N. D. Oalifornla. December 12, 1898.) 

No. 11,779. 

1. Patknts— BuBDBN 01" Proof as to Anticipation— Measoke of Proof Rb- 

QUIRED. 

ïhe burden of provlng anticipation or want of orlginality in a patent 
rests upon the party alleglng It, and the évidence must be so clear and 
convincing as to place the matter beyond reasonable doubt, partiéularly 
where the patent In suit bas been held valld In a former contested case. 

8. Samb— Anticipation— Pbioh Patent. 

The sufflclency of the description in a prlor patent, alleged to be an- 
ticipatory, must be tested by the linowledge of persons skllled in the art 
as it exlsted at the date of such patent 
8. Same. 

An Impractlcable prier device, not capable of performing the function 
of a subséquent patented device that Is practlcable and useful, Is not an 
anticipation. 

4 Samb— Dkbdginq Appabatus. 

The Bowers Inventions, relatlng to apparatus for hydranllc dredging, 
embodled In patents Nos. 318,8Ï59, 318,860, 372,956, and others, were not 
antlclpated by the Engllsh patent of SchwartzkopfC, No. 350 of 1856, 
whlch, whlle dlsclosing in a gênerai way the idea of a dredging machine 
intended to operate as the Bowers machine does, dld not describe a ma- 
chine whlch was effective to carry such idea to a successful result, or 
whlch was ever used. 

5. Bamb— Construction of Glaims- Pioneer Inventions. 

The Bowers patents cover Inventions whlch are of a ploneer charaeter, 
and stand at the head of the art of hydraulic dredging, and their clalms 
are entltled to a broad construction. 

Bill in equity for infringement of letters patent Nos. 318,859, 318,860, 
364,158, 364,571, 372,956, and 484,763. Decree for complainant. 

John H. Miller, for complainant. 

D. M. Delmas (R Percy Wright, of counsel), for respondent. 

MOEROW, Circuit Judge. The original bill herein was flled March 
21, 1893, by the complainant, Alphonzo B. Bowers, against the défend- 
ant, the San Francisco Bridge Company, for the infringement of letters 
patent of the United States No. 318,859, dated May 26, 1885, for a 
"dredging machine"; No. 318,860, dated May 26, 1885, for the "art of 
dredging"; No. 364,158, dated May 31, 1887, for "dredging apparatus"; 
No. 364,571, dâted June 7, 1887, for "dredging apparatus"; No. 372,956, 
dated November 8, 1887, for an "excavator"; and No. 484,763, dated 
October 18, 1892, for an "apparatus for dredging and transporting 
spoil." 

By his amended bill, flled September 15, 1893, the complainant al- 
lèges that, prlor to December 9, 1876, he was the first and original in- 
ventor of certain new and useful inventions in dredging machines, ma- 
chinery,^and appliances, hereinafter more particularly described; that 
the samé were new and useful inventions, not known or used by others 
in this country, nor patented or described in any printed publication in 
this or any foreign country, prior to the invention and discovery there- 
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of by the complainant; that they, at the time of his original application 
for a patent, had net been in public use or on sale in tiiis country for 
two years, nor abandoned or proved to be abandoned; that, being 
such inventor, the complainant did, on December 9, 1876, duly and 
regularly malie and flle in the patent ofSce of the United States an 
application for the issuance to him of letters patent for his said inven- 
tions, and that such proceedings were had in the matter of his applica- 
tion ithat, on April 18, 1877, his application was allowed, and a patent 
for his said inventions ordered to be granted and issued to him upon 
the payment of the flnal fee to the government of $20 within six months 
from the date of said allowance; that the complainant failed to pay the 
fee within the time stated, by reason of which his application lapsed; 
that thereafter, on April 16, 1879, under and pursuant to the laws of 
the United States and the rules of the patent oflace in that behalf made 
and provided, the complainant renewed his application in the patent 
ofiace for a patent for his said inventions, and flled a renewed application 
therefor, using the original spécifications, drawings, and models whiCh 
had been made and flled December 9, 1876, and which were then on 
flle in the patent office; that both in his original application, as also 
in his renewed application of April 16, 1879, more than one, to wit, 
several independent inventions were described and claimed, which, 
upon examination by the proper examiners of the patent ofHce, were 
found not to'be dépendent upon one another, and did not mutualiy con- 
tribute to a single resuit, by reason of which a single patent could not 
be issued to cover them; that thereafter, and before the issuance of any 
patent therefor, and in accordance with the requirements of the patent 
office, and under and in accordance with the laws of the United States, 
the complainant did divide his original application, and flled divisional 
applications for his said several inventions; that one of the inventions 
described and claimed in his original application of December 9, 1876, 
and in his renewed application of April 16, 1879, was entitled "Dredg- 
ing Machine"; that, while his original application was pending, the 
complainant prepared and flled in the patent office a separate divisional 
application, describing and claiming his improvements in dredging ma- 
chines; that nothing was included in his divisional application whioh 
had not been shown and described in his original application of De- 
cember 9, 1876, and renewed April 16, 1879; that thereafter such pro- 
ceedings were duly and regularly had and taken in the matter of his 
application that on May 26, 1885, letters patent of the United States 
No. 318,859 were duly and regularly granted and delivered to the com- 
plainant for his said invention, granting and securing to him, his heirs 
and assigns, for the term of 17 years from that date, the exclusive 
right and privilège of making, using, and vending the invention therein 
described throughout the United States and its territories ; that one of 
the complainant's inventions, shown and described in his original 
application of December 9, 1876, and renewed April 16, 1879, was a cer- 
tain new and usef ul invention entitled "Art of Dredging" ; that, while 
his original application was pending, the complainant flled in the patent 
oflQce a divisional application for the issuance of letters patent for said 
hydraulic dredging apparatus; that nothing was included in his last- 
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mentioned divisional application which had not been shown or de- 
scribed in his original application of December 9, 1876, and renewal 
of April 16, 1879; that such proceedings were duly and regularly had 
and taken in the matter of his divisional application for a patent that 
on May 26, 1885, letters patent No. 318,860 were regularly granted and 
delivered to the complainant for his said invention, granting and secnr- 
ing to him, his heirs and assigna, for the tenn of 17 years from that 
date, the exclusive right and privilège of making, using, and vending 
the invention therein described throughout the United States and the 
territories; that said last-named letters patent were designated by the 
commissioner of patents as the second division of the original applica- 
tion, flled and renewed as aforesaid; that while said original applica- 
tion, flled December 9, 1876, and renewed April 16, 1879, was pending, 
and prior to the issuance of any letters patent thereon, to wit, on 
April 29, 1885, complainant flled in the patent offtce a separate or 
divisional application comprising ail the remainder of his inventions, 
shown, indicated, or described in his original and renewal applications, 
which were not included in the two prior divisional spécifications upon 
which letters patent No. 318,859 and No. 318,860 were subsequently 
issued; that nothing was shown, indicated, or claimed therein which 
had not been shown, indicated, or described in said original applica- 
tion; that, upon an examination of said third divisional application by 
the proper officiais of the said patent ofiftce, it was discovered that in 
this application, also, more than one, to wit, several independent in- 
ventions were shown, indicated, or described, which did not mutually 
contribute to a single resuit, by reason of which a single patent could 
not be issued to cover them ; that thereaf ter, and bef ore the issuance 
of any patent theref or, and in accordance with the requirements of the 
patent office, and under and in accordance with the laws of the United 
States, the complainant did divide said third divisional application into 
eight separate divisions, and flled divisional applications for his said 
several inventions; that one of the inventions described and claimed 
in said third divisional application was entitled "Dredging Apparatus" ; 
that while said third divisional application was pending, to wit, on 
February 26, 1887, the complainant flled in said patent office a separate 
or divisional application, praying for the issuance to him of letters pat- 
ent for said "dredging apparatus"; that nothing was included in said 
last-named divisional application which had not been shown and de- 
scribed in his third divisional application flled April 29, 1885, and in 
said original application of December 9, 1876, and renewed April 16, 
1879; that thereafter such proceedings were duly and regularly had 
and taken in the matter of said divisional application for a patent on 
said "dredging apparatus" that on May 31, 1887, letters patent of 
the United States No. 364,158 were duly and regularly granted and 
delivered to the complainant for his said invention, granting and secur- 
ing to him, his heirs and assigns, for the term of 17 years from that 
date, the. exclusive right and privilège of making, using, and vending 
the invention therein described throughout the United States and its 
territories; that, while said third divisional application was pending, 
the complainant flled another separate divisional application, on March 
10, 1887, praying for the issuance to him of letters patent for an inven- 
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tion enMed"Dred^ng Appariâtes"; that nothing was încluded in 
Éiid last-liameâ dirisional applîdatîon which had tiot bèen sliown, indi- 
catéd, or deacribed in said tmrd divisiona] application, filed April 29, 
1885, and in iiis original and renewal applications; that tliereafter such 
proceedings were duly and regularly had and taken in the matter of 
said ditisional application for à patent on said "dredging apparatus" 
that on June 7, 1887, letters patent of the United States No. 364,571 
were duly and regularly granted and delivered to the complainant for 
his said invention, granting and securing to him, his heirs and assigna, 
for the terln of 17 years from that date, the exclusive right and privi- 
lège of ! ihaking, using, and yending the invention therein described 
throughoUt the United States and its territories; that said last-named 
letters patent were designated by the commissioner of patents, and are 
known, as the fourth division of thè said third division, or the seventh 
division of the original application; that, while said third divisional 
application wais pending, the complainant filed another separate divi- 
sional application, on July 16, 1887, praying for the issuance to him 
of letters patent for an invention fentitled "Excavator"; that nothing 
was included in said last-named divisional application which had not 
been shown, indicated,,or described; in said third divisional application, 
filed April 29, 1885, and in his original and renewal applications; that 
thereafter such proceedings were duly and regularly had and taken in 
the matter of said divisional application for a patent on said "exca- 
vator" that, on November 8, 1887, letters patent of the United States 
Nô. 372,956 were duly and regularly granted and delivered to the com- 
plainant for his said invention, granting and securing to him, his heirs 
and assigns, for the fall term of 17 years from that date, the exclusive 
right and privilège of making, using, and vending the invention there- 
in described throughOut the United States and its territories; that 
said last-named letters patent were designated by the commissioner of 
patents, and are knowny as the sixth division of the aforesaid third di- 
vision, and as the ninth division of the original and renewal applica- 
tions. 

It is further alleged that the complainant, prior to June 30, 1883, 
was the original and flrst inventer of certain other new and useful in- 
ventions, not known or used by others in this country, and not patented 
or described in any printed publication in this or any foreign country, 
prior to the invention and discovery thereof by your orator, and at the 
time of his application' for a patent therefor had not been in public use 
or on sale in this country for two years, nor abandoned, nor proved to 
hâve been abandoned; that, being such inventor, the complainant did, 
on June 30, 1883, duly and regularly make and file in the patent ofilee 
of the United States an application for the issuance to him of letters 
patent for his said inventions; that in said application more than one, 
to wit, several independent inventions were shown, indicated, described, 
and claimed, which, upon an examination by the proper examinera of 
the patent ofQce, were also found not to be dépendent one upon the 
other, and did not mutually contribute to produce a single resuit, by 
reason of which a single patent could not be issued to cover them ail; 
that, while said third division of the original application of December 
9, 1876, renewed April 16, 1879, and said application of June 30, 1883, 
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were pending, the complainant carved out of said tliird division and 
said last-named application a divisional application, and on January 3, 
1886, did duly and regularly make and file in the patent oflBce this 
divisional application; that some of the features of the invention 
shown, indicated, and described in said last-named divisional applica- 
tion were shown, indicated, and described in the original application of 
December 9, 1876, renewed April 16, 1879, and said third division there- 
of, and the others were shown, indicated, and described in said applica- 
tion of June 30, 1883, by reason whereof it became necessary and 
proper that the same should be jointly embodied in one application and 
patent, and for that reason the complainant made and filed said di- 
visional application on January 5, 1886; that nothing was included or 
claimed in said divisional application of January 5, 1886, which had 
not been shown, included, or claimed in said original application of De- 
cember 9, 1876, renewed April 16, 1879, and said third division thereof , 
and in said application of June 30, 1883; that the invention covered by 
said divisional application of January 5, 1886 , was entitled "Apparatus 
for Dredging and Transporting Spoil," the same being the flrst division 
of the aforesaid third division, or a f ourth division of the original appli- 
cation of December 9, 1876, renewed April 16, 1879, and a first division 
of the application of June 30, 1883; that thereafter such proceedings 
were duly and regularly had and taken in the matter of his application 
that, on October 18, 1892, letters patent of the United States No. 
484,763 were duly and regularly granted and delivered to the complain- 
ant for his said invention, granting and securing to Mm, his heirs and 
assigne, for the term of 17 years from that date, the exclusive right and 
privilège of making, using, and vending the invention therein described 
throughout the United States and its territories. It is f urther alleged 
that the several inventions claimed and patented, and sued on, are 
adapted to be used, and can be used, in a single dredging machine, at 
one and the same time, and are capable of conjoint use in one machine, 
and hâve been so used; that ever since the issuance of said letters pat- 
ent the complainant has been, and now is, the owner and holder there- 
of, except that heretof ore he has sold and assigned to certain other per- 
sons certain rights under said patents for the state of Washington, 
and the Columbia river and its tributaries, and bas licensed divers and 
sundry other persons to use said inventions in varions portions of the 
United States; that the défendant has been and is infringing each of 
the inventions and patents sued upon. 

By the answer to the amended bill, flled November 15, 1893, the dé- 
fenses of want of patentable novelty and of no infringment were set 
up, and, to illustrate the prior art and sustain the défense of want 
of patentable novelty, certain letters patent and publications were set 
forth. With référence to letters patent No. 318,839 the following 
publications were introduced in évidence, to sustain the défense of 
want of novelty and anticipation : The Scientiflc American newspa- 
per, of date January 10, 1852, at page 1 of No. 17 thereof, published in 
the city of New York, and containing a description of an improved ex- 
cavator invented by Antony Frazier, of Montezuma, Cayuga county, 
State of New York; the Mining and Scientiflc Press newspaper, of date 
December 13, 1873, published in the city of San Francisco, state of Cali- 
91 F.-25 
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fornia, and containing a description of "Ball's sweeping dredger," in- 
Tented by John A. Bail, of Oakland, (3al.; the Scientiflc American 
newspaper, of date May 19, 1860, at page 238 of No. 21, Vol. 2, new 
séries, containing a description of Barcroft's improved dredging ma- 
chine; "Engineering," a newspaper published in London, England, of 
date «fanuary 1, 1869, on pages 2 and 4 of Vol. 7, containing description 
and drawings of hydraulic dredging machine by Grwynne & Oo. For 
a further défense, the answer sets ont that, for more than two years 
prier to the alleged invention by the complainant of the invention pur- 
porting to be patented by said patent No. 318,859, said alleged inven- 
tions were known to and used by Williams & Bixler at Union Island, 
in San Joaquin county, st^te of California, and at Oakland Harbor, in 
the county of Alameda, in said state; also by Alexey W. Von Schmidt, 
in Mission Bay, in the city and county of San Francisco, at Union 
Island in San Joaquin county, and in Oakland Harbor, Alameda 
county, ail in said state; also by the Broadway & Pacific Dredging 
Company at Broadway and Pacific wharves, on the water front in said 
city and county of San Francisco, and at other portions of the water 
front of said city and county; atso by John Bail, at Broadway and 
Pacific wharves, in said city and county of San Francisco, and at other 
places along the water front of said city and county, and at Oakland 
Harbor, Alameda county, ail in said state; also by Livingston & Co., 
near the Erie Eailroad Company's wharves, in the harbor of New York, 
state of New York; also by the Spanish government, at Havana, in 
the island of Cuba. It is further averred that none of the inventions 
purporting to be patented in and by said letters patent No. 318,859 
were new or useful at the time of the alleged invention of them by the 
complainant; thait complainant actually abandoned ail of the inven- 
tions purporting to be patented by said letters patent No. 318,859 be- 
fore he made any application for a patent therefor; that the complain- 
ant did not make application for a patent for any of the inventions pur- 
porting to be patented in and by said letters patent No. 318,859 until 
more than two years after said alleged inventions were in public use; 
that the inventions purporting to be patented in and by said letters 
patent No. 318,859 are, and each of them is, substantially différent 
from any indicated, suggested, or described in said application . of 
Decembej" 9, 1876, or in any other application therefor; that ail of 
the inventions purporting to be patented in and by said letters patent 
No. 318,859 are distinct and substantially différent from any of the 
inventions for which a patent was ordered to be granted and issued to 
the complainant on April 18, 1877; that none of the inventions pur- 
porting to be patented in and by said letters patent No. 318,859 were 
at any time the statutory subject of a patent. The answer further al- 
leged the pendency of another action between the same parties and 
for the same cause of action in this court. The answer further alleged, 
with respect to letters patent Nos. 318,860, 364,158, 372,956, and 
484,763, that substantially the same inventions, devices, mechanisms, 
and combinations were shown, indicated, described, and patented in 
certain letters patent, which were set out therein, long prior to the 
invention thereof by the complainant, and in support of that défense 
the f ollowing letters patent were introduced in évidence, viz. : 
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United States Letters Patent. 
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Number. 


Date. 


To Whom Issued. 


For What Issued. 


(None) 


April 28, 1836. 


Silvanus Russell. 


Improvement in machine 
for excavatiug and rais- 
ing mud and stones 
from the bottoms of 
rivers, docks, etc. 


24,750 


July 12, 1859. 


Anton Menge. 


Improvement in dredging 
machines. 


27,419 


March 13, 1860. 


J. Barcroft. 


Improvement in ditching 

machines. 


38,544 


May 19, 1863. 


William Atkinson. 


Improvement in sewage 

apparatus. 
Improved dredging and 


38,194 


July 7, 1863. 


Charles Atkinson and 






William Atkinson, ex- 


excavating machine. 






ecutors of W. Atkin- 








son. 




75,003 


March 3, 1868. 


Alfred Duvall. 


Excavating under water. 


75,004 


March 3, 1868. 


Alfred Duvall. 


Excavating under water. 


86,290 


Jan. 26, 18C9. 


Alfred Duvall. 


Submarine excavator. 


185,600 


Dec. 19, 1876. 


Alexey W. Von Schmidt. 


Dredging machine. 


341,539 


May 11, 1886. 


Horace B. Angell. 


Dredger. 


British Letters Patent 


Number. 


Date. 


To Whom Issued. 


For What Issued. 


169 


Feb. 20, 1673. 


Lewis Bailey. 


A new engine for clean- 
ing and digging rivers, 
harbors, and havena any 
depth. 

Application of machinery 


8,848 


Feb. 16, 1841. 


William Scamp. 








to steam vessels for re- 








moval of sand and mud. 


350 


Feb. 9, 1856. 


Louis SchwartzkopfE. 


Apparatus for raising mud 
and soil from the bot- 
toms of rivers, etc. 


907 


April 24, 1858. 


Eudolph Bodmer. 


Apparatus for removing 
sand from rivers, docks. 


2,603 


Oct. 21, 1864. 


J. E. A. Gwynn. 


Improvement of machin- 
ery applicable to centrif- 
ugal pumps, etc. 


286 


May 29, 1866. 


James Robertson. 


Machinery for excavat- 
ing, dredging, etc. 


702 


March 12, -1867. 


Thomas Burt. 


Removing mud and sew- 


2,429 


Aug. 1,1868. 


Henry 0. Robinson. 


Dredging machine. 


2,438 


Sept. 9, 1870. 


Thomas Burt. 


Floating dredgers. 


French Letters Patent. 


Number. 


Date. 


To Whom Issued. 


For What Issued. 


3,773 


Oct. 15, 1832. 


John Byme Madden. 


Dredging machine, etc. 


96,456 


Sept. 5, 1872. 


Xavier Buquoy. 


Apparatus for dredging, 
cleaning, etc. 



588 



91 FEDBBAL REFORTBR. 



The followîng letters patent, no't in the aûswer, were întroduccd in 
évidence. They are: 



■Dnlted States Letters Patent 



Number. 


Date. 


To Whom Issued. 


For What Issued. 


(Nom) 


Nov. 18, 1830. 


Elisha H. Holmes. 


Improvement in dredger. 


1,72T 


Aug. 25, 1840. 


William Easby. 


Impro^ement in dredging 

machines. 
Improvement in dredging 


4,647 ; 


May 30, 1846. 


Daniel Carmichael and 






Jason C. Osgood. 


machines. 


855,251 


Dec. 28, 1886. 


A. B. Bowefs. 


Improvements in hydraul- 

ic dredging apparatus. 
Device for dredging. 


364,158 


May 31, 1887. 


A. B. Bowers. 


364,571 


June 7, 1887. 


A. B. Bowers. 


Improvements in hydraul- 
ic dredging apparatus. 


388,252 


Aug. 21, 1888. 


A. B. Bowers. 


Improvements in hydraul- 
ic dredging apparatus. 


388,253 


Aug. 21, 1888. 


A. B. Bowers. 


Improvements in hydraul- 
ic dredging apparatus. 


411,183 


Sept. 17, 1889. 


A. B. Bowers. 


Improvements in dredging 

apparatus. 
Improvements in appara- 


484,763 


Oct 18, 1892. 


A. B. Bowers. 








tus for dredging and 








transporting spoil. 



Brltlsh Letters Patent 



Number. 


Date. 


To Whom Issued. 


For What Issued. 


8,017 
1,402 


Sept 27, 1839. 
Dec. 7, 1853. 


William Newton. 

FredericU Ludewig, Hahn 
Danehell, and William 
Startin. 


Machinery for cutting and 
removing earth. 

An improved mode of ob- 
taining auriferous de- 
posits from the beds of 
rivers and lakes, and 
from pits containing 
water. 



ïhe spécifications and drawings of complainant's letters patent No. 
318,859, dated May 26, 1885, for a "dredging macliine," are as follows: 

"To AU Whom It may Concern: 

"Be it known that I, Alphonzo B. Bowers, of San Francisco, Califomla, 
engineer, hâve invented a novel construction for dredging and transporting 
spoils, Of Which this, with the accompanylUg drawings, is a spécification: 

"It consists of a rotary, bottomless-bucket excavator wheel of moderate 
size, novel construction, and great capaclty, comblned wlth an hydraulic 
transporting device of equal capaclty, by means of whlch the spolls may be 
cheaply carrled to a distance of several mlles,^ over land or water, and across 
navigable channels without Interruption of navigation, together with novel 
feeding devices, through whlch the percentages of earth excavated by the 
cutting wheel and of the water therewlth dellvered are adjustable to the pré- 
cise amount of each necessary for the most economlcal working, and by 
meajis of which clean work Is done, the excavator golng twice over no ground 
and mlsslng no ground, thus savlng much tîme, and effecting a material ré- 
duction In the cost of apparatus, fepalrs, and cost of dredging and of dls- 
posing of the spolls, thèse belng the chlef objects of the Invention. 

"Flg. 1 is a plan of a portion of my dredging apparatus. Fig. 2 is a vertical 
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'fore and aft' section of a portion of the huU, through the well In which ro- 
tâtes the turntable, wlth a slde view of the tumtable, vertical ancliors, and 
lioisting apparatus. Pig. 3 Is a vertical cross section of a portion of ttie huli, 
througli the counterbalance cylinder and longitudinal well, showing also an 
end View of the bucket wheel and the arrangement of the counterbalance and 
hoisting apparatus. Fig. 4 Is a view of the inner chamber or shield, around 
which the bucket wheel usually revolves. Fig. 5 is a longitudinal section, 
through the discal ends of the bucket wheel, in the Une s, s (Fig. 8), showing, 
also, where the shaft, K, is secured to the hub of the cutting wheel, and the 
outllnes of two of the buckets, k, k, Connecting the discal ends, b, b. Between 
thèse buckets is shown a longitudinal section of the inner chamber, T, and 
shaft, K, and bearing of this shaft, R'. Fig. 6 is a side view of the bucket- 
wheel excavator. Fig. 7 is a cross section of the bucket wheel, inner cham- 
ber, and driving shaft, through the line t, t (Fig. 6). Fig. 8 is a view of the 
outer discal end of the bucket wheel, showing the détachable ring knife, d, 
and cutting lips, c. Fig. 9 is a reduced side view of the dredge boat, A, verti- 
cal anchors. G, G^, flexible connection, D, floating and oscillating discharge 
pipe, C, supported by hollow floats, P, flexible connection, D', between the 
oscillating and nonoscillating sections of the discharge pipe, mud recelver, X 
(the détails of which are shown in Figs. 13 and 14), suspended discharge pipe, 
3, with Its buoys, 4, 4, submerged discharge pipe, 5, resting upon the bottom, 
over which a vessel is represented as passing, and guys, 6, 6, for holding the 
discharge pipe in proper position. Fig. 10 is a plan of the dredging and trans- 
porting apparatus, showing, also, a vessel passing over the discharge pipe, and 
the eut made by the dredger as It swings f rom side to side. Fig. 11 is an 
enlarged cross section of the discharge pipe. G', and hollow floats, P. Fig. 12 
is a view of the under part of a section of the discharge pipe, showing numer- 
ous openings therein for the escape of the heavier and coarser material, while 
the water and lighter material are propelled onward to a further point of dis- 
charge. Fig. 13 is an enlarged side and part sectional view of the mud re- 
celver, with its pipes, valves, and relay pump, showing how the charging and 
discharging of a large receiver may be facilitated by the duplication of the 
branches and valves. Y, Z. Fig. 14 is an enlarged cross section of the mud 
receiver, X. In ail thèse figures, llke letters indicate like parts. 

"A is a floating vessel, that carries the engines, boilers, and dredging ma- 
chinei-y. It is shown in this instance with an elongated longitudinal well for 
the réception of the swinging portion of the suction pipe. 

"B is a large pump, that draws the spoils from the buckets of the excavator, 
up the suction pipe, and forces them through the discharge pipe to a place of 
deposit. B' (Figs. 9 and 13) is a relay pump, or other auxiliary discharging 
apparatus, sometimes used, in connection with a primary transporting appara- 
tus, to carry the spoils to a greater distance than could conveniently be done 
by the original agent, power, or pump, or than would be practicable without 
subjecting the apparatus to a pressure that might endanger some of the parts, 
or witljout the use of heavier or more expensive apparatus than would be dé- 
sirable for ordlnary purposes. It may also be used for discharging the re- 
ceiver, X, and for exhausting water from pipe, C' (when said pipe is sub- 
merged), for the purpose of raising It preparatory to floating it into a new 
position. As many of thèse pumps may be used as are necessary to trans- 
port the spoil to the required distance. 

"C is a suction pipe, Connecting the excavator with the pump, B. The 
swinging portion of this pipe is mounted at the inner end of the well upon 
strong trunnlons, one of which forms an elbow of the pipe and passes through 
a stuSing box, or other suitable connection, into the suction pipe of the pump, 
B. Through the other trunnion passes a shaft that actuates the gears, i, that 
drive the shaft, R, and bucket wheel, B; and upon thèse trunnions the shaft, 
R, suction pipe, and excavator swing as the cutter is raised or lowered to 
suit the depth at which the work is progressing. G' is a discharge pipe. It 
Is provided with a strong flexible section, D, or other suitable joint or mount- 
ing. at or near the turntable, F, and other pivot or center of oscillation of the 
dredging machine or excavating apparatus, and Is constructed and arrangea 
to permit said apparatus or machine to swing horizontally upon said pivot or 
pivots, without materiaUy changing the position of said discharge pipe be- 
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yond said mountlng, flexible connection, pivot, or pivots. When tliis pipe fs 
several liundred feet in length, I usually support the inner portion by long, 
narrow, hoUow floats, in wliich case it conslsts of two parts,— an inner oscillat- 
ing or swinglng section (generally composed of several short sections flexlbly 
joined together and to the dredge boat), and an outer statlonary or nonosclUat- 
ing section, flexlbly joined to sald inner section. Thls permlts tbe boat to f eed 
forward, and the osclUating section to ^wing wlth the advanclng boat (as the 
work progresses), on the joint Connecting the oscillatlng and nonoscillatlng 
sections. The discharge pipe is provided wlth a pressure gauge, 7, Fig. 1, 
to glve notice of overpressure and danger of ehoklng of pipe from any sudden 
change in character of spoll. When pipe, C, is above deck, and extends but 
a short distance from the mountlng, D, for discharging alongside, it requlres 
supportlng, and is usually suspended from a mast, the clalm for vchich Is 
reserved for another application, now on file. 0" Is a pipe passlng through 
the recelver,'X, to the exhausting apparatua of sald recelver. When used in 
connection wlth the pipe, C, it may be regarded as the prolongation of sald 
pipe; 02 Is an auxUlary discharge pipe, used in connection wlth any suitable 
auxillary transportlng apparatus, and extends from sald auxUlary to another 
auxlllary transportlng agent or apparatus, or to the place of deposlt. Os (Fig. 
10) is a discharge pipe, extending from a second relay discharging apparatus 
to a place of deposlt. When a floatlng discharge pipe would Impede naviga- 
tion, the gréa ter portion may lie upon the bottom, 4 (Fig. 9); and, when the 
water is too deep for thls, It may be suspended from the buoys, 5, 5 (Fig. 9), 
and guys and anchors, 6, may, if necessary, be used to prevent It from belng 
dlsturbed by wlnds, waves, or currents. When the pipe is to be submergea, 
it may be advisable to construct it of thln metallic plates, unlting the several 
sections wlth bail and socket or other strong flexible connections. In other 
cases it may be made of wood or métal, accordlng to the préférences of the 
user. 

"E is a rotary bucket-wheel excavator, havlng radlatlng bottomless buckets, 
k (Flgs. 4, 5, 6, and 7), flirmly secured at each end to the discal ends, b, b, of 
said excavator. Thèse buckets may be stlffened, strengtliehed, and protected 
by tings or screens, d, passlng around, secured to, and preferably projecting 
beyond the edgès of sald buckets (Flgs. 1, 5, 6, 7, and 8). Thèse rings may be 
Sharp, to eut, llke the revolvlng disk colters of plows, and serve to subdivlde 
the material enterlng the buckets, and to exclude substances too hard to be 
eut and too coarse to pass through the pipe and pump. They serve also as 
fendérs, to enable the cutter to ride over obstructions wlthout catching and 
breaklng. The edges of the bucket are sharp, and may be provided wlth 
détachable steel knives or cutters, S (Fig. 6), for worklng in hard material. 
The outer discal end (Figs. 1, 3, 6, and 8) may be provided wlth cutting edges, 
llps, or scoops, c, to obvlate the danger of breakage from jammlng agalnst 
a hard bank as thedredger heaves In the swell of the sea. In maklng the 
necessary openlngs in the discal end to admit the sllt from sald scoops, said 
end plate becomes changed to the f orm of a splder, or séries of arms, whleh 
may be strengthened by the lower ring, d, which, In turn, may be regarded as 
forming a séries of braces, extending between the sald arms at or near thelr 
outer parts. The several parts of thls excavator may be made separate and 
détachable, or it may be cast in a single pièce. I do not confine myself to the 
précise mode descrlbed of mountlng thls wheel, or of freelng it of Its contents. 
It may be of any desired size and proportion of parts, and may discharge its 
contents inward through Itself into any suitable conduit or recelver. The 
rings, d, may be omitted In soft mud, free from substances too coarse to 
pass through the pipes and pump, though always at the rlsk of the projecting 
buckets catching upon obstructions and gettlng broken. 

"F (Flgs. 1, 2, and 10) is a small cyllndrlcal turntable, rotatlng in a clrcular 
well or frame. It Is provided wlth a strong flange or other suitable bearlng, 
and is rotated in any convenient manner. Two or more vertical apertures, 
e, e, pass through the turntable from top to bottom on opposite sîdes, as 
shown. 

"G, G2, are vertical anchors, passlng loosely through the apertures, e, e, 
in the turntable, into the mud below. They are raised by blocks and tackle 
attached to the mast, f, or in any other usual manner. 
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"H is a counterbalance cylinder, connected with the suction pipe, excavator, 
and hoistlng apparatus, to obviate the danger oî breakage from pounding upon 
the bottom In a heavy sweU. It is provided with a piston, piston rod, and 
gland, like a steam engine. Steam or compressed air is admitted to the upper 
side of the piston, the area of which is sufflclent, Tery nearly, to balance 
under the given pressure the weight of the suction pipe and excavator. To 
the upper end of the piston Is attached the hawser, L, passing over suitable 
sheaves in the frame, K, thence through the block, g (Flg. 3), whence It passes 
over other sheaves in said frame to the windlass, J, by wliicli means the ex- 
cavator can be raised or lowered by said windlass without interrupting the 
action of the counterbalance. When the dredger rises on a swell, the exca- 
vator rises also, and as the dredger sinks in the trough of the sea the excavator 
falls upon the bottom, not with the fuU wplght of the excavator and suction 
pipe, but with the unbalanced weight only, striklng so lightly as not to en- 
danger the safety of the wheel. Xhis deviee is necessary only when dredging 
a hard bottom in a heavy swell. When not required for this purpose, the cyl- 
inder, H, may be utilized as a steam or hydraulic hoist, or be dispensed with 
altogether. 

"I is a variable winding deviee, of which there are many suitable fonns. 
I prefer ordlnary winding drums, driven by a separate engine, though for sim- 
plicity of Illustration I hâve shown tapering drums, h, h, loosely mounted on 
a shaft, and driven (through V-shaped friction couplings and suitable connec- 
tions) by the main engine. The disengaged drum gives out one warping Une 
as the engaged drum takes in the other. The office of this deviee is to vary 
the speed of the side feed, for the purpose of regulating the percentages of 
earth and water delivered to the pump, without afifecting the si>eed of other 
parts of the machlnery. This speed, with the deviee shown, is dépendent upon 
the diameter upon which the warping Unes wind, and is varied by shifting 
the sliding guide sheaves, j, j, towards or from the larger ends of the drums 
by means of the hand wheels and screws, as shown. 

"J is a windlass for raising and lowering the excavator, 

"K is a frame from which the suction pipe and excavator are suspended. 

"L, is a Une or chain for raising, lowering, and counterbalancing the exca- 
vator. 

"M, M, are warping Unes, passing from the hold to the winding drums, h, h, 
around which they make a sufflcient number of turns to prevent slipping, 
whence they pass around suitable guide sheaves, to and through the anchored 
blocks, TJ, U, to the outer end of the suction pipe, to which they are secured, 
so that the working side strain falls mostly upon the outer end of the suction 
pipe (or of the ladder supporting said suction pipe, if such be used), and but 
lightly upon the joints or trunnions supporting the inner ends of said pipe or 
ladder. As the outer ends of thèse lines wind upon the drums in the deviee 
shown, the inner ends unwind and descend to the hold. The office of thèse 
lines is to swing the excavatlng apparatus or the dredger from side to side in 
the proeess of dredging, and firmly to anehor the excavator end of the dredger 
when it is not at work, which latter is aecomplished by simply engaging both 
drums, h, h, in their friction couplings. 

"N is a force and suction pump. It is used to exhaust the water from the 
discharge pipe, for the purpose of raising the submerged portion, to dilute the 
spoils, so that they will spread over a large area of land, or to enable them to 
be transported through long pipes without the aid of a relay pump, to clear 
the pipes when accidentally choked, should this ever occur, and to prime the 
pump, B, the latter or its suction pipe being provided with the usual valve 
or valves for that purpose. Like most steam pumps, it is provided with two 
suction orifices, on opposite sides of the water chamber, and a discharge direct- 
ly over each suction. To the suction and discharge on one side is connected 
the branch pipe, O, leading into the pipe, C. Bach branch is provided with 
valves, in the usual manner of arranging a branch pipe to serve for suction 
and discharge. The discharge branch only is shown, the suction being directly 
under it. To the suction on the other side of the water chamber is secured 
a valve and pipe, communicating with any suitable supply of water (usually 
that in which the dredger floats), and sometimes, by a branch pipe and valve, 
with the hold of the vessel, for discharging leakage, and, by another branch 
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and TT^ye, wlth pump, B, for primlag sald pump by suction. To the discharge 
above thla suction Is connected a pipe, or hose, that may also be used for 
prlming the pupp, B, by discharging Jnto It, and for ail the varions purposes 
of an ordipary chip pump. When O Is used as a suction pipe, to draw from 
pipe C, the va^ve on the discharge branch is closed, the suction-branch valve 
is opened, and tbe dlseharge is through the pipe or hose ou the opposite side. 
When is used as a dlschacge pipe, to force into pipe C, the suction-branch 
valve is closed, , the discharge-branch valve is opened, and the suction is 
through the opposite suction pipe. When the suction is through the pipe op- 
posite the suction branch of pipe 0, the discharge may be through the pipe 
or hose above it, or through the discharge branch of Into pipe C, as regu- 
lated by the valves to suit the purposes of the user. 

VO Is a pipe, with branches and valves, Connecting both suction and dis- 
cbarge on one side of the pump, N, wlth pipe C, and Is either a suction or 
dlsçharge pipe, asregulated by its valves. 

i''P,.P, are long, narrow, hollow floats, preferably extending longitudinally 
alojng each side of the short sections o' the discharge pipe, for supporting 
them on the water. They may be made of vï^ood or métal, and be secured 
together.^nd to the discharge pipe by pièces of scantling passlng crosswise 
oyer and under the pipe and floats, and fastened wlth rods passlng each side 
of the pipe and floats, as shown In Fig. 11, though I do not confine myself to 
thls fonh of construction. 

, 'f(3 is a pulley or gear for actuatlng the gears, 1, and excavator, E. It may 
be connected with its shftft by a friction coupling. 

"B is tiie drivlng shaft of the bucket wheel. It Is keyed, or otherwise se- 
cured, to the hub of the wheel, whence it passes, through suitable bearings 
in the Inaer chamber, UP the suction pipe, and through a stufiBug box to the 
geaJrs, 1, by whlch It is actuated. 

"S Is f^iStrong, détachable steel ^nlfe, sometimes used on the edges of the 
buckets when working-in hard materlal, It may be serrated, chisel-toothed, 
or straight-edged, accordlng to the eharacter of the materials to be eut, a 
stralght edge being préférable for ordinary work. 

"T is an Inner chamber or shleld, around whlch the bucket wheel revolves, 
and Into which it discharges. This chamber is provided with a strong flange, 
by whlch it is secured to a slmilar .flange on the end of the suction pipe. 
It Is also provided with a large openlng, a (Figs. 4 aud 7), through which Ûie 
spolls enter from the buckets, and through thls opening (Fig. 4) is seen a por- 
tion of the drlvhig shaft, B, and the bea-rlng of sald shaft in the end of sald 
chamber. This chamber or shleld fornis a bottom for the buckets, k, untll they 
reach the opening, a, as shown In the cross section of the wheel and cham- 
besT (Fig.; 7). As the buckets pass thls openlng, they discharge mud and water 
into the qhamber, as Indlcated by the inner arrows, the outer arrow showing 
the direction of rotation. The office, in part, of thls chamber or shield, Is to 
prevent too large a percentage of water from entering with the mud; but 
when the spoUs are of a eharacter to requlre a large percentage of water to 
carry them up the suctiota pipe, or to send them through the discharge pipe, 
as may sometimes be the case, the chamber may be eut away untU only 
enough remains to support the excavator and shaf^ B. 

"TJ, U, are blocks anchored at suitable points on each side of the dredger, 
through which pass the warping Unes, M, M, for the purpose of swinging the 
dredger or the excavating apparatus from side to side. They are usually 
placed from 300 to 000 feet apart, and a little in advance ot the ends of the 
flrst cuts made by the excavator, to allow a wlde swing and avoid the neces- 
slty for too fréquent change of place as the work progresses. 

"V is a branch pipe and valve, through whlch samples of the spolls are 
drawn from the discharge pipe, to enable the operator properly to regulate the 
speed of the side feed. It is preferably placed about one-thlrd the diameter of 
the discharge pipe from the lower side of sald pipe, in order to secure a falr 
average sample. 

"W is a small tank, resting upon scales. It is provided with a discharge 
pipe and valve. It is fllled with spolls drawn from the discharge pipe through 
the branch and valve, V, and the speed of the side feed is increased or dimin- 
Ished accordlng to the weight of the spolls. 
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"X Is a floatlng mud recelver, carrying the relay puiiip or other auxillary 
discharging apparatus, B', and Its actuating apparatus. The main purpose 
of ttiis receiver Is to permit the excavator to run continuously, although the 
relay pump be stopped for a little while, the receiver affiording a réceptacle 
for the spoils lu the meantime. Longitudinally through this receiver passes 
the pipe, C", to the auxiliary discharging apparatus, B', whence the pipe, C^, 
extends to another auxillary discharging apparatus or to the place of deposit. 

"Y is a valve on the pipe, C", vs^ithin the recelver, X. This valve is adjusted 
to open automatically outward with sUght pressure, and serves as a relief 
valve in case of stoppage of the punip, B', vchlle the pump, B, is running. It 
serves, also, as a guide to regulate the speed of pump, B', which should bé in- 
ereased beyond that necessary for preventing the opening of this valve, in 
order to aid by suction as well as forcing. This valve may be set wide open 
for the purpose of filling the receiver, and may be securely closed when the 
pump, B, is used to force the material into the pump, B', for the purpose of 
increaslng the efflciency of the latter. It is also opened to admit air into 
the diseharge pipe when the water Is to be withdrawn therefrom by pump, N. 

"Z is a branch and valve, through whlch mud is drawn from the receiver, 
to be discharged through the pipe, C^. Z' is a branch and valve for admitting 
water to wash out the pipe, C^, after the mud has been discharged from the 
receiver. Z^ is a valve for closjng the pipe, 0", while the mud receiver is 
being discharged, or when said receiver is disconnected from the pipe, C, and 
takes the mud directly from the dumping or dredging apparatus. Za is a 
pipe and valve used for admitting water, through the bottom of the receiver, 
for the purpose of diluting the mud when it is too stilï to pass freely up the 
branch, Z. It may hâve branch pipes, with numerous small openings, for 
the more thorough dilution of the spoils. This recelver may be used, in con- 
nection wlth any dredging apparatus, for continuons transportation of the 
spoils through pipes as the worli progresses; or it may be fllled, towed to the 
place of deposit, and there be connected wlth a discharge pipe for putting the 
spoils on shore. 

"The opération of dredging is as foUows: The vertical anchors and exca- 
vator being raised to allow freedom of motion, the dredger is placed in posi- 
tion, with the turntable In Une with the longitudinal axis of the proposed eut. 
The turntable Is then rotated until the vertical anchors are also in line with 
said axis, and both anchors are then'dropped into the mud. The discharge 
pipe Is placed in position, the blocks, U, U, anchored at suitable points for 
swinging the machine, and the dredger swnng around until the excavator 
reaches the slde of the proposed eut, as shown in Fig. 10. The lines. M, M, 
are drawn tant, and the excavator lowered below the surface of the water. 
The pump, B, is then primed and started, and the excavator set In motion and 
lowered its entire diameter into the mud. The proper winding drum is then 
engaged, and the dredger, swinging on the turntable as a pivot or center 
of oscillation, rapldly cuts Its way to the opposite slde. To secure a steady 
slde feed, the friction coupllng of the unwinding drum may be adjusted 
to keep the unwinding line sufflciently taut to prevent the veering of the 
dredger with wind or tlde. Upon reaching the opposite side, the winding 
drum is disengaged, the excavator agaln. lowered its full diameter, the side 
feed reversed, and the dredger cuts back agaln. This process is repeated un- 
til the proper depth is obtained. The excavator is then raised above the bank 
In front, the anchor, G, raised, as shown in Fig. 2, and the turntable rotated 
upon the anchor, G2, until G is squarely In front of G^, In Une with the lon- 
gitudinal axis of the proposed excavation, as Indlcated by the broken-llned 
outllne. G' (Fig. 2). G is then dropped into the mud, and the work proceeds 
as before, the dredger havtag been fed forward the distance between the 
centers of the vertical anchors, which is flxed to correspond with the eut 
capable of being made by the excavator. This arrangement for feeding for- 
ward keeps the center of oscillation of the dredger coïncident with that from 
which the arc to be eut by the excavator should be described. A less perfect 
forward feed Is secured by placing the dredger so that the excavator is at 
the side, and the turntable In line with the longitudinal axis of the proposed 
excavation. The turntable is then rotated until the vertical anchors are In 
a line parallel with the transverse axis of the dredger, where it is made sta- 



394 



91 FEDERAL RBPORTBR. 



tionary. This leaves one anchor diagonally In adrance of the other, the 
dredger lying diagonally across one-half of the Une of the proposed excava- 
tion. The forward anchor Is now dropped into the mud toform a pivot, upon 
whlch the dredger swings as it cuts to the opposite slde. The dredger then 
Iles diagonally across the other half of the line of the proposed excavation, 
the swing having brought the rear anchor to the front. This anchor, in Its 
turn, Is dropped to form a new pivot, and the other anchor is then ralsed. 
The dredger swings, first upon one and then upon the other anchor, thèse an- 
chors belng altematively ralsed and lowered for this purpose. As this mode 
of feedlng, by swinging alternately upon two différent pivots, gives a wedge- 
shaped eut, requirlng two full swings to make one full eut, it is équivalent 
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to a loss of one-half of the time, and is used only to prevent stoppage ut work 
when the apparatus for rotating the turntable is stopped, for repairs or other 
cause, in which case it becomes valuahle. I do not herein claim the method 
of oscillating the boat, nor of raising, conveying, and dilutlng the spoils, the 
same being claimed in a division of this application flled April 24, 18S5, to 
which division the patent ofBce bas given the sériai No. 163,202; nor do I 
claim, broadly, the combinatlon of a rotary excavator having inward delivery 
with a suction pipe, nor the methods of relieving pressure in the pipe and of 
raising the pipe, the same being claimed in still another division of the original 
application, flled April 29, 1885, to which division the patent office bas given 
the sériai No. 163,888." 
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This patent contains 103 daims. The claims chargea to hâve been 
ipfringfedbythe défendant are claims 9, 10, 11, 12, 16, 22, 25, 26, 53, 54, 
59, fS, and 87, as follows: 

"(9) A drèdge boat, havlng a self-cont^lned pivot, formlng a center of os- 
cillation, wltlï devices for swinging arid worliing said beat upon said pivot, 
In combination wlth a suetion pipe and exhausting apparatus. 

"(10) A dredge boat, havlng a self-eontalned pivot, forming a center of hor- 
izontal oscillation, with devices for swinging and worliing said boat upon said 
pivot, in combination with a suctlon pipe, exhausting apparatus, and rotary 
excavator. 

"(11) A dredge boat, having a self-contained pivot or center of oscillation, 
with devices for swinging and worlîing said boat upon said pivot, in combi- 
nation with a pipe for discharging the spolls. 

"(12) In a dredging apparatus having a side feed and self-contained pivot 
or center of oscillation, a discharge pipe, flexibly mounted at or near saild pivot, 
to allbw said apparatus to swing without material altération of the position 
of said discharge pipe." 

"(16) A dredge boat and oscillating section of a conduit discharge, flexibly 
joined to a nonosclllating section, to allow said boat to feed forward, and said 
oscillating sectioa tp swing upon the flexible joint Connecting said oscillating 
and nonosclllating sections." 

"(22) A discharge pipe, consisting of a séries of sections flexibly Joined to- 
gether, in combination with a dredge boat having a self-contained pivot or 
center of horizontal oscillation, with devices for swinging and worlsing said 
boat on said pivot." 

"(25) A flischarge pipe; consisting of a séries of sections flexibly Joined to- 
gether and supported by floats, In combination with a dredger having a ro- 
tary excavator. 

"(26) A conduit for transpprting earthy and semiliquid substances, said con- 
duit consisting of an outer rlgid, nonosclllating section flexibly Joined to an 
inner oscillating section, the Inner end of said oscillating section being flexibly 
Joined to a discharging déviée." ■ - 

"(53) The combination, with a nonrotatiye suetion pipe, of a rotary exca- 
vator havlng an inward dellvery througlj sàld excayator. 

"(54) The combination, Wlth a dredge boat and nonrotatlve siiction pipe, of 
a rotary excavator having an inward dellvery through said excavator." 

"(59) A rotary excavator, wlth Inward dellvery, in combination wlth a non- 
rotating suctlon pipe, mounted upon strong trunnions or équivalent Joints, to 
permit the excavator and outer end ol the suetion pipe to be rajsed and low- 
ered to suit the depth at which the worlî is progressing." 

"(75) In dredging machines, a nonrotating suetion pipe, in combination with 
a rotary excavator provided with excavating devices arranged to deliver in- 
ward to a space in the Interlor of said excavator." 

"(87) In combination with a dredge boat having devices for swinging and 
working said boat with a side feed, a hauling Une having connection direct 
from the anchorage to the excavfttor support and nèar the point of résistance, 
and arranged to throw a large portion of the straln of the side; feed on the 
outer end of the apparatus earryîng the eXcavatlng device." 

In the brief of counsel for complainant, the charge that the défend- 
ant had infringed claims 26 and 75 is withdrawn. 

The spécifications and drawings of letters patent No. 318^860, dated 
May 26, 1885, for the "art of dredging," are as follows; 

"To AU Whom It may Concern: 

"Be it known that I, Alphonzo B. Bowers, civil engineer, residing at San 
Francisco, in the county of San Francisco and state of California, hâve in- 
vented certain new and useîul improvements in the' art of dredging, of whieh 
the foUowlng IS a Spécification, this application being a division of my appli- 
cation filed December 9, 1876, renewed Aprll 16, 1879: 

"This invention relates to dredging, and It consists In certain Improve- 
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ments In the art of dredglng, by which the dredge boat may be conveniently 
moved Into operative position, and worked to advantage In such position, my 
said art of dredglng also including metliods by which the excavated materia! 
is raised and conveyed to a distance; also. In methods by which the exca- 
vated material may be forced to a very considérable distance and the conduit 
prevented from choklng,— thèse steps, constituting my improvement, being 
hereinafter pointed eut in the claims. I do not herein clalm the apparatus 
described and illustrated in the accompanying drawlngs, nor the method of 
raising submergea pipes, the same being claimed in other divisions of my orig- 
inal application, hereinbefore referred to; but this apparatus can be conven- 
iently used to carry my improvements, herein set forth, Into opération." 

(Hère follow the drawlngs and speclflcations contained in letters patent 
No. 318,859.) 
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This patent contains eight claims. The claims charged to hâve 
been infringed are claims 8 and 5, as foUows: 

"(3) The Itnprovement in the art of dredging, which consista in oscillating 
tlie boat,ûn a qontalned center, tliereby mailing an arc-shaped eut during tlie 
slde movement of tlie boat, substantially as descrlbed." 

"(5) The djÈSCribed method of dredging, which consists In oscillating the 
dredge boat on a center, and by such oscillation forcing an excavator con- 
tinuously sidewise, thus mailing an arc-shaped eut, and drawing the excavated 
material inboard by suction." 
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The spécifications and drawings of letters patent No. 372,956, dated 
November 8, 1887, for an "excavator," are as follows: 
"To AU Whom It may Concern: 

"Be it known that I, Alphonzo B. Bowers, o£ San Francisco, California, civil 
englneer, liave invented an improvement In excavators, of whicli this is a de- 
scription: 

"This Is a ninth division of the application flled December 9, 1876, and re- 
newed April 16, 1879, belng illustrated in part in original Figures 1 to 9, in- 
clusive, 21, 22, and 23, and described on pages 3, 4, and 7 of the original 
spécification. It consists of a rotary excavator, constructed to work with a 
side feed and either outward or inward delivery, in combination with any 
sultable device for removing the spoil, said excavator being provided with 
peripheral spirally arrangea edges or blades having a drawing eut, with de- 
vices by whlch thèse edges or blades are braced and bound together, and with 
excavating edges on its outer end, inclined backward from the direction of 
rotation, to avoid hooking agalnst obstructions, and to give to thèse edges a 
drawing eut. 

"Figure 1 is a plan showing one form of this excavator in combination with 
a suitable device for receivlng and withdrawing the spoil. Fig. 2 shows the 
end-cutting edges and lower ring of the excavator. Fig. 3 shows a cross 
section through the excavator, through an Inner section of suction pipe some- 
times used, and through the excavator shaft, R. Fig. 4 is a plan of the 
lower end of said suction pipe and of a portion of said shaft. C may be any 
of the well-known devices sultable for removing the spoil from either inside 
or outside of the excavator. As hère shown, it is a suction pipe arranged to 
take its spoil from the inside, although it may be arranged to take It froin 
the outside also, as described and claimed in the eighth division of the original 
application. Its lower end, T, in the device shown, extends into the hoUow 
excavator, E, to support the bearing, R', of the shaft, K, aûd is enlarged and 
eut away on one side to form an opening. G, for receiving the spoil. The 
excavator and device for removing the spoil, when used for dredging, is 
usually supported by a swinging ladder, suspended from a derrick or crâne 
by a Chain attached to the eye, c, or to a ring passing around the suction pipe 
at this point, the chains that give the side feed being also attached to said 
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ring ©r to thë eyes, C, cf. B, as hère shown, Is ti hollow rotary excavator, 
Identlcal with that described and clalmed In letters patent No. 818,859, Issued 
to me ,May 26, 1885, except that In tlie présent instance ail Its excavating 
edges are constructed and arranged to make a drawlng eut, and, llke said 
excavator, some or ail of its seyeral parts may be made separate and dé- 
tachable, 'or the whole may be caet In a single pièce. The vanes, k, may con- 
Bist slmply of spiral cutting blades,.of suitable form and strength, cast with 
or secured In any suitable manner to a hub, R^, in the outer end of the exca- 
vator (by wbleh rotation Is communicated by any suitable power through the 
shaft RXand to one or more oircumferential ring or rings, by which they are 
braced and bound together, though, when the excavator is cast, it is better 
to provide thèse vanes with détachable steel knives. S, extending from ring 
to ring, or from end to end of the excavator, aecording to the préférence of the 
user or builder. The cutting edges, S and S', are set at an angle, to give a 
free clearance and suitable lead. The stiffening, bracing, bindlng rings, t, 
are preferably, though not necessarlly^ made with beveled cutting edges pro- 
Jeeting outward béyond the spiral blades, the more easily to subdivide the 
spoil, and to serve as fenders to enable thèse blades to ride over, and prevent 
them from catchlng against, obstructions; and the ring, b, on the inner end of 
the excavator, when used with a central suction pipe, is preferably extended 
inward to or near said pipe, where it may be provided with a strong flange, 
to serve as a bearlng or hub to run on said pipe, as shown. 

"I confine myself to neither an inward nor an outward dellvery, nor to the 
devices or form of construction shown." 

TMs patent contains 18 daims. The claims chargea to hâve been 
infringed by the défendant are 1, 12, 13, and 15, as follows: 

"(1) In comblnation, a rotary excavator, constructed and arranged to work 
with a sîde feed, provided with excavating edges or blades running splrally 
along its periphery, a device for bracing and bindlng said edges or blades to- 
gether, and a device for removlng the spoil." 

"(12) A hollow rotary excavator, with inward delivery, and constructed to 
operate with a side feed, and provided with excavating devices having a 
drawing eut, ft shaft for actuating said excavator, and a suction pipe for re- 
movlng the spoil. 

"(13) In cornblnation, a rotary excavator, consistlng of peripheral exca- 
vating devices, splrally arranged, braced, and tied together by a circumferen- 
tial ring or by clrcumferential rings, and flrmly connected to a hub in the end 
of said excavator, an actuating shaft secured to said hub, a bearing for said 
shaft In the interlor of said excavator, and a suction pipe opening into said 
Interior for removlng the spoil." 

"(ID) In comblnation, a rotary excavator, constructed and arranged to work 
with a side feed, provided with excàyating edges or blades running splrally 
along its periphery, and delivering their spoil to the interior of said excavator, 
and a device for removlng said spoil." 

No évidence apliéars to hâve been introduced in support of the charge 
in the bill,,a9 aniended, that the défendant had infringed letters patent 
No. 364,l68, dated May 31, 1887, for a drèdging apparatus, or in sup- 
port of the charge that the défendant had infringed letters patent No. 
484,763, dated October 18, 1892, for an apparatus for drèdging and 
transporting spoil; and in the brief of counsel for complainant the 
charge that the défendant had infringed letters patent No. 364,571, for 
a drèdging appaiçtus, is withdrawn. 

The ârst patent sued on in this case, No. 318,859, is the same pat- 
ent which waB involTcd in the case of Bowers v. Von Schmidt, 63 Pod. 
572, in this cdorfc The claùns which were (nvolved in that case are 
claims 10, 16, 2S, 53, 54, and 59. Thèse same claims are also involved 
in the case at bar< It was h^ld in that case that claims 10, 16, 25, 53, 
54, and 59 were valid; ' 68 Fed. 572. This décision was aiHrmed on 
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appeal to the circuit court of appeals. 25 C. 0. A. 323, 80 Fed. 122. 
Application was made to the suprême court for tlie issuance of a writ 
of certiorari for a review of the décision, but the application was de- 
nied. 166 U. S. 720, 17 Sup. Ct. 1002, Bowers, the complainant in 
this suit, was held, in the case referred to, to be a pioneer inventer in 
the art of dredging, and that, therefore, his patents were entitled to a 
broad and libéral interprétation. In arriving at the conclusion that 
Bowers was a pioneer inventor, the circuit court of appeàls, Judge 
Ross delivering the opinion, used the f ollowing language : 

"It -wlll be seen from tbe foregoing that the fundamental éléments of the 
complainant's patent 318,859, and of the machine covered by it, are: A boat 
and excarator capable of working with a side feed, a nonrotating suetlon pipe, 
an exhausting and discharging apparatus, a discharge pipe, a self-contained 
pivot or center of oscillation on whlch the boat swings from side to side while 
it is working, devlces for swinging and for working the machine from side to 
side, deTices for movlng the machine ahead preparatory to a new eut, a 
lloating discharge pipe when the spoll Is to be transported over water, a 
submerged discharge pipe when the spoil is to be carried across a navigable 
channel wlthout impeding navigation, and an outer stationary section of 
discharge pipe when the gpoil is to be carried over land. 

"The record shows that for many years the complainant was investigating 
the subject of dredging, and had familiarized himself with most, if not ail, 
of the dredgers in existence. He was familiar, too, with the sand pump. 
The latter, while it would pump sand, would not eut and remove hard ma- 
terial. Before the complainant did anything in the direction of invention, 
there were also dredgers in existence and in use that would eut and remove 
hard materlal. There were the 'scoop,' and the 'clam shell,' and the 'chain 
bucket,' and Hart's dredger, and Fraser's dredger, and the patent to D. S. 
Howard of January 9, 1855, and Atkinson's patent of July 7, 1863, and the ro- 
tary wheel dredge of Fondé and Lyons, and other rotary dredgers of which 
the complainant had knowledge; for in the original spécification eontained In 
his application for a patent he himself stated that: 'For more than two cen- 
turies rotary dredgers hâve shown a capacity for cutting and lifting far in 
excess of any other dredging deviee; but in the forms of construction hitherto 
adopted It has been necessary to make the diameter of the wheel much greater 
than the depth to be dredged, thus making them too unwieldy for ordinary 
uses, while the best applianees for removfng the spoils hâve fallen far short 
of the dredging capacity of the wheel.' But prlor to the complainant coming 
Into the field there was no machine, by whatever name known, that would, by 
the simultaneous and continuous eo-operation of Its varions éléments, eut and 
remove hard material from a water way, and itself transport the same to 
any desired distance and place. The complainant undertook tô accomplish 
that thing. The accomplishment of the purpose neoessarily Involved the 
severing of the material in place, the lifting of it, and its transportation, 
through some sort of conduit, to the desired place of deposit 

"The évidence shows that the complainant, having devoted much study and 
thought to the subject, embodied his ideas in a drawing marked 'Exhibit DD,' 
and which was introduced in évidence. Upon its face the drawing is dated 
July 13, 1864. Counsel for the appellant assert in argument that this date ' 
is false; that the drawing was actually made in the year 1884, and antedated 
20 years. The ground of this contention on the part of the appellant is that 
the words 'inward delivery,' which appear upon Exhlblt DD, do not appear in 
the complainant's proceedihgs in the patent office prior to March, 1884. The 
words 'Inward discharge' appear, instead. In the complainant's original spécifi- 
cation. The two expressions mean one and the same thing. The use of the 
Word 'discharge,' In place of the word 'delivery,' in the original spécification, 
is explained by the complainant by saying that the first draf t of the spécifica- 
tion was prepared by his attomey, who used the term 'inward discharge,' 
instead of 'inward delivery,' and that when he (the complainant) revised and 
redrafted the spécification before sending it to the patent office, he followed 
91 F.— 26 
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the phraseology of hls attomey, but that subsequently, when he took Personal 
charge of hls application, he redrafted the spécification and claims, and 
adopted the phraseology origlnally used by him in the drawings of 1864. 
There is nothing in the eircumstance relled on by the appellant to cast any 
doubt upon the testimony of the complalnant in respect to the true date of 
Exhlblts DD and BE, especially as there is much testimony eorroborative of 
that of the complalnant, whlch is to the efCect that he made the drawings on 
the day they respectively bear date. 

"The complalnant testifled that, while holding a position as clerk in the 
office of the United States surveyor gênerai for the state of California, he 
■was thrown in dally contact wlth ail matters pertaining to swamp land and 
swamp-land réclamation, and had many conversations wlth people désirons 
of reclalming such lands, and in regard to the best mode of doing so. 'This 
led me,' said the witness, 'to continue my investigation of dredging and 
ditching machlnery, and I soon came to the conclusion that the proper mode 
of leveeing a river was to take the material from the bed of the river. I then 
conducted a séries of experlments with regard to the carrylng eapaclty of 
water in pipes. I discovered that, by cutting holes In the bottom of the pipe, 
the sand would drop through those holes, while the water would pass over 
and be discharged, where I wished to deposlt the sand, and In this way I could 
build sand embankments. This led me to devise a hopper, with an injection 
pipe entering the bottom of the hopper directly opposite to the mouth of a 
discharge pipe, and the material to be dumped Into this hopper and carried 
by the injection stream through the discharge pipe. I then considered the 
mode of applying this method with référence to putting the material from the 
river on shore. This led me to connect, with my pipe, floats for supporting it. 
I then became convinced that centrif ugal pumps would carry ofC a larger quan- 
tity of material than could be handled by ordinary dredgers, and I began to 
investigate for the purpose of discovering some method of supplying the pump 
wlth ail the material that It could handle. This led to the combination with 
the aforesaid apparatus of a rotary excavator, and on the 13th day of July, 
1864, I made a drawing showing this combination, whieh I now produee and 
ofCer ■ in évidence (being Bxhibit DD). The date above mentioned appears 
upon the drawing itself. I fix this date In three ways: First. Because I 
was so elated with the idea that I would never forget it If I would live to be 
a thousand years old. I thought I had discovered something that was going 
to make me a fortune. Second. Because of the date appearing on the draw- 
ing itself. Thlrd. Because I was introduced the day before, by John S. Hittell, 
to the llbrarian of the Mercantile Llbrary, and ■ while In that llbrary on the 
12th day of July, I found, in Cressley's Bncyclopedia of Engineering, an ac- 
count of Balley's rotary excavator, used in the time of King Charles II., of 
Bngland, and that set me to thlnklng, and led me to devise the combination 
which I thought out during the night, and of whlch I made a drawing the 
next day. This drawing représenta a rotary excavator wlth inward delivery 
through itself to a suction pipe. Thèse buckets are of themselves bottom- 
less, and revolve around an Inner cyllnder, whlch forms a bottom to the 
buckets until they reach a dépression In the top of said Inner cyllnder, where 
the material is discharged Into a recelver communicating with the suction 
pipe. Objection being made to this sketch by certain parties to whom I 
showed It, on the ground that material mlght wedge in between the buckets 
and the drum, I devised and made a drawing of the rotary bucket-wheel ex- 
cavator, wlth hinged falling bottoms, to obviate this difiaculty. This drawing 
last referred to was madé the foUowing day, July 14, 1864, and that drawing 
1 now produce and offer in évidence' (being complalnant's Bxhibit EB). 

"This testimony of the complalnant In respect to the tlme when the draw- 
ings, Exhlblts DD and EB, were made, flnds corroboration In the testimony 
of the wltnesses Houghton, McGann, Crâne, Bender, Shaw, and Gray. We 
are satisfled, from the évidence, that they, together wlth the memoranda ap- 
pearing upon them, were made at the tlme they respectively bear date. 
• * • They show, not only an altogether new combination of éléments for 
the transportatlon of the spoils, but also something radically new in rotary 
excavators, namely, a rotary excavator with inward delivery through Itself, 
In combination with a suction pipe. They show a dredge boat havlng two 
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self-contalned pivots or centers of oscillation for the swinging of the boat 
wliile at work; a flexible joint near the pivots; a dlscharge pipe, consisting 
of an inner flexible oscillating section, a séries of sections flexibly jointed fo- 
gether and supported by floats, and an outer rigid nonoscillating section; a 
suction pipe; a rotary excavator having Inward delivery; tlie arc-sbaped cuts 
of tbe excavator made by the dredge while swinging from side to side on the 
pivot, and devices for its working with a side feed. AU of thèse are also 
shown in the complainant's patent 318,859. 

"In 1868 the complainant made four models, showing différent forms of 
construction of his invention, marked M^, M, N, and II, respectively, and 
which were introdueed in évidence and are Inserted in the margin. While 
thèse models show détails of construction not shown in the drawings upon 
Bxhibits DD and EE (II, among other things, showing the inner eyllnder at 
the end of the suction pipe partially eut away, and N showing it entirely 
removed, and N also showing the trunnions of claim 59 of patent 318,859), 
they each and ail embody the principle of the invention represented by those 
drawings and the memoranda thereon. • * * The complainant did not, 
however, make any application for a patent for hts invention until December 
9, 1876. But from the time of its conception he was indefatigable in his 
efforts to perfect it and to demonstrate its practlcal utility. His long delay 
in applying for a patent, the appellant eontends, eonstituted an abandonment 
of whatever invention was made by him. To review the many pages of 
évidence going to show the reasons for the delay in the complainant's applica- 
tion wouid serve no useful purpose. It is enough to say that, so far from 
showing any intentional abandonment on the part of the complainant, they 
show the most persistent and continuous efforts on his part, against very 
adverse circumstances, to perfect the invention and avail himself of its bene- 
flts, and excuse the lâches with which he might otherwlse be justly charged. 
It was so held by the patent office, where the question of abandonment waS 
raised, and was decided in favor of the complainant. * * * 

"The original application of the complainant for a patent for his Invention 
was filed in the patent office, as has been said, December 9, 1876. It em- 
braced a description of his invention and claims, and was accompanied by a 
model. The original spécification and claims were prepared by the com- 
plainant's attorneys, and met with objections in the patent office. After 
amendments by the attorneys, the patent office allowed 20 of the 54 claims 
embraced in the application. The complainant refused to accept the claims 
as allowed, on the ground that they failed to properly cover his invention, 
and allowed his application to lapse by failing to pay the government fee 
wlthin six months after the allowance; but within two years after that date, 
to wit, April 16, 1879, he filed a renewed application for letters patent for his 
said invention, asking therein that the original spécification, cath, drawings, 
and model be used as a part thereof. Based upon the renewed application, 
the patent office demanded of the complainant's attorneys further description 
and illustration of the invention, which the attorneys insisted were unneces- 
sary. Much correspondence ensued between the attorneys and the patent of- 
fice upon that question, and finally the complainant concluded to take personal 
charge of his application, and accordingly addressed to the commlssioner of 
patents the followlng communication: 

" '613 Mission St., San Francisco, June 13, 1882. 
" 'To the Commlssioner of Patents, Washington, D. C— Sir: Unable to fee 
attorneys to prosecute my cases at the patent office, they hang fire, while I 
grow gray. It becomes necessary for me to do the best I can with them my- 
self. The power of attomey heretofore granted by me to Dewey & Co., of 
San Francisco, and A. H. Evans, of Washington, D. C, is hereby revoked in 
the case of the renewal application for improvements of dredging machines. 
Ignorant of the changes that may hâve been made in spécifications or draw- 
ings, I inclose $5 for copy of contents of the flle wrapper. I cannot give the 
sériai number. 

" 'Respectfully, A. B. Bowers.' 

"On the next day, June 14, 1882, the complainant sent to the patent office 
a communication amending his spécification 'by striking eut ail thereof save 
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the signatures, prépara tory to submitting a new speciflcatlon In accordance 
with the Tlews of the examiner*; and on July 28, 1882, he flled in the patent 
office the new and substituted spécification. The examiner having found that 
the speciflcatlon as thus amended included new matter not disclosed in the 
original application, the coiiiplalnant strucii eut ail o£ the amended spécifica- 
tion except the signatures, and on Norember 13, 1882,, flled a second new and 
substituted speciflcatlon. Mùch correspondance thereupon ensued between the 
patent office and the complainant, resulting in the complainant going to Wash- 
ington in person, and there^ concluding that his invention could not be covered 
by a single patent, and that SeT^eral patents would be necessary to propei-ly 
cover It In ail of its parts, deteitoined to, and ftccordingly did, divide his ap- 
plication into several divlsional applications. The flrst diyisional application 
so flled hy hlm culminated im patent No. ai8,S59, issued May 26, 1885. His 
second ; divlsional application was patented on the same day, May 26, 1885, 
by patent No. 318,860, for the art of dredglng.' His third divlsional applica- 
tion embraeed ail the remalnder of his original application not oomprised in 
theflrst and second divisions. TMs third divlsional application was flled 
April 29j 1885, while the original application was pènding,' and before the 
issuaBce of any patent. In theprosecutlon of this third divlsional application 
it Was found that several Independent inventions were descrlbed, and that It, 
too, would hâve to be dlvlded àccordingly. The complainant dlvided it into 
nlne différent divisions, and flled divlsional applications therefor, while the 
third divlsional application was pending, and before the Issuance of any patent 
therefor." 

With référence to the broad and libéral interprétation to which the 
claims df complainant's patent 318,859 were entitled, the court, after 
stating that thé complainant was not to be Kfflited to the spécifie 
devices dëscribed in his patents, says; 

"He [Bowérs] was the flrst to Invent, not only a rotary excavator having an 
inward delivery through Itself to a suction pipe, but also of the combination 
of sùch an excavator wlth transporting and discharging devices by means 
of which hard material in place can be severed, lifted, aùd contlnuously car- 
ried, over Water or land, to any desired place of deposit He is, therefore, 
justiy eûtltled to be regarded as standing at the head of the art In those 
"espects, and to a broad and libéral construction of his claims thereto. • ♦ * 
When the complainant clalmed,' in claim 10 of ihis patent 318,859 [one of the 
claims Involved in the case at bar], 'a dredgeboat having a self-contalned 
pivot, forming a center of horizontal oscillation, wlth devices for swinging 
and worfcing said boat upon said pivot, in combination with a suction pipe, 
exhausting apparatus, and rotary excavator/ he was not claiming a resuit, 
which, of course, he could not do. Nor did he thereby limit himself to any 
partlcular form of construction of the several devices therein mentioned. 
What he there clalmed, and wàat he, as the flrst Inventor of any combination 
that would accompllsh the desired resuit, had a rlght to claim, was the com- 
bination of a dredge boat, Itself coatalning a pivot forming a center of hori- 
zontal oscillation, wlth : devices for swinging and for working the boat on 
the pivot,_a rotary excavator for the severlng of the material In place, a suc- 
tion pipe for its. receipt and transmission totbe exhausting apparatus, and 
the latter for the transportation ^nd discharge p( the spoils to the desired place 
of deposit. The record shows that the complainant \yas thé flrst to combine 
thosè éléments at ail, and that the furictlons performed by his machine so 
constriicted were éntirely new. Hence, he had the right tp make the broad 
and generic claim embodied ta claim 10, without any limitation as to the form 
of construction of the partlcular éléments, and ail subséquent machines which 
employ substantially the same means to accompllsh the same resuit are in- 
Inf rlngements, notwlthstanding the subséquent machine may contain improye- 
mehts In separate mechahlsm which go to malte up the machine [citi'ng 
cases]. Of course, it remained open to any subséquent inventor to accom- 
pllsh the same resuit by substantially différent means. 

'^Olaim 16 of the complainant's patent 318,859 is a combination of a dredge 
boat, a floating pipe, and land pipe, and a flexible joint between them. The 
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same comblnatlon was, for the flrst tlme in the history of the art, made by 
the complainant July 13, 1864, and lUustrated by the drawings and memo- 
randa upon Exhibit DD. Olaim 25 Is for a combination of a discharge pipe, 
consisting of a séries of sections flexibly joined together; floats . for supporting 
the pipe on water, and a dredger having a rotary excavator. Claim 53 is for 
a combination of a nonrotative suction pipe wlth a rotary excavator having 
an inward delivery through itself. Claim 54 added to the combination cov- 
ered by daim 53 a dredge boat; and claim 59 added to the combination cov- 
ered by claim 53 trunnions or équivalent joints to permit the excavator and 
outer ends of the suction pipe to be raised and lowered to suit the depth at 
which the worli is progressing. The trunnions embraced by claim 59 are not 
shown in the complainant's drawings of 1864, but are shown in the model, N, 
made by him in 1868, and are thus described in his spécifications: 'The 
swinging portion of this [suction] pipe is mounted at the Inner end of the well 
upon strong trunnions, one of which forms an elbow of the pipe, and passes 
through a stufling box, or other suitable connection, Into the suction pipe of 
the pump, B. Through the other trunnion passes a shaft that actuates the 
gears, i, that drive the shaft, R, and bucket wheel, E; and upon thèse trun- 
nions the shaft, R, suction pipe, and excavator swing, as the cutter is raised 
or lowered, to suit the depth at which the work Is progressing. 

"The contention on the part of counsel for the appellant that no successful 
machine can be buUt and operated in aceordance wlth the complainant's pat- 
ents Is not at ail supported by the record, which contains abundant évidence 
to the effect that machines hâve been so buUt, and hâve ever since been oper- 
ated wlth very great success." 

I have quoted thus liberally from the opinion of the circuit court 
of appeals in the case of Bowers v. Von Schmidt for the reason that 
in that case the state of the art was thoroughly and exhaustively 
considered, and that most of the daims of patent 318,859 now involved 
in the case at bar were at issue in that case. Moreover, much of the 
évidence in the two cases is the same. It is true that in the case at 
bar the défendant was not a party to the case of Bowers v. Von 
Schmidt, and, therefore, that décision cannot be regarded as res judi- 
cata as to the défendant in the présent case; but mauy of the issues 
and questions in the two cases are common to one another, and the 
décision of the circuit court of appeals in that case, upon questions 
not contested or disputed iiji the présent case, must be accepted as yery 
persuasive, if not entirely controlling. 

So far as new matter or new issues have been introduced in the 
présent case, the décision of the circuit court of appeals in Bowers 
v. Von Schmidt is, of course, not controlling. But such new questions 
and new issues require an independent examination and adjudication. 
The daims involved in this case, which were not involved in the case 
of Bo vers v. Von Schmidt, are Nos. 9, 11, 12, 22, and 87. The déci- 
sion endered in the case of Bowers v. Von Schmidt establishes, as 
alreac p stated, that Bowers was considered a pioneer inventor in the 
art c dredging. It is contended, by the learned counsel for the 
defen ant in this case, that évidence in the case at bar, not introduced 
or CO sidered in the case of Bowers v. Von Schmidt, shows that the 
art oî hydraulic dredging and mechanisms for practicing it, substan- 
tially as the complainant claims them, were invented long before he 
came ipon the scène, and that, conceding to him ail he claims to have 
inven ed, he is, at most, an improver, and not a pioneer, entitled, if 
entitl d to anything, only to the spécifie improvements which he has 
inven ed, In support of this contention, it is claimed that an Eaglish 
paten j not considered in the case of Bowers v. Von Schmidt, for 
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"apparatus for raising mud and soil from the bottoms of rivers, etc.," 
dated August 9, 1856, and issued to Louis Schwartzkopff, of Berlin, 
anticlpated the complainant's invention, and, therefore, does not enti- 
tle him to the position of being a pioneer inventor in the art of dredg- 
ing. This English patent, issued to Schwartzkopff August 9, 1856, 
which plays such an important part in the présent litigation, is as 
follows: 

"Apparatus for Eaislng MÙd and Soll from the Bottoms of Rivers, &c. 

"Letters Patent to Louis SchwartzkopfC, of Berlin, for the Invention of Im- 

provements in Apparatus for Raising Mud and Soil from the 

Bottoms of Rivers and Other Waters. 
"Sealed the 9th August, 1856, and dated the 9th February, 1856. 

"Provisional spécification, left by the said Louis Schwartzkopff at the office 
of the commlssioners of patents, with his pétition, on the 9th February, 1856: 

"I, Louis Schwartzkopff, of Berlin, do hereby déclare the nature of the in- 
vention for 'improvements in apparatus for raising mud and soil from the 
bottoms of rivers and other waters' to be as follows: 

"This Invention has for Its object apparatus for raising, by a centrllugal 
or rotary pump, the mud and soil from the bottoms of rivers and other waters. 
For this purpose, a centrlfugal or rotatory pump is flxed on board a sultable 
vessel, together with a steam angine or other means of working the same. 
From the pump descends a suction pipe, arrangea suitably to admit of its lower 
end being moved to and fro. The lower end of the suction pipe is fitted with 
a head or instrument (or the head or instrument may be separate), which, 
on being moved together with the lower end of the pipe, stirs or moves the 
mud and soil at the bottom of the river or other water, by which means the 
mud or soil, together with some water, wlU be continually raised by the pump, 
and the same may be allowed to run onto a bank at the side of the river or 
other water, or Into any barge or vessel employed for carrying away such 
soil or mud. 

"Spécification, in pursuance of the conditions of the letters patent, filed by 
the said Louis Schwartzkopff in the great seal patent office on the 9th August, 
1856. 

"To ail to whom thèse présents shall corne, I, Louis Schwartzkopff, of Ber- 
lin, send greeting: 

"Whereas, her most excellent majesty, Queen Victoria, by her letters pat- 
ent bearing date the ninth day of February, in the year of our Lord one 
thousand eight hundred and fifty-six, in the nlneteenth year of her reign, did, 
for herself, her heirs and successors, give and grant unto me, the said Louis 
Schwartzkopff, her spécial Ucense that I, the said Louis SchwartzkopfC, my 
executors, administrators, and assigns, or such others as I, the said Louis 
Schwartzkopff, my executors, administrators, and assigns, should at any time 
agrée with, and no others, from time to tlme and at ail times thereafter during 
the term thereïn expressed, should and lawf uUy might make, use, exercise, 
and vend, wlthln the United Kingdom of Great Brltain and Ireland, the 
Ohannel Islands, and Isle of Man, an invention for 'improvements in ap- 
paratus for raising mud and soil from the bottoms of rivers and other waters,' 
upon the condition (amongst others) that I, the said Ixmis Schwartzkopff, my 
executors or administrators, by an instrument in writing under my, or their, 
or one of their, hands and seals, should partlcularly describe and aseertain 
the nature of the said invention, and In what manner the same was to be per- 
formed, and cause the same to be flled in the great seal patent office wlthin 
six calendar months next and Immediately after the date of the said letters 
patent: 

"Now know ye, that I, the said Louis Schwartzkopff^ do hereby déclare the 
nature of the said invention, and In what manner the same is to be performed, 
to be particularly described and ascertained in and by the foUowlng state- 
ment thereof (that is to say) : 

"This Invention has for its object the arrangement of apparatus for raising, 
by a centrifugal or rotary pump, the mud and soU from the bottoms of rivers 
and other waters. For this purpose a centrifugal or rotary pump is fixed 
on board a suitable vessel, together with a steam engine or other means of 
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worklng the same. From the pump descends a suction pipe, arrangea suita- 
bly to admit of its lower end being moved to and fro. Tlie lower end of the 
suction pipe is fitted witli a head or instrument (or the head or instrument 
may be separate) which, on being moved together with the lower end of the 
pipe, stirs or moves the mud and soil at the bottom of the river or otlier 
water, by which means the mud or soll, together with some water, will be con- 
tinually raised by the pump, and the same may be allowed to run onto a bank 
at the side of the river or other water, or into any barge or vessel employed 
for earrying away such soil or mud. 

"And in order that my said invention may be most fully understood and 
readily carried into effect, I wlU proceed to describe the drawing hereunto an- . 
nexed. 

"Description of the Drawing. 

"Figure 1 Is a longitudinal section of part of a vessel fitted with dredging 
apparatus, arranged according to my Invention. Figure 2 is a transverse sec- 
tion, and figure 3 is a plan of the same. Figure 4 shows, on a smaller scale, 
an end view of the dredging vessel and apparatus employed therewith when 
in opération. 
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"a Is a horizontal shaft, whlch Is driven by an oscillating steam engine, b. 
c is a beveled tooth wheel on the aXis, a, whlch drives a beveled pinion on 
the verOcaJ axis, d, on whlch the refolvlng part of the rotatory or centrifugal 
pump, e, Is mounted. Thls rotatory pump may be of any ordinary description, 
f is a pipe whlch passes from the pump to the stem of the vessel, where it 
is connected with the erterior pipe, g, by a water-tight Joint of suffleient 
strength, so eonstructed that the pipe, g, may be moved about and tumed in 
any direction. The end of the pipe; g, Is expanded, and haS a séries of ral;e 
teeth placed round its edges. h is a chaln whlch is wound onto the barrel, 
1, when it is deslred to raise the pipé, g. Thls is done by means of a screw 
on the axis, j, whlch Is worked by the wheel handle, k, and takes into a screw 
wheel attached to the barrel. 1, 1, are two guides, between whlch the pipe 
can slide freely up and down. The guides, 1, 1, are carried by a vertical axis, 
m, on the end of whieh is flxed the toothed quadrant, n, into which a screw, 
0, Works. Thls screw is mounted on a horizontal axis, on which are two sets 
of fast and looSe pulleys, over which two bands (one of which is crossed) 
pass, which bapds also pass over drums on the axis, a. The bands are shifted 
baekward and forward from the fast to the loose pulleys by forks, p, put in 
motion by the bail, q, the stem of whlch comes in contact with the arms of the 
quadrant, n; and, when the quadrant gets to the end of its course on either 
side, the bail bas been brought to such a position that it falls over by its own 
weight, and in so dolng changes the driving band, and consequently reverses 
the motion of the quadrant. In thls way an oscillating sldeway motion is 
given to the pipe, g. Thls causes the rake teeth on its end to stir up the 
bottom, and the mixture of earth and water so produced is sucked up the pipe 
by the pump, and is discharged by one or other of the horizontal pipes, r, 
which passes through the side of the vessel, and communicates by a flexible 
joint with another pipe, which discharges the matters ralsed into a réservoir 
on the bank. 

"I would remark that, in order to obtain a good resuit, the rotatory pump 
should be so proportioned as to cause the water and earth to ascend the pipe 
with a velocity of about thlrty feet per second. 

"In witness whereof, I, the said Louis SchwartzkopfC, hâve hereunto set my 
hand and seal, thls thirty-first day of July, in the year of our Lord one thou- 
sand eight hundred and flfty-slx. Louis Schwartzkopff, [L. S.] 

"From Berlin." 

It is contended by counsel for complainant that the Schwartzkopff 
patent does not deprive the Bowers patent of its pioneer character, 
and in support of this contention it is urged: First. That the descrip- 
tion contained in the publication claimed to be anticipa tory must be 
a description of the same complète and operative art or instrument, 
and so précise and so partiçular that any person skilled in the art to 
which the invention belongs can construct and operate it without 
experiments and without further exercise of inventive skill, and that 
the Schwartzkopff patent dues not satifefy thèse requirements. In this 
connection, it is further claimed that the description in the prier pat- 
ent must be tested by the knowledge of përsons skilled in the art as 
it existed at the date of said prior patent. Second,. That if the de- 
sciiiption is sufiScient to enable one to build a machine therefrom, and 
if such machine would operate as intended, still it opérâtes on a dif- 
férent principle from, and.doès not show the combination of, any one 
of îthe Bowers claims. Third, That a machine built according to the 
Schwartzkopff patent would be inoperative and utterly impracticable, 
tor which reason it cannot antiçipate. 

feefore taking up thèse objections to the Schwartzkopff patent, it is 
prôper to state that the burdeû of proof to show that the Bowers pat- 
ents and inventions for dredging hâve been anticipated by prior pat- 
entais iipon the défendant, -who allèges such anticipation, and that 
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the proof in support of the prier patents must be clear and convincing, 
and place the matter beyond a reasonable doubt. As was aptly said 
in Vulcanite Co. v. American Co., 34 Fed. 320, where the défense relied 
on was anticipation and want of patentable novelty: 

"The évidence does not satisfy us that the complainant's contrivance to avoid 
the danger of slipping on smooth-surfaced composite pavements was antici- 
pated, nor that it lacked patentable novelty. In this respect the case Is doubt- 
less near the Une, and calculated to inspire doubt. To create doubt, however, 
is not sufflclent to overthrow the presumption arising from the patent. The 
évidence should be satisfactorily convincing." 

In American Bell Tel. Co. v. People's Tel. Co., 22 Fed. 313, where it 
was alleged by the défendant that one Drawbaugh was the prior in- 
venter of Bell's téléphone, Judge Wheeler said: 

' "The complainant starts with the benefit of the presumption of law that 
Bell, the patentée, was the Inventer. • ♦ • Whoever allèges the contrary 
must assume the burden of proof. Evidence of doubtful probative force will 
not overthrow the presumption of novelty and originality arising from the 
grant of letters patent for an invention. It has been frequently held that the 
défense of want of novelty or originality must be made out by proof so clear 
and satisfactory as to remove ail reasonable doubt." 

This case was subsequently affirmed by the suprême court of the 
United States in the Téléphone Cases, 126 U. S. 2, 8 Sup. Ct. 778. 

In Philadelphia Trust, Safe-Deposit & Insuranqe Co. v. Edison Elec- 
tric Light Co., 13 C. C. A. 43, 65 Fed. 554, Judge Wales, speaking of 
a défendant who sets up new matter, said: 

"The uniform practice has been to require the défendant to place himself 
withln the exception requlring him to prove his défense beyond a reasonable 
doubt." 

In Manufacturing Ce. v. Lynch, 71 Fed. 410, Judge Townsend uses 
the foUowing language: 

"The burden is upon the défendants to support this afllrmative défense by 
such cogent and eonclusive proof as to convlnce this court that, if it had 
been presented upon the former hearing, it probably would hâve led to a 
différent conclusion. In several cases the courts bave held that such défense 
must be established beyond a reasonable doubt." " 

In Electric Mfg. Co. v. Edison Electric light Ce., 10 C. C. A. 106, 
61 Fed. 834, Judge Jenkins said: 

"In the considération of such new défense of anticipation, regard should be 
had to the rule that such a défense is an affirmative one, that the burden of 
proof is upon him who asserts it, and that the grant of letters patent is prima 
facle évidence that the patentée is the first inventer of the device described 
therein, and of its novelty." 

The suprême court has stated the rule in tenus not less strong. 
In Cofian V. Ogden, 18 Wall. 124, Mr. Justice Swayne, speaking of an 
asserted prior inventer, says : 

"The burden of proof rests upon him, and every reasonable doubt should be 
resolved against him. • • * The law requires, not conjecture, but cer- 
tainty." 

This rule of évidence is approved in later cases in the suprême court. 
See Cantrell v. Wallick, 117 U. S. 689, 695, 6 Sup. Ct. 970; Barbed-Wire 
Case, 143 U. S. 275, 12 Sup. Ct. 443, 450. See, also, Bresnahan v. 
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LeYeller Co.; 19 C. G. A. 237, 72 Fed. 920; Patent Co. v. DonallaH, 
75Fed. 287. 

The défendant in this case must, therefore, establish the fact of 
anticipation and want of originality by clear and convincing évidence; 
particularly so in the case at bar, where the principal patent now 
sued on has been held to be valid in the case of Bowers v. Von Schmidt. 

With référence to the flrst objection urged by counsel for complain- 
ant against the Schwartzkopff patent, viz. that the description is toc 
vague, indefinite, and uncertain to be anticipatory, coimsel, in his 
reply brief, does not press the point, I shall therefore assume, for 
the purposes of the case, without expressly deciding, that the descrip- 
tion is sueh that a skilled mechanic of those days could, from the de- 
scription, hâve constructed a machine embodying the ideas of the 
inventer. That the description in the prior patent must be tested by 
the knowledge of persons skilled in the art as it existed at the date 
of the prior patent is undoubtedly the rule. Wilcox v. Bookvpalter, 
31 Fed. 224; Betts v. Neilson, L. R. 5 H. L. 1. 

The second point is, substantially, that the Schwartzkopff patent, 
assuming that the description is sufificient to enable one to build a 
machine therefrom, opérâtes on a différent principle from, and does 
not show the combination of, any one of the Bowers daims. This con- 
tention will be considered in connection with the third and last point 
made, viz. that a machine built according tû the Schwartzkopff pat- 
ent would be inoperative and utterly impracticable, for which reason 
it cannot anticlpate. This Is the controUing question, so far as the 
validity of the Schwartzkopff patent is concerned, and so far as it 
opérâtes to deprive Bowers of the rights of a pioneer inventor. 

It is the well-settled rule of patent law that an impracticable prior 
device, not capable of performing the function of a subséquent patented 
device that is practicable and useful, is no anticipation. Coffiin v. 
Ogden, 18 Wall. 124; Clough v. Barker, 106 tJ. S. 160, 1 Sup. Ct. 188; 
Topliff V. Topliff, 145 U, S. 161, 12 Sup. Ct. 825; HoUoway v. Dow, 54 
Fed. 516; Walk. Pat. § 68. The purpose and object of the Schwartz- 
kopff patent were for "improvements in apparatus for raising mud and 
soi! from the bottoms of rivers and other waters." "For this purpose," 
as stated in the letters patent, "a centrifugal or rotary pump is fixed 
on board a suitable vessel, together with a steam engine or other means 
of working the same. From the pump descends a suction pipe, ar- 
rangea suitably to admit of its lower end being moved to and fro. 
The lower end of the suction pipe is fltted with a head or instrument 
(or the head or instrument may be separate) which, on being moved 
together with the lower end of the pipe, stirs or moves the mud and 
soil at the bottom of the river or other water, by which means the mud 
or soil, together with some water, will be continually raised by the 
pump, and the same may be allowed to run onto a bank at the side 
of the river or other water, or into any barge or vessel employed for 
carrying away such soi! or mud." The description in the letters pat- 
ent of the drawings still further explains the mode of opération, as 
follows: 

"Figure 1 is a longitudinal section of part of a vessel fltted with dredging 
apparatus, arrangea according to my invention. Figure 2 is a transverse sec- 
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tion, and figure 3 is a plan of the same. Figure 4 shows, on a smaller scale, 
an end vlew of the dredging vessel and apparatus employed therewith when 
in opération. 

"a Is a horizontal shaft, which is driven by an oscillatlng steam engine, b. 
c Is a beveled tooth wheel on the axis, a, which drives a beveled pinion on 
the vertical axis, d, on which the revolving part of the rotatory or centrifugal 
pump, e, is mounted. This rotatory pump may be of any ordinary description, 
f Is a pipe which passes from the pump to the stem of the vessel, where it is 
connected with the exterior pipe, g, by a water-tight joint of suffirent strength, 
so constructed that the pipe, g, may be moved about and turned in any direc- 
tion. The end of the pipe, g, is expanded, and has a séries of ralse teeth 
placed round its edges. h is a chain which Is wound onto the barrel, 1, 
when it is desired to raise the pipe, g. This is done by means of a screv? 
on the axis, j, which is worked by the wheel handle, 1î, and takes into a sorew 
wheel attached to the barrel. 1, 1, are two guides, lâetween which the pipe 
can slide freely up and down. The guides, 1, 1, are carrled by a vertical axis, 
m, on the end of which is flxed the toothed quadrant, n, into which a screw, o, 
worliS. This screw is mounted on a horizontal axis, on which are two sets 
of fast and loose puUeys, over which two bands (one of which is crossed) 
pass, which bands also pass over drums on the axis, a. The bands are 
shifted backward and forward from the fast to the loose pulleys by forks, p, 
put in motion by the bail, q, the stem of which comes in contact with the 
arms of the quadrant, n; and when the quadrant gets to the end of its course 
on either side, the bail has been brought to such a position that it falls over 
by its own weiglit, and in so doing changes the drivlng band, and consequently 
reverses the motion of the quadrant. In this way an oscillating sideway 
motion is given to the pipe, g. This causes the rake teeth on its end to stir 
up the bottom, and the mixture of earth and water so produced is sucked 
up the pipe by the pump, and is discharged by one or other of the horizontal 
pipes, r, which passes through the side of the vessel, and communicates by a 
flexible ^oint with another pipe, which discharges the matters raised into a 
réservoir on the bank. 

"I would remark that, in order to obtain a good resuit, the rotatory pump 
should be so proportioned as to cause the water and eartli to ascend the pipe 
with a velocity of about thirty feet per second." 

The three primary points of Bowers' invention are: (1) A self- 
contained pivot, on which the dredge oscillâtes or swings while the 
excavator is working; (2) a rotary excavator, having inward delivery, 
in combination with a suction pipe ; (3) a discharging apparatus, con- 
sisting of two parts, — one a flexibly jointed floating pipe liexibly 
joined to the boat, and the other a rigid land pipe flexibly joined to 
the floating pipe. It is in the successfui combination of thèse three 
éléments that the value and merit of Bowers' invention consist. 

The complète opération of dredging involves several steps, and, 
using the language of counsel for complainant in his brief, thèse steps 
are as folio ws : First, the solid material in place at the bottom of the 
water must be eut or severed from its bed or matrix; second, after 
being so severed, it must be lifted above the water level; third, it must 
then be transported in some economical way to any desired place on 
land, even if that should be several miles distant; fourth, thèse varions 
opérations must ail be carried on connectedly, simultaneously, contin- 
uously, and automatically, without unnecessary stoppages. 

If the Schwartzkopfl: invention be useful and practical, it must suc- 
cessfully perform thèse opérations. That the Bowers invention per- 
forms thèse opérations connectedly, simultaneously, continuously, and 
automatically, is undisputed. The Bowers invention stands to-day at 
the head of the art of dredging, so far as a practical adaptation is con- 
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cemed. Bowers bas demonstrâted that his inventions can be put to 
a successful practical test, and tàat his dredging machines are a suc- 
cess. If the Schwartzkopff machine perform the opérations of dredg- 
ing suecessîully, it must needs be that Schwartzkopff, and not Bowers, 
is the pioneer in the art, and that to Schwartzkopff, and not Bowers, 
belongs the crédit of the original invention, and that Bowers, perforée, 
must be relegated to the position of a mère împrover, entitled to noth- 
ing more than such spécifie improTements as he may hâve invented. 

A comparison of the Schwartzkopff patent with the Bowers patents 
shows that, whîle in some gênerai features they are similar, still as to 
others they are dissimilài^. Both hâve a dredge boat with a pump, and 
a pipe extending from the pump into the soil or matter to be dredged. 
Both pump up the soil or matter dredged by means of atmospheric 
pressure. Both, after the dredged matter is pumped up, seek to deposit 
the same through floating pipes on land. The features of dissimi- 
larity are marked and radical. The Bowers patent bas a spud, or a 
turntable, as a center of oscillation, which the Schwartzkopff patent 
does not appear to possess. At least, it does not appeàr, from the 
description and drawings of the Schwartzkoplf patent, that it contains 
such a center of oscillation, and it certainly cannot be presumed that 
it does. In this respect Bowers undoubtedly was a pioneer. This 
center of oscillation and the resuit of its opération is to give the dredger 
boat a side motion, describing the arc of â circle. It moves from one 
side to the other while the excavator is in opération. In the Schwartz- 
kopff patent, the dredge boat does not move, but the pipe which has 
the rake teeth at the end is connected by a movable joint with the 
pipe (îonnècting with the pump, and la moved sidewise to and fro by 
màchinefy. That the latter method would be thoroughiy impracticahle 
to carry on any effective work seems to be established by a prépondér- 
ance o]f the évidence. It is difBcuIt to conceive how the movable joint 
Connecting the two pipes could withstand the strain and pressure neces- 
sarily incident to the opération of "stirring" the soU. In the Bowers 
patent the pipe is rigid, and moves with the boat as it describes the 
arc. Furthermore, another important point of differentiation is that 
the Schwartzkopff cutter, if such name can be given to the rake teeth 
placed at the end of the suction pipe, is totally unfit to eut or disin- 
tegrate hard material. It may even be doubted whether it would 
operate with any great degree of utility except in very soft material. 
Again, the floating system of pipes, to discharge the spoil which is 
dtedged, peculiar to the Bowers patents, is vastly superior to the 
awkward and impracticable device, to subserve the same purpose, of 
the Schwartzkopff invention. 

Without entering into détails, I hâve stated what, in my opinion, com- 
prise the différent features of similarity and dissimilarity between the 
Schwartzkopff and the Bowers patents. With respect to the points of 
similarity, viz. the boat, pump, pipe, and the method of pumping by 
hydraulic pressure, ail thèse features and éléments were old at the time 
Schwartzkopff and Bowers invented their respective devicés for dredg- 
ing. Therefore, Bowers was entitled to use them as much as Schwartz- 
kopff was. As to the several points of différence, viz. spud or turn- 
table as the center of oscillation, the rotary excavator with inward 
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delîvery, and the discharging apparatus consisting of two parts, one a 
flexibly jointed floating pipe flexibly joined to the boat, and the ottier 
a rigid land pipe flexibly joined to the floating pipe, the Bowers patent 
is undoubtedly of a pioneer character. The devices in the Schwartz- 
kopff machine were impracticable. They would hâve been useless, 
and could not hâve been operated successfully. Bowers se improved 
thèse parts that his dredging machine became a practicable machine. 
Schwartzkopff undoubtedly had, in a gênerai way, the idea — the concep- 
tion — of a dredging machine intended to operate as Bowers' machine 
does; but his idea, obviously, had not reached that degree of perfec- 
tion and completeness necessary to rise to the dignity of an. invention. 
It was not in the mère improvement of devices, which, in a gênerai 
way, were similar to Schwartzkopff's, that Bowers, by his inventive 
ingenuity, earned the title of a pioneer in the art of dredging, which 
the circuit court of appeals, in the case of Bowers v. Von Schmidt, 
aflarming the judgment of the court below, held he was entitled to; 
but it was in the successful and practical combination, in a greatly 
improved form, and, in some respects, diÊferent methods of opération, 
that the Bowers patent is justly entitled to the broad construction of 
a pioneer invention. His invention was not a mère step in advance 
of the Schwartzkopff invention, but it was, as was said in the case of 
Westinghouse Air-Brake Co. v. New York Air-Brake Co., 11 C. C. A. 
528, 63 Ped. 962, 969, a "bridge" in the progress of the art. This idea 
is well illustrated in that case. There it appeared that one George 
Westinghouse, Jr., had invented an improved apparatus, covered by 
patent No. 860,070, to apply and operate air brakes on railroad cars. 
In a subséquent patent, also obtained by him and numbered 376,837, 
he radically improved on his earlier patent to such an extent as to 
render possible and practical what before, under his previous patent, 
was not, namely, the immédiate stoppage of long trains of cars. In 
a suit for the infringement of the later patent against the New York 
Air-Brake Company, the scope of the last invention was placed directly 
in issue, and it was claimed, among other things, that the improvement 
in the later over the previous patent was an obvions one. The circuit 
court of appeals, per Shipman, Circuit Judge, used the following lan- 
guage in that regard: 

"The defendant's theory raistakes the character and scope of the Invention, 
which was another and successful way to accompUsh the work designed to 
be aecomplished by No. 360,070, and to be effected, upon the same gênerai 
plan of instantaneous brake-pipe venting, by the new means contained in the 
supplemental chamber. * • * In No. 360,070 the stem of the triple-valve 
piston directly engagea with the stem of the emergency valve, and conse- 
quently its action directly depended upon the movement of the piston. The 
invention in 376,837 radically departed from this method of actuating the 
emergency devices, by making a new piston, independent of and uncon- 
nected with the triple-valve piston. It was to be actuated by auxiliary réser- 
voir pressure, but the particular means by which this pressure was to be per- 
mitted to exert itself, whether coutinuously or only when a port should be 
opened, do not constitute an essential part of the invention. Means must 
neeessarily be shown in the spécification, but the identical means or the 
spécial devices were not, in the language of Machine Co. v. Lancaster, 129 
U. S. 263, 9 Sup. et. 299, 'necessary constituents' of the invention, either in 
the spécification or in the daim. The skill and mechanical ingenuity of 
constructors of locomotives can, as will be seen hereafter, in the examination 
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of other patents and of the Infrlnglng devi ces, arrange différent détails of me- 
■ chanical construction, by means of pistons, valves, ports, and springs;, which, 
adopting the supplemental çhamber System flrst conceived and embodied by 
the patentée, and a kindred, but not precisely the same, mechanlcal method 
for the movement of the piston, will accomplish the same resuit. The pat- 
entée was a pioneer, in that he designed, in No. 376,837, a new way to accom- 
plish a deslred resuit, but upon the same gênerai idea which he had unsuc- 
cessfuUy tried to work out in the earlier patent. Hls later patent was the 
bridge, and not a mère step, which carried railroad car builders from failure 
to success. It is not Important now to détermine the grade of its pioneership, 
and whether It may be classed in the list of those inventions which are of 
the hlghest rank; but it was an invention created to achieve great necessities, 
and overcome great hindrances, and was one of wide breadth. A court would 
not be justified in adopting 'narrow or astute construction,' which should 
minimize the character of the invention, leave its real scope open to tres- 
passers, and thus 'be fatal to the grant.' The claims of the patent do not 
contract the grant to narrower limits than those which the invention, as made 
by the patentée, actually covered; and the claims, therefore, are not lim- 
Ited to the précise mechanical means descrlbed in the spécification, by which 
the supplementary piston Is actuated. They compel it to be disconnected with, 
and to be independent of , a triple-valve piston, and to be actuated by pressure 
from an auxiliary réservoir by some means équivalent to the means which 
are descrlbed In the specifieation. The rule which permits, and indeed com- 
pels, courts to give a wide range to the équivalents which a broad or pioneer 
patent ean Include, is thus expressed in Miller v. Manufacturing Co., 151 TJ. S. 
186, 14 Sup. et. 310: 'If the invention is broad or primary in its character, 
the range of équivalents will be eorrespondingly broad, under the libéral con- 
struction which the courts give to such inventions.' " 

In that case, as in the case at bar, it will be seen that both patents, 
the earlier and the later ones, related to the same subject-matter of 
invention. Westinghouse so improved, by his second patent, on his 
flrst, in the production of a mechanism for the immédiate stoppage of 
long trains of cars, that he was regarded, in his improvement, in the 
light of a pioneer in that art. So, in the case at bar, Bowers so im- 
proved upon the Schwartztopff invention, in the production of a 
mechanism for the severing, lifting, and transporting of spoil to a 
distance, that he, likewise, is entitled to be regarded as a pioneer in 
the art of dredging. It cannot be denied that in the case cited West- 
inghouse possessed the same gênerai idea of invention, for it was he 
who took out both patents. So, in the case at bar, it cannot be denied 
that both Schwartzkopfif and Bowers possessed to some extent the 
same gênerai idea of dredging. Both sought to clothe their inventive 
conceptions in substantial forms. The Schwartzkopff invention, how- 
ever closely it approximates to the Bowers later and improved inven- 
tion, was a failure, wbile the Bowers invention was a success. In 
other words, what was unsuccessful under the Schwartzkopff patent 
was rendered successful by the advent of the Bowers invention. 

Thé case just cited, and the same patents, came up for considération 
in the subséquent case of Westinghouse Air-Brake Co. v. Great North- 
ern Ry. Co., in the circuit court of appeals for the Second circuit, re- 
ported in 31 C. C. A. 525, 88 Fed. 258, 262. Shipman, Circuit Judge, 
also delivered the opinion of the court in this case, and in reiteratîng 
to some extent the views expressed by the court in the case of West- 
inghouse Air-Brake Co. v. New York Air-Brake Co., supra, said: 

"The question of infringement dépends upon the correctness of the con- 
struction whieh was given to the patents in the New York Air-Brake Case, 
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Bupra. The former opinion of thls court was based upon tte position that 
the Improvement shown In patent No. 376,837 was a marked and successful 
advance upon the Invention described In No. 300,070, and that the later patent 
was entitled to a broad construction." 

But it appears that there had been introduced in évidence British 
letters patent to George Westinghouse, Jr., No. 4,676, applied for 
March 29, 1887, accepted April 29, 1887, whicli described the inven- 
tion of letters patent No. 360,070, and which said, further: 

"It is obvtous that it [the stem of the emergency valve] mlght be worked, 
as described, by a separate piston In a cylindrlcal cavity communlcatlng on 
the one slde of the piston with the auxiliary réservoir, and on the other side 
wlth the train pipe." 

It was contended that this paragraph described the appellant's valve, 
showed that the change from 360,070 (which was applied for November 
19, 1886) to 376,837 was an obvions one, and, therefore, that the former 
conception of the inventive character of the improvements should be 
modified. With respect to this claim the court said: 

"The successful character of the Invention described In the later patent bas 
been universally recognized. In the lltigations upon it, by the witnesses on both 
sldes, Includlng Mr. Massey, the inventer of the valve which is the subject of 
this suit, and by the courts in the Boyden Brake Cases (66 Fed. 997; 25 V. S. 
A.pp. 475, 17 C. C. A. 430, and 70 Fed. 816); and Its Importance at the date of 
the Invention, In view of the practical failure of the brake mechanism of the 
prevlous patent. In the tests upon long f reight trains, cannot be doubted. The 
prophetical suggestions in English patents of what can be donc, when no one 
bas ever tested by aetual and hard expérience and under the stress of com- 
pétition the truth of thèse suggestions, or the practical dlfficultles In the way 
of thelr accomplishment, or even whether the suggestions are feaslble, do not 
carry conviction of the truth of thèse fréquent and vague statements. The 
nature and character of the Invention of 376,837 were, in the record heretof ore 
before this court, put to rigorous tests by examination and cross-examination 
In court, and the resuit which was then reached Is not shaken by merely a 
single sentence In the EnglIsh patent." 

This language is peculiarly applicable to the introduction in this 
case of the English letters patent issued to Schwartzkopff in 1856, as 
being anticipatory of the Bowers inventions. The rule of law which 
gives to the Westinghouse improved air brate the character of a 
pioneer invention is found in the multiple switchboard for téléphone 
exchanges (Western Electric Co. v. Capital Téléphone & Telegraph 
Oo., 86 Fed. 769), and in the overseaming sewing machine (Willcox & 
(jtjbbs Sewing-Mach. Co. v. Merrow Mach. Co., 93 Fed. 206). The im- 
proved combination of Bowers' inventions rendered dredging so ex- 
peditious and superior over former methods and devices that he is en- 
titled, in the patent law, to the position of a pioneer in the art of dredg- 
ing, unless it be clearly established by the défendant that the Schwartz- 
kopff patent of 1856 comprehended the same idea, and was so far de- 
veloped at that time that it was, to ail intents and purposes, or could 
hâve been made by mère mechanical skill, a practical and successful 
invention. This principle, which must govern this case, is nowhere 
better stated than in CofQn v. Ogden, 18 Wall. 120, where the follow- 
Ing language was used: 

"The Invention or discovery relled upon as a défense, to be anticipatory, 
must bave been complète, and capable of producing the resuit sought to be 
accomplished; and this must be shown by the défendant. The burdeu o( 
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proof resta upon Wm, and every reasonable doubt should be resolved agaînst 
him. If the thlug were embryotlp or Inchoate, if It rested In spéculation or 
e?qperlment, if tlie proches pnrsnçd for Its flevelopment tiad failed to reach 
the point of consummation, It cannot avaij to defeat a patent founded upon 
a disçovery or invention wliicti was completed, wliile In tlie other case there 
vas only progress, however near that progress may hâve approximated to 
the end in view, The law rgqulres, not conjecture, but, certainty. If the 
question relate to a machins, the conception must hâve been clpthed in sub- 
stantial forms, which demonètfate at once its practical efflcacy and utillty." 

There is another feature of this caste, bearing upon the Schwartz- 
kopfif patent, which militâtes, in my judgment, very muQh against the 
practical utility of that invention, and that is that it does not appear 
ever to hâve been used. While the failure to put an invention to use 
may not be conclusive of its utility, still it is a circumstance to be 
considered, as against the practical utility of the machine. 

In Smith v. Vulcanite Co., 93 U. S. 486, 495, it was said by the 
court; 

"We do not say the single fact that a devlce bas gone Into 'gênerai use, and 
has displaced other deviens which had previously been employed for analo- 
gous uses, establishes in ail cases that the later device Involves a patentable 
Invention. It may, however, always be considered; and, when the other 
facts in the case leave the question in doubt, it is sufflcient to turn the scale." 

In Loom Co. y. Higgins, 105 U. S. 580, the patented device at issue 
consisted in a sljght modification of existing mechanism, and it was 
contended that such slight change did not constitute a patentable 
invention. The suprême court, in declining to entertain tMs view as 
to the patent involved in that case, used the foUowing language: 

"It is further argued, however, that, supposlng the devices to be sufflciently 
described, they do not show any invention, and that thS combination set forth 
in the flfth claim is a mère aggregation of old devices already well Isnown, and 
therefore it Is not patentable. This argument would be sound If the combina- 
tion claimed by Webster was an obvious one for attaining the advantages 
proposed,— one which would occnr to any mechanie sliilled in the art. But it 
is plaln, from the évidence, and from the very fact that it was not sooner 
adopted and used, that it dId not for years occur in this light to even the most 
sklllful persons. It may hâve been under their veryieyes; they may almost 
be said to hâve stumbled over it; but they certainly failed to see it, to esti- 
mate its value, and to bring It into notice. Who was the flrst to see it, to jun- 
derstand its value, to glve it shape and fôrm, to bring it into notice and uîge 
its adoption? Is a question to which we shall shortly glve our attention. At 
this point we are constrained to say that we cannot yield our assent to the 
argument that the combination of the différent parts or éléments for attaining 
the object in view was so obvious as to merlt no title to Invention. Now that 
It has succeeded, it may seem very plaln to any one that he could hâve doue 
It as well. This is often the case with Inventions of the greatest merlt. It 
may be laid down as a gênerai rule, though perhaps not an invariable one, 
that, If a new combination and arrangement of linown éléments produce a 
new and bénéficiai resuit never attained before, it is évidence of Invention. 
It was certainly a new and useful resuit to make a loom produce 50 yards 
a day when it never before had produced more than 40; and we think that 
the combination of éléments by which this was effected, even if those éléments 
were separately known before, was Invention sufflcient to form the basis of a 
patent." 

In Krementz y. S. Cottle Co., 148 U. S. 556, 560, 13 Sup. Ct. 721, it 
was said: 

"It was also made to appear that the advantages of the new button were at 
once recognized by the trade and by the public, and that very large quantities 
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have been sold. The argument drawn from the commercial success of a 
patented article Is not always to be relied on. Other causes, such as the en- 
terprise o£ the vendors, and the resort to lavlsh expenditures in advertislng, 
may co-operate to promotè a large marketable demand. Yet, as was well said 
by Mr. Justice Brown, in the case of Consolidated Bralie-Shoe Ce; v. Détroit 
Steel & Spring Co., 47 Fed. 894, 'when the other facts in the case leave the 
question of Invention in doubt, the fact that the device has gone into gênerai 
use, and has displaced other devices which had previously been empioyed for 
analogous uses, is sufflcient to turn the scale in favor of the existence of 
invention.' " 

Other cases to the same effect are Consolidated Safetv- Valve Co. v. 
Crosby Steam Qauge & Valve Co., 113 U. S. 157, 5 Sup. Ct. 51.3; 
Magowan v. Packing Co., 141 U. S. 332, 12 Sup. a. 71; Barbed-Wire 
Case, 143 U. S. 275, 12 Sup. Ct. 443, 450; Gandy v. Belting Co., 143 
U. S. 587, 12 Sup. Ct. 598; Toplifl v. Topliff, 145 U. S. 156, 12 Sup. Ct. 
■825. 

Certain other letters patent have been introduced in this case as 
being anticipatory of the Bowers patents, but, after a careful examina- 
tion of them and comparison with the Bowers inventions, I do not flnd 
that the contentions of counsel for défendant with respect to them eau 
be sustained. 

Having determined that the Schwartzkopfl patent does not anticipate 
the Bowers inventions, and that none of the other letters patent intro- 
duced by the défendant anticipate Bowers' patents, the conclusion logic- 
ally foUows that Bowers, upon the évidence presented in this case, has 
sustained his claim as a pioneer inventor in the art of dredging, and that 
he is entitled to a broad and libéral interprétation in the construction of 
his claims. He is, therefore, entitled to treat as infringers ail who 
employ substantially the same means to accompUsh the same results. 
notwithstanding the subséquent machine may, and does, contain im- 
provements in separate mechanism which go to make up the niaehine. 
McCormick v. Talcott, 20 How. 402; Kailway Co. v. Sayles, 97 U. S. 
554; Olough v. Barker, 106 U. S. 166, 1 Sup. Ct. 188; Consolidated 
Safety-Valve Co. v. Crosby Steam Gauge & Valve Co., 113 U. S. 157, 3 
Sup. Ct. 513. But any subséquent inventor could, without infringe- 
ment, accomplish the same resuit by substantially différent means, — 
means which are clearly without the pale of the doctrine of équivalents. 
McCormick v. Talcott, 20 How. 402; and cases cited supra. 

It is substantially conceded that, if Bowers be considered a pioneer 
in the art of dredging, and his inventions of a pioneer character, the 
machine of the défendant does infringe. Defendant's machine is 
now called and known by the name of the "Oakland." It appears to 
have been originally named the "Atlas." It was built by the Golden 
State & Miners' Iron Works, and was originally sold to the Ballona Bay 
Harbor & Improvement Company, from which it was purchased by the 
défendant. Judge Hanford, in granting an injunction in Bowers 
Dredging Co. v. New York Dredging Co., 80 Fed. 119, relating to this 
same dredger of the défendant now involved in the case at bar, said: 

"The circuit court of appeals gave to the Bowers patents a broad construc- 
tion, and held machines constructed accordlng to the spécifications of the Von 
Schmidt patents to be infringements. In comparing the différent machines, 
It is very difficult for me to find infringement in the Von Schmidt machine, 
and not in the dredger 'Oakland.' " 
91 F.— 27 
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To take up each claim sued upon in détail, and demonstrate that the 
dëfendant'8 dredging machine infringes them, would take up too much 
time and space. The pivotai point, which it bas been my purpose to 
ascertain and détermine, was whether or not Bowers was the original 
inventer of the combination of a dredge boat having a self-contained 
pivot f orming a center of horizontal oscillation, with devices for swing- 
ing and working the boat upon said pivot, in combination with a suc- 
tion pipe, exhausting apparatus, and rotary excavator with inward 
delivery, and a discharging apparatus for removing the spoil, — ^whether 
he was a pioneer in the art of successful hydraulic dredging, and, there- 
fore, entitled to a broad and libéral interprétation for his claims, or 
whether he was a mère improver, having obtained the gênerai idea 
from a prior inventor, like Schwartzkopff, and merely improving upon 
the prior invention. Having determined that he is a pioneer inventor 
in the art of dredging, and entitled to a broad and libéral interprétation 
of his claims, it is unnecessary to pursue the subject further. 

A decree will be entered in favor of the complainant upon the follow- 
ing claims: Claims 9, 10, 11, 12, 16, 22, 25, 53, 54, 59, and 87 of let- 
ters patent No. 318,859; claims 3 and 5 of letters patent No. 318,860; 
claims 1, 12, 13, and 15 of letters patent No. 372,956. 



NELSON et al. T. PARMER TYPB-FOUNDING CO. et aL 

(Circuit Court, S. D. New York. December 16, 18Ô&) 

L ' Patents— Anticipation— MbasDrk of Pkoof Requirkd. 

That a prior device operated In the same manner, so as to constitute an 
anticipation which wUl defeat a patent for a later one, must be proved be- 
yond a reasonable doubt. 

8. Samb — Improvbment in Ttpk-Castinq Machines. 

Neither ihe Hochstedt, Wenzel & Helnebach patents, Nos. 352,869 and 
354,060, nor the Rettlg patent. No. 354,935, ail for improvements In type- 
castlng machines, were antlclpated by the device shown In the Mason 
patent. No. 187,880, for an Improvement In type molds. 

This was a suit in equity by Robert W. Nelson and others against 
the Parmer Type-Founding Company and others, for the infringe- 
ment of certain patents. 

Charles S. Burton, for plaintiffs. 

Jérôme Carty and Harvey S. Knight, for défendants. 

WHEELER, District Judge. Métal type is cast in a machine 
having a mold of upper and lower blocks, into which the molten 
métal is forced through a funnel-shaped part of the mold at the 
foot of the type, and fllls the mold, including this part, whereby the 
face and body of the type, with this excrescence attached, are cast. 
A forward movement of the mold séparâtes the casting from the 
métal. Formerly an upward movement of the upper block carried 
the casting, held it in slightly by projecting pins, away from the 
lower block, until the end of the casting separated from the métal, 
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and called a "sprue," should strike a finger, and the head a stool 
projecting from the lower block, and be withheld from the moving 
upper block till the casting would be released from that block, 
fall into a chute, and be carried away. The excrescence, called a 
"jet," was separated from the body of the type by hand. 

A patent, No. 187,880, dated Febmary 27, 1877, was granted to 
Thomas Mason for an Improvement in type molds, in the spécifica- 
tion of which the parts of the mold blocks forming the jet are 
called "breaks," and the invention referring by letters to draw- 
ings was described thus: 

"In thèse breaks, angular or V-shaped recesses, a, are formed, which, when 
the mold Is closed together, are oppositely arrangea in respect to each other, 
so that, when métal is injected into the mold, angular shoulders, b, corre- 
sponding in form to the recesses, a, are formed on each side of the break, c, 
of the type; so that, as the mold is opened with the type or casting in it, 
the contrary action of the oppositely arrangea inclined sides of the recesses. 
a, produces sufficient strain to sever the break from the type, which is retained 
by the shoulders of the mold. The recesses in the breaks of the mold may 
be arc-shaped, or may hâve any other form which will effect the severing of 
the break." 

This suit is brought for alleged infringement, in the same ma- 
chines, of claims 1, 2, 3, 4, and 6 of patent No. 352,869, dated 
November 16, 1886, for a mold for casting type by which the jet 
is held in the stationary lower half of the mold by pins, and 
broken and separated from the body of the type by the rising of 
the upper half, carrying that with it away from the jet, to be re- 
leased and dropped into one réceptacle, while the jet is removed by 
an arm into another; and claims 1, 2, 3, and 4 of patent No. 354,060, 
dated December 7, 1886, for a mold for casting type, having recesses 
in the jet part of the lower half for casting detents upon the jet, 
to be struck by an arm moving close to the jet end of the mold, 
to release the jet from the mold, — both of which were granted to 
Cari Hochstedt, Philipp Wenzel, and Herman Heinebach; and of 
claims 4, 5, 6, and 7 of patent No. 354,935, dated December 28, 1886, 
and granted to G-eorge Eettig, for a type-casting machine having an 
arm connected with another arm or lever, called "D," pivoted to 
any part of the machine fitted in a position relative to the lower 
part of the mold, and connected by a link, called "D'," to a part 
as an arm, E, moving when the mold is open, for moving the arm, 
D, past the jet end of the lower half of the mold, to strike the pro- 
jecting points of the jet, and dislodge it. 

The several claims involved are, in their order: 

(1) In a type-casting machine, the combination, with the lower stationary 
member of the mold, having a detaining device in the jet-casting portion, of 
the upper mold section, proTided with similar detaining de vices in the type- 
casting portion, substantially as described. 

(2) In a type-casting machine, the combination, with the lower or stationary 
half of the mold, B', of the pin, b, the upper movable half of the mold, B, 
and the pins, bi, b2, whereby the jet is broken from the type in the process 
of casting, substantially as described. 

(3) In a type-casting machine, the combination, with the type mold, the up- 
per member of which is provided with a type detainer, and the lower member 
of which is provided with a jet retainer, of a jet-discharging arm, connected 
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yrl^b. a moyîpg part of the machine, ^nd moving in close prosimity with the 
jet end of thè mold, substantlally as iïescribed. 

(¥) In' comblriatlon, substantially as set forth, the iùold havlng in one mem- 
ber a type detaiter, and in the other or companion member a jet detainer, 
and ,a jet-ejecting arm moving past the jet end o( the mold while the mold 
is open, whereby the type and jet are automatically broken apart when the 
mold opens, and the jet ejected therefrom. 

(6) In a type-easting machine, the Comblnatlon of the mold and a jet- 
dlscharging arm, attached to and receivlng motion from a moving part of 
said machine, substantlally as described. > 

(1) In a type^castlng mold, the combination of the upper or vibratlng mem- 
ber having a type-retaining device, and the lower or stationary member 
havlng a recess or reeesses to form detents upon the jets, substantlally as de- 
scribed. . ■ • • •:' 

(2) In a type-casting machine, the combination, wlth a flxed mold section 
provided wlth recesses, of an arm actuated by a moving part of the machine, 
and moving close to the jet end of the mold, substantlally as described. 

(3) In combination, substantlally as set forth, the mold havlng in one mem- 
ber a type detainer, and in the other,; or companion, membéi' a jet detainer, 
and a wiper or jet-discharging arm, actuated by a moving part of the ma- 
chine, Independently of the mold, and moved past the jet end of the jet-de- 
tainer member as the mold opens. 

(4) In a type-casting machine, the combination, with the lower or sta- 
tionary member of the mold,- provided with recess or recesses to form detents 
to detain the jet therem, of an' arm actuated by a moving part of the machine, 
and located and adapted to move close to and parallel with the jet end of the 
mold, to engage the jet, and release the detents from the mold, substantlally 
as described. 

(4) In a type-casting machine, in combination with the flxed member of the 
mold and the arm which actuates the Vibrating member, the arm, D, actuated 
by means of suitable connection with tlje arm which actuates the vibrating 
member of the mold, but independently of said member, and located and 
adapted tb move close and parallel to the rear face of the flxed member of the 
mold while the same is open, substantlally as set forth; 

(5) In combination with the jetretainlng member of the mold, an arm 
pivoted on the mold-carrying frame, and actuated during the opening of the 
mold past the jet end of said jet-retalnlng meihber, substantlally as aud for 
the purpose set forth. 

(6) In a type-casting machine, the flxed member of the mold, A, havlng re- 
cesses to form detents on the jet, thè arm, D, the llnlj, D', and the arm, E; 
comblned and co-operating as and for the purpose set forth. 

(7) In a type-casting machine, the mold hav}ng In its vibrating member de- 
tents to detain the type, and in its flxed member devices to detain the jet, in 
combination with the arm, E, the Unir, D', and the lever, D, substantlally as 
and for the purpose set forth. 

The défenses set up are want of patentable invention, anticipa- 
tion in prior patents, the nearest and most important of which 
is that to Mason, and prior knowledge and use, the most apt being 
what were involved in the opération of machines made after the 
Mason patent. The working faces of the shoulders of the 'recesses 
in the jet mold of the Mason patent appear to slant away from 
the body mold, so that, as the mold blocks separate, they slide 
like cams on the shoulders of the casting in the reeesses, and force 
the jet away from the body of the type lengthwise, and break them 
apart; and witnesses testify that, in the opération of the machine, 
the castihgs hold the jet in the lower block, while the raising of 
the body in the upper block, by that motion crosswise, breaks them 
apart. The machine is said to hâve been a failure. It appears, 
however, to bave been operatiye as a mechanism in ail its parts, but 
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not profltably for its purposes, and not a flnancial success. It 
cannot be disregarded as having been wholly abandoned. 

The connection to be broken by thèse machines between the body 
of the type and the jet is so small, and the movements necessary 
to break it are so slight, that it would seem difflcult to tell that the 
séparation was not effected in the Mason machine by the lengthwise 
motion beîore the blocks would be separated far enough to do it 
by the crosswise motion; especially as the recesses do not appear 
to be adapted to hold the jet firmly down in its place as cast in 
the lower mold so but that it might follow the crosswise motion 
of the body of the type till separated by the lengthwise motion, 
without being separated by the crosswise movement. That it 
operated to break crosswise unexpectedly, instead of lengthwise, 
as the inventer intended, does not seem to be established beyond 
any reasonable doubt, as is necessary in proving anticipation to 
defeat a patent. So, this anticipation must stand upon the Mason 
patent itself, which appears to be for the peculiar shaped recesses 
in the jet mold for drawing the jet away from the body of the 
type, and loosening it in the mold, rather than for holding it in the 
mold while the body of the type is broken away from it; as the 
use under it must be considered to hâve produced merely that opér- 
ation. The other alleged anticipations are so much more remote 
than this that no discussion of them, after disposition of this, seems 
to be at ail necessary. None of them comes anywhere near hold- 
ing the jet in the lower half of the mold while the body of the type 
is carried away in the upper half, and separated from it. The 
claims involved are, in this view, considered to be valid for thèse 
improvements. 

The déniai of infringement has not been made prominent at the 
argument, the principal contention being as to the validity and 
scope of the claims, which being established, the plaintifE is enti- 
tled to a decree. Decree for plaintiff. 



NEW YORK FILTER MFG. CO. v. LOOMIS-MANNING FILTER CO. 

(Circuit Court, S. D. New Yorlî. February 26, 1898.) 

1. Patents— Preliminary Injunction— Effect of Pbior Décisions. 

On motion for a prellmlnary Injunction, where the validity of complain- 
ant's patent has been established by repeated adjudications, and no new 
évidence Is ofCered, the question is not an open one. 

2. Samb — SniTS FOR Infbinqbmbnt — Lâches. 

Where the owner of a patent proceeds with reasonable diligence in the 
proseeutlon of test suits for infringement, he will not be held guilty of 
lâches which will defeat suits against other infringers because such suits 
are not commenced until the validity of his patent has been established. 
8. Samb— Improvemiîkt in Watbr Filtehs. 

The Hyatt patent, No. 293,740, for an Improvement In the art of filtration 
of water, Jteld valid and infringed, on motion for prellminary injunction. 

This is a suit in equity by the New York Filter Manufacturing Com- 
pany against the Loomis-Manning Filter Company for the infringement 
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of the Hyatt patent, No. 293,740, for an improvement in the art of 
flltration of water. Heard on motion for preliminary injunction. 

Myron H. Phelps and John R. Bennett, for the motion. 
Charles J. Bonaparte, opposed. 

LACOMBE, Circuit Judge. The validity of the patent has been es- 
tablished by repeated adjudications; some of them upon évidence of 
the identical alleged anticipatingdevice hère relied on. No new case 
against validity is made ont, and the earlier décisions are to be fol- 
lowed. Infringement seema clear, and indeed is not disputed. The 
only objection seriously urged to the granting of the relief asked for 
is lâches in not sooner proceeding against défendant and its predeces- 
sors, who hâve been openly infringing for years. But complainants 
hâve been reasonably diligent in prosecuting other infringers, and 
sustaining the validity of the patent upon two successive appeals to the 
circuit court of appeals. Under the rule followed in this circuit, lâches 
is not made out. Edison Electric Light Co. v. Sawyer-Man Electric 
Co., 3 0. C. A. 605, 53 Fed. 597; Same v. Mt. Morris Electric Light 
Oo., 57 Fed. 644. I do not flnd anything in the suggestion of an équi- 
table estoppel by reason of the letter of the National Water Purifying 
Company, written to one of defendant's predecessors at a time when 
the last-named company was âghting the patent. It cannot be as- 
sumed that any improper use will be made of the preliminary injunction, 
and the order will, of course, be strictly conflned to the relief prayed for 
in the bill, which is against using, selling, practicing, etc., "the inven- 
tions and discoveries of the patent," of which invention an essential 
feature is the use of a coagulant. Making, using, or selling fllters 
which do not require or employ a coagulant will, of course, not be cov- 
ered by such an injunction. Motion granted. 



NEW YORK FILTEK MFG. 00. v. JACKSON. 

(Circuit Court, B. D. Missouri, E. D. December 27, 189S.) 

No. 4,159. 

1. Patents— Pkeliminabt Injunctions— Décisions op Otheh Courts. 

Where a patent has been before tlie courts of otlier circuits In a number 
of contested cases, and its validity has been unlformly sustained, It is not 
an open question upon a motion for a preliminary Injunction, unless a 
new défense is interposed, and the évidence in support of it is so cogent 
and persuasive as to lead the court to the conclusion that it would hâve 
induced a contrary décision, had It been presented in the other sults. 

2b Same— Suit for Infringement- Lâches. 

Where défendant was notified by complalnant, upon entering on the 
manufacture of an article, that complalnant claimed a monopoly thereon 
under its patent, and was advlsed of such fact thereafter from time to 
time during lltigatlon over the patent, a delay of flve years in bringing 
suit for the infringement, during ail of which time complalnant was en- 
gagea in litigatlon witli other infringers, i» not such lâches as wUl bar 
relief. 
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8. Samb — Infrinoement. 

Where a défendant is engaged In manufacturlng, advertising, and selling 
an apparatus Intended and adapted only to use the process covered by 
complalnant's patent, with full knowledge of such patent, he is guilty of 
inteutional contributory infringement. 

4. Samb— Impbovembst in Water Piltbrs. 

The Hyatt patent, No. 293,740, for an improvement In the art of flltra- 
tion of water, held valld and infringed, on motion for preliminary injunc- 
tion. 

This is a suit in equity by the New York Filter Manufacturing 
Company against Powell Jackson for infringement of a patent. On 
motion for preliminary injunction. 

John M. Holmes and John E. Bennett, for complainant. 
Noble & Shields and Geo. W. Taussig, for défendant. 

ADAMS, District Judge. This is an application for a preliminary 
injunction to restrain the défendant from infringing letters patent 
of the United States, No. 293,740, for an improvement in the art of 
filtration of water. The title to the patent is shown to be in the 
complainant, and its validity has been sustained, after a full hearing, 
on the merits, in the contested suit of New York Filter Co. v. O. H. 
Jewell Filter Co., in the circuit court of the United States for the 
Southern district of New York. 61 Fed. 840; 62 Fed. 582. It has 
also been sustained by the United States circuit court of appeals for 
the Second circuit in an appeal from the decree rendered in the last- 
cited case. 13 C. C. A. 380, 66 Fed. 152. It has also been sustained 
in the suit of New York Filter Mfg. Co. v. Niagara Falls Water- 
works Co., both in the trial court and on appeal, in the circuit court 
of appeals for the Second circuit, on an application for a preliminary 
injunction. 77 Fed. 900; 26 C. C. A. 252, 80 Fed. 924. It has also 
been sustained in the case of New York Filter Mfg. Co. v. Elmira 
Waterworks Co., in the Northern district of New York, on an applica- 
tion for a preliminary injunction (82 Fed. 459 ; 83 Fed. 1013), and also 
in the case of Same Complainant v. Loomis-Manning Filter Co., 91 
Fed. 421. In the séveral opinions pronounced in thèse cases, every 
conceivable question affecting the validity of the patent in question 
seems to hâve been considered, and, notwithstanding vigorous dé- 
fenses made in each case, the resuit has in ail instances been the 
same. The validity of the patent has been upheld, and injunctions 
hâve been granted against its infringement. Under well-settled rules 
of comity, the matter of the validity of the patent is no longer an 
open question upon a motion for a preliminary injunction, unless some 
new défense is interposed, and the évidence oflfered to support it is 
"so cogent and persuasive as to impress the court with the convic- 
tion that, if it had been presented and considered in the former case, 
it would probably hâve availed to a contrary conclusion." Electric 
Mfg. Co. V. Edison Electric Light Co., 10 C. C. A. 106, 18 U. S. App. 
641, 61 Fed. 834; Wanamaker v. Enterprise Mfg. Co., 3 C. C. A. 672, 
53 Fed. 791, and cases cited. It is contended by counsel for défend- 
ant that the case at bar is brought within this exception, by reason 
of the facts disclosed in the affidavit of the défendant, to the effect that 
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four gentlemen, résidents of New Orléans, named Gardiner, Raynor, 
EajiiS#i6k, and Goldlng, are faniiliar with certain focts showing that 
Isâaç Smîtli Syatt, the patentée of the patent in stiit, was ûot the ârst 
discbverer or inventer of the process oiE complainant's patent (consisting 
of introducing into the inflow ofwater to the filter a stream of coag- 
ulating ftuid), but that, on the contrary, thèse gentlemen, or some of 
them, originally ùnparted information of this process to Isaac Smith 
Hyatt prior to the time of his application for a patent. Much was 
said in argmnent of this motion coneeming the disappearance of cer- 
tain évidence showing the facts disclosed by the New Orléans witnesses 
from the files of a suit flrst instituted on this patent in New Jersey, 
and also concerning the conduct of attorneys in sôme of the several 
cases already adverted to, în kéeping part of court records in their 
oflBces, so that they weré ndt avaiilable to counëel for défendant in pre- 
paring a défense to this motion. But ail thèse matters are foreign 
to tte inquiry now before the court. The controlling iquestion to be 
considered is, were the facts disclosed by the New Orléans witnesses 
before the court or courts which hâve heretîrfore passed upon this 
patent? It doesnot admit of debate that they were net only before 
the circuit court and the circuit court of appeals in the former cases 
adjudicating this patent, but were considered and disposed of ad- 
vensely to the defendant's contention. The court of appeals says in 
thé case against the Niagara Falls Waterwoïks Company, supra: 

"The affldavJts of threé gentlemen, that the bénéficiai character of salts of 
irbn as à,: reagient was suggested by o»e or more of tl^ern to Mr. Hyatt durlng 
hjs expérimenta in New Orléans prior to his application for a patent, are in- 
consequentiai." 

Judge Shipman, in the case against the 0. H. Jewell Filter Company, 
supra, sâys: 

"The New Orléans affldavlts are, in my opinion, unimportani The informa- 
tion Which they contain is unsulDStantlal in character." 

In the light of the proofs in this case, showing that the facts known 
to the New Orléans witnesses were brought before the several courts, 
and în the light of the manifest considération and disposition of the 
défense predicated on such facts in the former adjudication concerning 
this patent, this court ought to be, and, in my opinion, is, f oreclosed, 
in passing upon this motion for a preliminary injunction, from enter- 
ing upon any original considération of such facts. I may well repeat 
the pertinent language employed by Judge Shipman in the case against 
the Niagara Falls Waterworkg Company at an early stage of the liti- 
gation on this patent: 

"It is believed that after an exhaustive lltigatlon upon a patent which is 
of known importance and has heen widely advertlsed, and after Its careful 
re-examlnation and a favorable adjudication upon Ita valldity by the appellate 
court, this class of paper affldavits in regard to priority by individuals ought 
not to be permltted to delay the owner of the patent from receiving the ad- 
vantages which accrue from his successful struggle with infringers." 

It is next argued that complainant is barred by lâches from maintain- 
ing this suit against the défendant. On this issue the facts are as 
f oUows : In 1893, when the défendant was about to organize a corpora- 
tion to manufacture and sell the fllters of the Hyatt type, the com- 
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plainanf S grantor, then owner of the patent in suit, warned the de- 
fendant of its claim to a monopoly, and cautioned Mm against infringe- 
ment of the same. Prier to thls warning the complainant's grantor 
had instituted its suit against the 0. H. Jewell Filter Company, the 
principal infringer at that time, and its case was then being prosecuted 
in the circuit court of the United States for the Northern district of 
New York. The opinion of the trial court and of the court of appeals, 
in their order, were mailed to the défendant, to apprise him of the 
situation. From 1893 to 1897, during which time the complainant or 
its predecessor in title was vigorously prosecuting infringers at or near 
their home, as shown by the cases referred to, the défendant was made 
aware of each recurring favorable adjudication; and flnally, in 1897, 
défendant entered into a somewhat protracted negotiation looking 
towards securing a license from the complainant, which", however, came 
to an unfruitful end in September, 1897. Complainant in the mean- 
time continued to institute suits for injunctions against infringers, 
and reached the defendant's case at the time this suit was instituted, 
on November 16, 1898. Thèse facts, in my opinion, présent no case 
for the application of the doctrine of lâches as a défense. Nothing 
was done, or failed to be doue, by the complainant, in this case, to 
lull the défendant into repose upon any supposed right he was assert- 
ing. Défendant expended no money, incurred no obligations, or 
changed no situation, in reliance upon complainant's acquiescence. 
On the contrary, défendant proceeded to organize and conduct his 
business notwithstanding the repeated warnings and notices from the 
complainant, with his eyes wide open to the chances he was taking. 
The doctrine of estoppel, upon which this défense of lâches rests, cannot 
be predicated upon the facts disclosed. McLean v. Fleming, 96 U. S. 
245 ; New York Grape-Sugar Co. v. Buffalo Grape-Sugar Co., 18 Fed. 
638; Price t. Steel Co., 46 Fed. 107; Spindle Co. v. Taylor, 69 Fed. 
837. 

The only question now left for considération is whether the défend- 
ant is an infringer. The proof shows that he is engaged in manufac- 
turing and installing âlters embodying the construction and adaptation 
of parts peculiarly iitted to the opération of the process of complain- 
ant's patent. He provides a tank, as a part of his construction, useful 
only for the réception of a coagulant like that contemplated in com- 
plainant's patent. He provides a séries of pipes to conduct a separate 
inflôwing carrent of water through this tank to take up the coagulant 
therein, and carry it into the main-supply current, to be commingled 
with the water in its intlow to the filter proper. Ail of thèse parts 
would be nnnecessary and useless, except for the purpose of equipping 
the conomon and well-known filter of commerce for the opération of a 
coagulating process to be conducted without settling basins, and simul- 
taneously with the passage of water from its supply to the filter bed. 
This is the process of which the complainant bas a monopoly under its 
patent. Défendant is engaged in the manufacture of filters contain- 
ing thèse parts, which are not only obviously adapted to infringing 
complainant's process, but which, the proofs show, are actually in- 
tended by défendant for that purpose. He manufactures and installs 
filters for the purpose, shown by his advertisemeats and otherwise, 
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of inducing others to use the patented process in the filtration of water. 
Defendant's correspondence with Mr. Bennett, counsel for complain- 
ant, through the year 1897, eTinces an admission on his part that his 
business consista in the manufacturing and installation of fllters for 
the purpose of applying complainant's process. Such purpose and in- 
tention on his part are clearly manifested in the final communication 
from the défendant at the close of negotiations for a license. He does 
not then say that he is not infripging complainant's monopoly, but he 
does say, in substance, that complainant has no monopoly. His lan- 
guage la: 

"You must remember that I am now In possession of évidence that wlll 
enable me to break your patent, and, If we can settle wlthout a long and 
protracted lawsult, I am willlng to do it; but, If you will not do so, the sooner 
you commence it, the better you wlU please me." See letter of défendant to 
Bennett of date August 9, 1897. 

From ail the proofs, I cannot escape the conviction that the défend- 
ant is engaged deliberately in manufacturing and selling filters de- 
signed and intended by him to enable an individual user to employ com- 
plainant's process in the filtration of water. He is, therefore, accord- 
ing to well-settled authority, guilty of intentional contributory in- 
fringement in so doing. Wallace v. Holmes, 9 Blatchf. 63, Fed. Cas. 
No. 17,100; Travers v. Beyer, 26 Fed. 450; Alabastine Co. v. Pavne, 27 
Fed. 559; Celluloïd Mfg. Co. v, American Zylonite Co., 30 Fed. 437; 
Willis V. McCullen, 29 Fed. 641; Schneider v. Glass Go., 36 Fed. 582; 
Stearns v. Phillips, 43 Fed. 792^ Boyd v. Cherry, 50 Fed. 279. It ré- 
sulta that the complainant is entitled to the preliminary injunction 
prayed for. Counsel may prépare the same, and submit it to the court. 



THE PERU and THE RELIEF. 

(District Court, D. Oregon. December 24, 1898.) 

No. 4,247. 

Collision — Steam and Sailins Vessbls— Liabilitt of Tua and Tow. 

A slilp, in tow of a steamtug, on a hawser about 175 fathoms long, but 
having her salis set to asslst the tug, was maklng from seven to eight 
miles an hour when she coUlded with a schooner maklng flve or six miles. 
The collision occurred in the daytime, on a clear day, and the vessels had 
been within sight of each other for a number of hours, and for some time 
thelr courses had been converging. The schooner had the right of way, 
under the sailing rules, and properly kept her course. The tug and ship 
kept on their course, with the apparent intention of crosslng ahead of the 
schooner, In violation of the rules, until it was seen to be Impossible, In 
rellance on an erroneous bellef that the schooner intended to change her 
course, after which the tug attempted to sheer and pass the schooner's 
stem, but the ship failed to follow, and the collision resulted. There was 
a pilot on board the ship, to whose orders the tug was subject, but no 
orders were given. Edd, that both tug and ship were In fault. 

This was a libel in admiralty for collision by Peter Nelson and others, 
owners of the schooner Orion, against the German ship Peru and the 
tugboat Kelief. 
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Williams, Wood & Linthicum, for libelants. 

Snow & McCamant and Davis, Ganteubein & Veazie, for the Peru 
and U. Ohling, master. 
Andros & Frank, for the Eelief. 

BELLINGEE, District Judge. On the 4tli day of October, 1897, the 
schooner Orion was beating iip the coast off the mouth of the Columbia 
river, bound for Shoalwater Bay, when she came in collision with the 
German ship Peru, in tow of the tug Eelief, bound for the port of 
Astoria, on the Columbia river. The collision took place between 4 
and 5 o'clock in the afternoon. There was no fog, and the weather 
was clear. The wind was from the northwest, and inshore was a 
good beating breeze, but offshore it was blowing about 15 miles per 
hour. Inshore the sea was pretty smooth, but offshore it was about 
half rough. The Orion was keeping close ia, to get the beneflt of 
smooth water, and had been making short tacks at intervais during 
the day. The vessels had been in sight of each other since the fore- 
noon, the schooner then being a little to the north of Tillamook Rock, 
and the ship to the north and west of the schooner, off the Columbia 
river. The schooner at this time was heading for Point Adams. After 
getting close in, she stood ont on a long tack up the coast ; and, after 
making a short tack to a point opposite the end of the Columbia river 
jetty, she was put upon her starboard tack, — ^her last tack to the place 
of collision. Her course then was between W. and W. ^ S. It was 
about 4 o'clock in the afternoon when the schooner was put upon this 
last tack. The ship Peru had taken Pilot Wood on board, and about 
half past 3 o'clock in the afternoon was put upon the port or inshore 
tack, and was soon after taken in tow by the tugboat Eelief. After 
being taken in tow, the foresail, mainsail, and crossjack of the ship were 
furled. The remainder of the sails were kept set, in order to assist 
the tug in making the entrance into the river. The tug and ship were 
making from 7 to 8 miles per hour, and the Orion from 5 to 6 miles. 
The hawser by which the ship was towed was probably about 175 
f athoms in length. The courses of the tug and tow and of the schooner 
converged intc one another. The ârst and second mates of the Peru 
took the bearings of the Orion from time to time while the vessels were 
approaching each other, and the captain and some of the sailors con- 
sidered the probabilities of a collision, but ail concluded that the ves- 
sels would clear if they kept on their respective courses; while Pilot 
Cordiner, who was on the tug, came to the conclusion, while the vessels 
were two or three miles apart, that, if they kept on their courses, they 
would corne together. It seems inexplicable that in thèse circum- 
stances a collision shbuld hâve occurred. The explanation is that the 
master of the Orion, having the right of way, expected that the tug 
and tow would keep ont of his way; while the olficers on the tug and 
ship were of the opinion that the schooner, from her position inshore, 
was making for the Columbia river, and expected her to tack to star- 
board at any moment, and f ollow in their wake. The olHcers in charge 
of both vessels relied upon this assumption until a collision was immi- 
nent, and when such efforts to avoid it as were then made were too late. 
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Among the régulations prescribed by congréss to prevent collisions at 
sea are the following: 

"Art. 17. When two salllng vessels are approaching one another, so as to 
Involve risk of collision, one of them shall keep ont of the way of the other 
as foUows, namely: • • * (b) A vessel vrhlch Is close-hauled on the port 
tack ahall keep out of the way of a vessel which Is close-hauled on the star- 
board tack." 

"Art 20. Wheil a steam vessel and a salllng vessel are proceedlng In such 
directions as to involve the risk of collision, steam vessels shall keep out of 
the way of the sailing vessel." 

"Âvt. 32. Bvery vessel which is dlrected by thèse rules to keep out of the 
way of ànother vessel; shall, if the circumstances of the case admit, avoid 
Crossing atead of the other. ' 

"Art. 28i Every steam vessel which Isdirected by thèse rules to keep out 
of the way of aaiother vessel shall on approaching her, if necessary, slacken 
her speed, or stop, or reverse." 

26 Stat. 320,1 , 

Under thèse régulations the schooner had a right to expect that the 
tug and shipwould keep out of lier Way, until it was too late to hâve 
avoided the collision on her part. ïhe fact that, from her position, 
thdse on board the tug and ship supposed she was bound in, and would 
tack to starboârd, and foUow In the ship's wake, does not excuse their 
failure to take the précautions required of them to avoid a collision. 
It merely ex^ldins their failure tô do so. The schooner hàd a right to 
be where sh'e%aB, and, if ibose navigating the tug and ship saw fit to 
act upbn an àsséinption of their own as to what she intended to do, they 
did so at their péril. It may ihave beeû a very natural conclusion that 
the schooûer was bound up the river; but it was négligence to substi- 
tute such a bônclti^on for those précautions to avoid a collision, easily 
taken, whicâ prudence wotild suggest, and which the law requires. 

The clàini is Biade by thé owners of the schooner, in their libel, that 
both the ship anfli tug ate liable; but, on the hearing, this claim as to 
the tug was act iurged. It was not abandoned^ but the opinion was in- 
timated, if not eXpressed, that the ship alone is liable. On behalf of 
the ship it is ctfntended that the schodnèr and tug are both responsible, 
and for the tiig it is concedéd that the schooner was not in fault, ând 
the entirè respoBSibility is chargea upon the ship. The opinion already 
expressed disposés of the question of négligence oh the schboner's part, 
and the question for décision is whethèr the tug, ôr the ship, or both, 
are liable tôt the damage libelants hâve sustainedJ 

in the cafee 6f The Civilta and The Rèstless, 103 tJ. S. 699; upon facts 
essentially like those in the présent case, the tug add ship were both 
held liable.' The cburse of the tug, with the ship following in her 
wake, and that of ah approaching schooner, varied but little from paral- 
lel lines. ' Thèse courses crossed each other either just ahead of the tug, 
or betweëfi-ihe tug and ship, The tug did not change her course until 
the schooner was up to her, or nearly so. The ship struck the schooner 
on the port side, and sunk her. The schoonçr's lights were burning 
brightly, but were not seen by those on board the tug or ship. In 
that case, as in this, the controversy Was mainly between the tug and 
the Ship, in an effort of each to throw the responsibility for the acci- 
dent upon the other. The court held that the tug and ship, being in 
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law one vessel, and that a vessel under steam, were obliged to keep 
out of the way. Both yessels were, as in this case, under the gênerai 
orders of a pilot on board the ship ; but, as in this case, the tug actually 
received no orders f rom the pilot. . The court say: 

"Being on the ship, which was two hundred and seventy feet astern of 
the tug, it Is not to be presumed that he was to do more than direct the 
gênerai course to be talten by the ship In getting to her place of destination. 
The détails of the immédiate navigation of the tug, with référence to ap- 
proachlng vessels, must necessarily hâve been left to a great estent to those 
on board of her. She was where she would ordinarily see an object ahead 
before those on the ship could; and, having ail the motive power of the 
combined vessels under her own control, she was in a situation to act prompt- 
ly, and do what was required, under the circumstances. That this was 
expected is elearly shown by the fact that down to the time of the collision 
the pilot on the ship had found no occasion to direct her movements. Her 
own pilot or master seems to hâve managed the navigation satisfactorily. 
We do not entertain a doubt that, situated as the tug was, in the nlght, so 
far away from the ship, it was her duty to do what was required by the 
law of a vessel under steam, to Iceep herself and the ship out of the way 
of an approaching vessel; particularly if thç pilot of the ship did not assume 
actual control for the time being of the navigation of the two vessels." 

It is contended for the tug that the points wherein the facts of the 
two cases differ show the tug's nonliability. In this case the col- 
lision was in the daytime. The ship was in a position where those 
on board could see the approaching schooner as readily as she could 
be seen by those on the tug. The ship had her sails set, so that the 
tug did not hâve ail the motive power. Do thèse points of diiïerence 
relieve the tug from a liability to which she would otherwise be subject, 
upon the conclusion reached in the case cited? Duty to act is the 
test of liability. If that duty was upon both vessels, both are liable; 
otherwise, the responsibility must rest upon the vessel solely responsi- 
ble for the direction of both vessels. The ship is responsible because 
the pilot on her had gênerai charge; but, in the absence of orders from 
the pilot, it was the duty of the tug to act upon her own orders in any 
emergency that might arise. In this case the ship was much further 
astern of the tug than in the case of The Civilta and The Restless, and 
the presumption that the pilot was not to do more than direct the 
gênerai course of both vessels was therefore stronger than in that case. 
It is not a matter of vital différence that one collision occurred in the 
night and the other in the daytime. The difflculty of seeing approach- 
ing objects required increased care; but when such objects are seen, 
and danger is imminent, the excuse of responsibility to the orders of a 
superior cannot be allowed, when the circumstances did not warrant 
the expectation of such orders, and there were in fact none. The dé- 
cisive fact in this case, as in that cited, is the fact that the détails of 
the immédiate navigation of the tug were necessarily, to a great extent, 
left to those on board of her, and were assumed by them. The day- 
light enabled the ship to see elearly, but, while this increased her re- 
sponsibility, it did not lessen that of the tug, whose opportunities for 
seeing were equally good. And so of the fact that the ship's sails 
were set. This was to aid the tug, and, if this constituted négligence 
on the ship's part, it furnishes an additional ground of liability. With 
or without this circumstance, either the ship or the tug, in the exercise 
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of the care required of them, could have avoided the collision. Neitlier 
of thèse ressels can shift the entire responsibility upon the other by es- 
tablishing the other's négligence, so long as its own négligence appears. 
It is urged in behalf of the tug that she was not négligent. Her 
officers testify that she fell oiï 2^ points, so as to pass under the schoon- 
er's stern, in time to hâve avoided the collision, if the ship had f oUowed 
her course; and the testimony of the captain of the Peru is cited to cor- 
roborate this contention. He testifled that he came on deck when the 
ship was a little more than a mile distant from the schooner, and that 
the tug was then "a little to the leeward on a straight line, — about a 
quarter or half point to leeward." He subsequently explains that there 
was a little sheer now and then, which he did not "consider as a steering 
out of the way or altering the course." Cordiner, a Columbia river bar 
pilot, who was on the tug at the time, testifled that he saw that she 
(the schooner) was coming right out towards them, and that she was not 
going ahead much, — "just enough so that there would be trouble if the 
tug kept its course; saw that we could not keep on our course, and 
we kept away." He testifled that the schooner was about a mile and 
a half to a mile and a quarter distant when the tug first began to keep 
away, — about 2^ points; "just shaped her course for the stern of the 
schooner"; that, "when the captain of the tug saw the ship was not fol- 
lowing the tug, he put his helm hard a-port, and threw the tug right 
a-beam the ship nearly." Howes, the captain of the tug, testifled that 
he started to keep off when the schooner was about a mile or a mile and 
a half away; that at that time he gave orders to the mate of the tug to 
put his wheel up, keep the ship off, and pass the schooner. "I said, 'If 
we can't cross her bow, we will hâve to cross her stern.' Q. After he 
had executed this order, did you observe what the ship was doing? A. 
The ship seemed to be going right along on her course. She didn't 
seem to keep off. Q. Do you mean that she didn't follow you? A. 
She didn't follow us; no, sir. She might hâve kept off a little, but 
not much, if any, Q. What did you do next? A. I puUed down that 
way, found the ship was not coming on fast enough, and then I told 
him to put his wheel hard up, hard a-port. I says, 'Don't get anywhere 
near that schooner. We want to give her lots of room.' " This testi- 
mony tends to show that the falling off of the tug, and what is called 
her "rank sheer to starboard," when, as Cordiner testifles, the mate 
put his helm hard a-port, and threw the tug nearly a-beam the ship, 
occurred at almost, if not quite, the same time. The captain of the 
Peru noticed the tug to leeward when they were a little more than a 
mile from the schooner. Pilot Wood saw nothing of a falling off of the 
tug until she made a sudden start to starboard, — "a broad yaw off to 
starboard," — when he gave the order to "hard a-port, back the main 
yard, and lower the mizzen topgallant sail. At that time the spanker 
was partially down, coming down." Just prior to this he had given 
orders to lower thèse sails. The ship made off to starboard. When 
the tug got around, she stopped, and, in conséquence, the ship lost head- 
way. The pilot further testifled that, if the tug had kept on pulling the 
bead of the vessel around, she would hâve cleared the schooner; that 
50 feet more would hâve cleared her. AU of this goes to show that 
the tug neither received nor relied upon orders from the pilot on the 
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ship, and that both acted at the.last moment, wlieii, by acting a little 
earlier, no collision "woiild hâve occurred. The order given by Capt. 
Howes of the tug — the first order given by him — shows that a collision 
was then imminent: "I said, 'If we can't cross her bows, we will hâve 
to cross her stern.' " This is suggestive of the probable fact that up to 
that time the tug had expected to cross the schooner's bow, — a thing 
she had no right to attempt, under the sailing rules preserlbed by con- 
gress,^ — and that it was only when the vessels were in such close 
proximity that it appeared doubtful whether the tug could cross the 
schooner's bows that the order to put up the wheel was given. Those 
on board the Peru were of the opinion that if the tug had kept her 
course, or, having gone to starboard, she had continued to pull the head 
of the ship around, in either case a collision would hâve been avoided. 
This may be true, but spéculation after the event is useless, in the face 
of the facts patent at the time, — that, if the tug and ship and schooner 
kept to their respective courses, there would likely be a collision, and 
that the tug and ship, in the confidence of an assumption, upon which 
they had no right to rely, that the schooner would not keep her course, 
but would tack and follow them over the bar, waited until there was 
no assurance of avoiding a collision in any measures that could be 
taken. The conduct of both vessels bas the appearance of a most 
reprehensible indifférence to a danger that was apparent, and that 
either could hâve avoided. The libelants are entitled to the relief 
prayed for. 
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JENKINS et al. v. BTJNTON et al. 

(Circuit Court of Appeals, Third Circuit. January 9, 1899.) 

CoLMSioN— LiABiiiiTT op TtiG— Negligencb IN Making UP Flebt. 

It being customary to make up tows at Pipetown, which Is a half mile 
above the Smithfield Street Bridge on the Monongahela river, and to pro- 
ceed down the river with their stern foremost until below the bridge, 
and then turn, a steamer cannot be chargea with négligence in so pro- 
ceeding, without first ascertainlng the condition of the river below the 
bridge; and where, by reason of its obstruction there by boats, it was 
impossible to turn the fleet, and the steamer then continued on down the 
river without tuming, she cannot be held Uable for a collision with a 
barge, occurring without any fault in her management, though It might 
hâve been avoided had she been moving head on. 

Butler, District Judge, dissenting. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

Edwin W. Smith, for appellants. 
Carroll P. Davis, for appellees. 

Before ACHESON and DAUAS, Ch-cuit Judges, and BUTLER, 
District Jndge. 

DAUAS, Circuit Judge. On the morning of May 20, 1893, the 
Frank Gilmore made up a tow of several barges and flatboats at Pipe- 
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tùwù, which îs about half la mile above fhe- SmithfieM Street Bridge, 
on the Monongahela river. She took this tow down the mer, stern 
foremost. Thi^ the court below held to be, under the circumstances, 
négligent navigation; and upoh this finding of initial fault, as we un- 
derstand the opinion, the leamed judge founded his décision. 

It must be conceded that, if the condition of affaira immediately 
below the Smithfleld Street Bridge had been known to those in charge 
of the Gilmore before she left Pipetown, she should not hâve proceeded 
as she did. But it was not then known to them that the river was 
at that point so obstrùctediby boats that it would not be possible 
to turn there, as had béen contemplated, and we are unable to agrée 
that it was incumbent upon them to ascertain this fact before start- 
ing. The movement of such tows fonns a very considérable and im- 
portant part of the trafiSc of the Monongahela and Ohio rivers, and, 
so far as the évidence shows, it has never been supposed by those 
who are engaged in it that before leaving their moorings, at a half 
mile above the Smithfleld Street Bridge, they should inform themselves 
of the number and situation of the craft which may be lying or in 
motion immediately below it; and we do not think we would be justi- 
fled in now laying down a rule reqùîring them to do so. It is nf»t 
unusual to start stem foremost, and the point at which it was in- 
tended to turn was the customary one. It was, however, found to be 
impossible in this instance to carry out this intention; and the Gril- 
more, with her tow, proceeded as originally made up, until the swift 
current of the Allegheny was encountered. There she was unable to 
turn. She struck two barges which were lying at the upper end of the 
Maramet abutment. Her engine was disabled. She became unman- 
ageable, and drifted with her fleet against the libelant's barge, and 
sunk it. If she had been head on, the accident might not hâve hap- 
pened; but, being stern foren;iQst, it does not appear that she could 
hâve done anything which she did not do, to avert it. In short, we 
are, of opinion that, unless she should be charged with construetive 
notice that it would not be possible for her to exécute the usual 
maneuver immediately below the bridge,-^and we hâve already said 
shé should not be,— there is no fault disclosed by the évidence which 
cbntributed to the collision, ànd which can be justly ascribed to the 
Gilmore. Therefore the decree of the district court must be reversed, 
and the cause will be remanded to that court, with direction to enter 
a decree dismissing the libel, with costs. • 

BUTLER, District Judge. I dissent on the ground that the district 
jpdge'e findings of fact are ju^tified by.the proofs; and with such flnd- 
ings the decree of the district court is right and should be aflQrmed. 
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RTCB et al. v. DURHAM WATER CO, 

(Circuit Court, B. D. North Oarolina. January 17, 1899.) 

1. Pakties— Effect of Intervention. 

An intervener in an equity suit by leave of court becomes and remalus a 
party for ail purposes of the suit, the same as though orlginally made one. 

8. JUBISDICTION OF FBDBBAL COURTS — ADMINISTRATION OF PROPERTY OF In- 

80LTENT Corporation — Removal op Inoidental Stiiïs. 

Where a fédéral court bas taken possession of the property of an in- 
solvent corporation for distribution among creditors, it may, in its dis- 
crétion, remove to itself suits pending against the corporation in the state 
courts, and affieeting the property, by virtue of its jurisdiction to ad- 
minister the same and as incidental thereto, without regard to whether 
or not It would hâve had jurisdiction of the suit. 

Heard on motion by a receiver for the removal of a suit brought 
by an intervener against the défendant, and pending in a state court. 

Winston & Puller, for complainants. 
Manning & Foushee, for the Durham Ice Co. 

PUENELIi, District Judge. On a bill in equity flled by nonresident 
bondholders, a receiver of the défendant, a state corporation, was 
appointed, and, under an order of the court, proceeded to collect the 
assets thereof. The Durham Ice Company, another state corporation, 
flled a pétition asking to be made a party to the suit, setting forth that 
it had a suit for damages against the défendant corporation pending in 
the state court, asking for a modification of the order to the receiver 
herein, and that such receiver be tempora'rily restrained from cutting 
off the water supply, etc. Without objection, the ice company was, by 
order of court, made. a party, a temporary restraining order granted, 
and, after hearing counsel, such restraining order was revoked, motion 
refused, and the receiver instructed to proceed under the former order. 
Upon notice duly served, the receiver now moves the court for an order 
removing the suit of the Durham Ice Company against the Durham 
Water Company from the superior court of Durham county to the cir- 
cuit court, and a further order to the plaintiff therein not to further 
prosecute said action, respondent having voluntarily made itself a 
party to the suit in the United States circuit court. The motion is 
resisted, and the ice company insists, through its counsel, (1) that it 
be permitted to prosecute its claim for damages to judgment in the 
superior court, admitting it must stop there and corne into this court 
to collect any judgment it may recover; (2) that its mtervening péti- 
tion should be treated as a spécial appearance; (3) that it appears the 
action between the ice company involves less than $2,000, exclusive 
of interest and costs, and this court has no jurisdiction; (4) that it 
appears both are domestic corporations, created by and under the laws 
of North Carolina, and hence there is not that diversity of citizenship 
necessary to give this court jurisdiction; (5) that it is not alleged that 
the receiver has been made a party to the suit, or the water company 
could not obtain a fair trial, in the state court. 

There can be no question of the jurisdiction in the suit in equity 
(Kice against the Durham Water Company). The motion belongs to 
91 F.-28 
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the gênerai domaÎB of equity jurisprudence, and must be considered in 
that domain. 

Having jurisdiction, the intervention of respondent could not in 
any way affect or devest such jurisdiction. Krippendorf v. Hyde, 110 
U. S. 276, 4 Sup. et. 27. Leave to intervene was by order, and af ter 
intervention the new parties are treated, to ail intents and purposes, 
as if they had been original parties to the suit. Prench v. Gapen, 105 
U. S. 525. A case then pending in a state court may be removed. 
Hack V. Eailway Co., 23 Fed. 356. And the intervener would be enti- 
tled to appeal from any interlocutory proceeding when final decree is 
entered. Williams v. Morgan, 111 U. S. 698, 699, 4 Sup. Ot. 646, 
and authorities cited. 

According to its own contention, the Durham Ice Company must 
eventually corne into this court for participation in the fund of défend- 
ant corporation, and it will be readily concluded the intervening péti- 
tion should not be treated as a spécial appearance, or cause interven- 
tion; no motion or prayer having been made to withdraw the same or 
to sever its connection with the suit. 

True, this court would hâve no jurisdiction in the action for dam- 
ages of the ice company against the water company; but ail courts 
of equity, state and fédéral, when they acquire jurisdiction of prop- 
erty, acquire jurisdiction of ail claims or matters pertaining to that 
property. It is not. only proper, but the duty of the court, to préserve 
the property of which, by the appointment of a receiver, it has ob- 
tained control. And this jurisdiction necessarily draws to itself every- 
thing properi^ incidental, even though it may bring into the court, 
for the adjudication of their rights, parties not otherwise subject to 
its jurisdiction. Gumbel v. Pitkin, 124 U. S. 132, 8 Sup. Ot. 379; 
State V. Eoanoke Nav. Co., 84 N. G. 703. Authorities to this extent 
are abundant, and it becomes a matter of discrétion whether the court 
will administer ail matters incidental to or affecting the property un- 
der its control or permit proceedings in other jurisdictions. The state 
and fédéral are not foreign courts, or in hostility to each other, in ad- 
ministering justice or property rights between litigants. A citizen 
of North Carolina in this court is as much in his own court as in the 
courts of the state. The rights he has he cannot be deprived of in a 
fédéral court. 

Applying the principles referred to, it will be readily seen there is 
no ground for contentions 3 and 4, as denying the jurisdiction of 
this court in the premises. 

The receiver has not been made a party to the suit in the state court, 
and could not, without permission of this court. But the motion is 
made in this court, where the receiver is a party as well as the ice 
company. Having jurisdiction, the ice company being a party, should 
the court, sitting in chancery, in the exercise of a Sound discrétion, 
permit the action for damages to proceed to judgment ? Cui bono ? If 
plaintiff prevails, it must eventually corne to this court to hâve its 
claim passed upon by a master or a jury, as the court may order. 
Affidavits are filed alleging vindictive préjudice against the water com- 
pany in the county of Durham, not intended to bring the motion within 
the statute, or asking removal on the ground of local préjudice, — that 
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is unnecessary, — but addressed to the discrétion of the court in the 
préservation of property in the custody of its ofiScer, setting f orth local 
préjudice and feeling in the county, which is small, and the danger of 
not being able to obtain a fair and impartial jury in the vicinage, 
suggesting it would be more équitable to submit the issues to a jury 
drawn from the body of the district, uninfluenced by local feeling. The 
aflQdavits may be too strongly drawn, as men frequently judge of 
Buch matters from points of interest. In ail trials, even the losing 
party should feel he has had a fair trial, whether it affect his life, limb, 
or property. Nothing smarts more than for a litigant, after he has 
passed from the portais of the courts of his country, to hâve a verdict 
against him which, after cooling time and reflection, he feels has been 
obtained by unfair means. Money taken under such verdict he feels 
is extortion, imprisonment, oppression, and the extrême penalty of the 
law, — ^judicial murder. And this applies as well to corporations, 
which are but aggregated capital, as to individuals. Prevailing liti- 
gants, actuated by honorable motives such as can only be attributed to 
the parties to this action, seek to avoid leaving such a sting. In the 
exercise, therefore, of a sound judicial discrétion, the motion is al- 
lowed; and it is ordered that the cause be removed from the superior 
court of Durham county to the circuit court of the United States for the 
Eastern district of North Carolina, at Ealeigh. And it is f urther or- 
dered that the Durham Ice Company, its agents and attorneys, desist 
from further prosecution of such action of the Durham Ice Company 
against the Durham Water Company in the superior court of Durham 
county. 
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Sheriff, et al. 

(Circuit Court, D. Washington, W. D. January 9, 1899.) 

1. JORISDICTIOH OF FEDERAL COURTS — InJUNCTIONS — PrOOBBDINGS IN StATB 

Courts. 

Proceedlngs under an exécution against property, issued to enforce a 
money judgment rendered in a state court, are proceedings in such court, 
within the meaning of Eev. St. § 720, and cannot be restrained by an 
Injunction issued by a fédéral court; but, if the sheriff levies upon prop- 
erty not owned by the judgment défendant, his acts are contrary to the 
command of the wrlt, and are not proceedings In the court, within such 
section. 

2. Samb — Equitable Jurisbiction— Enjoining Execution Sale. 

Where real estate of a complainant, of which he is in possession, has 
been levled on under a judgment of a state court against another person, 
to which he was not a party, and, under the laws of the state, com- 
plainant would be entltled to bring a suit against the purchaser at a sale 
under such levy, for the cancellation of his deed, of which suit a fédéral 
court would hâve jurisdiction, such court may propeiiy entertain a pré- 
ventive suit to enjoin the sale. 
8. ExECUTORS— Conveyance op Real Estate — Statute of Washington. 

The section of the Code of Washington (2 Ballinger's Ann. Codes & St. 
§ 6196; 2 Hill's Code, § 955) which permits executors, when so authorized 
by the will, to take fuU control of and settle an estate, free from any 
control by the courts, and without being required to report their dolngs, 
Is not repealed or affected, as to the conveyance of real estate, by the 
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fuiithei! prpvj^on of the statute requlrlng: ail sales of' ireal estate by execu- 
tors tp, be reported to the court for confirmation; and, where an estate 
is adminlstered under sald section, à conveyance of real estate by the 
execul:orà under authorlty glven by the Will convéys a good title wlthout 
eonflnnatJon. 
4. ExKouTïoiT— L»viABLB Intkrbst IN Real Estatk— Optional Contbact to 

PUECHASB. . 

A unilatéral contract glving a person an option to purchase real estate 
wlthin a sp'eclfled time does net convey to such person any interest in 
the property whlch can be levied on and sold on exécution agalnst him. 

Phillip Tillinghast and T; L. Stiles, for complainant. 
John A. Parker, John 0. Stallcup, and J. W. A. Nichols, for défend- 
ants. 

HAJNPOED, District Judge. This is a suit in equity for an injunc- 
tion to restrain the sherifE of Pierce countj from making sale of 
valuable real estate situated in Tacoma, undér an exécution to en- 
force a jndgment rendered by the superior court of the state of Wash- 
ington for Pierce county, which has been assigQed by the judgment 
créditer tb the défendant Andersen, and is agaînst his co-defendant 
Otis Spragiie. The complainant is in possession of, and claims to hâve 
title to, the prbperty, and dénies that the défendant Sprague has any 
interest therein, légal or équitable. The property did belong to John 
W. Sprague, deceased, the father of Gtis Sprague, who died in the 
year 1893^ leaving a will in which his sons, including Otis Sprague, are 
made residuary legatees and devisees of his estate. As the property 
in question was not otherwise disposed of, the title passed, upon his 
death, to the sons, subject to a mortgage which was then unpaid. Otis 
Sprague and J. K. Hayden are named in the will as executors, and the 
most complète, and ample powers are given to them to settle up the 
estate and make disposition of the testator's property, free from con- 
trol of any court, and without judicial proceedings, except to estab- 
lish the wilï, land to sell and dispose of the testator's real estate in 
any manner which the executors deem best, and to convey a'perfect 
title' to the purchaser, who is not required to see to the application of 
the purchaèè ïhoiiey. The will was âûlf admitted to probate, and the 
said executors apcepted the trust, and hâve exercised the powers so con- 
ferred upon them. It le unnecessary to recite ail ,the détails of the 
transaction by means of which the complainant daims to hâve ac- 
quired the title. The material facts are that the gràhtee of the exec- 
utors agreed to givé the property in controversy to the complainant 
in payment of a, debt secured by a niortgage plijced.upon it by him 
subséquent to the date of the judgment against Otis Sprague, and for 
that purpose deeds purporting to convey the title hâve been exe- 
cuted, deliT>-eîred, ànd rëcorded; and, as part of tlie s^nie transaction, 
the complEunànt agreed in writing to sell the property to Otis Sprague 
and his brbthers for a specified sum, if they should elect to buy it 
and pay that price within a specified period of time, which has not 
yet elapsed. The Sprague brothers hâve nôt claimed the beneflt of 
their option, nor made any payment to the complainant towards ac- 
quiring the property under said contract. The executors hâve not 
reported any s^e of the property to the superior court for Pierce 
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county, and the defeiidant Anderson claims that no title could pass by 
a conveyance from the exécutera, without confirmation of the sale 
by the superior court, as provided by the statutes of this state, as fol- 
io ws: 

"Sales or Mortgages to be Made under Order of Court. No sale or mortgage 
of any property shall be valid iinless made under order of the court, unless 
otherwise provided by law." 2 BalUnger's Ann. Codes & St. § 6250 (2 Hill's 
Code, § 998); Abb. Keal Prop. St. pp. 404-414. 

"If it appears to the court that the sale was legally made and fairly con- 
ducted, and that the sum bidden was not dlsproi)ortionate to the value of the 
property sold, or If disproportlonate, that a greater sum, as above speclfied, 
eannot be obtained, the court shall make an order conflrmlng the sale and 
directlng conveyances to be executed; and such sale, from that time, shall be 
confirmed and valid." 2 BalUnger's Ann. Codes & St. § 6274 (2 Hill's Code, 
§ 1022); Abb. Keal. Prop. St. pp. 404-414. 

"Before any order is entered confirming the sale, it shall be proven to the 
satisfaction of the court that notice of the sale was given as hereln prescribed, 
and the order of confirmation shall state that such proof was made." 2 Bal- 
Unger's Ann. Codes & St. § 6276 (2 Hill's Code, § 1024); Abb. Real Prop. St. 
pp. 404-414. 

"When such provision has been made, or any property dlrected to be sold, 
the executor [or] administrator wlth the will annexed may proceed to • sell 
without the order of the court; but he shall be bound as an administïator to 
give notice of the sale, and to proceed in making the sale in ail respects as 
if he were under the order of the court, unless there are spécial directions 
given in the will, in which case he shall be governed by such directions; but 
In no [ail] cases he shall make return of the sale to the court, which shall 
vacate such sale unless the same shaU appear In ail respects to be made ac- 
cording to law, in like manner as upon sales made by administrator." 2 
BalUnger's Ann. Codes & St. § 6270 (2 HUl's Code, § 1027); Abb. Real Prop. 
St. pp. 404^14. 

Said défendant also claims that Otis Sprague is the owner of an 
undivided interest in said property as the devisee and heir at law of 
his father, which interest is subject to a lien for the amount of the 
judgment in his favor, and that he is entitled to hâve said interest 
sold under the exécution upon the Judgment ; and he reUes upon stat- 
utes of this state which provide as foUows: 

"The real estate of any judgment debtor and such as he may acquire shall 
be held and bound to satisfy any judgment * • *" 2 BalUnger's Ann. 
Codes & St. § 5132 (2 Hill's Code, § 460); Abb. Real Prop. St. pp. 196-200. 

"AU property, real and personal, of the judgment debtor, not exempt by 
law, shall be liable to exécution." 2 BalUnger's Ann. Codes & St. § 5200 (2 
HiU's Code, § 479); Abb. Real Prop. St. pp. 209-214. 

Said défendant also claims that, even if the complainant acquired 
a good title, the contract giving to Otis Sprague an option to purchase 
the property created a right and an interest in the property, which 
may be sold under the exécution in his favor, by virtue of the stat- 
utes above quoted. The right of persons in this state to provide for 
settling up their estâtes after death without judicial pro^eedings is 
given by a section of the Code which reads as follows: 

"In ail cases where it is provided in the last will and testament of the de- 
ceased that the estate shall be settled in a manner provided in such last will 
and testament, and that letters testamentary or of administration shall not 
be required, and where it also duly appears to the court, by the inventory 
flled, and other proof, that the estate is fuUy solvent, ^hich fact may be estab- 
lished by an order of the court on the coming in of the inventory, it shall 
not be necessary to take out letters testamentary or of administration, except 
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to admit to probate such wiU, and to file a true Inventory of ail the property 
of such 'estate in the manner required by existing lawB. And after the pro- 
bate of such will and the filing of such inventory ail such estâtes may be man- 
aged and settled without the intervention of the court, if the said last will 
and testament shall so provide: but provided, that in ail such cases the claims 
against such estâtes shall be paid within one year from the date of the first 
publication of notice to creditors to présent their claims, unless such time be 
«xtended by the court, for good cause shown, for a reasonable time: provided, 
however, in ail such cases, if the party named in such will as executor shall 
décline to exécute the trust, or shall die or be otherwise disabled from any 
cause from acting as such executor, then letters testamentary or of administra- 
tion shall issue as in other cases: and provided further, if the party named in 
the will shall fail to exécute the trust falthfully and to take care and pro- 
mote the Interests of ail parties taking under the will, then, upon pétition of 
a créditer of such estate, or of any of the heirs, or of any person on behalf of 
any minor heirs, It shall be the duty of the court of the county wherein such 
estate is situated to cite such person having the management of such estate 
to appear before such court, and if, upon hearing of such pétition it shall 
appear that the trust In such will is not falthfully discharged, and that the 
parties interested, or any of them, hâve been or are about to be damaged by 
such actual dolngs of the executor, then letters testamentary or of administra- 
tion shall be had and required in such cases, and ail other matters and pro- 
ceedings shall be had and required as are now required in the administration 
of estâtes, and. In such cases the costs of the citation and hearing shall be 
charged against the party failing and neglecting to exécute the trust as re- 
quired in such will." 2 Ballinger's Ann. Codes & St. § 6196 (2 Hill's Code, § 
955); Abb. Real Prop. St. pp. 416-419. 

But the défendant Andersen contends that this statute is controlled 
by other sections of the Code above quoted, providing that no sales 
of a decedent's real estate shall be valid, unless under an order of 
the court, and that no title passes until the sales hâve been _reported 
to the court, and an order of confirmation entered. Said défendant 
also dénies the jurisdiction of this court to grant an injunction as 
prayed for; claiming that section 720, Kev. St. U. S., forbids the 
issuing of an injunction to restrain proceedmgs in a state court. Said 
défendant also contends that a suit in equity for an injunction is not 
a proper proceeding in which to litigate disputed questions of title to 
real estate, and dénies that there is any equity in the complainant's 
bill. Said défendant bas also flled a spécial plea setting up that there 
is another suit pending between the same parties in ,the superior 
court of the state of Washington for Pierce county, involving the 
identical questions in issue in this suit. Upon a hearing the court 
ruled that said plea was insufficient to constitute a défense, and no 
évidence in support thereof bas been introduced. 

1. The question of jurisdiction is flrst to be considered; and upon 
this I hold that an exécution against property, issued to enforce a 
money judgment rendered by a state court, is a proceeding, within the 
meaning of that term as used in section 720, Rev. St. U. S., and that 
a United States court is by said section forbidden to issue an injunc- 
tion to restrain a sherifE from executing such a writ. But the judg- 
ment is binding only upon parties and privies, and the wi-it confers 
no authority upon the sheriff to meddle with property which does 
not belong to the judgment debtor. The writ commands the sheriff 
to make the amount required to satisfy the judgment ont of the debt- 
or's property. In making a levy upon property of a différent person, 
he does not obey the writ, but acts contrary to its command, and 
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hia acts which are contrary to the writ are not proceedings wMch the 
statute forbids the fédéral courts to interfère with by injunction. 
Where the levy is made by taking actual possession, the proper rem- 
edy, if personal property is the subject of controversy, is an action of 
replevin, or, if authorized by a statute, a spécial proceeding to try the 
disputed question of title, or an action to recover damages; or, where 
a levy bas been made upon land, and possession is taken by the ofScer, 
an action of ejectment affords the proper remedy. This is upon the 
theory that the rights of an owner of property cannot be affected by 
proceedings in a case to which he is not a party, and that he is not 
bound by process issued by a court which has not accorded to Mm an 
opportunity to be heard in défense of his rights. 

2. The right of the complainant to préventive relief in equity is 
next to be considered. It is true that, under ordinary circumstances, 
courts of equity refuse to interfère with the proceedings of an ofiicer 
in the exécution of judicial process by granting injunctions in behalf 
of strangers claiming property, which has been levied upon, by a 
title paramount or adverse to that of the judgment debtor, for the 
reason that légal remédies afford ample redress for whatever wrong 
may be done by the taking of property, under an exécution, which is 
not subject to seizure under the process. In this case, however, real 
estate is the subject of controversy, and the complainant is in pos- 
session. The shérif has not interfered with the complainant's pos- 
session, and the laws of this state do not require an ofiflcer to take 
possession, in order to make a valid levy upon property of this class. 
The injury which the complainant seeks to avoid will be consummated 
by creating a colorable claim to an interest in the property in favor 
of the purchaser at a public sale, which will be an existing cloud upon 
the complainant's title. If the complainant, with the knowledge of 
the contemplated sale, remains silent, and permits another to purchase 
the property and pay for it, the purchaser will hâve ground to insist 
that the complainant should be estopped from afterwards denjing that 
the défendant Otis Sprague is the owner of an interest in the prop- 
erty; and, while retaining possession, it cannot maintain an action at 
law for the purpose of securing an adjudication of the disputed ques- 
tion of title. If the sheriff should be permitted to make the sale as 
contemplated, and if the "complainant is in fact owner of the entire 
estate, as it claims to be, and if no estoppel against the after assertion 
of its title should arise in favor of a bona flde purchaser at the sher- 
iff's sale, the complainant would hâve the right, under the laws of this 
state, to sue a purchaser claiming an interest in the property, for the 
purpose of having a judicial détermination of the adverse claim of title 
on the part of such purchaser. The Code of this state provides ex- 
pressly that: 

' "Any person in possession, by himself or his tenant, of real property, and 
any private or municipal corporation in possession, by itself or its tenant, of 
any real property, • * ♦ may maintain a civil action against any person 
or persons, corporations or associations, claiming an interest in sald real prop- 
erty, or any part thereof, or any right thereto, adverse to him, or tbem, or 
it, for the purpose of determinlng such daim, estate or interest. * • »" 2 
Ballinger's Ann. Codes & St. S 5521 (2 HlU's Code, § 544); Abb. Eeal Prop. 
St pp. 238-242. 
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In & note uiider tHs section of Bàllinger's Code, it îs stated that 
this, as well as the preceding section of the Code, was adjudged to 
be Toid, as being an atteni|)t to control the constmction of a congres- 
sional grànt o£ land, in a décision of this court in the case of Hersh- 
berger V. Blewett, 55 Fed. 170. But this is a mistake. The opinion 
in Hershberger v. Blewett refers to section 551 df the Code of 1881, 
whdch was divided by Judge Hill, and reproduced as sections 543 and 
544 of 2 Hill's Code, and is again reprinted as sections 5520 and 5521 
of 2 Bàllinger's Annotated Codes & Statutes. It was not intended 
in that décision to hold section 551 of thé Code of 1881 to be void in 
its entirety. The several provisions of that section are not so con- 
nected as to be inséparable, and the décision does not go f urther than 
to hold that the législature of Washington Territory did not hâve 
power to enlarge the rights of a settler claiming land under the Oregon 
donation law, so as to give him an inheritable, interest in the land 
claimed, before he had fulflUed the conditions prescribed by the act 
of congress as prerequisite to the acquisition of the title from the gov- 
ernment. The provision supposed to hâve been intended to accom- 
plish such an enlargement of a settler's right is coiitained in that 
part of section 551 of the Gode of 1881 which is now section 543 of 
2 Hill's Code and section 5520 of 2 Bàllinger's Annotated Codes & Stat- 
utes. The décision, therefore, does not raise a question as to the 
validity of section 5521. I hâve always regarded. this statute as being 
eminently just and salutary, and the suprême court of the United 
States has affirmed the right of the fédéral courts to grant the relief 
provided for by similar statutes in other states, in cases coming within 
thdt jurisdiction. HoUand v. Challen, 110 U. S. 15-26, 3 Sup. Ct. 495; 
Reynolds v. Bank, 112 TJ. & 405-413, 5 Sup. Ct. 213. As this court 
wouid hâve the power, under the conditions I hàvë supposed, in a suit 
brought by the complainant in this case while in possession of the 
property, to cancel a sherifE's deed as being a cloqd upon its title, it 
is neasonable and according to the true spirit of equity for the court 
to entertain jurisdiction of this suit for the purpose of setfling the 
adverse daims of the parties, ând to prevent siich a shade from being 
cast upon the title, if the complainant sustains the averments of its 
bill by suffîcient proof. 8 Enc. PL & Prac. p. 480, 481, and notes; 
Pettit V. Shepherd, 5 Paige, 493. 

3. Upon the death of Ôeh. Sprague, thé title to the property in con- 
troversy passed at once to the devisees named in Ms will, but charged 
with the trust declared by the will,-^that is to say, the executors 
were fully authorizéd to take possession of the property, and use the 
income therefrom, if neCéssary, in the payment of èxpenses incidental 
to settling up his estate, and in the discharge of bis debts and obliga- 
tions; and they could lawfuUy sell the property, if, in their judgment, 
a sale was necessary for the pnrpose of executing the will, and convey 
a perfect title, as lagainst the devisees and their creditors, without 
other authority than the power given by the will itself. The Code 
of this State provides for tWo methods of administering the estâtes 
of deceased persons: One method is. by the usual proceedings in 
which the business is transaçted by an executor or administrator 
tinder the direction and subject to the control of the superior court. 
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The other method is provided for by section 6196 of 2 Ballmger'& Ann. 
Codes & St. (2 Hill's Code, § 955), in which executors appointed by 
will, without havlng letters testamentary issued to them by any 
court, take full control of the estate, and administer it as trustées, 
according to their own discrétion, and entirely free from tlie control 
of tbe court, and from the requirements of the law as to mailing re- 
ports to the court of their doings, and without any necessity for judi- 
cial confirmation of their acts. The statute referred to expressly 
authorizes this method of settling estâtes; and the people of the state 
hâve in a great many cases adopted this simple and inexpensive plan 
for meeting their obligations, and transferring their property after 
death; and the suprême court of the state has repeatedly afBrmed the 
validity of sales and transfers of real estate made by executors, when 
so authorized, without the sanction of judicial decrees. Newport v. 
Newport, 5 Wash. 114, 31 Pac. 428; Miller v. Borst, 11 Wash. 260, 39 
Pac. 662. The provisions of the Code requiring executors in ail cases 
to report sales of real estate to the superior court, and giving the 
court power to set aside or conflrm such sales, are not necessarily in- 
consistent with the provisions of section 6196 (section 955). In seek- 
ing for the correct interprétation of thèse laws, it must be observed 
that the différent methods for settling estâtes which I hâve men- 
tioned were originally provided by législative enactments at différent 
times, and the fact that the several provisions are now grouped under 
the same title is entirely due to the work of the codifiers; and the 
législature itself has not at any time enacted a new and comprehensive 
statute on the subject, evincing an intention to repeal or nuUify section 
6196 (section 955). Whatever inconsistency is apparent in the laws as 
published in the Codes at once disappears when the original statutes 
are referred to. Section 6196, 2 Ballinger's Ann. Codes & St. (2 Hill's 
Code, § 955), was originally a separate statute, under the title of 
"An act to reduce the costs and expenses in the administration of 
estâtes, and to provide for the exécution of the provisions of wills in 
certain cases," approved January 29, 1868. See Laws Wash. T. 1868, 
p. 49. The idea of economy in the expenses of administering estâtes 
of deceased persons was foUowed up at the next session of the législa- 
ture by a statute entitled "An act authorizing the settlement of 
estâtes of persons dying intestate without administration," approved 
December 2, 1869. See Laws Wash. T. 1869, p. 298. When the laws 
of Washington Territory were codifled, in the year 1881, the act of 
1868 was included as an existing statute, and appears as section 1443 
of that compilation ; and it next appears as section 955 in 2 Hill's Code. 
A point is made that section 6279, 2 Ballinger's Ann. Codes & St. 
(2 Hill's Code, § 1027), which requires an order of confirmation in ail 
cases, was especially enacted by the législature of the state in 1891 
(see Laws 1891, p. 388), and, being a later expression of the législative 
will, has the eflect to repeal the law enacted in 1868; but it is a woll- 
known fact that in the préparation of Hill's Code a great many bills 
were presented to the législature for the purpose of correcting mani- 
fest errors in the statutes which were being codifled, and a comparison 
of section 6279 (section 1027) with the same statute as enacted by 



442 91 FEDERAL EEPORTER. 

the législature in 1854, and reprinted in subséquent revisions of the 
laws, shows that the only purpose which the législature h ad in mind 
in re-enacting the same law in 1891 was to correct an errer by substi- 
tuting the word "provision," in the flrst line, in place of the word 
"division," which appears in ail previous publications of the same sec- 
tion. If it was the intention of the législature to not only correct an 
error in the use of a word, but also to repeal a diiferent and important 
section, such intent would surely hâve been plainly expressed, instead 
of being left to rest upon a mère implication. Notwithstanding its 
association with sections 998, 1022, 1024, and 1027 in the same vol- 
ume of Hill's Code, the suprême court of the state in the cases above 
referred to bas given effect to thia. statute as a valid and unrepealed 
law of this State, and the déclaration of that court on the subject is 
authoritative, and conclusive upon this court. 

4. The last question requiring considération is whether the option 
given to the Sprague brothers by their contraet with the complainant 
has the effect to vest in Otis Sprague any interest in the property 
which can be sold under an exécution. From my reading of the 
text-books and décisions of the courts, I hâve reached the conclusion 
that an actual sale of real estate, in which the purchaser becomes 
obligated to pay the priée, and the vendor binds himseM to convey the 
title, is quite différent from a unilatéral contraet giving to the pur- 
chaser a right to elect in the future whether to take the property and 
pay for it or not. Where an actual sale is made, the authorities hold 
that the purchaser acquires by the contraet, and before payment of 
the priée, an équitable estate, and becomes a trustée, for the vendor, 
of the purchase money, and the vendor becomes a trustée of the title. 
1 Sugd. Vend. (8th Am. Ed.) 270; 3 Pars. Cont. (7th Ed.) 358, 383. 
But, where the contraet gives only an option to purchase, the pur- 
chaser cannot be said to hold the price in trust for the vendor; and, 
before he has elected to become a purchaser, it is contrary to ail 
rules of reason and good sensé to accord to him the rights of owner- 
ship. Chappell v. McKnight, 108 Kl. 571. Without some spécial 
grounds for the exercise of its powers, other than the making of such 
a contraet, a court of equity would refuse to decree spécifie perform- 
ance of a contraet to sell real estate, in a suit by a purchaser who is 
not bound to exécute the contraet on his part. Mutuality of obliga- 
tion is one of the essential éléments of ail contracte which courts 
of equity will enforce speciflcally. 3 Pars. Cont. (7th Ed.) 354; Pom. 
Cont. § 163. If the contraet vests in the purchaser a right which is 
vendible, and which may be sold under an exécution, the proceedings 
to make an exécution sale must hâve référence to the contraet, dis- 
tinctly, and not to real estate which the debtor has not acquired. Most 
of the authorities hold that an exécution against the purchaser of real 
estate cannot be levied upon the property while the légal title remains 
in the vendor. Freem. Ex'ns, § 194. Whether the statutes of this 
state provide a différent rule as to the right to levy upon an équitable 
interest in real estate after the judgment debtor has acquired such 
an interest, is a question which I do not hâve to consider. I prefer to 
rest my décision of this case upon the ground that the contraet does 
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not convey to Otis Sprague any interest in the property. It is my 
conclusion that the complainant is entitled to hâve a perpétuai injunc- 
tion as prayed for, and it will be so decreed. 
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Stockholdeks' Liabilitt— Enforcement in Fedbhal Court — Parties. 

Ttie Ohio statute provides tliat tlie constitutional liability of stock- 
holders of a corporation may he enforced by an action wliicli shiall be for 
the benefit of ail the creditors and against ail the stocliholders, and that 
in such action there shall be determined the amount payable by each 
stockholder on ail the indebtedness of the corporation. Edd that, where 
the contemplated statutory ascertainments had not been made, the lia- 
bility wouia not be enforced by a fédéral court in a sister state in a suit 
by a single créditer in which neither ail the stockholders nor the corpora- 
tion were made parties. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts, 
For opinion of circuit court, see 86 Fed. 45. 

George Putnam (Jabez Fox and James L. Putnam, on the brief), 
for appellant. 
William B. French, for appellees Sayward and Linder, 
Charles A. Drew, for appellee Annable. 
Charles D. Adams, for appellee George F. Keed. 

Before PUTNAM, Circuit Judge, and ALDRICH and BEOWN, 
District Judges. 

ALDRICH, District Judge. The défendants are résidents of 
Massachusetts, and hold stock in an Ohio corporation. The corpora- 
tion in which the stock is held is a private corporation, called the 
"Findlay Eolling-Mill Company," and is not a party hère. This is 
a suit to enforce the stockholders' statutory liability created by 
the constitution and statute laws of the state of Ohio, and is directed 
against the Massachusetts stockholders in the Findlay Rolling-Mill 
Company of Ohio, for the purpose of collecting a judgment for 
112,465.68, including costs, which this plaintifl, an Ohio créditer, 
recovered against the roUing-mill company in an Ohio suit. Thèse 
défendants were not parties to the Ohio suit; they own only a small 
part of the stock of the corporation ; and there are other creditors 
of the corporation than this plaintiff. 

Section 3, art. 13, of the constitution of Ohio, déclares that: 

"Dues from corporations shall be secured, by such individual liability of 
the stockholders, and other means, as may be prescribed by law, but in ail 
cases, each stockholder shall be liable, over and above the stock by him or 
her owned, and any amount unpaid thereon, to a further sum, at least eaual 
In amount to such stock." 
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lAitdlthe statute creàting the liability is as follo^vs: 

•"*II]lô àtockholders of a corporation whieh may be hèreafter formed, and 
sueh stockholders as are now liable under former statutes, shall be deemed 
and held liable, in addition to their stock, in an amount equal to the stock by 
them subscribed, or otherwise acquired, to the creditors of the corporation, 
to secure the payment of the debts and liabilities of the corporation." Rev. 
St. Ohlo 1880, § 3258. 

The remedy for the enforcement of the creditors' statùtory right 
provides that a stockholder or creditor may enforce such liability 
jointly against ail the holders or owners Ôf stock, which action shall 
be for the beneiît of ail the creditors of the corporation, and against 
ail persons liable as stockholders, and in such action there shall be 
found and determined thé amount payable by each person liable as 
stockholder on ail the indebtedness of the corporation. The statute 
providing the remedy also, among other things, provides for a judg- 
ment for a pro rata amount among the résident stockholders. 

There is nothing in the case presented which requires a critical 
discussion of the question whetlier the bill or complaint is strictly a 
creditors' bill. It is enough to ■ say that, as a substantial feature 
of the Ohio statute which provides the remedy, it is required that the 
action shall be for the beneflt of ail the creditors of the corporation 
and against ail persons liable as stockholders, and that the remedy 
fairly contemplâtes an accounting, which, in substance and eflfect, 
means a proceeding in the nature of an équitable proceeding. It is 
not worth while, in respect to states where distinctions between 
forms of action are abolished, to discuss the strict technical meaning 
of names employed in statutes to designate the remedy. like that of 
"action," "pétition," "action at law," or "suit in equity." It is suffl- 
cient to look to the substance of the statute, and if it is found that 
the statute proyides for or contemplâtes a remedy in the nature of 
an équitable proceeding, and the character and conditions of the 
liability are such as présent ground for équitable cognizance, the 
remedy should be in equity. 

The suprême court of Ohio in Umsted v. Buskirk, 17 Ohio St. 114, 
118, in passing upon the statute in question, observes that : 

"The right arlsing ont of thls liability is Intended for the common and equal 
beneflt of ail the creditors. The suit of a creditor, under this statute, should, 
In our opinion, be for the 'beneflt of ail the creditors; and the stockholders 
whose liability is sought to be enforced hâve the right to insist on their co- 
stockholders belng made parties for the purposës of a gênerai account, and to 
enforce from them contribution in proportion to their shares of stock." 

The same court, in an earlier case in the same volume (Wright v, 
McCormack, 17 Ohio St. 87, 95), remarked tiiat the liability imposed 
on the stockholders is not a primary resource or fund for the pay- 
rnent of the debts of the corporation; and the liability is treated as 
collatéral and conditional to the principal obligation which rests on 
the corporation, to be resorted to by ail the creditors in case of the 
Insolvency of the corporation, or where payment cannot be enforced 
by the ordinary process, and as a security pfrovided by the statute 
for the beneflt of ail the creditors, in which ilo creditor can gain 
priority or institute a separate suit for the enforcement of the lia- 
bility in his own behalf. 
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The que^ion of thé character and scope df the creditors' remedy 
upon the stockholders' liability uader the Ohio statute was again 
before the suprême court of that state in 1881, in Wheeler v. Faurot, 
37 Ohio St. 26, 28, in which the proceeding was referred to as being 
one in equity to marshal the liability of ail the stockholders, intei' 
sese as well as to the creditorS', and the court, in speaking of other 
stockholders, says : 

"It was a right whlch Wheeler and Shuler had to hâve them brought Into 
court, to the end that, when the final Judgment was entered, the rights of ail 
pessons interested In the matter, as well as the objeet of the suit, should be 
adjudicated and settled, and ail further litigation thereby avoided." 

The only case outside of Ohio involving this statute, called to our 
attention, is that of Aultman's Appeal, 98 Pa. St. 505. This case 
was decided in January, 1882, and it does not appear that the statute 
of 1880, prescribing the remedy, which contains important limita- 
tions, was before the court for its considération. The distinct 
ground, howeyer, on which the court based the décision in that case, 
was that the plaintiff was the holder of ail the indebtedness of the 
Ohio corporation; that ail the assets, real and personal, of the corpo- 
ration had been exhausted; and that the def évadants were ail the 
stockholders, and resided in the state of Pennsylvania. Yet, in 
course of the opinion, Chief Justice Sharswood signiûcantly re- 
markedthat: 

"The reasons against a court of equity assuming jurisdlction over the affairs 
of a forelgn corporation are certainly very cogent, and wlll hâve to be ma- 
turely considered, if such question should bereafter arise. We do not now 
say that the court ought not. In the exercise of a sound discrétion, to décline 
to interpose at the suit of some of the creditors against some of the stock- 
holders of such a corporation." 

Looking at the Ohio statute aside from the authoritative interpré- 
tation which the Ohio suprême court has placed upon it, we should 
hâve no hésitation in saying that the remedy contemplated for the 
ascertainment of the stockholders' liability and the creditors' rights 
was an équitable proceeding, and, there being no expression of a 
contrary statutory intent, it is safe to assume that it was intended 
that the proceeding should conform to the common and ordinary 
requirements of the rules relating to equity procédure. The statute 
and the décisions of the Ohio court, therefore, conform to the féd- 
éral practice, which would require that the adjustment of the rights 
involved in the statute in question should be had in an équitable 
proceeding, in accordance with equity rules. This being so, it be- 
comes quite unnecessary that we should discuss the question whether 
fédéral courts will in ail instances strictly conform to the précise 
Unes of state remédies created for the enf orcement of state statutory 
liabilities. Therefore, as has already been stated in eflect, this stat- 
utory right given to the créditer is to be established upon équitable 
grounds, and the remedy provided is essentially and substantially 
an équitable remedy for the enforcement of the statutory right upon 
équitable lines. 

As the statute requires an équitable proceeding, it in substance and 
in efEect présupposes that the remedy shall be invoked in a court which 
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is in a condition to furnish the relief in the way intended and upon tlie 
grounds intended. TMs necessarUy requires the présence of parties 
who are not before tliis court in this proceeding. Tlie suprême court 
of Oliio, in TJmsted v. Buskirk, supra, .said, in efifect, tliat the corpora- 
tion is a necessary party; and, in view of the fact that the stockhold- 
ers' liability is collatéral, conditionalj and, as expressed by the stat- 
ute, for the purpose of securing the payment of the debts and the 
liabilities of the corporation, it would seem clear that the corporation, 
the original debtor, is a necessary and indispensable party. The stat- 
ute providing the remedy in question requires that there shall be 
found and determined the amount payable by each person liable as 
stockholder on ail the indebtedness of the corporation. Therefore it 
becomes necessary that an accounting should be had, probably based 
upon the assets and liabilities, and that the stockholders' liability 
shall be established upon équitable grounds. Again, such an ascer- 
tainment makes the corporation, the original debtor, a necessary 
party, to the end, as said in Wheeler v. Faurot, supra, that the rights 
of ail persbns interested in the matter should be adjudicated and set- 
tled and ail further litigation avoided. 

It is not necessary for us to détermine the practical eiïectiveness 
or eflficiency of this statutory liability and remedy in favor of the 
creditors, where the stockholders and creditors are distributed among 
the various states, or whether the liability, if inoperative against some, 
is operative against others. 

Somewhat anomalous and arbitrary remédies, like that existing in 
the constitution and statutes of the state of Kansas, hâve been upheld 
and enforced in fédéral courts, largely upon the ground that the stock- 
holder submitted himself to the opération of theremedy and contracted 
with the public in respect to it. It could perhaps be said with con- 
sistency that creditors, on the other hand, who deal with a corporation 
and voluntarUy contract, are bound by the disabilities and conditions 
prescribed by the government creating the corporation; and Eailway 
Co. V. Gebhard, 109 U. S. 527, 537, 3 Sup. Ct. 363, would seem to jus- 
tify the position that creditors and members of the public who deal 
with a corporation are bound by the remedy and the liability pre- 
scribed, together with the disabilities, if any, under the laws of the 
State creating the corporation and prescribing the remedy. The doc- 
trine of Railway Co. v. Gebhard, supra, which m applied to foreign 
creditors, must be accepted as fairly applying to home creditors, like 
the plaintiff in this case, who, it must be held, presumed upon the 
reasonable scope of the local right and the local remedy. If, there- 
fore, there is a lack of efflciency in the remedy prescribed by the stat- 
ute of Ohio (a question which it is not necessary we should décide), 
it would seem, upon reason, that the rule which would hold the stock- 
holder to an arbitrary and anomalous remedy, on the ground of con- 
tract, should hold the creditor to an inefQcient and practically inoper- 
ative remedy upon the same ground. 

The statute under considération is quite unlike the constitutional 
provision and statute of the state of Kansas and that of some other 
states, where a spécifie, unqualifled, unconditional, and arbitrary rem- 
edy at law is specified, and in respect to which the stockholders are 
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presumed and held to hâve contracted and submitted themselves, and 
the rule of comity or right, whichever it may be called, that binds the 
stockholders under fédéral law to sucb statutory remedy, by necessary 
force of logic and reason entitles stockholders, who contract under 
différent conditions and différent statutes, to the équitable provi- 
sions of the statute of the state creating their liability. The Ohio 
statute expressly requires ail the stockholders to be parties, and in this 
respect the statute simply requires what the gênerai rule of equity re- 
quires, that ail persons interested in a subject-matter in controversy 
shall be parties. The inquiry contemplated by this statute necessarily 
involves the character of the remedy, the nature of the right, and its 
détermination with respect to ail the indebtedness of the corporation, 
and by fair and necessary intendment, under common and well-under- 
stood rules of equity, ail the creditors, as v^ell as the debtor corpora- 
tion, should be parties. It is true this complaint holds ont to other 
creditors the privilège of joining as plaintiffs herein, but this does not 
answer the purposes of the statute. The creditors should ail join, to 
the end that ail the indebtedness may be ascertained, and upon that 
basis, and the basis of ail the assets and ail the liabilities of the cor- 
poration, the équitable liability of each individual stockholder may 
be determined. 

If thèse défendants are liable in some proceeding somewhere, what 
they owe certainly belongs to ail the creditors pro rata, and not to 
such as sue or may join. The other creditors cannot be deprived of 
their interest in the dues of the Massachusetts stockholders by the 
élection of this plaintiff to sue hère, and its offer of the alternative 
of coming to this jurisdiction or losing their interest in the dues of 
the Massachusetts stockholders. The answer that the other cred- 
itors would hâve a right of action against the plaintiff to recover 
their pro rata interest in the dues of the Massachusetts stockholders 
would not be a sufScient answer, for the reason that the statutory 
remedy did not contemplate such uncertainty and circuity of action 
In this case, with a joinder of parties which includes neither ail the 
creditors, ail the stockholders, nor the debtor corporation, administer- 
ing this law in another jurisdiction upon lines of comity or right, as 
it may be, we ought not to be expected to do what the state court, 
administering the law of the state creating the liability, would not 
and could not fairly and equitably do in a like proceeding with like 
parties. Fragmentary equity litigation, which tends to confuse anr" 
complicate the équitable rights of a few, rather than settle the équi- 
table rights of ail concerned , should not be favored or upheld beyond 
the instances in which the parties hâve dealt in reliance upon excep- 
tional relations and remédies created by statute. If it can be fairly 
said that ail parties, créditer, debtor, and stockholder, contracted with 
référence to a peculiar statutory remedy, wherein the statutory right 
is expressly given to a single creditor to pursue a single stockholder 
in an action at law, that is one thing; but what equitj'^ or characteris- 
tic of fairness can be suggested in favor of a statutory extraterri- 
torial remedy beyond that of the home remedy? Should this court, 
upon statutory grounds, on lines of comity, give an extraterritoriaî 
remedy beyond that of the parent forum? Should this court, upon 



liaes of equity or comity, giFfl to an Ohio créditer a remedy agaînst 
a Massachusetts stockholdçr wMch the Ghio st^tute and home forum 
dénies to;an Ohio creditor under like circumistances' against a Massa- 
chusetts stockholdër, and which it dénies to an OhiO créditer against 
an Ghio stockholder under libecircumstarlees? 

As was said by Mr. Jiistice Gray in Bank t. iFrancklyn, 120 U. S. 
747, 758, 7 Sup. Ct. 757, to hold that a stockholder'sliability shall be 
enforced by any court witiiout a compliance with the conditions applica- 
ble to it, under the législative acts and judicial décisions of the state 
which créâtes thé corporation and imposes the liability, "would be to 
subject stockholders residing but of the state to a greater burden 
than domestic stockholders.'^ It is quite unneoesisary to remark that 
such a resuit would be contrary to equity, Under an interprétation 
of the liability and the remedy which would give a recovery under 
such circumstances, some of the creditors could collect ail their claims 
of a few of the stockholders, and ail the indebtedness of the corpora- 
tion might primarily fall upon a part only of the stockholders, and it 
is almost needless to say iiiat such results werei not intended by the 
constitutional provision and the statutory équitable remedy in ques- 
tion. Under a statut© tff-this character, ail shbuld stand alike, and 
the remedy should be measured by the scope and the lines of the 
local statutory law with respect to which the parties had their rela- 
tions and dealings, and; as the dealings become extraterritorial, the 
remedy should become a gênerai or extraterritorial remedy, to be 
administered accordingi to; the home law. There being no common- 
law liability of stockholders, the Ohio statute Was manifestly intended 
to create one, and it is quite as manifest that the purpose was to 
supply a remedy upon the lines of équitable procédure, to be adminis- 
tered according to the common and usual course of equity. This 
requires that the proeeeding shall join ail the parties necessary to 
the ascertainment of the conditions upon which the équitable relief 
is to be afforded. In thia view, again, the debtor corporation becomes 
an indispensable party. 

The statute means, after getting jurisdiction of ail the parties within 
reach of the process of the forum whére the debtor can be served, 
and the ascertainment of ali the liabilities and assets of the corpora- 
tion, that judgment shall go against a stockholder for an amount com- 
mensurate with the équitable proportion which his holding sustains 
to the capital stock and ail the indebtedness not covered by the assets, 
and which he in equity, in view of ail the circumstances, should be 
required to pay, ratiier than an arbitrary right of recovery in advance 
of an équitable accounting. This is according to equity, according 
to the construction which the highest court of Ohio has placed upon 
this statute, and it is simple justice. With a single créditer and a 
part of the stockholders as the only parties to this proeeeding, it was 
not within the province or power of the court below to make the as- 
certainment and, aflford the équitable relief contemplated by the Ohio 
statete, and therefore the bill was properly dismissed. 

It is hardly necessary to observe that this case is decided upon the 
ground of want of jurisdiction over the necessary parties, and not 
upon the ground that the Ohio remedy is not an enforceable remedy 
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in a fédéral court upon proper joinder of necessarj parties and hiwful 
service. The decree of tlie circuit court is aflirmed, witli costs to 
tlie several appellees. 



BAKEB V. OLD NAT. BANK OF PROVIDENCE, R. I.. pt aL 

(Circuit Court of Appeals, First Circuit January 19, 1899.) 

No. 263. 

L APPBA.Ir— DECISIONS ReVIBWABLE— FiNALITT OF DECREB. 

In a suit by the receiver of a national bank agalnst stockholders to re- 
cover an assessment laid by the comptroller, one défendant alleged that 
he was merely a pledgee of the stocli from a co-defendant, and, after a 
beairlng oo bill and plea, a decree was passed dismlsslng the bill as to 
the pledgee, but there had been no détermination as to the other défend- 
ants. Held that, if it ghould be finally determined that the pledgee is liable 
for the assessment, he would be, ehtltled to hâve the deeree So molded as 
to eompel exonération by the pledgor. Theref ore the decree was not final, 
so as to permit of an appéal by complainant 

B. Same. 

Practlee of holding case for an ultlmate final decree, as ta Frow t. 
De La Vega, 15 Wall. 552, commended. 

Appeal from the Circuit Court of the United States for the District 
of Rhode Island. 

Algèmon S. Norton and Joseph F. Daly (0. Frank Parlihurst, on 
brief), for appellant. 
Herbert Almy, for appellees. 

Before PUTNAM, Circuit Judge, and WEBB and LOWELL, District 
Judges. 

PUTIfAM, Circuit Judge. This bill was brought by the statutory 
receiver of a national banliing association in the state of Washing- 
ton against several alleged stockholders résident in Khode Island, 
for an assessment laid by the comptroller, amounting to 75 per cent, 
of the par of the shares, which was flOO each. Except as herein 
stated, the several défendants had no joint interest, as under the 
statutes of the United States each was severally liable for the assess- 
ment laid on his own shares, and for nothing more. No objection 
has been made to the joinder of several stockholders as défendants. 
There is, however, a plain objection to our juriediction, which, under 
the well-settled rules, we must take cognizance of, although no ques- 
tion in référence thereto has been made by the parties. 

Among tlie stockholders who are made défendants in the bill was 
one Abram Barker, who is charged with liability on 180 shares of 
stock, which are in addition to the shares to which this appeal re- 
lates; but tle bill prays for relief generally against him. Among the 
other défendants are the Old National Bank of Providence and Fran- 
cis A. Cranston, who, or one of whom, is sought to be charged for the 
assessment on 100 shares of stock which were transferred by Abram 
Barker to "P. A. Cranston, cashier." Cranston was the cashier of 
the Old National Bank of Providence. There are some matters in the 
91 F.— 29 
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record to sustain a finding that the registration of the transfer on the 
books pf the insolvent bank was made in the f ollowing f orm : "F. A. 
Cranston, cashier Old National Bank of Providence, R. I." It does 
not appear on the record whether this form of registry was authorized 
by the parties to the transfer, and for présent purposes it is not neces- 
sary that this fact should be ascertained. The record shows, how- 
ever, that, if Cranston should be holden for the assessment, the défend- 
ant bank must exonerate hira therefrom. 

The bank and Cranston united in a plea, of which it is necessary 
to refer to only so much as allèges that the 100 shares in issue were 
transferred by Barker to "F. A. Cranston, cashier," acting in behalf 
of the défendant bank, to hold as collatéral security for the indebted- 
ness of Barker to it. The case was set down for hearing on the bill 
and plea. The court thereupon determined the plea in favor of 
Cranston and the défendant bank, and the complainant not asking to 
amend his bill, or for the détermination of the issue of fact raised 
by the plea, a decree was entered, which took the form of a final de- 
cree, sustaining the plea and dismissing the bill "as to the respondents 
the Old National Bank of Providence and Francis A. Cranston." 86 
Fed. 1006. The record shows no détermination of any issue as be- 
tween the complainant and the other défendants, including Barker, and 
no progress in the case, excépt the disposition of the plea and the 
entry of the decree, as we hâve said. Thereupon the complainant 
appealed from the decree to us; but we are compelled to hold that, 
notwithstanding the form of the decree, it was not of that final charac- 
ter which will permit an appeal at this stage of the litigation. With 
référence to the gênerai rule on which this proposition rests, we need 
cite only Hohorst v. Packet Co., 148 U. S. 262, 13 Sup. Ct. 590, Bank 
V. Smith, 156 U. S. 330, 15 Sup. Ct. 358, and Marden v. Manufacturing 
Co., 67 Fed. 809, and refer to the principles which underlie those déci- 
sions. If each of the varions défendants hère had no relations to 
each other, except that they were stockholders in the same national 
banking association, it may be the rule would not apply. Nevertheless, 
as ail the défendants are interested in the same underlying questions, 
there are serious objections to having a case of this kind come up by 
several successive appeals, on one of which différent phases might be 
presented from those presented on another, leading to inconsistent 
results. The proper way is to hold the suit for one ultimate decree, 
as was pointed out in Frow v. De La Vega, 15 Wall. 552, 554. If it 
should be determined that Cranston and the défendant bànk are not 
liable for this assessment, on the ground, stated in the plea, that the 
stock is held as collatéral for the indebtedness of Barker, it would fol- 
low that Barker is liable for it. It is not at ail clear that the bill 
is not already framed in such manner that this liability might be 
determined against him. But, beyond that, if it should flnally be de- 
termined that Cranston or the défendant bank is liable for this as- 
sessment, whichever one is so holden would be entitled to hâve the 
decree so molded as to compel exonération by Barker. It is there- 
fore plain that, in any event, Barker has an interest in the issue now 
before us, and that, whatever may be the condition as to the other 
défendants, the litigation should hâve been fully determined so far 
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as Barker is concerned, and he should bave been made a party to the 
appeal, in order to give us jurisdiction thereof. 
The appeal is dismissed, without préjudice and without costs. 



FAEMERS' LOAN & TEUST CO. et al. v. DART. 
(Circuit Court of Appeals, Flftli Circuit. December 20, 1898.) 
No. <m. 

CliEKKS OF ClBCUIT COtTBTS— COMMISSIONS— FUNDS IN HaNDS OF ReCEIVER. 

A clerk of a circuit court is not entitled to a commission, uncler Eev. St- 
§ 828, on moneys of a receivership, deposited and paid out directly by the 
receiver under orders of the court, which never came Into the possession 
of the clerli, and for which he was not responslble. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

In April, 1889, the Farmers' Loan & Trust Company flled its bill to foreclose 
a first mortgage on the Waco & Northwestern Division of the Houston & 
Texas Central Eailway Company. The property covered by the mortgage 
was placed in the hands of a receiver. The foreelosure proceedlngs were 
protracted, and the property was flnally sold at a foreelosure sale. During 
the proceedings the railroad was operated by the receiver, and a large amount 
of surplus revenues accrued from the opération of the road, and from the 
rental and sale of lands covered by the mortgage. By order of the court the 
surplus revenues were deposited from time to time with the assistant treas- 
urer of the United States at New Orléans, La. On June 7, 1897, with a view 
to complète the sale of the property and wind up the receivership, the court 
made an order of référence to the spécial master in the cause. He was 
directed to ascertain the amount of funds to the crédit of the cause, the 
sources from which the funds were received, the amount and character of ail 
outstanding claims, the distributive share of each bond, the costs and charges 
still unpald, and other matters necessary for a final settlement of the re- 
ceiver-ship. A full history of the litigation was given on previous appeals 
to this court. 24 C. C. A. 487, 79 Fed. 202; 24 0. 0. A. 495, 79 Fed. 210; 24 
0. 0. A. 497, 79 Fed. 212; 24 C. C. A. 300, 79 Fed. 215; 24 C. C. A. 500, 79 Fed. 
222. The clerli. In transmitting to the spécial master the order of référence 
of June 7, 1897, wrote a letter to the spécial master, accompanied by a state- 
ment and certiflcate purporting to show the deposits in the registry of the 
court in the cause, and also a bill of costs by which the clerk allowed himself 
1 per cent, on $050,212.16, the amount of the deposits. The clerli, in his let- 
ter to the spécial master, stated that the. bill of costs was not intended to be 
referred to him for taxation, as he (the clerls) had taxed the costs in accord- 
anee with the power conferred on him by law, but that the bill of costs was 
forwarded as being one of the items included in the référence. The solicitors 
for certain Intervening bondholders objected to the bill of costs before the 
spécial master on the ground that the claim of the clerk was not due under 
the act of congress flxing the compensation and fées of elerks in such matters, 
and especially on the ground that the money referred to had not been received, 
kept, and paid out by the clerk. The spécial master, in his report, after stat- 
ing the manner in which the bill of costs had reached him, and the déclara- 
tion of the clerk that the bill of costs had not been transmitted to the spécial 
master for taxation, made no flnding as to the claim, "inasmuch as this In- 
volves a question of law not specially referred to the master." After the re- 
port of the spécial master had been flled in the lower court, the clerk moved 
the court to enter an order for the payment of his claim. This was opposed 
by the Farmers' Loan & Trust Company, complainant in the cause, and by 
the intervening bondholders, and they moved for a retaxation of the costs. 
The lowei court rendered a decree allowing the clerk the full amount of his 
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^%l;ijf (that te, 1 per cent, çn, $6^,215.16), aud the opposing parties hâve ap- 
'pealed. '" ',..,;:/ i !■■" • 

L. ^.Campbell, for Morao Bros, and Henry E. McHarg, 

J. ÎP. Blair, for Fanners' Loan & Trust Co. 

John M. Duncan, for appeUee. 

Before PABDEE, Circuit Judge, and SWAYNE and PARL^^J^GE, 
District Judges. s ■ > 

PARLANGE, District Judge (after stating the facts as above). 
A bill having been flled to foreclose a mortgage on the Waco & 
Northwestern Division of the Houston & Texas Central Eailway 
Company, a receiver was apgpinted, who continued the opération of 
the road. IWhile the ro^d ii<f^!» tbus being operated by the receiver, 
surplus revenues from tiie earnings ol the road, âind rentals and pro- 
ceeds of the sale of land covered by the mortgage, acprued, and the ag- 
gregate of those monêys iûvôïved in this causé is |650,212.16, upon 
which the derk has taxed to himself, and claimS, under section 828, 
Rev. St. U. S., a commissioù of 1 per cent. The first item of thia 
aggregate is one for $100^000 deposited on Decemberlé, 1892, by 
Alfred Abeel, receiver, in siccordance with an order of court dated 
December 6, 1892. Thia seems to be for moneys which, when a 
change of receiver took place, wéfe transferred, by an order of 
court, from one receiver tô the other. Thèse môneyS, after being 
received by the second reeëiyjr, appear to hâve been deposited in court 
by him. It is clear tbat tlie moneys came into the hands of the 
clerk, who then deposited them with the United States assistant 
treasurer at New Orléans, subject to bis check in bis ofQcial capac- 
ity. The assignment of errors and the briefs of appellants do not 
seem to be aimed so dirQctly at this item of |100,000 aato the other 
moneys involved. The commission provided by section 828, Rev. 
St. TJ. S., is to compensate the clerk for his services, trouble, and 
responsibility in "receiyihg, keeping and paying out money, in pur- 
Buance of any statute or Order of court." Judge Pardee, in the case 
of Easton v. Railway Ce, 44 Fed. 718, called attention to the fact 
that there has been a material change in the fee bill on the point 
herein involved. Formérly the commission was allowed upon mon- 
eys deposited in court, while at présent the commission is for the 
services and liability of the clerk in taking possession of, preserv- 
ing, and turning over the funds. As to the item of |100,000 above 
mentioned, the clerk's èlaim is valid, but his contention as to the 
other moneys çannot be sustained. Appellee's brief states and ad- 
mits that iall tiie moneys, except the item of |100,000, were deposit- 
ed by thç receiver directly with the assistant treasurer. They were, 
or are to be, paid out by the receiver, under orders of court direct- 
ing him so to do. They never came into the possession of the clerk. 
Even if they Wére or are in the registry of the court, we hâve shown 
that the présent law does not allow a clerk commission on money 
merely because it has gone into the registry of the court. The clerk 
never incurred any responsibility with regard to the funds, and he 
has not, and, under the circumstances, could not hâve, paid them 
out. The onlj authority cited on appellee's brief in support of his 
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daim is the above-cited case of Easton v. Eailway Co. TMs was a 
case in which the court had decreed the sale of mortgaged railroad 
property, and required purchasers to pay earnest money into court 
at the time of sale; the earnest money to be returned, if the sale 
was not conflrmed. Subsequently, by consent of parties, the decree was 
modiflèd so as to allow a certified bank check to be given in lieu of 
cash, and the master commissioner was directed to deposit the same 
with a trust company. Upon that state of facts the court held that 
the clerk was not entitled to a commission. In the course of its 
opinion the court said : 

"If It [the earnest money] had been deposited In the registry of the court, 
as provided in the original decree, and the sale had been set aside, it could not 
hâve been restored in its entirety to its owner, because in that case the plerli's 
fee would hâve attached, and properly so; for then he wonld hâve had the 
responslbility of receiving, keepiag, and paying eut the money." 

This language is relied on by the appelle* to sustain his claim. 
But it is clear that it does not do so. When the court said that, 
if the earnest money had been deposited in court, the clerk would 
hâve beén responsible for receiving, keeping, and paying out the 
money, it is obvious that the court contemplated that he would hâve 
performed those services, and could not hâve meant, in the connec- 
tion in which the language was used, that he would hâve been re- 
sponsible if he had not performed the servicea Of course, if the 
earnest money had been paid into court, if it had come into the 
clerk's possession, if he had deposited it, and if he had subsequently 
paid it out under the order of the court, his commission would hâve 
attached. But such a case would be entirely différent from the one 
now being considered. See Easton v. Eailway Co., supra; Insur- 
ance Co. V. Quinn, 69 Fed. 462; In re Goodrich, 4 Dill. 230, Fed. 
Cas. No. 5,541, and cases therein cited. The judgment of the lower 
court is amended so as to allow the clerk, appellee, a commission of 
1 per cent, on |100,000, and rejecting his claim as to any other 
moneys; and said judgment, as hereby amended, is affirmed. 



HOUGHTON V. HDBBBLL. 

(Circuit Court of Appeals, First Circuit Jamiary 19, 1S99.) 

No. 255. ' 

National Banks— Sdits bt Ebceivbb against Sharehoi,debs— Liabilitt of 
Real Owneh of Stock. 

The real owner of shares of stock in a national bank, which, by his 
procurement or permission, stand on the books of the bank in the name 
of an agent, and hâve never been in his own name, may be charged as 
a shareholder for an assessment made on the bank's insolvency, and the 
recéiver may bring an action at law for the collection of such assessment 
direetly against him, without regard to the liability of the agent, i 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

1 For liability of real owner of stock in national bank, see note to Beal v. 
Bank, 15 C. 0. A. 130. 
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William F. Dana (Benjamin E. Bâtes, on the brief), for plaintifP in 
error. 

Robert M. Morse (William M. Richardson and Charles S. Hamlin, on 
the brief), for défendant in error. 

Before COLT, Circuit Judge, and WEBB and ALDmCH, District 
Judges. 

ALDEICH, District Judge. This is an action at law by the receiver 
of the EUensburg National Bank of the State of Washington to recorer 
an assessment of |100 a share on 80 shares of the stock of that bank. 
At a jury-waived trial below, the plaintifif offered paroi évidence tend- 
ing to show that the défendant wàs the actual owner of the 80 shares 
of stock that stood on the books of the bank in the names of Edmund 
Seymore and William W. Seymore, and that the Seymores were the 
agents of the défendant. Such évidence was objected to on the ground 
that it contradicted and varied the records, was received against ob- 
jection, and the défendant duly excepted. There was a gênerai finding 
for the plaintilf for $8,046.47, and judgment thereon. 86 Fed. 547. 

In this case we hâve no occasion to deal with the question whether 
the assessment could hâve been sustained against the agents who pur 
chased the stock for Mr. Houghton, and appear on the records of the 
bank as owners. The fact that the record holders may be held does 
not, necessarily, mean that the actual holders may not be held. The 
gênerai flnding established the fact that the défendant below was the 
real owner of the stock at the time the bank suspended, and when 
the assessment was made by the comptroller. While there is, perhaps, 
no express suprême court authority to that effect in a case exactly 
in point, the varions expressions in the following authorities indicate 
clearly enough the understanding of the suprême court that the real 
owner may properly be assessed and held: Anderson v. Warehouse 
Co., 111 U. S, 479, 483, 4 Sup, Ct. 525; Pauly v. Trust Co., 165 U. S. 
606, 619, 623, 17 Sup. Ct. 465; Welles v. Larrabee, 36 Fed. 866, 868; 
Davis V. Stevens, 17 Blatchf. 259, 7 Fed. Cas. 177 (No. 3,653). The 
last case cited was decided by the late Chief Justice Waite, sitting in 
the Southern district of New York. The question was like the one 
under considération, except that there the actual owner had fictitiously 
transferred Ms stock on the bocks of the bank to another, the différ- 
ence therefor being that the actual owner in that case transferred 
his stock to an agent, or a ûctitious person, rather than allow it to 
remain in the name of an agent, as was done by the owner in this 
case. It is difficult to perceive, however, that such a situation involves 
a différent principle from that of the question before us. Indeed, the 
learned justice, said, at page 260, 17 Blatchf., and page 177, 7 Fed 
Cas.: "The point to be decided now is whether, in an action at law 
by a receiver of the bank, the real owner of stock in a national bank, 
standing, by his procurement, in the name of another, and never hav- 
ing been in his own name on the books, can be charged, as a share- 
holder, with the statutory liability for debts." Again, at page 261, 
17 Blatchf., and page 178, 7 Fed. Cas., after discussing the question 
of the liability of the registered shareholder, the learned justice ob- 
serves: "The question still remains, however, whether the person for 
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whom the registered owner holds the stock, if actually the owner, may 
not also be liable." As a resuit of the reasoning in tliat case, at page 
263, 17 Blatclif., and page 178, 7 Fed. Cas., he said: "I cannot reach 
any other conclusion than that Stevens, the décèdent, was, in law, a 
'shareholder' of the bank at the time of its failure, and, as such, liable 
in this action." The point involved in Pauly v. Trust Ck)., 165 U. S. 
606, 17 Sup. et 465, was not precisely like the point before us, yet 
that case and the one under considération would seem to be on paral- 
lel Unes; and Mr. Justice Harlan, after analyzing the prior cases relat- 
ing to the liability of shareholders in national banking associations, 
States the rules deducible therefrom, and among other things says 
(page 619, 165 U. S., and page 470, 17 Sup. Gt.): "The real owner 
of the shares of the capital stock of a national banking association 
may, in every case, be treated as a shareholder, within the meaning 
of section 5151." The reasoning of Chief Justice Waite in Anderson 
V. Warehouse Co., 111 U. S. 479, 483, 4 Sup. Ct. 525, is to the same 
effect. It is according to principle that a burden of this character 
should rest upon the actual owner, and, as a gênerai rule, there is no 
safer party to pursue than the actual responsible owner, on whom the 
ultimate liability must rest. Assuming that an assessment could 
hâve been successfully maintained against the agents who stood upon 
the bank records as owners, still the comptroller might properly, in 
his discrétion, elect to pursue directly the actual known owner. In 
doing so in this case, the comptroller elected the more équitable of the 
légal remédies, and the one which sensibly avoided eircuity of action 
and unnecessary litigation, by striking at once the source upon which, 
if no exceptional circumstances exist, and necessary remédies were 
employed by the agents, the statutory burden must flnally fall. It 
cannot be seen that any légal rule interposes, in a situation like this, 
to prevent reaching a resuit directly which admittedly can be reached 
indirectly. Neither can we see any prudential reason for pursuing an 
indirect légal course when a direct one is fairly and plainly open. 

The varions objections to évidence were upon the ground that the 
évidence tended to contradict the record as to ownership. As we sus- 
tain the view of the circuit court that the issue of real ownership was 
material, that the fact of such ownership may be shown, and recovery 
had from the actual owner, it foUows that the évidence was compé- 
tent, notwithstauding it tended to show a différent state of facts as 
to ownership than that disclosed by the record. The objections to 
such évidence were, therefore, properly overruled. The judgment of 
the circuit court is afSrmed. 
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MBCHANICS' SAT. BANK v, FipDLITY INSPRANOB, TEUST & SAFB- 

DEPOSIX 00. - \ 

(Circuit Oourt, B; D. Peansylvania» lamiary 2Ô, 1889.) 

CoRPOBATioNa— BtisPENsioN iOE BtusiSESa— What Coustitptes.^ 

, T^e Kaifsaa, statute autboçlalng sults, by cr^ditors ot a corporation 
âgainst stoekliblders "when, tte' corporation bçis stiSpéùdéa business for a 
' irear contemplâtes an àbsolaté âbandonment of thé corpioraté business, a 
suspension of oiily a i«rt tbeceof being Insufflclerit. 

THis was an action at Iw ty the Mechaniçs' Savings Bank, a Rhode 
Ipland c6ri)ora,tion, aga^nst tiie ï^delity Insurance, Trust & Safe- 
Beposit Company, a ÎPenii^yivania corporation, as administrator d. b. n. 
c, t. a. of the estate pf John G, E'^ading, deceased. Eéading was a 
stockhqlder in the Davidson Investm^çt Company, a <^orporation or- 
ganized under the lawg p| I^ansas, iEind îthe, suijt was brought; to enf orce 
the stock liability of hîis estate iandej^; ï|^e^^tansàs laws. /Th was 
a verdict for défendant^ but the coupt granted a new trial., 87 Fed. 
lis. TJie présent hearing is on rùles for judgmç^t notwithstanding 
ttiç verdict, and for a new frial. Discharged. y 

, Eussell Duane, for plaintiff. 
Eichard G. Dale, for défendant. 

BUTLER, District Judgc; Many înteresting questious are raised 
by the points reserved, but as ail of thein, except the one relating to 
the statute of limitations, were passed upon by Jiidge Dallas on a 
former trial of the case [87 Fed. 113], I need consider only the one 
excepted. This question involves matteir of fact, which the parties 
hâve submitted to the court, as weU as. of law. ' 

A statute of Kansas authoriz^ suits by creditors of corporations 
of that state, against stockholdera therein, under two distinct sets 
of circumstances — the one when corporations hâve suspended busi- 
nfâs for a year, and the other wheire exécutions against corporations 
hâve been returned unsatisfled; and the statutes of limitation of that 
state provide that "an action upon a' liability created by statute other 
than a forfeiture or penalty" must bé brought within three years of 
the time when the right of action accrues. [2 Gen. St. Kan. 1897, c. ■ 
95, § 12, subd. 2.] A statute of Pennsylvania, dated June 26, 1895, 
provides that "when a cause of action has been fully barred by the 
laws of the state or county in which it arose such bar shall be a com- 
plète defence to an action thereon brought in any of the courts of this 
commonwealth." [Laws Pa. 1895, p. 375.] The défendant allèges that 
the limitation of the cause of action hère sued upon commenced to 
run prior to July, 1892, when, as the défendant asserts, the Davidson 
Investment Company suspended business — notwithstanding the fact 
that the suit is founded, not on such suspension, but on the return 
of an unsatisfled exécution. The question of fact thus raised must 
flrst be determined. Did the company suspend business, as contem- 
plated by the statute at the time mentioned? The only testimony on 
this subject is that of Mr. Fitch, a former secretary of the company. 
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The most that can safely be predicated upon this testimony is that 
the Company temporarily suspended a part of its customary business 
prior to July, 1892, continuing other branches theretofore conducted, 
until a receirér was appointed, a year later, occupyiug and keeping 
open its place of business with no outward appearance of change, 
employing and paying its usual officers as theretofore. I do not be- 
lieve that this was such a suspension of business as the statuts con- 
templâtes. Such a situation does not seem to be within either the 
terms or the spirit of the statute, which I think contemplâtes an abso- 
lute abandonment of the corporate business; a situation that might 
be seen and unflerstood by creditors, and therefore justly be regarded 
as notice to them. The case of Sterne v. Atherton [Kan. App.] 51 
Pac. 791, cited by the défendant, is readily distinguished from the 
case before me. There the corporate business had been f uUy aban- 
doned, and the only question was about the applicability of the stàtute 
to such a State of facts. In answer to the argument that it was un- 
reasonable to hold the creditors to notice of the abandonment, the 
court pointed out that the circumstances brought the case within the 
terms of the statute, and that the argument was, therefore, one which 
the législature alone could regard. This was true; the situation was 
unequivocal, and open to the observation of creditors, who thus had 
such notice as it afforded. To treat this statute as applicable to the 
case before me, where the business was coatinued as befôre described, 
and appearances were unchanged, would seem to be unreasonable 
and unjust. This view of the question of fact submitted, renders an 
examination of the several légal questions raised unnecessary. 

As respects the rule entered for a new trial — on the ground of 
after discovered évidence — ^it is sufiScient to say that I am not satisfied 
that this évidence could not as readily hâve been discovered before as 
after the trial; and furthermore that I do not believe the facts invoked 
constitnte a bar to the suit. 

The rules for judgment notwithstanding the verdict and for a new 
trial, are both discharged. 
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(Circuit Court, N. D. New York. February 2, 1899.) 

Mastbb and Servant— Négligence— Pleading. 

•A complaint which, by fair intendment, allèges that plalntlff, whllè In 
the empl&y of défendant, received Injuries through the f allure of défend- 
ant to guard a dangerous set screw, which caught and mangled plaintilï's 
arm while he was in the discharge of hls duties, In ignorance of the ex- 
istence of the screw, is sufHeient on demurrer, 

John S. Wolfe, for plaintiff. 
"William H. Eand, Jr., for défendant. 

COXE, District Judge. This is an action to recover damages 
for an in jury alleged to hâve been received by the plaintiff through 
the négligence of the défendant. The défendant demurs on the 
ground that the complaint does not state a cause of action. The 
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complaint will be deemed to contain every fact wjiich by fair întend- 
ment can be implied from its allégations. The complaint bears 
évidence of being hastily drawn. It contains averments which might 
better hâve been omitted and omits averments which, it would seem, 
might better hâve been stated. Notwithstanding this it is thought 
that the complaint can be construed to state a cause of action. It 
may be interpreted as alleging that the plaintiff while in the employ 
of the défendant received injuries tbrough the failure of défendant 
to guard a dangerous set screw, the existence of which was unknown 
to the plaintifl, which caught and mangled the plaintiff's arm while 
he was in the discharge of his duties in its immédiate vicinity. 

The question is an interesting one, and by no méans free from 
doubt, but it is thought wiser not to détermine it upon demurrer 
but upon the facts as they appear at the trial. In addition to the 
cases cited in the briefs, the attention of counsel is called to the 
following: Southern Pac. Co. v. Lafferty, 6 0. C. A. 474, 57 Fed. 
536; Car Co, v. Harkins, 5 C. C. A. 326, 55 Fed. 932; Railway Co. 
V. Kellogg, 94 U. S. 469. The demurrer is overruled. The défend- 
ant may answer within 20 days. 



BUTLER V. FAYBEWEATHEK et al. 

(Circuit Court of Appeals, Second Circuit. January 5, 1899.) 

No. 115. 

1. Wbit of Ebbor — Final Oedkhs— Commitmknt for Contbmpt. 

An order In an equity cause committing a witnéss, not a party to the 
suit, for contempt in refuslng to testlfy, is final, and rcviewable on a writ 
of error sued out by the witness before final decree In the cause. 

?, FEDERAL ConRTB— FoliLOWING StATB PbACTICE— EvIDENCE. 

Under Rev. St. U. S. § 858, provlding that the laws of the state in which 
the court is held are the rulea of décision for the courts of the United 
States as to the competency of witnesses. Code Clv. Proc. N. Y. §§ 835, 
836, in effect prohibiting the disclosure of Instructions given by a testator 
to an attorney employed to draw the wlU, Is binding on fédéral courts sit- 
tlng In New York. 
8. WiTNBssEs— Attoknbys— Privilkged Communications. 

Code Civ. Proc. N. Y. §§ 835, 836, provide that an attorney shall not 
disclose a communication made to hlm by a client, or the advice thereon, 
In the course of his professional employment, unless the privilège Is 
"expressly waived lipon the trial" by the client, but that he may testlfy 
"In the probate of a wUl * * • as to its préparation and exécution," 
if he Is one of the subscrlbing witnesses. Held, that an attorney who has 
prepared a codicil alleged to hâve been executed and published by the 
client, and afterwards destroyed by a third person, cannot be pequired 
to dlselose Its contents, and whether It was signed in présence of attesting 
witnesses so as to constltute a publication, the attorney not having at- 
tested the codicil. 
4 Same — Praud. 

The fact that the codicil was desbroyed fraudulently, an^ by an exécu- 
ter named in a subséquent codicil, doés not alter the case. 
6. Same— ExTHANEons Evidence op Communications. 

Nor is it materlal that witnesses other than the attorney wére présent 
when the codicil is alleged to hâve been executed and published, though 
they heard ail that took place, and were aware of the contents of the 
Instrument 
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In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Joseph H. Choate, for plaintiff in error. 
Roger M. Sherman, for défendants in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WAIJjACE, Circuit Judge. This is a writ of error to reyiew an 
order committing the plaintiff in error for contempt, in default of 
answering certain questions propounded to him as a witness in an 
equity cause pending in the court in which the order was made. The 
witness was not a party to the cause, and based his refusai to answer 
the questions upon the ground of privUege; he being an attorney, and 
asserting the questions to call for professional communications of his 
client. 

It is insisted for the défendant in error that the order cannot be 
reviewed upon a writ of error, but only upon appeal from a final de- 
cree in the cause in which it was made. This court, in Gould v. Ses- 
sions, 35 U. S. App. 281, 14 C. C. A. 366, and 67 Fed. 163, held a con- 
tempt of court to be a criminal offense, and an order imposing a fine 
theref or to be a judgment reyiewable by a writ of error at the instance 
of the party aggrieved. It was determined in Crosby's Case, 3 Wils. 
188, and declared by the suprême court in Ex parte Kearney, 7 Wheat. 
38, that an adjudication for a contempt was a conviction, and a commit- 
ment in conséquence an exécution. In New Orléans v. Steamship Co., 
20 Wall. 392, the suprême court said: 

"Contempt of court is a spécifie criminal offense. The imposition of tlie 
fine was a judgment in a criminal case. That part of the decree Is as distinct 
from the resldue as if it were a judgment upon an Indlctment for perjury 
couimitted in a déposition read at the hearlng." 

In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, the défendants in an 
equity cause were committed for contempt for the violation of a pre- 
liminary injunction restraining them from committing the acts to en- 
join which the suit was brought, and upon an application to the su- 
prême court for a writ of error the writ was denied upon the ground 
that the order of committal was not a final judgment or decree. That 
was a case in which the propriety of the order could hâve been recon- 
sidered by the court which made it at final decree, and, being an in- 
terlocutory order in the progress of the cause, could only be reviewed 
by the suprême court upon an appeal from the final decree. The case 
is quite différent, however, when a person not a party to the cause is 
imprisoned or flned for contempt. The order proceeds upon a matter 
distinct from the gênerai subject of the litigation. The aggrieved 
party has no opportunity to be heard when the cause is before the 
court at final hearing, and as to him the proceeding is finally deter- 
mined when the order is made. Not being a party to the cause, he 
could not be heard on an appeal from a final decree; and, unless he can 
be heard by a writ of error, he has no review, but must submit to the 
détermination of the court below, if the court has jurisdiction, however 
unwarranted it might be by the facts or the law of the case. It would 
be a reproach to the administration of justice if the statutes of the 
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Tîoltédi States conferriûg^ apipellàte jurisdiction upon this court to re- 
view ail final décisions of the circuit court failed to prbvide any means 
of reriew to the citizen who Jias been depriyed of his liberty or re- 
quired to pay a fine without ji^St cause. We think tlie powei- conferred 
extends to a case like tlie présent. 

Whenever, in a cause, theré is à détermination of some question of 
right, a décision is final, in the sensé in which an appeal from it is per- 
mitted, if it* décides and disposes of the whole merits of the cause aa 
between the parties to the appeal, reserving no f urther questions or 
directions for the further judgment of the court, so that to bring the 
eause again before the court, for décision will not be necessary. Mae- 
keye t. Mallory (decided by thia court Fe"b. 23, 1897) 24 C. 0. A. 420, 
79 Fed. Ij Rouse v. Horosby, 14 C. C. A, 377, 67 Fed, 219; Gumbel 
V. Pjtkin, 113 U. S. 545, 5 Snp, Ct. 616; Central Trust Cîo. t. Grant 
Locomotive Works, 135 U. S. 207, 10 Sup. Ct. 736. 

Upon Jts merits, the appoftl présents the question whether an attor- 
ney who has prepared a codicil to a wlU alleged to hâve been executed 
and published by the testator, his client, and frauduléntly destroyed by 
one of the executors named in a subséquent codicil, caa be required 
to disclose its contents^ and whether it was signed by the testator in 
the présence of attest'ng lyitaesses, in form and manner tô constitute 
^ ,vaMd publication; th« attorney being présent at the time of the 
alieged publication, but not being an attesting witness. Irrespective 
ofthe effect of the statuteof this state, the question would be free from 
doubt. The ru le of evidencî© which forbids an attorneyy without the 
consent of his client, to disclose communicationsmadeto him profes- 
sionally by the client, appliç^ generally to the contents of documents 
intyustéd to him, unless he is a subscribing witness, whether the docu- 
ments ;are évidence of title, formai instrumentsy or merely letters or 
memoranda. 2 Tayl. Ev. §§ 911-936. If he hàW attested an instru- 
ment for his clijgnt, the professional relation ia thereby abandoned 
pro^c yjce; and he may be icopipélled, not only t© prove its exécution, 
but ail that passed at the tin*e. An exception to the gênerai rule 
effists in the case of , testamentary dispositions (l?!Whaït. Ev. 591), 
upon the principle that the disclosure can affect no right or interest of 
the client. In Blackburn v. Crawfords, 3 WalL 175, it was held that an 
attorney who drew a will çould testify as to statemerits made by the 
testator abqut the legitimacy of his children and his'relations to their 
mçther, made in interviewa between him and the attorney preceding 
and connected with the préparation of the will. In Glover v. Patten, 
165 U. S. 894, 17 Sup. Cft* 411, it w£|s held, in a suit between devisees 
under a will, that statements made by the testator to counsel respecting 
the exécution of the will: or of similar documents were not privileged. 

By section 858 of the Èevised Statutes of the United States, the laws 
of the state in which the court is hjeld are the rulps of décision for the 
courts of the United States as to th9 competency of witnesses in equity 
Causes as well as in trials at commoh law; and, as construed by the 
suprême court in its iatest utterances upon the subjeet, this pro- 
vision supplies the criterion of the competency of évidence as well as 
the competency of witnegses. Connecticut Mut. Life Ins. Co. v. Union 
•Êrjflst Cp., 112 U. S, 250-255, 5 Sup. Ct. 119; Insurance Co. v. Eobison, 
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19 U. S, App. 266, 7 C. C. A, 444, and 58 Fed. 723. In this state thé 
common-law rules of évidence in respect to privileged communications 
hâve been materially changed by Code Œv. Proc. §§ 835, 836. Whether 
thèse changes were inconsiderate, and due to hasty and superflcial légis- 
lation, or whether they were made with a deliberate purpose to seal 
the lips of witnesses in cases where the courts had refused to do so, 
it is unnecessary to inquire. The statute must be given the effect 
which its language requires. Originally the Code merely provided 
that an attorney or counselor at law should not be allowed to disclose 
a communication made by his client to him, or his advice given thereon, 
in the course of his professional employment, unless that provision 
should be "expressly waived" by the client. The statute came before 
the court of appeals of New York for construction in two cases decided 
in 1888. In re Coleman's Will, 111 N. Y. 220, 19 N. E. 71, and Loder 
V. Whelpley, 111 N. Y. 239, 18 N. E. 874. In both of thèse cases it 
was held that the prohibition of the Code precluded the disclosure of 
instructions given by a testator to an attorney employed to draw his 
will; but in â)leman's Case it was held that, where the attorney became 
the attesting witness to the will at the request of the testator, the pro- 
hibition was "expressly waived," within the meaning of the Code, and 
the attorney was compétent to testify as to ail the circumstances at- 
tending the exécution of the instrument. Thereafter the Code was 
amended so that the prohibition should apply, unless "expressly waived 
upon the trial" by the client, but should not disqualify an attorney 
"in the probate ôf a will" from becoming a witness "as to its prépara- 
tion and exécution," if one of the subscribing witnesses thereto. As 
the statute now reads, no act of the client, except a waiver upon the 
trial, can be treated as a waiver of the prohibition of disclosure; and, 
except he is an attesting witness to a will, in no case is an attorney 
permitted to make disclosure in respect to the contents of any docu- 
ments or other information communicated to him in the course of his 
professional employment by the client. It foUows that the plaintifî 
in error properly declined to disclose the contents of the codicil, or 
testify to the déclarations of the testator attending its exécution. 

The circumstance that other witnesses were présent at the time when 
the codicil is alleged to hâve been executed and published, even though 
they heard ail that took place, and were aware of the contents of the 
instrument, is whoUy immaterial. Under such circumstances the 
other witnesses are permitted to testify to the communications which 
pass between client and attorney. Jackson v. French, 3 Wend. 337; 
Hoy V. Morris, 13 Gray, 519 ; People v. Buchanan, 145 N. Y. 1, 39 N. E. 
846. Nor does the circumstance that the complainants may be able 
to prove that the codicil was fraudulently destroyed by one of the per- 
sons who was appointed an executor of the will by a subséquent codi- 
cil deflect the opération of the rule against disclosure by the attorney. 
Probably the statute is not to be construed as intended to apply to 
cases of fraud contrivèd by the client and solicitor in concert, or to 
communications between them made in the course of a criminal 
scheme. Before the statute the privilège did not apply to ail com- 
munications between client and attorney, but only to such as passed be- 
tween them in professional confidence; and the courts generally repndi- 
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ated the proposition that the contriving of a fraud or the connîvîng în 
a crime could fonn part of the professional occupation of an attorney 
or counsel. There is no pretense in this case that the codicil, or any- 
thing which took place at the time of its alleged publication, was of a 
fraudulent or criminal nature. 

We conclude that the order of the court below was an erroneous 
exercise of power, and it is theref ore reversed. 



McGBHEB et aL T. McCARLBT. 

(Clrcnlt Court of Appeals, Flfth Circuit January 10, 1899.) 

No. 763. 

L Administratoh— Validitt of Appointment— Collatéral Attack. 

The valiâity of the appolntment of an administrator, made by a court 
of général probate jurisdictlon, cannot be questloned çoUaterally In an 
action brought by such administrator to recover for the tortious killlng 
of bis décèdent, It not appearing but that a Judgment In the action would 
render the matters Involved res judicata. 

8. Carriers— Action for Killing of Child— Sufficienct of Evidence. 

Proof that a station agent of a railroad Company made an 'assault on 
a woman waiting in the station for a train at night, by reason of whlch 
the woman's child, seven yéars old, beeame frightened and ran out on 
the traclis, and was run over and kllled by a train, is sufQclent t» war- 
rant a recovery against the company for the death of the child. 

& ExBMPLABT Damages— LiABiLiTY op Master for Tort op Servant. 

Bxemplary damages a:re not recoverable from a railroad company for 
the killing of a child, resulting from a wlUful and wànton assault com- 
mltted by an employa, whlch was not authorlzed or ratifled by the com- 
pany^i 

Writ of Error to the Circuit Court of the United States for the 
Northern District of Alabama. 

Zuma Allred, a cblld seven yeara of âge, havlng been run over and kllled 
at Belle Mina,,Ala., by a train of the Memphis & Oharleston Railroad Com- 
pany, Andrew J. McCarley was appointed administrator of her estate by the 
probate court of Blount county, Ala. As administrator, he then brought 
suit In the circuit court of Morgan county, Ala., against the recelvers of the 
Memphis & Oharleston Railroad Company, for $10,000 damages for the al- 
leged tortious killing of the décèdent The «ult was removed by the défend- 
ant recelvers to the United States circuit court for the Northern district of 
Alabama, As stated by the counsel for the défendant in error in their brief, 
the complaint présents three théories as to the cause of the child's death: 
"(1) That the dépôt agent for about half an hour before the arrivai of train 
trled to induce the child's mother to hâve carnal Intercourse wlth hlm, whlch 
she refused to do; and he flnally caught hold of her and caused her to scream, 
whlch awakened and frightened the child, aad caused her to run out on the 
tracks. (2) That there was a négligent failure to provide lights at the dépôt 
whereby the child or her mother could hâve seen the tracks. (3) That the 
engineér whlle coming Into the station negligently failed to keep a proper 
lookout, whlch would bave dlscovered the child on the track in time for him 
to bave stopped bis train before reaching her." The défendants below 
pleaded the gênerai issue, as also, speeially, contributory négligence on the 
part of both tbe child and her mothei, and that McCarley's appolntment as 

» As to Injuries caused by négligence or torts of servants of carriers, see 
note to Railway Co. v. Williams, 10 O. C. A. 466; and, supplemental thereto, 
note to Mulrana v. The Anchoria, 27 C. C. A. 651. 
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the cWM's admlnistrator was Invalid, because the child left no asset except 
the right of action for her death, which asset, it was alleged, dld not give 
the probate court jurisdiction to appoint an administrator. Tbe substance 
of the testimony glven on the trial by Mrs. Allred, the mother of the child, 
is as foUows: On December 1, 1893, she started from Oneonta, Ala., for 
Texas, with her five ehlldren, the oldest of whom was nine years old, and 
the youngest an infant in afins. They went by way of Birmingham, Ala., 
and thence to Decatur, Ala., over the Louisville & Nashville Railroad. At 
Decatur they changed cars to the Memphis & Charleston Eailroad. They had 
through tickets to Texas. Instead of taliing the west-bound train at De- 
catur, they tooli the east-bound train at about 4 p. m. A railroad agent at 
Decatur told Mrs. Allred to take the latter train. The conductor of the east- 
bound train, on discovering that she was on the wrong train, told her to 
stop at Belle Mina, a station on the Memphis & Charleston Railroad six miles 
from Decatur, so that she could go back to Decatur. She got ofC at Belle 
Mina with her children about sundown. The dépôt agent at Belle Mina told 
her to go into the dépôt and wait. She dld so. There was a platform around 
the dépôt. There was a lantern in the waiting room, but no light on the 
platform or tracks. It was a dark night. The agent said that the west- 
bound train would corne about midnight. He stayed in bis office for about 
an hour after Mrs. Allred arrived. He then went away, having given her 
a key to lock the door of the waiting room on the inside. The children went 
to sleep. About 30 minutes before the time when the west-bound train was 
due, the agent returned to the dépôt; and, Mrs. Allred having unlocked the 
door at his request, he entered the waiting room. After some conversation, 
he solicited her to go into an adjoining room to hâve sexual Intercourse with 
hlm. She refused. He continued his solicltation, and flnally seized her by 
the arm. She screamed, and the children awoke. The little girl, Zuma, 
ran ont of the waiting room, down the platform steps, and on the track, 
close by, where she was killed by the west-bound train, which was just 
arriving. The dépôt agent testifled, and denied the assault. He stated that 
there was a light in the waiting room, and that hia impression was that a 
light was shining out of the bay window; that his impression was that his 
lantern was on the platform. and that the light allowed the track to be seen 
witbout diffleulty. A witness testifled that he was in bed in a room adjoin- 
ing tbe waiting room at the time of the alleged assault, and did not hear 
any outery from Mrs. Allred. The engineer and fireman of the train that 
killed the child testifled, in substance, that everything was done to stop 
the train in time to save the child. There was évidence pro and con as to 
whether a small fund of $1.25 was made up for Mrs. Allred at Belle Mina 
before the accident. The baggage master at Decatur testifled that he did 
not direct Mrs. Allred to take the east-bound train. Several witnesses tes- 
tifled that the dépôt agent at Belle Mina bore a good character. 

There are 44 spécifications of error in the record. They relate to and com- 
plain of the following matters: The overruling of demurrers to the com- 
plalnt. The sustaining of motions to strlke out pleas. The overruling of the 
objection to the entlre transcrlpt of proceedings in the probate court appoint- 
ing McCarley as administrator. The overruling of objections to certain ques- 
tions to and answers by Mrs. Allred and another witness. The refusai of 
the court to direct a verdict for défendants below. The refusai to charge 
that, even if the alleged assault is proven, it was not the proximate cause 
of the injury. The refusai to charge that McCarley Is not administrator, 
and not entitled to recover any damages for the death of the child. The 
refusai to charge that only compensatory, and not punitive, damages are re- 
coverable. The refusai to charge that. If the jury believe the évidence, 
their verdict must be for the défendants below. The refusai to charge that, 
even if there were no lights at the dépôt or the platform, yet, if the jury 
believed that this was not the cause of the decedent's stepping on the track, 
and that she could hâve seen the track by the aid of the headlight, the f ailure 
to hâve lights at the dépôt would not be a négligence of which she could 
complain. The refusai to charge that, in considering whether the mother 
or the child knew the location of the tracks, the jury might consider the 
fact that both arrived at Belle Mina before dark, and stayed in the immédi- 
ate vicinity of the track until midnight The refusai to charge that, if the 



mota^t Was négligent In allowlflgthe child tp gêt tti)on the track, the plalntiff 
beloW eaiinot recover. Thé reftfsal to charge that the action is not for dam- 
ages rèsnltlng from the assattlt* but for thë death of the ehlld, and unless 
the jtiry'Is satlsfled thàt the Asstttilt was the ptoximate cause Of the child's 
dekthjand that the deatfi coula flot hâve occurred but for the assaùlt, the 
plaintifC below cannot recoVer uMer the first count. The refusai to charge 
that even If an employé of thé défendants did misdirect Mrs. AUred, at 
Decatur, to take the east-boùnd train, the misdirection was not the proxi- 
mate cause of the death. The refusai to charge that if the jury believe that 
the approaeh of the train waS' tlie cause of the deeedent's death, and that 
in Such frlghtened condition she étepped or rân on the track In front of the 
train, and so close thereto that the tralnmen tiould not hâve àvoided the in- 
jury, then the plaintifC below cannot recover Ih this cause. The refusai to 
charge that: "The good character of the depot agent Is admissible in this 
cause as tending to prove the falsity of the charge of assault upon the 
mother of sald Zuma AUred; and I charge yoù that It may be suffi cient, if 
proved €6 ypur satisfaction to bê good, to getierate a doubt In your mind as 
to whetheir sald assault was cèmmltted, and If, from the évidence of his 
good character, yOu bave a doubt or uneertâlnty as to whether he committed 
sald alleged assault, then ydu njïlst flnd that sald assault was not committed; 
and In this event, If yoù believe from thfe évidence that the said child ran 
updn the 'track of sald rallroad Ih such close proximity to the train as that 
the use of au préventive effort could not have averted the injury, then your 
verdict mùst be for the defefldahts." The refusai to charge that, If the 
Jury beliéVéd the évidence; 'thelr verdict must be for the défendants below 
on each bt thé flrst, third, and fourth counts of the complalnt. (The second 
count oit thé coihplaint had bfeen strieken out by amendaient.) The refusai 
to grant a new trial. Thé tWalresulted in a verdict and judgment in favor 
of the plalntiff below for |2,625, f rojm whlch judgment the receivers have 
taken thelr wrlt of error to this court. 

Milton Humes, for plaintiffs in error. 
Henry Kirk White, for défendant iû error. 

Bef ore PABDEE and McOOEMICK, Circuit Judges, and PAE- 
LANGE, District Judge. 

PAELAJfGE, District Judge (after; stating the facts as above). It 
appears to us that the gravamen of the complalnt of the plaintiffs in 
error coïjsists of the alleged in validity pf the appoîntmënt of the ad- 
ministrator whbbrought this suit, the refusai of the trial court to direct 
a verdict «igainst the plaintiff below/ the refusai ta give a spécial charge 
conçerning thé good character of the dépôt agent çharged with the 
assatllt ftpôn the ttiothpr ojf the décèdent, and the refusai to restrict 
the jury to compènsatpry damages. , as to the flrst three of those 
matters, we are of opinion that the lower court did not err. 

The appôintmeflt bf the administratOr should not liavè jbeen inquired 
into collàt^pàlly in this çase. Tlje;. court which appoiiîted him had 
geperal ppobatQ jurisdictJQn. It has not been shown that a final de- 
terminationdn this cause, asibetween McCarley, suing as administrator, 
and the plaintifs in error, would not beres judicata, and a complète pro- 
tection agài^st'anpther suit for the game.cause of action! This pro- 
tection jç ftU the interest which the plaintiffs in error have in the point. 

Thè lûw,ei? court did not err in refusing to direct a verdict in favor 
ôf the déféfadtçïits below; If it be truë thât the' dépôt àgeut, by mak- 
ing aïï aèl^^ult flpbn the. lùbther of the child, sb terrifleid the child that 
fihe rai^ mX iipon the track, and that there, because of her fright and 
the drcuMstances then aurroundlng her, sheiwas run over and killed 
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by the train, we see no reason why the plaintiff below should not re- 
cover. Again, the alleged failure to provide proper and sufflcient 
lights, whether the same be considered as an independent cause for 
recovery, or as a circumstance in the matter of the assault upon the 
mother, and the conséquent fright and bewUderment of the child, was 
also a question for the jury. "We therefore conclude that a direction 
to the jury to flnd for the défendants below would hâve been improper 
and erroneous. 

It is clear that the spécial charge concerning the good character of 
the dépôt agent was properly refused. The défendants below had the 
full beneflt of that évidence. It seems to bave been admitted and 
heard without objection, and the judge charged the jury that the char- 
acter of the dépôt agent was conceded to be good. Even if it were 
true, as contended on behalf of the plaintiffs in error, that the character 
of the dépôt agent was admissible in this casé, it would not follow that 
the spécial charge should hâve been given. This charge required proof 
of the assault beyond a reasonable doubt. It went even beyond this, 
and required the jury to flnd against the plaintifE below on the ques- 
tion of the assaidt, if the character évidence generated in the minds of 
the jury any doubt or uncertainty. 

But a majority of this court flnds material error in this cause, re- 
sulting from the failure of the trial court to charge the jury, as the 
défendants below requested, that only compensatory, and not punitive, 
damages were recoverable in the case. It is plain to us that under 
the doctrine of Railway Co. v. Prentice, 147 U. S. 101, 13 Sup. Ct. 261, 
no punitive damages could be recovered in this case. It is not claimed 
that the corporation ever authorized or ratifled the alleged négligence 
pr assault. While the corporation may be compelled to make com- 
pensation for the tortious act of its servant committed in the scope of 
his employment, even if the act be willful and wanton, yet, if the cor- 
poration be itself innocent, it cannot be punished by the infliction of 
vindictive damages. See circuit court of appeals, Seventh circuit, in 
Eailway Co. v. Euss, 6 C. G. A. 597, 57 Ped. 822. We flnd nothing in 
the statute law of Alabama which would require a departure from the 
doctrine announced in Eailway Co. v. Prentice, supra. On the con- 
trary, we flnd that the suprême court of Alabama, in construing the 
very statute under which this action was brought (Code Ala. 1886, § 
2588), said that the damages recoverable under that statute are com- 
pensatory, and not punitive. Williams v. Eailroad Co., 91 Ala. 635, 
9 South. 77. We are clear that the judgment must be reversed be- 
cause of thé error above stated. It is ordered that the judgment of 
the lower court be reversed, and that this caiise be remanded to that 
court, wit^ the direction to grant a new trial. 
<»lF.-30 
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CONNELL y. SOUTHERN RT. CO.» 

(Circuit Court of Appeals, ,Flfth Circuit January 10, 1899.J > 

No, 742. 

L Railhoads— Injurt to Pbrson on Trace — Thespassbbs. 

Défendant railroad company entered Into a contract wlth a second 
Company for the exclusive use of certain terminal traeks of the latter on 
wliich to run trains to and from exposition grounds, the two companles, 
howerer, sharlng In the expenses and eamings of such trains. Such 
traeks ran through the yards of the second company, in whlch was 
Bituated Its yard office, In cloae proximlty to one of the traeks so used 
by défendant. 'HM, that a person In the yards and at such building on 
business wlth the second company, and rightfully there as to bucU com- 
pany, was not a trespasser as to défendant 

>, Same— Speed of Trains— Négligence. 

It Is the duty of a railroad company to exercise due care In the run- 
nlng of Its trains at ail places where It had knowledge that there are 
llkely to be persons on or near Its traeks, to avold Injury to such persons, 
whether or not the place Is a public crosslng. In an action for the 
death of a person struck and kllled by défendants train In the evenlng 
In front of the yard office of another road, the doors of whlch opened 
on the slde next to the track used by défendant; whlch was about seven 
feet from the building, it belng shown that numerous persons, chlefly 
employés of the other road, frequented the building, passlng In and out 
of the doors at ail hours, the question of the speed of the train, and the 
manner of its opération, the Ughting of the place, the existence of 
guards, and the other surroundings of the place, are ail mattera for the 
Jury, as bearing on the question of defendant's négligence In operating 
the train.i 

In Error to the Circuit Court of the United States for the Northern 
District of Georgia. 

This was an action by Nannie E. Connell against the Southern Eail- 
way Company to recover damages for the death of her husband, alleged 
to hâve been caused by the defendant's négligence in the opération of 
one of its trains. Under instruction of the court, a verdict was re- 
turned for défendant, and plaintiff brings error. 

J. T. Pendletonand J. L. Hopkins, for plaintiff in error. 
E. T. Dorsey, P. H. Brewster, and Saunders McDaniel, for défendant 
In error. 

Before PARDEE and McCOEMICK, Circuit Judges, and SWAYNE, 
District Judge. 

McCOEMICK, Circuit Judge. The Southern Eailway Company and 
the Georgia Eailroad Company entered into the foUowing contract: 

"Thls agreement and contract made and entered Into on this 22d day 
of July, 1895, by and between the Southern Railway Company, party of 
the flrst part, and the Georgia Railroad Company, party of the^' second 
part both havlng terminal faclUtles at Atlanta, Georgia, wltnesseth: That 
whereas, the people of Georgia are contemplatlng the maklng and présenta- 
tion of a Cotton States and International Exposition, to begln at Atlanta, 
Georgia, on the 18th day of September, 1895, and to continue for nlnety days 
or more, whlch Is expected to draw a large number of vlsitors to attend the 

1 Rehearlng denled February 21, 1899. 

> For liability of carriers for négligence of thelr servants, see note to Rail- 
way Co. V. Williams, 10 0. 0. A. 466. 
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same; and whereas, on account of the situation of the promises at which 
the said exposition will be held, the burden is east upon the said Southern 
Railway Company to deliver and return visitors who may attend the same 
by railway; and whereas, the préparation necessary to inaugurate and con- 
tinue such service will involve heavy outlays and expenses; and whereas, 
the said Georgia Railroad Company, for the purpose of aiding this public 
concern, and joining in the gênerai désire for the successful opération of said 
exposition, has ofCered, on a libéral and équitable basls, to contribute the 
use of certain of its traclis at its terminal at the passenger dépôt in Atlanta, 
Georgia, for said purpose, and during the continuance of said exposition, 
and until a reasonable time shall hâve elapsed for a return of the same for 
its own proper use: In considération of ail which it Is agreed: (1) That 
the Georgia Railroad Company offers to the said Southern Railway Com- 
pany the use of certain of its traclis contiguous to its said dépôt, as is shown 
by a plat hereto attached and made a part of this agreement, during the 
period aforesaid. (2) ïhe said Georgia Railroad Company offers to join 
the Southern Railway Company in the whole enterprise by sharing the eam- 
ings that shall bave been made by the Southern Railway Company in said 
transportation, and ail operating expenses incurred by the same, except the 
costs of accidents of whatsoever nature, on mileage basis of traclis pro- 
vided by each for said purpose; it being understood that the cost of malsing 
ail the change ,in tracks and switches, and the cost of ail platforms, pas- 
senger sheds, etc., to be constructed on property of the Georgia Railroad 
Company, shall be borne solely by the Southern Railway Company, and 
the Georgia Railroad Company will not enter upon the tracks ref erred to 
with its engines or cars. (3) The mileage is to be the actual mileage of a 
double-track railroad from Loyd street, Atlanta, to the terminus at the 
grounds of the Exposition Company, as used by said trains, and the mileage 
of the Georgia Railroad from Loyd to the point where the tracks of the 
Southern Rail-way wiU connect with the tracks of the Georgia Railroad, and 
the Southern Railway mileage from that point to the terminus. (4) The 
rates and expenses are to be entirely under the eontrol of the Southern Rail- 
way Company, of which due report is to be made to the Georgia Railroad 
Company. (5) The tracks of the Georgia Railroad Company at and near 
the passenger dépôt in Atlanta, which, under this agreement, will be ehanged 
frbm their présent condition, as shown by said plat hereto attached and 
made a part hereof, shall be restored promptly after the exposition. (6) In- 
asmuch as the opération under this agreement will bar the said Georgia 
Railroad Company from access to the Atlanta & West Point Warehouse and 
tracks thereof, it is agreed by the Southern Railway Company that it will 
switeh the freight ears of the said Georgia Railroad Company to and from 
the same, free of charge, during the term of this agreement. (7) The South- 
ern Railway Company will build, at its own expense, a siding on the front 
side of the Atlanta & West Point Warehouse, provided the owner of the 
warehouse permits the same, free of cost. (8) If the Georgia Railroad Com- 
pany has the right, by décision of arbitrators, to use the Bell Street Compress 
freely with the Southern Railway Company, the Southern Railway Company 
will provide suitable arrangements for the Georgia Railroad to switeh the 
cars at night to and from the compress at such times as exposition trains 
are not in service. This contract to be effective only by ten days' written 
notice from the third vice président of the Southern Railway Company to the 
gênerai manager of the Georgia Railroad Company. In testimony of ail 
which said parties, by their proper officers, having previously been thereunto 
authorized, hâve hereto set their names in duplieate, on the day and date 
above written." 

At the date of the making of the contract just recited there was in 
force in the city of Atlanta an ordinance to the effect that: 

"No railroad engine, with or without cars attached to the same, shall be 
run through any part of the city of Atlanta at a greater rate of speed than 
six miles per hour. Any engineer or other person in charge of an engine 
who shall vlolate the above section, may be arrested by any officer or mem- 
ber of the police force, and taken before the recorder's court, and may on 
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conviction b€ flned Ina Sum not exceedlng Ave hundred dollars, or be im- 
prisoned not exçeeding thirty days, elther or both, in the discrétion o£ the 
court." 

On Sepember 16, 1895, this prdinance was amended by adding there 
to the foUowing: 

"i?rovided ttiis ordlnance shall iiot apply to trains of the Southern Railway 
Company transportlng passèièeî* to and from the^ Cotton States and In- 
ternational Exposition, if salq; conipany bef ore runnlng sueh trains f aster 
than six miles an hour shàll 'éîiter into an obligation with the mayor of the 
City of Atlanta to hold the clty'of Atlanta harmless on accoùnt of any danl- 
age which may resuit to piersonS or property on acconnt of injury inflicted 
by the rapid running of the traltis of said company over any of the street 
crdssings at a greater rate of ëpeed than six miles an hour, and to reimburse 
thé city of Atlanta in any âa!tn&ges it may hare to pay on account of in- 
juries so occàsioned.'' 

On the same day (Septeâihei!' 16, 1895) the third vice président of the 
SbtithËifû Eailway Compaûy,'piirporting to aCt fç^ir it, entèred into bond 
in the suin of 150,000, payable to the mayor of the eity;Of Atlanta and 
his successors in office, conditioned as follows: 

"The condition of the^ aboyé obliglàtion Is such thàt If thé said Southern 
Ballway Company, or Its éuçce^sors, shall hold the city of Atlanta harmless 
on account of any danaagë]-<Fhllài''may resuit to peinons or property on ac- 
count 6* Injteles inflicted »y thé rat)id running of the trains of said com- 
pany oyeir aiijr of the strdet ètOjSslhgs of said cityàt à greater rate of speed 
than glX îÉiiles an hour, aficl . àhall reimburse the sajd èlty for any damage 
or expèjQiBè bf lltlgatlon ot dtiiérwise which it mâj' ha-i'e to pay on account of 
injuries ébôccasloned in the, rtilihing of thetrainfe ,of said Southern Railway 
Company to and from the Cotton States and Inferhàtionàl Exposition grounds, 
durihg the inonths of Septèïiibér, October, Norembef, and Décember, 1895, 
then the above obligation shàll be void and of uôné effécf; otherwise It shall 
rem^n iû 1^11 force and Tlrftiè." 

Soriie changes and additions to the tracks baving beèn made, and the 
eqùiptoedi; fôr running thé e^bsition trains pirpivided, the trains be- 
gan to'riin, on the opening pf the iexpositipi;,/ September 18, 1895. 
From the Alianta terminal at Loyd street an incîosure was construct- 
ed, extending in the direction of the exposition grounds down into the 
yard of the Oeorgia EaUïbâd, about 375 fëet. ^ Near the Loyd street 
terminal, but exactly how near the proof does not show, there was con- 
structed a eross-over switch toconnect the two tracks that were to be 
used and Hvere used by the exposition trains. About 300 yards east — 
that is, in ttfp direction Of ;the exposition groqnds— -of this cross-over 
switch wfts situàted a building which is called the "Yard Office" of the 
Georgia Kailroad. This bnilding was north of, and fronted towards, the 
tracks which were used by the exposition trains, and extended alohg 
them (not 6xà<îtly parallel, for there was a slight curvature in the track) 
to the length probably of 35 or 40 feet. The track on which the exposi- 
tion trains returned to Atlanta was situated nearest to this building. 
At the east end— -the end. nearest the exposition grounds — the nearest 
track M^àÉ abôut 6^ fêet from the face of the building, and at the west 
end it was a féW inches Over 7 feet. In this building, and facing 
thèse tracks and flve or more others in the yard, there were two doors, 
one enterîng a room which is called the "East Rpom," and the other 
entering i^ room which is called the "West KoPm," the distance be- 
tween thèse doors from center to center being 24 feet, The west room 
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was a double room, or had a small room eut off from it on the east, with 
a communicating door between this small room and tbe west room, 
but with no communication between it and the east room. In this 
middle room there was a window facing the tracks. From each door 
there extended a platform 4 feet wide, on a level with the ground, and 
reaching out to the north rail of the nearest track. Immediately in 
front of the door of the west room was placed a railing running along 
the track, at a distance from the door that would enalble two persons 
to pass each other between the railing and the house. The west end 
of this railing and the wall of the house were connected by a cross 
railing, to prevent ingress and egress from or towards the west. Ex- 
actly how far the railing in front of the west door extended east of 
the platform the proof does not show, but not far enough to reach the 
platform in front of the east door. The west room, including the com- 
municating room, was the yard master's office, and was furnished with 
téléphone connection and other necessary appointments. The east 
room was furnished with benches, and used as a waiting room for the 
yard hands and other employés whose business called them to the yard 
master's office. Immediately west of the platform that was in front 
of the east door, and set in the corner which this platform made with 
the yard-office building, was a téléphone post 11 inches in diameter, so 
planted that there were 9 inches between it and the face of the build- 
ing. 

On November 6, 1895, J. T. Connell shipped from Camak, Ga., by the 
Georgia Eailroad, two cars of cattle, wMch he wished to hâve go to 
Vicksburg, Miss. They were to be forwarded from Atlanta by a road 
then operated by the Southern Eailway Company. A servant, Isaac 
Brinkley, accompanied the two cars of cattle on the freight train, 
which arrived at Atlanta about 8 o'clock in the evening of that day. 
At Camak, Mr. Connell himself took the passenger train at about half 
past 1 o'clock, and arrived at Atlanta ahead of the train which brought 
his cars of cattle. About 7 o'clock he went to the freight office to 
see the freight agent of the Georgia Eailroad Company, and presented 
to him (G. R. Pace) the con tract he had for two cars of cattle going to 
Vicksburg, Miss. He said he wanted them transferred to the South- 
ern road. The agent had no billing at the time, and therefore went to 
the telegraph key, and called up the agent at Camak, the junction of 
the main Une with the Maçon branch, and got from him the numbers 
and initiais of the two cars, and the time the cattle were watered, féd, 
and loaded. He then telephoned the yard office of the Southern road, 
and told them that thèse cars would be there inside of two hours that 
night. He also telephoned the agent's office of the Southern Railway, 
at Peters street, and told them — those in charge of the agent's office 
at Peters street — that the cattle would be there, but that the billing 
would not reach them until the next morning. He then notified by 
téléphone the Georgia Railroad's yard office, hereinbefore described, 
and gave them instructions to bave the two cars delivered to the 
Southern Eailway. Mr. Connell remained a little time in the freight 
agent's office, read a letter from his family, chatted pleasantly with 
persons in the office, and seemed to the agent to be "a very chummy 
fellow in every way." He then asked how far it was to the Peters 



470 91 FEDERAL REPORTER. 

Street office of the Southern Eailway, and was told that it was about 
three-quarters of a mile. He said he did not believe he wanted to walk 
that far, but would go down and ride around the belt with the stociî. 
After this (at about 10 o'clock, the witness thinlis, but from the other 
testimony we judge it was earlier) Mr. Connell came to the gâte of the 
inclosure at the Loyd street terminal, above mentioned, and manifested 
a wish to go through, when the guard, G. K. Gilbert, told him that he 
could not go through. Mr. Connell answered that he would like to go 
through, but if there was a raie against it he would abide by it. The 
witness told him no one was allowed to go through theré; that it was 
dangerous; and that his (the guard's) duty was to prevent any one from 
going in. Mr. Connell said that he had some stock he wanted to see 
about, and that he would go around there some way, and went ofE. 
He was very pleasant in regard to it. Mr. Connell reached the yard 
office, by what route the proof does not show. "V\Tien he got there he 
found his servant man, Brinkley, in the waiting room (east room), and 
got from him a paper he had. He then gave his overcoat and satchel 
to the servant, and went out towards the west room. At the door of this 
room he met T. C. Christian, the yard foreman, or foreman of the engine, 
who at night acted as yard master, and who was starting out to his 
engine. Connell asked Christian about the cars of stock, saying that 
he had two cars, and wanted to get them transferred to the Southern 
Eailway. At the same time he presented a bill of lading, which 
Christian took, and turned back into the office; leaving Connell stand- 
ing at the outside of the doôr, at the railing. Christian handed the 
bill of lading to Langston, an employé in the office, and asked him if it 
was ail right for the stock to go forward, who said it was, and turned 
to the téléphone, Christian remaining standing near the téléphone. In 
a few minutes — ^not more than two or three, and bef ore Langston could 
get the connection with his téléphone — ^the incoming exposition train 
passed, and Mr. Connell received injuries which in a few days resulted 
in his death. Isaac Brinkley says that Mr. Connell came back to the 
east room after he had been to the west room with his papers, and di- 
rected him (the witness) to get his (Connell's) satchel and overcoat, and 
then walked out, starting to go to the door of the other room, where the 
men were. This witness says further: "He was struck immediately 
upon leaving the room I was in. When I got his satchel and overcoat, 
and got to the door of the room I was in, I heard him cry out." 

Mr. Connell had a wife and four children. His surviving widow, 
suing for herself and for her four minor children, brought this action 
against the Southern Railway Company, March 5, 1896, claiming dam- 
ages for the death of her husband, averring that it was occasioned by 
the négligence of the défendant company. She alleged that the yard 
office was a place where the public transacted business with the Georgia 
Railroad & Banking Company relative to the shipment or transfer from 
that road to another of loaded cars; that it was the only place where 
the public could transact with promptness such business, and was the 
place where the public were and are invited for that purpose, and was 
a place where a person with such business had a légal right to go; 
that the défendant company was négligent in placing its track too 
close to the house and téléphone post; that prier to the exposition, and 
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now, the track (its nearest rail) was and is nine feet south of the yard 
oflace; that, to make its connections, the défendant company moved 
the track nearer to the house, so aa to leave only about two and one-half 
to three feet between the téléphone pôle and the rail of the track, 
whereby it was made dangerous for the public to go to the house, or 
to pass from one room thereof to the other, by reason of the trains pass- 
ing on the track; that there were no lights placed there to warn peo- 
ple of the danger while transacting business at the yard office, nor 
were there any railings placed between the house and the track to pro- 
tect or warn persons of the danger from passing trains; that the train 
which struck her husband was running at the rate of 25 miles an hour; 
that the engine was going into the city backwards, with the tender in 
front, and the light placed so far back on the tender as to be practically 
useless in advising people of the approach of the engine, and to enable 
the engin eer to see persons near to the track. 

The answer of the défendant, besides the admissions and déniais of 
matters as pleaded in the numbered paragraphs of the déclaration, for 
affirmative défensive plea set up that Connell, before he went to the 
place where he was struck by the defendant's engine, was warned that 
there were many tracks and many passing trains at the place where he 
was struck, and that his death was the resuit of his own négligence and 
lack of care. 

There was proof to show that the défendant company had moved 
the track so that the rails were placed somewhat nearer to the yard 
office than they had been before. There were no warning lights placed 
outside of the yard office. There was no protecting railing, except im- 
mediately in front of the door to the west room, which, immediately 
west of that door, was connected with the house. The incoming pas- 
senger train which struck the deceased was puUed by an engine that 
was running backward, with the tender in front. There was some 
conflict in the évidence as to the character and position of the light that 
was on the tender. The testimony was conflicting as to the rate of 
speed at which the train was running at the time the deceased was 
struck. The estimate of some of the witnesses was 13 miles an hour. 
Others gave it at 25 miles an hour. There was no direct testimony 
as to exactly where, with référence to the rail of the track, deceased 
was at the instant he was struck. The engineer, the flreman, and the 
conductor had ail seen him just before he was struck, but each thought 
he was in a position where he could hâve and had stepped out of the 
way of the train, until they saw that he was hit. The conductor 
thought he was not knocked down by the engine, but had tripped 
against the north rail of the track, or against the railing that was in 
front of the west door, and went down so that his feet were struck by 
the car and crushed. Besides the proof in référence to his dealings 
that evening with the employés in the yard office, there was other 
testimony tending to show that it was not unusual for shippers of stock 
to visit the yard office to expedite the transfer of their cars from the 
Georgia Kailroad to Connecting lines. The proof tended to show that 
such was the custom in the yard office of the défendant railway com- 
pany. The proof also showed that there were at ail times a number 
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Gf persciiis (railroad employés) standing àrotind and pàéaig about this 
yard-offlce building. 

In this gtate of the proof the circuit court charged the jury as fol- 
•lowSr ■ ' '■ ' ■■ ■ ' '"''"\ 

"I wUl State that In thls ç?.se the court la of opinion that the plaintiff is 
net entitled to recover, under anyvlew of the évidence submitted as to the 
proxlmity of thîs yard master's office to the track of the défendant eompany. 
As to the deceased belng Invlted to corne there and transact his business, 
or being permltted to comeithere and transact his business, if thls was a 
nuisance, or a dangerous place for whlch there was lia.bility. In the opinion 
of the court It was on the part pf those who Inyited him there, and permitted 
hlm to corne there, and not on the part of thls défendant eompany. As to 
the speed of the train, a question might arlse,— a serions question,— if this 
accident had occurred at a crossing,— a public street crossing,— Instead of 
happening where it did. Happening where It did, I don't thinli the speed 
of the train cuts any figure In the case at ail. In other words, the court is 
of opinion, relievlng it of ail outslde matter, that the deceased was on the 
track, or so near the track, of the defendailt Company, that he was in danger 
of belng hurt, at a place where he, had no right to be, as against this eom- 
pany; and the only right he could hâve, as against this eompany, would be 
m the event they could hâve saved his life after they discovered his péril. 
Oounsel for the plaintifC hâve declined to put their case on that ground, be- 
cause they do not believe that Is the truth about It, and do not belleve that 
they saw him in tlme to save his life. Therefore the case stands upon the 
other ground; and, although reluctant, I feel it my duty to instruct you to 
return a verdict ta favor of the défendant." 

— To which charge as a whole, and to three specifled parts of it, plain- 
tiff then excepted, and presented numer0ùs r'equests to charge, which 
the court refused. 

We think the court erred in the charge given. We do not further 
notice the charges requested and refused, because the views we hâve 
with référence to the charge given will àvoid' the necessity for like 
requested charges on a new trial. We do not discuss the flrst ground 
stated in the court's charge in support bf the instructions to the jury 
to find a verdict for the défendant, because it appears to us, from the 
nature of the whole proof, that the matters it invplves are substantially 
immaterial in this case. We thihk the second ground on which the 
court bàsed its instructions to the jury is' clearly erroneoUs. The rela- 
tions between the défendant railway jionipany and the Georgia Eail- 
road Company were euch that, if the deceased waè not a trespasser in 
the yard office, or oh the grounds of the railroad couipahy, he was not 
a trespasser as to the défendant railway companj/. Ànd, whether he 
was or was Bot a trespasser, the fact that he Was àt a place where 
numerous persons were coBstantly passihg in and but of the east and 
west rooms, and standing about the doors, Or passipg from one to the 
other, — even though thèy were ail employés in the yàrd oiïice, — im- 
posed upon fiie defendaiit railway compàpy, in rtinping its cars past 
thàt place, the duty to use such a rate of spëed as would not endanger 
the lives of thése employés;^ and, in that state of thg case, Connell could 
reasonably ifely on the déifendant's dischai?ging thîs duty. The rate ot 
speed of thé train in pasfeing that point Wàs therefore a material con- 
sidération,' to be subinitted to the jury in àscertaining the truth of thë 
plainttffi's averment of négligence on the part of the défendant railway 
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Company. Crossings of roads and streets receive particular mention 
in the adjudged cases, because carriers are charged ^^ith notice that at 
such places persons are liable to be exposed to danger from passing 
trains. The ordinance of a city may sometimes fix the rate of speed 
at Street crossings. In a city such crossings are usually numerous, 
and 80 near together that, if the rate of speed is limited to six miles 
an hour (the usual limit) at the crossings, it practically brings the train 
to that rate between crossings. The ordinance in Atlanta applies to 
ail places within the city limits, except so far as modified in favor of the 
défendant company. A railroad company is required to regulate the 
rate of speed of its trains with regard to the existence of the fact that 
there is or is not, in certain localities, danger to persons or property 
incident to that mode of movement. In the absence of any ordinance, 
it would be négligence in such a company to rush its trains through 
the streets of a populous city at a dangerously high rate of speed. 
When there is such an ordinance, the rate named therein is taken by 
the courts to be, prima facie, a safe and careful rate, and the use of a 
higher rate than that named in the ordinance is prima facie négligence. 
The city of Atlanta did not, if it could, license the défendant railway 
company to use a highly dangerous rate of speed in running the exposi- 
tion trains. The amendment to the ordinance withdrawing its appli- 
cation to thèse trains did no more, if it could do so much, than repeal 
the ordinance as tp thèse trains. Whether the défendant railway com- 
pany could or could not be charged with négligence on account of the 
original constructing of the yard master's office building so near to the 
track, or on account of moving the tracks nearer to the same than they 
were as originally constructed, or on account of using the tracks after 
they were so mored, and running its exposition trains thereon, without 
placing protecting railings and warning lights to guard against danger 
at that point, it was compétent for the plaintiff to show the conditions 
of things there, and the knowledge on the part of the defendant's em- 
ployés, or their opportunities to know, of the exact state of those con^ 
ditions. And it was incumbent on the court to submit to the jury this 
proof, and the proof in référence to the manner of running the train, its 
rate of speed, and ail of the particulars bearing immediately on the 
happening of the fatal injury. 

Without expressing any view as to the other questions raised on the 
trial, we conclude that, because of the error of the circuit court in 
holding that, happening where the accident did, the speed of the train 
at the time deserves no considération, we are of opinion that the 
judgment should be reversed. And it is therefore ordered that the 
judgment of the circuit court be reversed, and this cause is remanded 
to that court, with directions to award the plaintiff a new triaL 
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UNITED STATES V, FARLBY et al. 
(Circuit Court, N. D. lowa, E. D. January 11, 1809.) 

1. CONTHACT FOR PUBUC WORK— ASSIONMBNT— BuBCONTBACT. 

A contractor with the United States for the construction of a public Im- 
provement does net, by contracting with a third party to furnlsh ma- 
tériel for sucb work, make an asslgnmeut or a transfer of hls contract, 
Wlthin the prohibition of Rev. St. § 3737. 

2. CoNTRACTOBS' Bonds— Construction— Failube dp Subcontractorb to Paï 

Employés. 

A government contractor for public work, who has given a bond con- 
ditloned that he wlll "make fuU payments to ail persons supplying him 
wlth labor or materials," Is not Uable thereon for unpaid wages due from 
a subcontractor who has supplied hlm with materials, when he paid such 
contractor In fuU therefor. 

Thiis is RD action by tlie United States, for the beneflt of John 
Hamey and others, against George W. Farley and others, on a con- 
tractors' bond. 

Jess & Kintzinger, for plaintiffs. 
Lyon & Lyon, for défendants. 

SHIRAS, District Judge. From the évidence in this case ît appears 
that in September, 1897, the flrm of George W. Farley & Co. entered 
into a contract with the United States to do the work and furnish the 
material needed in the construction of certain wing dams and shore pro- 
tections on the Mississippi river between Hubuque and Le Claire, lowa, 
and, to secure the proper performance of such contract on their part, 
they executed a bond, under date of September 18, 1897, with sureties, 
in the sum of $7,000, conditioned, among other things, that they would 
"promptly make full payments to ail persons supplying them with labor 
or materials in the prosecution of the work provided in said contract." 
It further appears that Farley & Co. made a verbal contract with one 
George Cornish to furnish certain rock or stone needed for the perform- 
ance of the contract, the same to be delivered on the scows belonging to 
the contractors, and to be paid for at the rate of 38 cents per cubic 
yard. This stone was furnished by Cornish, and the full amount called 
for by the agreement with Farley & Co. was paid by them to Cornish, 
but he failed to pay in full the men by him employed in the work of 
quarrying the stone and delivering it to Farley & Co.; and the présent 
action is brought on the bond given by Farley & Co. to the United States 
on behalf of thèse creditors of Cornish, and thus the question is pre- 
sented whether Farley & Co. and their sureties are bound, by the terms 
of the bond, as applied to its subject-matter, to pay the obligation of 
the subcontractor Cornish, incurred by him in carrying out the contract 
made with Farley & Co. 

On behalf of plaintiffs, it is claimed that the arrangement made be- 
tween Farley & Co. and Cornish was, in eflect, an assignment of the 
contract between the United States and Farley & Co., within the pro- 
hibition of section 3737 of the Kevised Statutes, which déclares that 
"no contract or order or any interest therein shall be transferred by the 
party to whom such contract or order is given"; and therefore it must 
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be assumed that the plaîntififs really performed the work, by them 
sued for, directly for Farley & Co. It is clear, however, that the con- 
tract between Farley & Co. and Cornish, by which the latter agreed te 
f urnish certain stone to the former, was not in any sensé an assignmeat 
of the contract with the United States. The agreement between 
Cornish and Farley & Co. did not in any way aflect the contract between 
the latter and the United States, and the prohibition found in section 
3737 is intended to prevent such assignments of public contracts as 
would relieve the original contractor from the obligation of the con- 
tract with the government. Furthermore, section 3737 déclares that, 
if an assignment of a public contract is made, it shall cause the annul- 
ment of the contract with the United States; and it certainly cannot 
be true that if A. enters into a contract with the United States to 
erect a public building, or to construct wing dams on the river, he can- 
not contract with third parties to furnish the materials needed to en- 
able him to carry ont his contract with the government, without there- 
by causing an annulment of the same. In this case, therefore, the 
plaintiffs are not entitled to judgment in their favor, unless they fairly 
corne within the terms of the bond itself, which, as already stated, 
binds Farley & Co. to make payment to ail persons supplying them 
with labor or materials used in the prosecution of the work they had 
contracted to do. In this case, the stone was supplied to Farley & Co. 
by Cornish, and not by the men whom he employed to work for and 
under him. FuU payment having been made by Farley & Co. to 
Cornish, for the stone by him delivered and used in the work, Farley 
& Co. hâve met and performed the conditions of the bond sued on, and 
there is no ground shown which would justify the court in holding that 
Farley & Co. are bound to pay the wages of ail the workmen employed 
by Cornish. Such a construction of the contract would resuit in pre- 
venting a contractor with the government from contracting in his own 
behalf for the delivery of any material by a third party, unless he was 
willing to assume the payment of ail claims against the subcontractor, 
which is certainly a burden which the statute doe^ not impose upon 
those who assume contract obligations with the United States. Hav- 
ing paid to Cornish the fuU amount coming to him, Farley & Co. bave 
performed ail the conditions imposed on them or their sureties by the 
terms of the bond sued on, and the facts proven fail to show any cause 
of action in favor of the plaintiffs, whence it f oUows that the judgment 
must be in favor of défendants. 
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FOBEDEBER V. MOORS et al. 

(Circuit Court of AppealSy Thira Circuit. December 28, 1898.) 
• i'No. 24.' ■ j ",' • 

L GUAKANTY— ÇONSTHUCTION Oî? OOKTRACT. , ' 

Plalntlffs iBsued a letter of crédit to K. S, Oo. authorfelug It to make 
àrafts on London bankers in payment of tie inTPice priée of mercbandise 
"to be shipped" to American ports, taking an agreèoiént fi-om k; S. Co, 
at the same-tlme to protect^ànd securé tlie payment of the drafts, on 
which agreement défendant became guarantor. Eeld, thaX drafts made 
under such lester of crédit;. In payraent for mercbandise = which had been 
purehased and shipped for ah .American port some three weeks before the 
letter was iâsued or the conti-act executed, were not witbin the terms of 
the guaranty. ' • ^ 

a, SaMB— MiSUSE Oïf OONTBAOT Bt PETNCIPAIi. 

A guarantor of the payEiept of drafts made under a letter of crédit 
cannot be held llable for drftfts drawn and paid tbereunder, but which 
were not wfthin its terms, otï thé ground of a misuse of the letter by his 
principal, where bllls of lading attached to such drafts advlsed ail par- 
ties to whom they came of the purposei for which thêy wêre made, which 
was one not authorlzed by- the letter, ofctedlt. 
& Samb— Discharge, OF Q0ABA:i5rTOB— Rbleasb of SEcnRiTT. 

Where a. contract gives one party a spécifie lien on propcrty to secure 
Its performance by the ottier, a guarantor on behalf of the second party 
Js entltled to the beneflt of 'soeh securlty; and. If it is surfendered wlthout 
; hls consent, he is dlscharged f rom llablUty. 

4 SaMB— CONSTBUCTION OF CONTBACT. 

In a provision of a guaranty authorizlng the obligées to grant the prin- 
cipal "sneh favors, by way oî extension, renewal, and otherwise," as they 
mlght deem expédient, the word "otherwise" Is conflned In meaning to 
favors of a llke kind, with extensions and renewals, and does not author- 
Ize the surrender of securlty expressly pledged by the contract, particu- 
larly where the terms on which such securlty might be surreladered were 
specifleally stated in further provisions of the guaranty. 

In Error to tlie Circuit Court of thei United States for the Eastern 
District of Pennsylvania. 

John G-. Johnson, for plaintiflf in error. 
' Joseph De E. Junkin, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and KIEKPAT- 
BICK, District Judge. 

ACgESON, arcuit Judge. Upon the application of Keen-Sutterlé 
Company, gênerai importer of skins, wools, etc., J. B. Moors & Co., 
plaintiflfs below (the défendants in error), bankers in Boston, issued 
their letter of crédit, dated November 7, 1895, addressed to Suffert, 
Von Laer & Co., London, authorizing them to draw on Morton, Kose 
& Co., bankers in London, at four months date, for any sum or sums, 
not exceeding in ail £15,000 sterling, for account of Keen-Sutterle 
Company, the "drafts, with advice thereof to Messrs. Morton, Eose & 
Co., to be drawn in Europe, and negotiated prior to May 1, 1896, for 
the invoice cost of merchandise to be shipped to the port of Boston, 
New York, Philadelphia, or Wilmington, in the United States, or Mon- 
tréal, Canada, and to be accompanied by consular invoice and bills 
of lading to our order j one copy to be sent us direct by vessel or mail." 
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Conteaporaneously with the gîving of this letter of crédit, Keen- 
Sutterle Company entered into an agreement Ivith J. B. Moors & Co., 
embodied in a letter from the former to the latter, dated November 7, 
1895, and indorsed on a copy of the letter of crédit, containing the fol- 
lowing stipulation : 

"Having received from you the letter of crédit No. 4,725, on our account, of 
whieh a true copy Is on the other slde, we hereby agrée to Its ternis, and, in 
considération thereof, bind ourselves to furnish you, fifteen days before the 
maturlty of the aceeptances under It, with first-class banlters' bills of ex- 
change, for the same account, at not exceeding sixty days' sight, on or payable 
in London, and bearing our indorsement, or to pay the équivalent thereof in 
cash at the current rate of exchange for first-class demand or sixty days' 
sight bankers' biils." 

"We hereby pledge to you, also hereby giving you a spécifie daim and lien 
thereon, ail merchandise, and the proceeds thereof, for which you may hâve 
paid, or corne under any engagement by reason o,f this crédit, also ail bills of 
lading and ail policies of insuranee, with full povyer and authority for you to 
take possession of and sell the same, or any part of same, at your discrétion, 
for your securlty or reimbursement; and to charge same with ail expenses, 
together with your commission for sale or guaranty." 

"Any security which may be held by you hereunder may be beld and ap- 
plied by you to secure also any other indebtedness or liability existing, or 
which may hereafter exist, from us to you; and we further agrée to give you 
any additional security that you may require." 

"Any goods imported under this or any other crédit issued by you for our 
account, or their proceeds, whethe.: the draft agalnst same shall bave been 
paid or not, or whether the goods shall hâve been dellvered to us or not, may 
be held by yoù as gênerai collatéral security for our account with you, upon 
the terms and conditions herein contained." 

At the request and for the accommodation of Keen-Sutterle C5om- 
pany, Kobert H. Foerderer, défendant Ibelow (the plaintifE in error), 
became the guarantor of performance by Keen-Sutterle Company of 
its agreement with J. B. Moors & Co. The guaranty was in the form 
of a letter attached to the agreement between Keen-Sutterle Company 
and J. B. Moors & Co., and bore even date therewith. The foUowing 
is a copy of the guaranty. 

"Boston, Nov. 7th, 1895. 

"J. B. Moors & Co., Boston— Dear Sirs: In considération of the sum of one 
dollar, to me in hand paid by you, the receipt whereof is hereby acknowledged, 
I do hereby guaranty, promise, and agrée, to and with you, that the within- 
named Keen-Sutterle Co., of Philadelphia, will well and falthfuUy perform 
and fulflll everything by the foregoing agreement on their part and behalf to 
be performed and fulfiUed, at the times and In the manner therein provided. 
And I consent that you may, in your discrétion, afCord said Keen-Sutterle Co. 
such favors, by way of extension, renewal, and otherwlse, as you may deem 
expédient; and I agrée generally to hold you harmless agalnst any and ail 
loss, damage, cost, expense, and commissions which may happen or accrue 
in conséquence of or upon said letter of crédit or agreement, or the exten- 
sion or renewal thereof. When deemed expédient by you, I hereby authorize 
you to deliver to said Keen-Sutterle Co. any or ail merchandise, or the docu- 
, ments applicable to same, under said letter of crédit, upon their agreeing 
either to store said merchandise in your name, or to hand you the proceeds of 
same (identical or otherwise), or to deliver said merchandise to purchasers, 
with Instructions to malie settlement with you direct; and with the, further 
understanding on my part that in the event of their failure so to do, or in the 
event of your not receiving said settlement, that I am not In any way released 
from any of the foregoing obligations on my part to be kept or performed. 
And I do hereby expressly waive ard dispense with any demand upon the 
said Keen-Sutterle Co., and any notice of any nonperformance on their part, 
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holding myself lîable to you, tinder sald agreeitiént and the letter of crédit 
named In said agreement,. equally with sald Keen-Sutterle Oo. in ail respects. 

"Robert H. Foerderer." 

From the record it appears that in July and August, 1895, Keen- 
Sutterle Company had ordered a quantity of wool from Suflert, Von 
Laer & Co. This wool was aU put on board the ship Nahum Ohapin, 
lying in Algoa Bay, South Africa, in the month of October, 1895, prier 
to the 15th of that month; and three différent bills of lading therefor, 
each covering part of the wool, dated, respectively, October 5, 12, and 
14, 1895, were issued to Keiners, Von Laer & Co. Thèse bills of lading 
were indorsed by Keiners, Von laer & Co., and sent to Suffert, Von 
Laer & Co., in London. The Nahum Chapin, laden with this wool, 
sailed from Algoa Bay on October 15, 1895, on a direct voyage to 
Philadelphia. Suffert, Von Laer & Co., acting under the recited létter 
of crédit, drew three drafts on Morton, Kose & Co. for the invoice cost 
of this wool, each draft being accompanied by one of the said bills of 
lading, indorsed to the order of J. B. Moors & Co. The drafts re- 
spectively bore date November 11, 18, and 26, 1895, and matured March 
14, March 21, and March 29, 1896. Together they amounted, in United 
States money, to |58,759.02. They were accepted by Morton, Rose & 
Co., who gave due notice thereof to J. B. Moors & Co., and forwarded 
to them the bills of lading. The Nahum Chapin, with the cargo of 
wool, arrived at Philadelphia on December 14, 1895. Before the ar- 
rivai of the vessel, ail the bills of lading had been received by J. B. 
Moors & Co., and by them had been delivered to Keen-Sutterle Company 
upon "trust receipts." Keen-Sutterle Company thus obtained posses- 
sion of the wool, and sold it, appropriating the proceeds to itself . This 
Company failed, and was put into the hands of a receiver on January 9, 
1896. 

This suit was brought by J. B. Moors & Co. against Eobert H. Foerd- 
erer upon his guaranty, to recover the loss sustained by the plaintiffs 
on the three drafts accepted by Morton, Rose & Co., and paid with 
funds of the plaintiffs. There was a verdict in favor of the plaintiffs 
for 156,483.03, subject to the opinion of the court upon questions of 
law reserved. Thèse questions the court decided in favor of the 
plaintiffs, and, accordingly entered judgment on the verdict against 
the défendant. 

The reserved question we will first take up is whether the défend- 
ant was responsible for drafts drawn for the invoice cost of merchan- 
dise which was actually shipped in a vessel in Algoa Bay, destined to 
Philadelphia, prier to November, 1895; the ship containing the mer- 
chandise having started on a direct voj'age from Algoa Bay to Phila- 
delphia, antecedently to the month of November, 1895. The answer 
to this question is to be sought in the three papers of November 7, 
1895, — the letter of crédit, the agreement between the plaintiffs and 
Keen-Sutterle Company, and the guaranty, — considered together. The 
terms of thèse papers flx the rights of the parties. There is no évi- 
dence of any usage which might affect the construction of the writings. 
It does not appear that the parties contracted with référence to this 
particular importation; nor is it shown that the défendant, when he 
signed the guaranty, had any connection whatever with this wool, or 
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any knowledge of the purchase of it by Keen-Sutterle Company. The 
defendant's written engagement furnishes the measure of his responsi- 
bility. Now, the language used throughout thèse papers refers whoUy 
to future transactions. There is no suggestion of shipments pre- 
viously made. AU the terms employed are prospective. The drafts 
authorized by the letter of crédit, and hence the drafts coming within 
the defendant's guaranty, were to be drawn "for the invoice cost of mer- 
chandise to be shipped to the port of * * *, Philadelphia." Thèse 
words, it seems to us, exclude merchandise which had been shipped 
already. Had the parties meant past as well as future shipments, noth- 
ing would hâve been easier than to say "merchandise shipped or to be 
shipped." Why the parties named one class of shipments, and not 
the other, v^e need not inquire. It is enough that they did so. The 
parties having stipulated in respect to "merchandise to be shipped," 
we must assume that they used the words in their ordinary sensé. 
Having specifled stùpments to be made, we are not at liberty to read 
into their con tract 'antécédent shipments. Time of shipment was of 
the essence of this contract, and it is our duty to adhère to the terms 
the parties hâve used. Bowes v. Shand, 2 App. Cas. 455; Norrington 
V. Wright, 115 U. S. 188, 6 Sup. Ct. 12. 

Not only was this wool put on board the ship Nahum Chapin before 
October 15, 1895, but on that day the vessel sailed from Algoa Bay 
direçtly to Philadelphia. The parties to the papers of November 7, 
1895, did not describe, and, we think, did not contemplate, merchan- 
dise so circumstanced. Their knguage was not merchandise "to be 
brought," but merchandise "to be shipped," to the port of Philadelphia. 
Giving thèse latter words their natural meaning, the défendant cannot 
be made to pay drafts drawn on account of merchandise shipped ante- 
cedently to the letter of crédit, and which had been out at sea on the 
voyage to Philadelphia for the space of th'ree weeks before the guar- 
anty was given. 

The argument that if the true construction of the papers of Novem- 
ber 7, 1895, be as above indicated, yet the défendant is liable because 
of misuse of the letter of crédit, is more specious than sound. The 
defendant's guaranty of drafts was spécifie. He undertook to be re- 
sponsible as respects designated drafts only. Moreôver, the plaintiffs' 
London bankers should hâve been advised of the terms of the letter 
of crédit. Presumably they were. Now, the bills of lading admon- 
ished them that, three weeks before the date of the letter of crédit, 
this wool had been shipped on the Nahum Chapin, bound for Phila- 
delphia. The plaintiffs themselves had the like information from the 
bills of lading, which perfectly protected them, but which they volun- 
tarily surrendered to Keen-Sutterle Company without conférence with 
the défendant. 

The other reserved questions relate to the form of the trust receipts 
which the plaintiffs took from Keen-Sutterle Company, upon the deliv- 
ery to that Company of the bills of lading, and the secret understand- 
ing which existed between the plaintiffs and Keen-Sutterle Company 
upon which they acted. 

The defendant's guaranty, as we hâve seen, contained the foUowing 
dause; 
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. ; l'/WbçPi ^epoiea expédient by ypu,; 3I authorizie' you to . i^ellyei? to sald ;Keen- 
Sut^erle C!o. any or ail merchandise, or the documente .applicable to thesame, 
uiidëf fiald létter of crédit, upon thelr àgreéliig either to stdïe ^ald' merchahdise 
in your liàmè, or to hand you thé jptttceeds of same (fdéàtîéàl or otherwlse), 
or to dellver sàid merchandlse to purchasers with Instmcltons to make settle- 
ment wltU you .dlriE«Gt; and ;Wit}i thefurther vmderstan^ipg OP my part that in 
tjhe eyent of tlielr f allure so to do, car in the eyent of yotjr not receiving sald 
settlëiijent, tiat I àifl not In any #ay rèleased from âny of the foregoing ob- 
llgàtfons oh roy jpaff to be ket)t or përf ormed." ■ . ■ 

Now, it mày be that tMs c^use would hâve warranted the delivery 
of the bill^ of lafling to, jfeeeû-^utterle Company upon the trust re- 
ceipts given, if those recéipts h£^d emhodied the entire agpeement be- 
tween Keen-Sutterle Conipany and the plaintiffs. The faet, however, 
was ot^érwise. It àppear^ tixatjihe obligation to delÏYerto the plain- 
tiffs th|Ç. proceedsof sale bf the, mer chandise as soon as received by 
Keen-Sùtterîe Conipany was Avaïyed by agreement. Thefe was a dis- 
tinct understanding, not communicâted io the défendant, between the 
plaintifs and Keen-Sutterle Ooinpany, upon which they acted, that 
the prôceèds of the sales of merci^ndise were not to bç handed to the 
plaintiffs as soon as received, q]*, handed to the plaintiffsat ail, but 
that Keen-Sutterle Company shoiçild collect the proceeds, and use the 
money, a^d put the plaintiffs jinïtinds to meet the acçeptances 15 days 
before mafurity of the,,'drafts. tJpon this private understanding, the 
bills of lading for this V90I w^re délivered by the plaintiffs to Keen- 
Suttei-le Coippàny, A^already fltated, Keen-Sutterle Company sold 
the wool, reçeitéd and kept thg proceeds, and the loss (which must be 
borne by pnè or othçr; of the pj^es ta this suit) ehsifed. Whéther 
the defençlant was feleased from,his liability by reason ôf this secret 
agreement and the action under it we are now to détermine. 

By the terms of the papers of Noveniber 7, 1895, the drafts under 
the letter of crédit were to be accompanied by consujar invoice and 
bUls of lading to the plaintiffs' ordér; and, by express stipulation, 
the merchandise and th^ proceeds thereof and the bills ,pf ïading were 
specifically pledged to the plaintiffs for their secùrity against the 
drafts. iSie défendant ^/fks a guarantor, and, as such, undoubtedly enti- 
tled to the Ibenefit of this security, The argument tQ the contrary 
iînds ho solid support in the papers of November 7, 1895, when read 
as a whole, as they must be. The final clause of the guaranty was not 
intended to fum the défendant iijèo a principal, and had no such effect. 
It waived demand and notice, and made him liable as upon a contract 
of strict suiietyship, but it did not deprive him of the benefit of a pré- 
viens provision which recognized ,and conserved his rights. Without 
his own consent, his rights in the ^ecurity the plaintiffs held could not 
be abridged. What consent he gave, the guaranty itsejf discloses. 
In addition to what bas been recited, it states: 

"And I coi)sent that you may, In your discrétion, afford sald Keen-Sutterle 
Co. such favorS, by way of extension, renewal, and otherwlse, as you may 
deem expédient;' and I agrée generally to hold you harmless against any 
and ail loss, damage, cost, expense, and commissions which may happen or 
accrue in conséquence of or, upon sald letter of crédit or agreement, or the 
extension or renewal thereof." 

According to the accepted raie of construction, the favors to be 
afforded under the word "otherwise" would be of like kind with exten- 
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sions and renewals. Most certainly, the plaintiffs were not thereby 
auïlioriïed to surrender the bills of lading or deliver the merchandise 
to Keea-Sutterle Company, for the clause in the guaranty immediately 
following (quoted at large above) deflnes precisely what the plaintiffs 
might do îa that regard. They were authorized to deliver the mer- 
chandise, or the documents applicable thereto, to Keen-Sutterle Com- 
pany, upbn that company's agreeing to store the merchandise in the 
plaintiffs' name, or to hand the plaintiiïs the proceeds (identical or 
otherwise), or to deliver the merchandise to purchasers, with instruc- 
tions to make settlement directly with the plaintiffs. The agreement 
under which the bills of lading for the wool were delivered secured none 
of thèse things. Keen-Sutterle Company was not to'hand the proceeds 
to the plaintiffs, but was allowed to retain and use them, and was 
bound only to provide funds to meet the drafts at or near maturity. 
The defendant's security was thus whoUy lost. In lieu of an immédi- 
ate claim to the proceeds of sale was substituted the naked engage- 
ment of Keen-Sutterle Company to pay the amount in the distant 
future. The departure from what was authorized was material and 
prejudicial to the défendant, as the event demonstrated. 

We are of opinion that the court below should hâve given judgment 
for the défendant upon the reserved questions of law arising upon the 
defendant's ârst and third points and stipulation filed therewith. The 
judgment of the circuit court is therefore reversed, and the cause is 
remanded to that court, with direction to enter judgment in favor of 
the défendant below, in accordance with the foregoing opinion, non 
obstante veredicto. • 



BARNES CYCLE CO. v. REED. 
(Circuit Court of Appeals, Thlrd Circuit January 9, 1899.) 

No. 4, September Term. 

GUARANTT— Notice of Accbptance— Sufpicibncï and Mannbr of Proop. 

To hold a guarantor who is entitled to notice of tlie acceptance of the 
guaranty, direct proof of such notice is not essential, and it is sufficient 
If facts and circumstances appear to warrant the jury In finding that the 
guarantor had received such notice in reasonable time, and thereupon had 
taken steps to secure himself. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

This was an action at law by the Bames Cycle Company against C. 
M. Keed, upon an alleged contract of guaranty. The trial court direct- 
ed a verdict for défendant, and overruled a motion for new trial (84 Fed. 
603), and plaintiff brings error. 

Henry E. Fish, for plaintiff in error. 
T. A. Lamb, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLEE, 
District Judge. 

ACHESON, Circuit Judge. We agrée with the circuit court thaï 
the paper of February 10, 1896, was not an unconditional guaranty. 
91 F.-31 
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complète in itself without notice. This conclusion is fully sustained 
by the ruling in Machine Ce. v. Richards, 115 U. S. 524, 6 Sup. Ct. 173. 
We are not able to discover any substantial différence between the guar- 
anty hère and the one in that case. As was there said in respect to 
the gênerai words "for value received," the acknowledgment in the 
paper hère in suit of the receipt of one dollar, without stating by whom 
paid, is consistent with payment by the principal debtor. Neverthe- 
less, we are constrained to hold that, under ail the évidence in this case, 
the court was not justifled in directing the jury to flnd a verdict in f avor 
of the défendant. It appears that during the running of the contract 
between the plaintiff and Léo Schlaudecker (the subject-matter of this 
guaranty), namely, on August 13, 1896, six weeks before the expira- 
tion of the contract, the défendant, acting by his attorney at law, 
took from Schlaudecker a judgment note which included the guarantied 
indebtedness at that date of Schlaudecker to the plaintiff, under the 
principal contract. There was évidence to show that the amount of that 
indebtedness so included in the note was taken from Schlaudecker's 
books of account,and a mémorandum thereof deliveredby Schlaudecker 
either to the défendant himself or to his attorney. Testimony on the 
part of the plaintiff connected the défendant personally with the tak- 
ing of that note. Then there was évidence that, after the taking of 
the judgment note, — some time in the succeeding month of September, 
— the défendant applied to John H. Phillips, Mr. Schlaudecker's book- 
keeper, for information as to the condition of his business, and that the 
défendant then asked for and received a mémorandum of "the accounts 
which he had guarantied," and that this mémorandum contained the 
plaintiff 's name and the amount of the indebtedness to it. And Mr. 
Phillips testifled: "When I gave him the mémorandum, and men- 
tioned the names and amounts, he said, 'I know about that, but want to 
know what the condition is, and whether Schlaudecker is liable to pull 
through or not.' " This witness testiâed that, before the défendant 
made this remark, he (Phillips) had mentioned the plaintiff as one of 
the concerns to which the défendant was liable, and the amount of the 
indebtedness. The défendant held his judgment note uhtil October 
3, 1896, the third day after the maturity of the principal contract, 
and then entered judgment thereon, issued exécution, and levied upon 
Schlaudecker's entire stock in trade, which was subsequently sold by 
the sheriff under this exécution. Moreover, it was testifled that, short- 
ly after the issuing of this exécution, in the same month, the défendant 
took from Schlaudecker assignments of accounts and notes of the 
value of about |15,000, as further indemnity against liabilities he had 
incurred for Schlaudecker on four guaranties, including the one hère in 
suit. Now, it is true that the défendant himself testifled in contradic- 
tion of many of the statements of the plaintiff's witnesses, and he was 
corroborated to some extent by another witness; but, still, the dé- 
termination of what the facts were clearly was for the jury. The évi- 
dence, as a whole, we think, required the submission to the jury of the 
question of notice to the défendant of the plaintiff's acceptance of the 
guaranty. 

To hold a guarantor, notice of 'the acceptance of the guaranty need 
not be shown by direct proof, but may be inferred from circumstances. 
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Brandt, Sur. § 204. His conduct and remarks may justifj an in- 
ference of due notice. Id. In Reynolds v. Douglass, 12 Pet. 497, 504, 
the suprême court of the United States said : "Tliis notice need not be 
proved to hâve been given in writing, or in any particular form, but 
may be inferred by the jury from facts and circumstances which shall 
warrant such inference." It has been held that it need not be given 
by the créditer, but that notice of the acceptance of the guaranty, re- 
ceived within reasonable time from any source, is sufiBcient. Brandt, 
Sur. § 204; Bank v. Downer, 27 Vt. 539. In Baacom v. Smith, 164 
Mass. 61, 41 N. E. 130, it was ruled that knowledge of acceptance is 
équivalent to notice. This principle was avowed by the suprême court 
of the United States in Adams v. Jones, 12 Pet. 207, 213, where the 
court said that knowledge by the défendantes agent of crédit given by 
the plaintifif under and on the faith of the guaranty would dispense 
with any further notice. What is a reasonable time for notice of the 
acceptance of a guaranty dépends upon the circumstances of each par- 
ticular case, and generally is a question for the détermination of the 
jury. Brandt, Sur. § 203; Manufacturing Co. v. Welch, 10 How. 461. 
Upon the whole, then,.we are of opinion that the plaintiiï's évidence 
disclosed such facts and circumstances, and conduct on the part of the 
défendant, as would warrant a jury in flnding that the défendant had 
received notice, within a reasonable time, that the plaintiff had ac- 
cepted and acted upon his guaranty contained in the instrument of 
February 10, 1896. Therefore the judgment of the circuit court is 
reversed, and the cause is remanded to that court, with directions to eet 
aside the verdict and grant a new trial. 
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(Circuit Court of Appeals, Fifth Circuit. January 3, 1899.) 

No. 648. 

1. Judgment— CoLLATERAi. Attack. 

Where an appeal to the suprême court of a state was dismissed In 1869, 
the judgment below became a flnality, and neither its validity nor the 
grounds for dismissal of the appeal can be inquired Into, in an action in a 
fédéral court not commenced until 18S5. 

2. Parties— Real Action against Adminibtrator — Validity against Hkirs. 

In Louisiana, where a succession owes debts and Is unsettled, and has 
not been accepted by the heirs, a real action may be maintained against 
the administrator alone, and the helrs are bound by a judgment thereln, 
though not joined as parties. 

8. EjECTMENT — SUFFICIBNCY CI' TiTLE TO SUPPORT. 

In an action commenced In 1885, to recover real property, corresponding 
to an action In ejectment, and in which plaintiffs could only recover on 
the strength of their own tltle, they relied entlrely upon an entry of the 
land from the state by an ancestor, in 1853, which entry was canceled and 
annuUed at suit of the state by an adjudication of Its courts which became 
final in 1869. The entryman havlng died pending the suit, his suc- 
cession, which was unsettled and Indebted, was represented in the suit 
by his administrator. There was no évidence that plaintiffs, or their 
ancestor, or any one In their behalf, were ever in possession of the land, 
which was, and had been for 12 years or more, in possession of défendants 

1 Rehearlng denied February 21, 1899. 
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under.claîm of tltle. Eeld, that the évidence was tnsufficîent to support 
a Judgment for plalntiffis. 

Writ of Élri-or to the Circuit Court of the United States for the West- 
ern District of Louisiana. , 

On May 14, 1863, William W. Smltl! made an entry In the state land office 
of the Btate of Louisiana of a tract of land khown as "Cross Lake," eontaining 
21 s/ioo acres, and he paid therefor $2647. On Deeember 8, 1857, the state 
Of Louisiane flled a pétition In the district court of Oàddo parlsh, La., to set 
aslde the entfy and cancel the eertificaté. The state, ïn. Its pétition, alleged 
that the entry was made under an act'ôf the state législature approved April 
30, 1853, entltted "An act authorizing f the register of the land: office to sell 
certain shallow lakes In the state of ,£/oulslana." The state's pétition further 
alleged that: "Sald açt was promiilgartëd Ijy publication in the officiai state 
paper on the 23d day of June, A. p. 18'53, and sald act provlded that the regis- 
ter of the land office, at Bâton Bouge, be authorlzed to sell ail the shallow 
lakes In tliis state, the area of whlohihas been ascertalned by surveys, and 
which are ^iisceptlble of bçing reclaijrfed, jwholly or in part, by draining or 
leveeing: provided, that this act sha,l| ,not apply to any; swamp lakes in this 
state; proylded, said sale shall not bé ittiàde until the lànds bave become the 
property of the state, and been reètiliariy surveyed, and the surveys been 
reeognlzed, by the state." '^ ;i 

The nullity of the entry was alleged for the foUowing reaspns: (1) Because 
the law undçr, which the entry was made had not been promulgated at the 
tlme of the entry; (2) because sald làkè hâd not, at the time of said entry, 
been legallyf surveyed, nor had the suirveyS' been recognized by the state, nor 
hâve they yetibeen, and, further, that, had the sale not beên made before the 
promulgation of sald law, It could havft been sold for a œuch larger priée, 
^nd that, i£ the entry was canceled,, the i land could be sold for $25 per acre 
or more. "thé state alleged that It mà'dè a légal tender ix> W. W. Smith of 
the sum and interest paid by him for the land, and démanded the surrender 
of the certificate of entry, in order that the same might be canceled; ail of 
which Smith refused. In 1858, while this suit was pendlng, William W. 
Smith died, and one John W. Smith was appointed by the probate court of 
Caddo parish, La., curator of hls succession. The légal heirs of William W. 
Smith were hls brother, James F. Sihlth, and the mlnor children of a pre- 
deceased brother; ail of the helrs being résidents of Kentncky. The suit was 
revived. In 1859; against John W. SmttU, as administrator of the succession 
of William W. Smith. The administrator answered the suit, and prayed for 
a jury. The cause was tried, and a' Verdict was rendered in favor of the 
state. Upon this verdict a judgment was rgndered on November 24, 1860, an- 
nuUing the çertlflcate of entry and orderlng the samç to be delivered up. 
From this judgment the administrator, on November 24, 1860, took an ap- 
peal, wlthout supersedeas, returnable to the suprême court of the state in 
July, 1861. On August 3, 1867, the final account of John W. Smith, as ad- 
ministrator, was approved by the probate court; judgment was rendered in 
hls favor against the succession for. $3,336.04, the balance which the final 
account showed the estate owed him; and he was discharged as administra- 
tor, and iils bond as such was canceled. On August 11, 1869, the suprême 
court of the state dismissed, by consent of counsel, the appeal which the ad- 
ministrator had taken as aibove stated. Thé présent sijlt was instituted on 
May 1, 1886, hy the légal helrs of W^ W. Smith against the recelvers of the 
Texas & Pacifie Bailway Company. Théy claimed the , land In dispute, 
known as "Cross Lake," by virtue of the alleged pùrchase from the state 
of Louisiana by W. W. Smith, on , May 14, 1853. They alleged that, in 
1881, the New Orléans & Pacific EaJlroad Company lUegally took possession 
of the land, and prayed to bè decreed the lawful owners of the land and to re- 
cover rents and revenues. By way of exception or answer, the défendants 
plëàded, àmong other matters, that the proceedings In the state court an- 
nuUing thé dertlflcate of entry are blnding on the plaIntifEs. They reiterated 
the grounds upon which the state had sued for the anmjjinent They averred 
that thé lând had neyer been seleçted by the state of tiOuisiana as swamp 
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and overflowed land, and had never been reported as such to the commissioner 
of the gênerai land office, and had never been approved as such by the secre- 
tary of the interior or laud commissioner; that the land was never listed nor 
returned by tTie secretary of the Interior to the state of Louisiana as swamp 
and overflowed land; and that the state had never acqulred and never claimed 
the land as svramp and overflovred land. Défendants further averred that 
the land never belonged to the class of land known as swamp and overflovred 
lands, but to the class tnown as "shallow lakes," and therefore not embraeed 
in the grant of swamp and overflowed lands by the United States. Défend- 
ants further averred that they purchased the land from the New Orléans & 
Pacific Railway Company, and they set ont a chain of title going back to one 
W. D. Wylie, who, on February 24, 1872, acqulred the land from the United 
States under the acts of congress to secure homesteads to actual settlers, ap- 
proved May 20, 1862, and March 21, 1864, as shown by receiver's receipt No. 
683, and by patent of the United States annexed to and made part of défend- 
ants' answer. Défendants also pleaded the statute of limitation or prescrip- 
tion of 10 years, averring that they hâve been, for a period of more than 10 
years, in peaceful and notorious possession, under authentie and recorded 
acfs translative of property. The cause was tried In the lower court, and 
judgment rendered against the Texas & Pacifie Kailway Company, which lu 
the meantlme had been substituted as sole défendant; and whieh took Its 
wrlt of error to the suprême court. The judgment was reversed, and the 
cause remanded. 159 U. S. 66, 15 Sup. Ct 9&4. The trial below, after the 
remanding, again resulted in a judgment against the railway company, and 
from the latter judgment the railway company sued out this writ of error. 

W. W. Howe, for plaintiff in error. 

A. H. Léonard, for défendants in error. 

Before McCORMICK, Circuit Jndge, and SWÀYNE and PAE- 
LANGB, District Judges. 

PAELANGE, District Judge, after stating the facts as above, de- 
livered the opinion of the court. 

This is a petitory action, under the procédure of the state, and cor- 
responrîs to the common-law action of ejectment. The plaintiff in 
such an action niust recover on the strength of his own title, and not 
on the weakness of the adverse title. We do not see how the défend- 
ants in error can avoid the force and effect of the judgment rendered 
in 1860 in the district court of Caddo parish, La., which annulled 
the certiflcate of entry issued to W. W. Smith. The appeal to the 
state suprême court was dismissed in 1869. The effect of the dismissal 
was to make the judgment of the lower court a flnality. Every pre- 
sumption is in favor of the regularity of the action of the state suprême 
court in dismissing the appeal, and we do not know of any power in 
this court, especially after such a great lapse of time, which would 
authorize us to review the matter of the dismissal. It does not ap- 
pear that any heir or représentative of W. W. Smith has ever taken 
any action looking towards the reinstatement of the case. The dis- 
missal, acquiesced in during the period of 17 years which elapsed until 
this action was brought, must be taken to hâve operated a final déter- 
mination of the questions involved in the suit by the state. We are 
clear that the judgment cannot be collaterally attacked and inquired 
into. 

The pétition of the défendants in error, by which this action was 
begun, ignored ail the proceedings in the state court, and those pro- 
ceedings were set up in défense. The brief for the défendants in er- 
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ror makes scant référence to the state-court proceedings. But it waa 
contended on behalf of the défendants in error, in the oral argument, 
that the judgment in the state court was of no effect, or at least was 
not binding upon the défendants in error, because the heirs of W. W. 
Smith were not joined in the action. The contention is without 
force. Whatever doubt may hâve existed on the point bas been dis- 
pelled by the state suprême court in the case of Woodward v. Thomas, 
38 La. Ann. 238. The opinion in that case reviewed anterior cases, 
and held that where a succession, though apparently solvent, owes 
debts, and is unsettled, and the heirs, though présent, hâve not ac- 
cepted the succession, the administrator, without the heirs, may stand 
in judgment in a real action. Exceptions to the rule, and a diiïerence 
between the powers of executors and those of administrators, are 
pointed out in the opinion; but those matters do not concern the 
présent cause. See cases cited in Woodward v. Thomas, supra; also 
Pauline v. Hubert, 14 La. Ann. 161. 

It is clear that the action in the state court was properly brought 
against the administrator alone. The succession owed debts, as is 
shown by the fact that, simultaneously with his discharge, the admin- 
istrator obtained against the estate a judgment for a considérable 
sum which the estate owed him. The heirs had never accepted the 
succession, and, besides, were nonresidents; the latter fact, however, 
being immaterial, under the main case just cited. Even if there were 
flaws or defects in the title of the plaintiiî in error, the défendants 
in error could not prevail, unless they showed in themselves a title 
sufl3ciently strong to warrant the court in awarding them the prop- 
erty. We find» on the one hand, the défendants in error, who rely 
exclusively on an entry made in the state land office some 33 years 
before this action began. We flnd that entry. to hâve been canceled 
and annulled at the suit of the state, the adjudication therein having 
become final by the action of the highest court in the state, some 17 
years before the institution of this suit. We do not flnd any proof 
that, at any time previous to thèse proceedings, Smith or his heirs ever 
recorded any claim to the land, or ever paid any tax on it, or ever 
did any acts of ownership with regard to it, or that it was ever inven- 
toried or claimed as a part of Smith's estate. On the other hand, we 
find the plaintiflE in error in full possession of the land, under titles 
going back to a patent of the United States issued some 12 years or 
more before this action was instituted. Under such a state of facts, 
there is no room for doubt that the claim of the défendants in error 
must be rejected. We notice that the suprême court of the United 
States, in disposing of other questions involved in this case, said: 
"There may be a question whether the patent in this case ♦ * * 
was not conclu sive as to the full title upon ail the parties to this litiga- 
tion." 159 U., S. 68, 15 Sup. Ct. 995. We are of opinion that the 
lower court should hâve directed a verdict in favor of the plaintiff in 
error. The judgment of the lower court is reversed, and the cause is 
remanded to that court, with the direction to grant a new trial. 
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LIFE INS. CLEARING CO. v. BULLOCK. 

(Circuit Court of Appeals, Fifth Circuit. December 20, 1898.) 

No. 695. 

1. LiFB Insurance— Waivee of Défense to Polict— Question fob Jcby. 
In an action on a llfe Insurance pollcy, alttiough a good défense is shown, 
where it appears that tlie défendant received information during the life- 
time of the insured from which it linew, or should liave known, of tlie ex- 
istence of such défense, and afterwards called on the insured for a 
premium, which was paid, the question of whether défendant thereby 
walved such défense requlres the submission of the case to the jury. 

3. Samb— Conoealmbnt in Application. 

The failure of an applicant for llfe Insurance to disclose diseases from 
which he has suffered, in reply to pertinent questions, Is not rendered im- 
materlal by the f act that they resulted from habits or other diseases which 
he'did dlselose. 

In Error to the Circuit Court of the United States lor the Northern 
District of Alabama. 

The Penn Mutual Llfe Insurance Company having rejected the application 
of E. O. BuUoek for Insurance on his llfe, the Life Insurance Clearing Com- 
pany, wlth knowledge of thç rejection, accepted the risk, and issued a policy 
to BuUock, dated February 13, 1894. Bullock died on October 19, 1896. Bva 
M. Bullock, his widow, being the beneflclary of the pollcy, brought suit upon 
it In the circuit court of JefCerson county, Ala., agalnst the Life Insurance 
Clearing Company. The plaintiff in error removed the suit to the United 
States circuit court at Birmingham, Ala. The case was tried In the lattér 
court, and judgment was rendered against the insuranee Company, which 
has brought the cause to this court by writ of error. The gravamen of the 
défenses set up by the Insurance company is that Bullock, the décèdent, con- 
cealed that he had been Insane, and an inmate of an Insane asylum, on sev- 
eral occasions, and had there been treated for insanity; that, being questioned 
as to the diseases he had had, he failed to give full and truthful answ^ers; 
and that he stated that wlthln flve years he had consulted or been preseribed 
for by but one physieian, whereas. In truth, he had been preseribed for by 
other physlcians. The assignment of errors address themselves to the ex- 
clusion or admission of testimony; to one charge alleged to hâve been im- 
properly given; and to several charges alleged to hâve been improperly re- 
fused. 

M. D. Munn, Wm. G. Ward, and W. E. Houghton, for plaintifE ih 
error. • 

A. H. Merrill and Z. T. Rudolf, for défendant in error. 

Before PARDEE, Circuit Judge, and SWAYNE and PARLANGE, 
District Judges. 

PARLANGE, District Judge (after stating the facts as above). 
The défendant below requested the trial court, in différent fonns, 
to direct a verdict in its favor. In our opinion, those charges were 
properly refused. Even if it were conceded that Bullock, the dé- 
cèdent, made the concealments of fact charged by the défendant 
below in its pleadings, it would not foUow that a verdict should 
hâve been directed in favor of the défendant. 

The évidence, which has been brought up as part of the bill of ex- 
ceptions, shows that on October 7, 1895, the insuranee company re- 
ceived from some one a confldential statement to the effect that 
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Bullock "was then under treatment in the insane hospital for alco- 
holism; that he drank to excess, which; aflected Mb mind; that he 
was then for tlie third time in that hospital." Bullock, prior to the 
issuance oî the policy, replied, in answer to the (Question whether he 
had had insanity or other specifled diSeases, "None, except hallucina- 
tions from drink;" and ta a letter of date Februapy 17, 1894, which 
he wrote to the Insurance corçipany before they deliveredthe policy, 
he stated that he had a long and stubborn spell of malarial f ever in 
the fall of 1892, affecting to some extent his mental as well as his 
physical faculties, and that, under the advice of his physician, he 
went to the State Hospital at Tuscaloosa, Ala. In the letter Bul- 
lock further stated as foUows: "Referring to the mental trouble, 
it has no form of insanity except that growing out of my malarial 
trouble and the weight of neglected business, which, with an increas- 
ing family, demanded ail my time and efforts." There is évidence in 
the record showing that the hospital in which Bullock was treated 
was kno^n as the "Staté Hospital at Tuscaloosa, Alabama," as well 
as the "Insane Asylum" and other appellations. The évidence does 
not show on what day the insuranee company took the flrst step 
towards ascertaining thé faets. The actuary of the company testi- 
fied that àfter receipt pf the canûdéntial information on October 7, 

1895, the company wrote to the asylum, but kept no copy of the let- 
ter. The date of this letter is not stated, but a letter which is said 
to be a reply to it, from the superintendent of thè asylum, is in the 
record, and is dated 6ii November 18, 1895. Tbiis letter stated that 
Bullock had been in tllÇ asylum on four separaté. occasions; that 
he was flrst admitted on December 28, 1886; that îiis last admission 
occurred oh September: 26, 1895; and that excessive use of alçohol 
was the- cause assigned by his faniily as producing insanity. On 
October 15,1895, subséquently to the confideptial Statement, the In- 
surance company notifled Bullock that a quarterly premium on his 
policy would be due on November 13, 1895, and called on him to 
pay promptly to prevent his policy from lapsing. This premium was 
paid on November 13, 1895. The insuranee company had further 
correspondence with the superintendent of the insane asylum, and 
on December 27, 1895, the insuranee company wrote to Mrs. Eva M. 
Bullock, the wife of the insured, that It had incontrovertible évidence 
that her husband was then in the insane asylum^ and had been 
conâned there on four previous occasions, which information had 
been withheld by Bullock; that, in view of the facts, the company 
would be obligea to contest any daims, at any time, on account of 
the policy; that the company left it entirely to her own discrétion 
to décide whether she would continue payments of premiums on ac- 
count of the policy; that, if premiums should be accepted by the 
company, it would only^ be done under protest, and with the under- 
standing that the company did not assume any liability, and that 
eventually the claim would be contested. The letter closed by offer- 
ing Mrs. Bullock to return to her one-half of the |63.20 premium paid 
for the term commencing November 13, 1895, if she would relinquish 
her daim on account of the policy, and return it. On January 13, 

1896, Mrs. Bullock wrote refusing the offer of the company." On 
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February 18, 1896, the premium due on that day was forwarded to 
the insurance company by A, A. Walker, who was gênerai agent of 
the Penn Mutual Life Insurance Company, and who was appointed 
and authorized by the plaintiff in error to submit to it applications 
made to the Penn Mutual Life Insurance Company and rejected by 
that Company. On March 4, 1896, the plaintiff in error. returned to 
Walker the premium due February 13, 1896, and stated that it had 
canceled the policy on Bullock's life and declined to accept the 
premium for reasons stated in its letter to Mrs. Bullock of date De- 
cember 27, 1895. In connection with the letter of March 4, 1896, 
just mentioned, the plaintiff in error, also on March 4, 1896, wrote 
to Mrs. Bullock that it had decided to décline acceptance of the 
premium; that the money had been returned to Walker; and that 
the policy had been canceled, as being null and void, f or the rea- 
sons stated in its letter of December 27, 1895. On April 6, 1896, Mrs. 
Bullock replied, affirming the validity of the policy, refusing her 
consent to its rescission, and declaring her readiness and willing- 
ness to pay ail premiums at maturity. Bullock having di^d on Octo- 
ber 19, 1896, his widow, through her counsel, wrote to the insurance 
company asking for blanks to make the proof of death. On October 
24, 1896, the insurance company replied that the policy had lapsed 
on February 13, 1896, because the premium had not been paid on 
that day, and that, in conséquence of the nonpayment, Mrs. Bul- 
lock had no claim against the company. 

If the insurance company, upon receiving the confldential state- 
ment on October 7, 1895, desired to cancel the policy, it was its'duty 
to act with reasonable promptness; and if having been advised of 
facts of which it was previously ignorant and which in its opinion 
annuUed the policy, or if having been put upon reasonable inquiry 
as to such facts, it continued to call upon Bullock for the premium, 
and received payment for it, the insurance company might be held 
to hâve waived the alleged concealment and to be estopped from 
contesting the policy. It was a question which, under the circura- 
stances, was a proper one for the jury, and which, if decided by 
them against the plaintiff in error, would hâve defeated ail of its 
défenses, even if thèse were well founded. It is therefore plain that 
the charges direeting the verdict in favor of the plaintiff in error 
were correctly refused. 

The plaintiff in error complains that the trial court instructed the 
jury as foUows : 

"But if you flnd from the évidence that the disorders from which Bullocli 
suffered arose from sprees or excessive drlnk, or were the resuit of malarlal 
fever, aod that he was treated for other things than continued malarlal fever 
■within five years prevlous to the ap{)lication for policy, and that thèse other 
things arose from sprees or excessive drlnli, then I charge you that such rep- 
résentation was not a breach of warranty of the policy." 

Bullock, in his application for the policy, stated, in answer to the 
question whether he had always been temperate in the use of in- 
toxicating liquors: "No. Previous to last year, was addicted to 
sprees." He was asked: "Hâve you had insanity, apoplexy, palsy, 
*^ertigo, convulsions, sunstroke, congestion, inflammation, or any other 
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disorder of tihe brain or neryous System?" He replied: *^one, ex- 
cept hallucinations from drink." Again he was asked: "Hâve you 
had any illness or disease other than as stated above?" His reply 
was: "Tes; had typho-malarial or eontinued malarial fever in the 
fall of 1892." The further statement which by letter of date Febru- 
ary 17, 1894, he made concerning his mental trouble, and his haring 
been under treatment at the state hospital, has already been re- 
ferred to. 

We are of opinion that the charge just cited was erroneous. We 
cannot agrée with the learned trial judge that, if Bullock had diseases 
which he did not disclose when asked concerning them, an avoid- 
ance of the policy can be prevented by showing that the diseases 
resulted from the "sprees" which Bullock admitted. It was ma- 
terial to the insurance company to know what diseases Bullock 
had had, regardless of the causes which might hâve superinduced 
the diseases. Whether one disease had resulted from, or been fol- 
lowed by, another, or was produced by accident or misconduct, it 
is plain tbat it was highly important to the insurance company 
to be informed that the applicant had had the disease, and it had 
the right to be so informed upon inquiry. We are clear that, be- 
cause of this erroneous charge, the cause must be remanded. 

There are other errors assigned. They are ail secondary to the 
two questions we hâve dealt with, and are directed to matters which 
may not arise again when this cause is tried a second time. The 
judgment of the lower court is reversed, and this cause is remanded 
to tHat court, with the direction to award a new trial. 



UNITED STATES ex rel. SCHNEIDEE v. SAUVAGE et ux. 
(Circuit Court, W. D. Pennsylvania. January 6, 1899.) 

1. Habbas CORP0S— Custodt of Child — Discrétion op Court. 

In habeas corpus proceedlngs to recover the custody of an infant, If it 
is found that such infant is not illegally restrained, the court is not bound 
to détermine who is entlUed to its guardianship, nor to deliver it Into the 
custody of any particuiar person, though it may do so, in its discrétion, 
if of the opinion that, under the circumstances shown, It ought to be done. 

2. Same — Welfare dp Ceild. 

In determlning the question of the custody of a chlld, in habeas corpus 
proceedings, as between a parent and foster parent, the flrst considération 
Is the welfare of the ehild, and the rights of the respective clalmants to 
its custody are secondary. 

8. Same— SuKRENDEB op Cdstody op Child bt Parent. 

An unmarried mother in Belgium gave her chlld, when but a few days 
old, to her slster, who was mairled, but without children. When the 
chlld was two years old, the slster removed to the United States, and, at 
the request of the mother, brought the child with her. The mother after- 
wards marrled, but never contrlbuted anythlng to the child's support, nor 
made any clalm to hlm until he was eight years old. The child had been 
well cared for by his foster parents, who had become attached to him, 
as he had to them. They were in fàir circumstances. The child was 
sent to school, and was content to remain with them. iHeld that. under 
such circumstances, the court would not, on application of the représenta- 
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tlve of the Belgian govemment, requlre the foster parents to surrender 
thé child, to be returned to Belgium, to bis motber. 

Hearing on Writ of Habeas Corpus. 

J. S. & E. G. Ferguson and Charles A. Locke, for relator. 
Thos. J. Ford, for respondents. 

BUFFINfGTON, District Judge. On November 18, 1898, Arnold 
Schneider presented his pétition in the circuit conrt of the United 
States, setting forth that he was vice consul of his majesty the king 
of Belgium, and that under section 9 of the treaty concluded the 
9th day of March, 1890, between the président of the United States 
and the king of Belgium, he had a right to address himself to the 
judicial authorities of the United States for the purpose of protecting 
the rights and interests of citizens of Belgium; that in pursuance of 
instructions from his govemment, and at the instance of Jacques de 
Koster and Louise Lemaire, his wife, who were subjects of Belgium, 
residing at Brussels, he prayed the issue of a writ of habeas corpus di' 
recting Agathon Sauvage and Maria Lemaire, his wife, résidents of 
Belle Vernon, Fayette county, Pa., to produce the body of Valéry 
Gustav de Koster, an infant child of said Jacques and Louise de Koster, 
who was alleged to be restrained of his liberty without due process 
of law. The writ having issued, the child was brought into court 
upon the day set for hearing, at which time the respondents flled an 
answer. Therein thèy admit having in their custody since December 
18, 1890, the said child; that he is known as Valéry Sauvage; that 
. he was born in a maternity hospital in the city of Mons, Belgium, and 
was the natural son of Louise Lemaire; that said Louise Lemaire 
gave the boy to her sister. Maria, when he was 9 days old, and that 
by her he has been nurtured to the présent time; that, about 2| 
years after the birth of the child, Louise married Jacques de Koster; 
that when the child was about 2 years old, and the respondent about- 
to corne to America, the mother of the child earnestly requested the 
respondents to take him with them; that he was brought, and since 
that time he has been carefully nurtured and cared for, and that 
respondents, having no children themselves, hâve acquired a strong 
affection for him, and he for them; and that he knows no other 
mother than Maria Sauvage, and prefers to remain with them. At 
the hearing of the case, testimony was taken by the court, from which 
it appears that the child was an illegitimate one, and was born 
in a maternity hospital, as stated in the answer; that at the time Mrs. 
Sauvage was living in another Belgian city, some distance from Mons; 
that she went to the hospital and took the child away a few days 
after he was born, at the express request of the mother, who desired 
to conceal her misfortune; that a few days thereafter the mother 
came to Mrs. Sauvage's home and saw the child, and then returned to 
service, leaving it in her sister's care. The testimony shows further 
that when Mrs. Sauvage was about to follow her husband to America 
the mother begged that she take the child with her. The proof is 
that it has been well taken care of by the Sauvages; that they bave 
no child of their own, and are attached to Valéry, and he to them; 
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thât he has been sent to bbth day and Simday school; that he bas 
been well clothed, and seèmiûgly well brought up; that Sauvage ia 
a workingman employed at good wages at a glass house, and has ac- 
quired property and a home of bis own. The child was examined 
privately by the .court, ànd seemed perfectly content to remain with 
his foster parents. He is in no way restrained of his liberty. The 
expense of maintaining the child in Belgium, the bringing of him to 
America, and the taking care pf him since, has been borne solely by 
the ^uvage family. The certiflcate of the register of births from the 
town ofMons was given ia évidence, showing that the child was reg- 
istered as the son of Jacquçs de Koster and Louise Lemaire, his wife; 
but it is proper to note tiiat the transcript does not state when such 
entry was made, and, in view of the proofs made in court, it would 
seem the child was born out of wedlock; 

As no question is raised as to the jurisdiction of this court, we will 
for présent purposes assume this court possesses it; but it will 
be noted that the jurisdiction hère exercised is not that of a court of 
chancery, where the custo^J, nurture, or éducation ofone of its wards 
is inyolved, but is that of tiie ordinary common-law or statutory writ, 
whereini the question is one of illégal restraint. No such restraint 
being shown in the présent, case, we would possibly be justifled in 
discharging the writ without further comment. "Although we are 
bound," isays the court in Com, t. Addicks, 5 Bin. 520, "to free the 
person from aJl illégal restraints, we a,re not bound to décide who is 
entitled to the guardianship,, or to deliver infants to the custody of 
any particular person. But we may, in our discrétion, do so, if we 
think that, under the circumstançes of the case, it ought to be done." 
See, also, Church, Hab. Oprp. 439 ; In re Wollstonecraft, 4 Johns. Ch. 
80; In re Waldron, 13 Johns. 417; Lyjons v. Blenkin, Jac 254, foot- 
note (b). In view, however, of the fact that this casç is by a foreign 
government in bebalf of one of its citizens, we are of opinion we should 
détail at length the reasons moving this court in refusin^ to give 
the relief hère prayed far. 

The gênerai trend of the best-considered décisions pf. our American 
courts seems to be that when a child i of tender years has been sur- 
rendered by its parent or parents to thpcare of another, where the 
new relationShîp has been allowed to continue a number of years, 
and the dnty Qf a parent, in care, in nurture, and in affection, has 
been faithfuUy rendered by the foster parents, the courts will not 
give any active aid to the parent to reclaim the cqstody of the sur- 
rendered child, if convinced that the child will be proper ly cared for 
by the foster parents, and the child is content to stay. It will be 
noted that the flrst and principal inquiry, the "polestar," as it has 
been said, by which the courts are guided, is, what is for the best inter- 
ests of the child? The several rights of the parent and foster parent 
are secondary to this principal question. That the welfare of the 
child, rather than the supposed absolute right of the parent, is the 
end the court seeks, is clear. Thus, lu Com. v. Gilkeson, 1 Phila. 194, 
it is said: 

"As the chancellor of the klng acts as parens patriœ In such cases, so our 
courts haveqoàsidered It their duty to açt; Ipoking to the good of the child 
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so far as they can, and restralnîng the absoluteness of the parental rîght 
when exercised inconsistently with this end." 

See, also, Church, Hab. Corp. 446, and cases cited. 

In this case the mother voluntarily gave the custody of her new- 
born child to her sister. It was not a surrender to a stranger, 
but to one, who by blood, kindred, and her own childlessness, would 
gladly welcome it with a store of existing affection. The child re- 
mained with the sister for two years, through the trying early years 
of infancy; and, when the sister came to America, the mother begged 
it should accompany her. For several years thereafter she made no 
effort to reclaim it. During ail thèse years not one penny was con- 
tributed towards its care. Thèse facts are convincing of a purpose 
on the part of the child's mother to surrender the child to its aunt, and 
of her consent to its virtual adoption by her. Now, where such facts 
exist, our courts will not lend their aid to undoing what the parent 
has done. In Ellis v. Jessup, 11 Bush, 415, it is said: 

"The authority of the parent over his Infant child le derlved from the duty 
he is under to proteet, maintaln, and educate it; Is glven partly to enable him 
ihe more effectually to perform his duty, and partly as a recompense to him 
for his cai:e and trouble in the falthful discharge of those duties. 2 Bl. Comm. 
452. If the authority of the father over his infant child arises from thèse 
considérations, it would seem, when the father has surrendered his infant 
child to a third person to discharge those natural duties for it, and such 
third.person has actuaUy performed them, that the authority of the father 
over the child would cease, and pass to the person standing in loco parentis." 

In the présent case the parental relation was in effect renounced 
by the mother, and that renonciation has continued almost from the 
day of the child's birth, for a period of eight years. Meanwhile the 
child has left its own country, with the express consent of the mother, 
and has grown up under différent associations and surroundings. It 
has been well taken care of during thèse eight years by the foster 
mother, and it remains within the jurisdiction of this court. If it 
were remanded to the care of its mother, it would be removed from 
the jurisdiction of this court; and we are not convinced that it would 
be as well cared for by its real mother as it has been by the foster 
one, nor are we convinced that it would be for the best interests 
of the child that his home should be changed from America to Bel- 
gium. The mother of the child, having renounced its care and cus- 
tody, and having imposed upon her sister the duties of motherhood, 
whicb she was unwilling or unable to perform, cannot complain be- 
cause the law will not now deprive the foster mother of the fruit of 
her years of unselflsh motherhood, to wit, the companionship of her 
foster child. 

Finding as we do that no restraint has been exercised by the re- 
spondents, we perform our duty by declining to hand the child over to 
the consul for removal to Belgium. It is therefore ordered the writ 
be discharged at the petitioner's cost. 
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PORTEE V. TJNITBD STATES. 

(Circuit Court of Appeals, Flfth Circuit. December 13, 1898.) 

No. 725. 

1. National Banks— Embezzlbmbnt bt Opficek— Indictment. 

In an indictment against an ofDcer of a national bank for embezzlement, 
under Eev. St. § 5209, an avéraient that the money embezzled was lawful 
légal tender money of the United States is surplusage, and need not be 
proved. 

2. CHIMTNAL LaW— CONSOLIDATrON OF Indictmbnts. 

Where several indictments are Consolidated for the purpose of trial, they 
are to be considered as one indictment containing several counts, and a 
gênerai verdict of guilty will be sustained, if any one of the indictments 
is good, provided the sentence does not exceed the punishment which 
could be Imposed on such indictment. 
& Same— Limitation of Prosecution— Fi,eeing feom Justice. 

To constitute a fleeing from justice, within the meanlng of Eev. St. § 
1045, which vs^lll suspend the runulng of limitation against an indictment 
for an offense, it is not necessary that the accused shall hâve been found 
veithin the jurisdiction of another court. 

4. Same— Rb VIEW by Cibouit Court of Appeals. 

The circuit court of appeals, in a criminal case, can review no error 
which is not shovyn by a bill of exceptions or apparent on the face Of the 
record. 

In Error to the District Court of the United States for the Western 
District of Texas. 

W. S. Porter, the plaintiff in error, was tried in the United States 
district court for the Western district of Texas upon three indict- 
ments, numbered 1,148, 1,174, and 1,175, which had been Consoli- 
dated and were tried together. 

The Indictments are drawn under section 5209 of the United States Eevised 
Statutes, and charge the plaintiff in error -with having embezzled certain 
moneys of the First National Bank of Austln, Tex., while being the teller 
and agent of that bank. The indictment numbered 1,148 was filed February 
10, 1896. It charges that Porter embezzled, on November , 12, 18Q5, "certain 
moneys and funds of the banking association, to wit, the sum of two hundred 
and ninety-nine dollars and slxty cents ($299.60), In lawful légal tender money 
of the United States of America, of the value of $299.60, a more particular 
description of the kind and character of said moneys and funds being to the 
grand jury unknown." The indictment numbered 1,174 was filed February 
15, 1898. It charges that Porter embezzled, on October 10, 1894, certain 
moneys of the banking association, amounting to the sum and value of $554.48, 
"a more particular description of said moneys being to the grand jurors un- 
known." This indictment further charges "that between the days of the 
slxth (6th) of July, A. D. 1896, and the flfth (5th) of February, A. D. 1897, 
thé aforesaid W. S. Porter was a fugitive, and fleeing from Justice, to avoid 
a prosecution in this court for the offense herelnbefore set out." The in- 
dictment numbered 1,175 was flled February 15, 1898. It charges that Porter 
embezzled, on November 12, 1894, certain of the funds of the banking associa- 
tion, amounting to the sum and value of $299.60, "a more particular descrip- 
tion of said funds being to the grand jury unknown." In indictment No. 
1.175, as in indictment No. 1,174, it is charged that between the 6th day of 
July, 1896; and the 5th day of February, 1897, Porter was a fugitive, and 
fleeing from justice, and seeking to avoid a prosecution in said court for the 
offense set out in indictment No. 1,175. By one gênerai verdict, .the jury 
found Porter guilty as charged in the three Consolidated indictments, and he 
was subsequently sentenced to five years' Imprisonment in the Ohio State 
Penitentiary. 
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Substantlally, the errors assigned are as follows: Cl) That the court re- 
fused to direct an acquittai as to indictments Nos. 1,1T4 and 1,175, on the 
ground that the offenses charged therein are shown on the face of the indict- 
ments to hâve been commltted more Ûian three years/ hef ore the finding of the 
indictments, and that the same are therefore barred by limitation, because 
the testimony of the government failed to show that the défendant had, since 
the alleged commission of the offenses, been a fugitive from justice, as de- 
flned by the constitution and laws of the United States. (2) That the court 
refused to direct an acquittai as to Indictment No. 1,148 on the ground that the 
government eleeted to charge in that indictment that Porter had embezzled 
$289.60, lawful légal tender money of the United States, and the government 
had failed to offer any proof of the embezzlement of any lavi'ful tender 
money. (S) That the court refused to give a spécial charge to the effect that 
the government had failed to prove the embezzlement of $299.60, lawful légal 
tender money of the United States, the case of the government had failed, 
and the jury should acquit Porter as to Indictment No. 1,148. (4) That the 
court réfused to charge, as to indictments Nos. 1,174 and 1,175, that as the 
government had failed to show that Porter had at any time been a fugitive 
from justice since the alleged commission of the offenses eharged in said in- 
dictments, as defined by the constitution and laws of the United States, said 
indictments are barred by the three-years statutes of limitations, and the jury 
should flnd Porter not guilty. (5) That the court refused to give a spécial 
charge, in causes Nos. 1,174 and 1,175, deflning the meaning of "fugitive from 
justice," as those words are used in the United States statutes of limitation 
with référence to criminal offenses. (6) That the court overruled the mo- 
tion for a new trial. (7) That the court entered a judgment of conviction 
upon the three indictments as Consolidated. 

R. H. Ward and A. S. James, for plaintiff in error. 
J. Ward Gurley, for the United States. 

Before PAEDEE, Circuit Judge, and SWAYNE and PARLANaE, 
District Judges. 

PAELANGE, District Judge (after stating the facts). The plaintiff 
in error complains that the trial judge refused to give four spécial 
charges which he requested. He further complains that the court 
overruled his motion for a new trial, and entered a judgment of con- 
viction against Mm upon three indictments as consolidated. There 
are two bills of exception in the cause. They contain no matter 
other than the four spécial charges refused by the trial court and the 
testimony on the question of fleeing from justice. 

The first charge set ont in the bills of exception requested the court 
to direct the acquittai of the défendant as to indictment No. 1,148, 
on the ground that "the government had failed to ofEer any proof that 
the défendant had ever embezzled any lawful légal tender money of 
the United States from the First National Bank of Austin as alleged 
in the indictment." We fail to see how the plaintifE in error was 
prejudiced by this failure of proof. The averment was a matter of 
surplusage. Besides, indictment No. 1,175, which is not open to the 
charge which the plaintiff in error makes against indictment No. 1,148, 
is, as the counsel for plaintiiï in error state in their brief, for the same 
offense as that eharged in indictment No. 1,148. There was a gênerai 
verdict on the three consolidated indictments, and the sentence was 
the minimum which could hâve been imposed under any one of the 
three indictments. Thèse three indictments, after consolidation, are 
to be considered as one indictment, containing three counts. It ia 
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^ell settlëd that, after a gen<e^alverdjct convâcti:Hg a défendant on 
several coflnfs, the verdict will be gustained, if any one of the counts 
is good, provided the sentence does not exceed the punishment which 
could be imposed on the good count. 

The second charge set ont in the bills of exception requested the 
court to direct an acquittai in causes Nos. 1,174 and 1,175, "upon the 
ground that said indictments show on thelr faces that they were f ound 
more than three years after the alleged commission of the offenses 
charged theréin; that said offenses were therefore barred by limitation 
under the laws of the United States." It is plain that this charge was 
properly rèfused, as indictments Nos^ 1,174 and 1,175 contained the 
avennent that the défendant had fled froœ. justice. The défendant 
then reqttésted the court to instnict the jury, in causes Nos. 1,174 and 
1,175, '''ttat the offenses charged in each of said indictments were 
barred by, the statute of limitations, because the govemment had 
failed to offer any compétent testimony to establish the fact that 
défendant, W. S. Porter, had been a fugitive frqm justice under the 
constitution and laws of the Uiiited States." This charge was cor- 
rectly relfuseâ, because the évidence on the question of tiight from 
justice, which is contained in one of the bills of exception, was 
matter which it was proper to leave to the jury. 

In connection with the charge just stated, the défendant re- 
quested the court to charge the jury "that, to be a 'fugitive from 
justice,' in the sensé that the indictments in said two causes char- 
ged, it is not necessary that the party should hâve left the United 
States, where the crime is alleged to hâve been committed, before 
indictment found, or for the purpose of avoiding a prosecution 
anticipated or begun, but simplyi that, having within a state com- 
mitted that which is by law à crime, whén he is sought to be sub- 
jected toits processes, he has left its jurisdiction, and is found in 
the territory ofanother state." This charge is evidently an almost 
' literal exeea'pt from the opinion of the suprême court in Eoberts v. 
Eeilly, 11© U. g. 80-97, 6 Sup. Ct. 291, which was a case dealing 
with the question of intestate extradition. The charge, if it had 
been given to the jury in this case, would hâve had the efCect of 
instructing them that, to constitute "fleeing from justice," in the 
sensé in which those words are used in section 1045, Kev. St. U. S., 
the alleged ofender mustbe found in another jurisdiction. This, 
of course, :ii mot the law. In Streep v. U. S., 160 U. S. 128, 16 Sup. 
et. 244, it was said that "it is quite clear that any person who takes 
himself ont of the jurisdiction, with the intention of avoiding be- 
ing broughtto. justice for a particular offense, can hâve no benefit 
of the limitation." It is perfectly clear that wMle, in matters of 
interstate extradition, no ; case can arise until the alleged offender 
is found, a tdtally différent question is presented under section 
1045, Rev. St. U^ S. Thé counsel for the plaintiff in error seem to 
hâve prôceeded upon the false theory that, to constitute fleeing 
from justice, under section 1045, Id., a pèrson must not only hâve 
left the jurasdictionof the court for the purpose of avoiding a pros- 
ecution, but that he must besides be friund within the territory of 
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another court. It \é évident that the charge last mentioned was 
properly ref used. 

We ând it stated in the brief of counsel for plaintiff in errer that 
the trial judge refused to submit to the jury the question whether 
the plaintiff in error had fled from justice. If this statement were 
sustained by the record, a serious question would be presented; 
but we find nothing in the bills of exception to sustain the state- 
ment. The counsel for the défendant did not proceed upon the 
view that the question of flight was one for the jury, but upon 
the theory that the défendant was entitled to hâve the jury in- 
structed that the government had failed to prove that he had fled 
from justice, and that therefore the jury must acquit as to indict- 
ments Nos. 1,174 and 1,175. This court, in a criminal case, can 
review no error which is not preserved by a bill of exception, or 
which is not apparent on the face of the record. The record in 
this case shows no error apparent upon its face, and ail the mat- 
ter contained in the bills of exception is without merit. An en- 
tirely différent case would be presented if the plaintiff in error had 
requested the trial judge to submit the question of flight to the 
jury, and if, upon the judge's refusai to do so, the point had been 
duly preserved for review by us. The judgment of the lower court 
is afiQrmed. 
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(Circuit Court of Appeàls, Fifth Circuit. January 8, 1899.) 

No. 767. 

L FoRGKKT— Offense tjndbr Fédéral Statute — Inborsbment of Govbbiî- 

MENT DrAFT. 

The forging of an Indorsement on a genulne government draft, and the 
nttering of the draft so indorsed, are each offenses punlshable under the 
statutes of the United States. 

S. 8amE— SUFFIOIENCT OF Indictment. 

In an Indictment for forgery, under Bev. St. U. S. } 5414, for the forgery 
of an indorsement on a draft of the United States, It should be distlnctly 
chargea that the genuine draft, with the forged Indorsement,- constituted 
together a forged obligation of the United States; and an indictment 
which avers that the draft itself constituted the obligation which was 
forged, when further averments show that the forgery eonsisted In thé 
false making of the Indorsement, is répugnant, and does not properly lay 
the offense; nor Is It good, under section 5421, because it does not lay 
the charge on the Indorsement Itself, under the requlrements of Eev. St. 

■ U. S. § 5421. 

In Error to the Circuit Court of the United States for the Middle Dis- 
trict of Alabama. 
The indictment in this case reads as foUows: 

"United States of America. 

"In the Circuit Court of the United States for the Middle District of Alabama. 
November Term, A. D. ISiKi. 
*The grand Jurors of the United States, elected, impaneled, sworn, and 
charged to Inquire for the body of said Middle district of Alabama, upon thelr 
oaths do find and présent: 
81 F -32 
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"That on the 28th day of May, A. D. 1895, in said Mlddle district of Ala- 
bama, before the finding of this indictment, and withln the jurisdlctlon of said 
. court, In the county of Lowndes, in sald state, Ben De Lemos did unlawfully, 
felonlously, and fâlsely make and forge a certain obligation of the United 
States, to wit, a draft for money, to wit, for the sum of six hundred sixty- 
eight ^o/ioo dollars, drawn by an authorized olflcer of the United States, to 
wit, by D. A. Carpenter, United States pension agent, upon the assistant treas- 
urer of the United States at New York, N. Y., and which said falsely made 
and forged obligation of the United States Is in the words foUowing, to wit: 

•• 'United States Pension Agency, No. 889049. 

" 'Knoxville, Tenn., May 22, 1895. 189 . 

•"Assistant Treasurer of the United States, New York, N. Y.: Pay to the 
order of Thomas Cook six hundred sixty-elght ««/loo dollars, $868.40. 

" 'D. A. Carpenter, Interior. 

" 'U. S. Pension Agent. 
" 'By J. M. Gates, Olerk. 
" 'This check should be presented for payment within 90 days.' 

"And on the back of said falsely-made obligation of the United States were 
Indorsed the words and figures followlng, to wit: 

" 'Pay to Ben De Lemos, 

ïis 
"'Thomas X Cook, Payée, 
mark. 

" 'Paid June 1, 1895, New York. 
" 'Witnesses: 

" 'Win. J. Anthony, Hayneyllle, Ala. 
" 'J. S. Julian, Hayneville, Ala. 
" 'Ben De Lemos. 
" 'Pay Lehman Bros., or order, for collection, for account of Lehman-Durr 
Company, Jos. Goetter, V. Prest., Montgomery, Ala. Lehman Bros.' 

"And the said obligation of the United States was then and there falsely 
made and forged. In this, to wit, that he, the sald Ben De Lemos, did then and 
there falsely make and forge the name of the payée of the said draft, to wit, 
the words, 'Thomas Cook, his mark,' with the intent then and there and 
thereby to defraud, contrary to the form of the statute in such case made and 
provided, and against the peace and dignity of the United States. 

"And the grand Jurors aforesaid, upon thelr oaths aforesaid, do further find 
and présent that at the time and place aforesaid, and within the jurisdiction 
aforesaid, Ben De Lemos did falsely make and forge a certain obligation of 
the United States, to wit, a certain draft of money, which said draft is set 
forth herelnabove, in first count of this Indictment, and which said obliga- 
tion he, the said Ben De Lemos, did falsely make and forge, in this, to wit, 
that the sald Ben De Lemos did then and there falsely make and forge an 
indorsement upon the said draft in the followlng words, to wit, 'Pay to Ben 
De Lemos, Thomas Cook, his mark,' wlth the intent then and there and 
thereby to defraud, contrary to the form of the statute in such case made and 
provided, and against the peace and dignity of the United States. 

"And the grand jurors aforesaid, upon their o.aths aforesaid, do further 
flnd and présent that at the time and place aforesaid, and within the juris- 
diction aforesaid, in the county of Lowndes, in the state of Alabama, Ben De 
Lemos did unlawfully, knowingly, and felonlously pass, utter, and publish as 
true and genulne a certain falsely-made and forged obligation of the United 
States, to wit, a certain draft drawn by D. A. Carpenter, an officer of the 
United States, authorized to draw the sâid draft, to wit, a United States pen- 
sion agent* at Knoxville, In the state of Tennessee, which said draft was 
dated May 22, 1895, payable to the order of Thomas Cook, for the sum of six 
hundred sixty-elght ^o/ioo dollars, and which sald draft was according in the 
ténor followlng: 
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" 'United States Pension Agency. No. 8890*9. 

" 'Knoxville, Tenn., May 22, 1895. 189 . 

"'Assistant Treasurer of the TJnited States, New York, N. Y.: Pay to tlie 
order of Tliomas Cook six hundred sixty-elght <<>/ioo dollars, $668.40. 

" 'D. A. Carpenter, Interior. 

" 'U. S. Pension Agent. 
" 'By J. M. Gates, Clerk. 
" 'Thls check should be presented for payment witliin 90 days.' 

"And he, the sald Ben De Lemos, althougii lae well knew the said draft and 
obligation was falsely made and forged, in this, tliat the name of the payée 
thereof, to wit, the words 'Thomas Cook, his mark,' were forged in the in- 
dorsement thereon and thereto, yet he, the said Ben De Lemos, did utter, pass, 
and publish the said obligation and draft, having the said indorsement thereon 
to be falsely made and forged, with the intent then and there and thereby to 
defraud, contrary to the form of the statute in such case made and provlded, 
and against the peace and dignlty of the United States. 

"A true bill. Frank Dunean, Foreman of Grand Jury. 

"Filed in open court the 4th day of Dec. 1896. J. W. Dimmick, Clerk." 

On the above indictment the plaintiff in error was tried, convicted, 
and sentenced to flve years' imprisonment in the penitentiary, and to 
pay a fine of |500. The assignments of error relate to the refusai of the 
court to sustain a demurrer to the indictment, to the admission of cer- 
tain évidence against the plaintifE in error, to the rejecting of certain 
évidence offered by him, and to the giving or refusing of charges. 

John G. Winter, J. D. Eouse, Wm. Grant, and C. A. Whitten, for 
plaintiff in error. 
J. Ward Gurley and W. S. Keese, Jr., for the United States. 

Before PAEDEE and McCORMICK, Circuit Judges, and PA3Î- 
LANGE, District Judge. 

PARLANGE, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

We deem it sulBcient for the décision of this cause to consider only 
the flrst two spécifications of error, which read as f ollows : 

"First. The circuit court erred in overruling the demurrer of the défendant. 
Second. The court erred In holding that the indictment described any offensp 
against the United States, punishable under the laws thereof." 

The acts which the prosecutor intended to aver in this cause are that 
the plaintiff in error, having obtained possession of a genuine govern- 
ment draft, forged an indorsement thereon, and that he subsequently 
uttered the draft with the forged indorsement upon it. The counsel 
for the plaintiff in error contended in their oral argument that there 
is no law of the United States punishing such acts. We are clear that 
the contention is without force. A charge could be laid for the 
forgery under section 5414, Rev. St. U. S., which denounces the of- 
fense of f orging the obligations or securities of the United States ; and 
a charge could also be laid under section 5421, Id., which denounces the 
offense of f orging writings for the purpose of obtaining money from the 
United States. For uttering a genuine government draft with a forged 
indorsement, a charge could be laid under section 5431, Id. The prose- 
cutor intended to lay the charges contained in counts 1 and 2 under sec- 
tion 5414, Eev. St. U. S., and those two counts are said to be for one 
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and thé same offense. The charge contained in count 3 was intended 
to be laid under section 5431, Id. To hâve properly laid the charge for 
the forgery under section 5414, the pleader should hâve distinctly 
charged that the genuine draft, with the forged indorsement upon it, 
constitute together a forged obligation of the United States. But we 
ûnd in count 1, and in counts 2 and 3 as well, a clear averment that the 
draft itself, without the indorsement, is forged. This, of course, is 
untrue, and is plainly répugnant to the further averment in the count 
that the forgery consista in the false; maldng of the indorsement. 
Count 2, besides reiterating the répugnant averment that the draft it- 
self is forged, is additionally defective because it does not set out the 
draft, but merely refers to Its setting eût in count 1, which count is 
itself fatally defective, as we hâve j'ust shown. See i Bish. Cr. Proc. 
(3d Ed.) § 431. Count 3 is similarly defective, because of the répug- 
nant avermeût that the draft itself is forged. Furthermore the scien- 
ter is defectîvely averred in count 3. There may alsû be other material. 
defects in'the three counts. It is plîlin ,tfiat counts 1 and 2 cannot be 
held good, uiiider section 5421, which would hâve reqi;iired the laying of 
the charge jOii the indorsement, and n<it on the draft, and should hâve 
otherwise cpnformed to the requirements.pf that statute. 

We are >of opinion that the demurrer ^l^puld hâve been sustained, and 
the indictment quashed. This view mai;e^ it unnecesgary. for us to con- 
sider the other questions raised by the assignment of errors. It is or- 
dered that the judgment of the lower côilrt be reVersed, and that this 
cause be remanded to that court, with ,tjie direction to award a new 
trial, sustaiii tiie demhrrei^, and quash tlîè' indictment 



In re TltDBN. 
(District Court, ^. D. lowa, C. D. January 28, 1899.) 

.:-.:,:; .^ •• . No. 510(,M.: , 

1. BANKRUP'Tdt^TAXBS OK EXBMPT PRÔPBRTfT— PaTMEKT BT TbUSTEB. 

Under ©aûkruptcyAct 1898, § 64, requlring tlie trustée to "pay ail 
taxes legally' due and owlng by the babknipt * •: * in advance of the 
payment of divldends to çreditors," It Is the duty of the trustée to pay, 
out of the éstete In hls hands, taxes iegally assessed and' due on the home- 
stead of the bânknipt, and constltuting a lien thereon at the tlme of the 
adjudication, although auch homestead , has been set apart to the bank- 
rnpt as exempt under the act. 
a. Same— CoNsiîRnçTiON of Statute— ExœMPTfON Cr.AusB. 

The provision of thé bankmptcy act âllowing to bankrupts the ex- 
emptions prescrlbed by the law of the state of thelr dbniicile is to be con- 
strued llberaily to accompllsh the purposeof the exemption. 

In Bankruptcy. On review f rom décision of référée, 

F. S. Dunshee, for bankrupt. 
N. E. Coffin, for çreditors. 

WOOLSON, District Judge. Winfleld Tilden was duly adjudged a 
bankrupt, and his voluntary pétition, with accompanying schedules, 
etc., was referred to S. S. Ethridge, Esq., as référée in bankruptcy. 
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Âmong the property scheduled was the hômestead of said Tilden, 
actually occupied by Mm as such, and claimed to be exempt property 
at time his pétition was flled herein. At that date there were out- 
standing, on the proper tax books, as taxes against said liomestead, 
the taxes now under considération. The bankrupt having called upon 
the trustée to pay such taxes, the trustée applied to the référée for 
décision and authority in the matter. The trustée meanwhile had set 
offl said hômestead to said bankrupt, as exempt property, under the 
statutes of lowa. The référée refused to order such taxes paid by said 
trustée; whereupon the matter has been brought to this court for 
reView, and fully presented by counsel. The question to be decided 
is whether it is the duty of the trustée to pay, out of the estate in his 
hands, the taxes against the exempt hômestead of the bankrupt, which 
were outstanding at time ôf adjudication of bankruptcy, and were 
then a lien on said exempt property. In the présent case there are no 
peculiar or distinguishing features. The proposition at issue is broadly 
presented for décision. 

Section 64, par. (a), of the bankruptcy act, is as follows: 

"The court shall order the trustée to pay ail taxes legally due and owlng 
by the bankrupt, to the United States, state, county, district or municipality 
In advanee of the payment of dividends to creditors, and upon flling the re- 
ceipts of the proper public offleers for such payment he shall be credited with 
the amount thereof; and in case any question as to the amount or legality 
of any such tax, the same shall be heard and determined by the court." 

It is conceded that the term "court," as used in this paragraph, 
in éludes the référée. Section 1, cl. 7, Bankrupt Act. 

Among the rules adopted by this court for régulation of proceedings 
in bankruptcy in this district is the following, which follows the gên- 
erai provisions of the paragraph just quoted: 

"Rule 4: (1) In ail cases wherein there are assets coming under charge 
of the trustée, it shall be the duty of the trustée forthwith to ascertain from 
the proper sources, what taxes, if any, are claimed to be due and owing by the 
bankrupt to the United States, the state of lowa, the county, town or clty in 
which the bankrupt résides, or in which any part of the estate is situated for 
taxing purposes, and to make a written report thereof to the référée, specify- 
ing the taxes upon each pièce of property, so far as the same are shown on 
the tax lists; and the référée shall in writing, pursuant to section (54 of the 
bankrupt act, order the payaient by the trustée of ail taxes found by the 
référée to be legally due and owlng by the bankrupt accordlng to said report. 
(2) But if any question arises touching the taxes, or any part thereof, claimed 
or reported to be due, the référée, after due notice by mail, shall hear and 
détermine the question at issue and order payment accordingly." 

Counsel hâve not been able to présent to the court any décisions 
under former bankruptcy statutes which throw light on the question 
now under considération. Apparently in this matter, as in many 
other portions of the récent statute, the construction must be largely, 
if not entirely, in a new fleld of décision. The contention of the bank- 
rupt is that taxes duly standing on the proper tax books against the 
exempt hômestead are, within the meaning of this section, "taxes 
legally due and owing by the bankrupt." The phraseology of the stat- 
ute apparently favors this contention, — "ail taxes legaUy due and 
owing," etc. There is no express exclusion of taxes against ex- 
empt property. The trustée is to pay "ail taxes legally due and 
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owing by the bankrupt." The creditors, however, plead what they 
term the "injustice" of such a construction. The exempt property 
may hâve a large amount of taxes standing against it. The estate 
receives no benefit whatever from the exempt property. Where, as 
hère, there is no question as to the property being exempt, the trus- 
tée, if he can in any wise be properly said to take such property, under 
the adjudication of bankruptcy, takes it only for the purpose of at 
once passing it out as exempt property. So that, if received by him 
aflected by the lien for taxes, why should the trustée pass it back in 
a better condition than he received it? Wherein is his duty to lessen 
the gênerai estate in his hands, by applying a part of same to the 
removal of said tax liens, and thus lessening the amount otherwise 
distributable to the gênerai creditors? If a mechanic's lien, or other 
like lien, existed against said exempt prdperty, the gênerai assets of 
the estate would not ordinarily be tiius lessened to effect the removal 
of such lien. And the creditors call attention to this case as plainly 
shovs'ing the unjust resuit, as they term it, of the opposite construction 
of the statute. The amount in the hands of the trustée, if applied to 
pay thèse taxes on this exempt homestead, will be substantially ex- 
hausted, leaving barely sufflcient to pay expenses of administration 
of the estate; and there seems much force in the argument. On the 
other hand, the bankrupt calls attention to the letter of the law, — "ail 
taxes legally due and owing by the bankrupt," — without any qualify- 
ing terms. And he properly insists that the burden is on the cred- 
itors to show why the statute does not intend what its terms plainly 
state. He also insists that this paragraph is a manifest récognition 
by congress of the proposition that, whether any other créditer be 
paid or not, the government — national, state, or municipal — is to 
hâve its taxes out of the estate. Again, the bankrupt might hâve paid 
thèse taxes at any time before flling his pétition in bankruptcy. If, 
while on his way to the clerk's office to flle such pétition, he had 
stopped at the taxpaying office, and there paid thèse taxes, and 
thereby reduced the gênerai assets (actually turned into the estate) by 
the amount of those taxes, no one could hâve justly complained. He 
very effectively inquires why is the gênerai créditer now injured by 
payment of thèse taxes out of the estate, if their payment, as above 
suggested, could not hâve been complained of by him? 

A moment's considération distinguishes the tax from the mechanic's 
lien, in the matter of this payment. The statute gives to taxes the 
right of précèdent payment. It does not so deal with the debt se- 
cured by the mechanic's lien. Except as preserved by his lien, the 
holder of a mechanic's lien ordinarily ranks with the gênerai creditori' 
of the estate. Under tax statutes, as the same generally exist, the 
tax collector may, either by action in court or by his warrant of dis- 
tress, pursue other property of the taxpayer. The tax collector is not 
generally restripted to the property against which the tax more spe- 
cially stands. While it may be true that the homestead or other 
exempt property is not liable for taxes assessed upon or against other 
property, such other property owned by such taxpayer may be taken 
for taxes originally assessed against the homestead. In other words, 
the taxes against the homestead may be enforced against any other 
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property owned by the owner of the homestead. Thus, the taxes 
against the exempt homestead may be properly said to be "legally due 
and owing by the bankrupt," since it is enforceable against any prop- 
erty owned by him. Let us takeanother instance: A., as a merehant, 
had on the Ist day of January a stock of goods, and, applying the 
statute relating to taxation of merchandise, the assessor enters up 
against A. the proper assessment on account of said stock. In the 
progress of the matter, this assessment is placed on the tax books, 
and extended against it is the tax levy which has been duly ordered. 
Let us assume that, before the date when thèse taxes become payable, 
A. has disposed of his stock of merchandise. And A. has thereafter 
been adjudged a bankrupt. There comes into the hands of this trus- 
tée of A.'s estate no part of said stoclc of merchandise, and we may 
even assume he receives no assets representing same. But there 
stand on the tax books against A. the taxes levied against this stock. 
If A. had other property as a part of his gênerai estate, such property 
would bave been liable for such taxes. The tax collecter, with his 
warrant of distress, could hâve levied on any of such other gênerai 
property. The trustée in bankruptcy now holds this gênerai estate. 
It seems to be conceded that in such a case the trustée must pay, ont 
of the gênerai estate, the taxes so outstanding against the bankrupt, 
and representing such stock of njerchandise. Yet no part of such 
stock came into the hands of the trustée; and whatever is paid on 
thèse taxes must thereby lessen the dividend paying ability of the 
estate, possibly destroying entirely such ability. Nevertheless, no 
creditor can justly complain. The statute requires such payment. 
Yet the argument urged of injustice to creditors by payment out of 
the estate of taxes against the exempt homestead applies with far 
greater force to the illustration Just given. And the inquiry becomes 
pertinent, why not pay the homestead taxes, if it be proper to pay 
thèse merchandise taxes? 

Again, exemption laws are to be liberally construed to accomplish 
the purpose of the exemption. The homestead is exempt that the 
family may hâve its sheltering roof and protection, in the vicissitudes 
of financial distress. Why may not the same gênerai propositions 
apply to the bankrupt statute? And, if liberality of construction be- 
came necessary in order to give to the homestead and those for whom 
the exemption was originally made the benefit of the statute under 
considération, why is not such libéral construction proper, if only 
such construction can carry out the beneficent purposes of the exemp- 
tion, and if the contrary construction would tend to defeat it? Since 
the bankruptcy statute has adopted the statutory exemptions, granted 
by the state, is violence committed to the spirit which caused such 
adoption if the bankruptcy statute itself is construed in that matter 
with the libéral construction which obtains in ail the states as to 
such exemption statutes? And, in this view, we may ask for the 
reasons which, while compelling the homestead to be set off to the 
bankrupt as exempt property to himself and family, yet would permit 
it to be sold away from them at tax sale, although the estate of the 
bankrupt has funds wherewith the taxes might be paid, and the ex- 
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feaiptioli of the etatute fuUy and effectively maintafaéa. The concln- 
sion ieached is that the trustée pay, out of the funds of the estate, the 
taxes now outstanding and a lien against tlie homestead of the bank- 
rapt. Ordered accordingly. 



In re KELLY. 

Ex parte BEENHIBM et al. 

(District Court, W. D. Tennessee, B. D. Pebruary -4, 1899.) 

1. Bankruptcy— Bbizubb of Phopertt— Sufpicienct op Afpidavits. 

When application Is made.'under Banlirtiptcy Act 1898, § 69, for a war- 
rant to the marsbal to seize and hold property of tbe alleged bankrupt, 
pending an involuntary pétition against him, the affldavlts in support of 
tlie appHoa-tion must set fortb fully and specifically ail the essential facts, 
IncluÂwg the insolvency of the debtor and tbe facts constituting the al- 
leged à'ét of banljruptcy or neglect of his property by the debtor. 

8. Same—Pbopbrtï in HAitDs of Thied Pbrson. 

Banljruptcy Act 1898, § 69, providing that the judge of a court of bant:- 
ruptcy may, on proof that the respoodent in an involuntary pétition "has 
commltted an act of banliruptcy, or bas neglected * * * his property, 
• • * issue a warrant to the marshal to seize and hold It," appiies only 
to property of the alleged bankrupt remainlng in his own hands or those 
of his acknowledged agents. It cannot be so extended as to authorize the 
summary seîzure of property in the possession of a third person, not a 
party to the proceedings, who clalnis titlp thereto under a conveyance 
from the bankrupt, altbough such conveyance is alleged to be an illégal 
préférence, and voidable, under the act. 

8. Samb— Plbading— Pkactice — JoiNiNG Pkatbb fok Warrant op Seizurb 
wiTH Petitioiî for Adjddication, ' 

The practice of uniting in one peti1;iofl a prayer for an adjudication in 
Involuntary bankruptcy against the debtor and a prayer for a warrant 
directing the marshal to seize and hold his property pending the adj,udl- 
cation, condemned. The proceedings for such warrant, alid in exécution 
thereof, are separate and distinct from the pétition in bankruptcy, and 
must be prosecuted by, separate pétition. 

In Bankruptcy. On pétition by Bernhiem Bros. a.nd other cred- 
itors for ^n adjudication in involuntary bankruptcy against the 
respondent, and also for a warrant for the seizure of his prop- 
erty. 

Draper & Rice and Latta & Latta, for petitioning creditors. 

HAMMOND, J. This is an application by the petitioning cred- 
itors for a warrant of feeizure under section 69 of an act entitled "An 
act ta establish a nniform System of banlcruptcy throughout the 
United States," approved Jùly 1, 1898. It proceéds upon an entire 
misapprehension of the scope of that section. The act of bank- 
ruptcy alleged in the pétition is that the défendant, within four 
months prior to the filing of this pétition, did sell, transfer, and con- 
vey his stock of goods, consisting pf wMskies, wines, béer, cigars, 
etc., and his safe and bar fixtures, to one Charles A. Eogers, with the 
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fraudulent purpose and intent of giving to the said Charles A. Eogers, 
who was one of his creditors, a préférence for his claim against the al- 
leged bankrupt. 

Before passing to the question of granting this application, and 
in order that, in the beginning of the administration of this law, we 
may, as accurately as possible, carry ont its provisions, it is thought 
proper to refer to the aflfldavit upon which this application is based, 
and to say that it seems quite meager in its statement of the facts, 
and is too much the opinion of the affiant as to the légal effect of 
the facts as they may be known to him, suspected by him, or may 
actually exist. The nature of the debt which it is alleged was pre- 
ferred is not stated, nor does the essential fact of insolvency appear. 
See section 3. From ail that appears in the affidavit, the défendant 
may be entirely solvent, the transfer may hâve been made in pur- 
suance of some valid lien or mortgage, or the défendant may hâve 
ample property; and, without going more into the détails, it is 
sufficient to say now that affldavits under this section 69 of the 
bankrupt act should be as spécifie as possible in their statements 
of ail the essential facts, — indeed, should be quite as fully satis- 
factory in the exhibition of the proof of the act of bankruptcy as the 
testiniony to be produced at the hearing of the pétition for adjudica- 
tion in a contested case, — so that the court may sée precisely, from 
those facts, whether or not an act of bankruptcy has been com- 
mitted, or whether the alleged bankrupt has been neglecting his prop- 
erty, so that it is deteriorating in value, etc. It is a formidable thing 
to seize a man's property so summarily before he is heard, and should 
never be done upon the mère opinions of witnesses as to whether an 
act of bankruptcy has been committed, but only on a full showing of 
the facts of the case. Again, the affldavit states that he received his 
information from Rogers. Why was not Eogers' afQdavit of the facts 
produced, or the précise language he used given instead of the afiQant's 
conclusions about it? It is all'pure hearsay. 

For the présent considération of this application, the affldavit will 
be treated as sulficient; and the court may assume that, defective 
as it is, it appears thereby that an act of bankruptcy has been com- 
mitted, as it is described in the statute. 

The involuntary pétition in bankruptcy in this case is framed not 
only for the purpose of having an adjudication in bankruptcy, but prays 
as well for a warrant of seizure under the above-cited section 69 of the 
bankrupt act. Its prayer in that behalf is "that a warrant at once issue 
to the marshal, directing hùn to seize and take possession of ail the 
property of the said Ike Kelly, now in the possession of the said Ike 
Kelly, or in the possession of any person whose possession is in violation 
of the bankruptcy act." The last clause of this application, to seize 
property in the possession of any person whose possession is in violation 
of the bankruptcy act, is wholly unauthorized by that act, and is not 
at ail comprehended by section 69, above referred to. It would be, 
indeed, quite impossible for cougress to pass an act to seize property 
in the hands of third persons, adversely claiming title thereto from the 
bankrupt, by any such process as is assumed in this case. It could 
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only bè donc by due process of law, after some proceeding taken for 
that purpose against the third person holding adversely, and upon due 
notice and opportunity to appear and contest such application, what- 
ever form it might take. In this case, we are aslied to send the 
marshal to seize the property, presumably that which is in the hands 
of Rogers, the alleged preferred créditer, as the property of Kelly, upon 
the ground assumed, that Rogers has been fraudulently preferred; and 
this, without any notice to Rogers, or without any bond to protect him 
against such violent proceeding, because the bond flled in this case 
is only one to indemnify Ike Kelly for such damages as he shall sus- 
tain, and not at ail to indemnify Rogers, the alleged preferred creditor, 
nor any other third person whom the marshal, under this roving com- 
mission, might subject to seizure of his property. This construction of 
the bankruptcy act is too monstrous for further considération, and the 
application is denied, so far as it relates to property in the possession 
of any person whose possession is in violation of the statute. The 
remedy provided for the recovery of property held in violation of the 
statute, through préférences or fraudulent conveyances, is found in 
section 60 of tie act, subsec. B, as f ollows : 

"If a bankrupt shall hâve given a préférence within four months before the 
flling of the pétition, or after the flling of the pétition and before the adju- 
dication, and the person receiving it, or to be benefited thereby, or his agent 
actlng thereln, shall hâve any reasonable cause to belleve that it was intended 
thereby to give a préférence, It shall be voidable by the trustée, and he may 
recover the property or Its value from such person." 

Ihis is an entirely fair, constitutional, and proper method of pro- 
cédure. It protects the rights of everybody concerned; and impatient 
creditors, proceeding against a debtor in bankruptcy, must be content 
with that remedy to recover the property, unless it may be that, in aid 
of the proceedings in bankruptcy, under certain exigencies, they may, 
by proper proceedings in equity, proyisionally seize the property in 
the hands of the adverse holders, they being made défendants to a bill 
for that purpose. And it is worthy of remark that the foregoing sec- 
tion requires a spécifie intent on the part of the creditor before the 
property can be taken from him, and that intent cannot be assumed 
against him without his having a day in court to défend against it. 

Fréquent applications haye been made to this court, under section 
69, for warrants of seizure, under similar circumstances to those dis- 
closed in this application ; and it is desired to take this occasion to call 
attention to the fact that this section 69 was not designed as a gênerai 
grab-all attachment proceeding, nor a statutory remedy for the seizure 
of property fraudulently conveyed by an alleged insolvent debtor, nor 
is it in any sensé to be made a summary proceeding against anybody 
but the alleged bankrupt, nor against any property except that which 
is in his own hands, or those of his acknowledged agents, and certainly 
not against any one claiming adversely to him. The application for 
a warrant against the property of Kelly in his own hands, or those 
holding for him as his agents, may be granted on this apphcation, not- 
withstanding the imperfections of the afiSdavit already pointed out. 
The clerk will issue the necessary warrant, but will be careful to con- 
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fine it as indicated in this opinion. This indulgence is allowed only 
because practice under the act bas not become flxed, by rule or other- 
wise, and excusably, since tbe act itself is meager in its provisions, 
being almost a mère slceleton, somewhat disjointed and inarticulate. 

It is desired to call attention to another matter of practice, for the 
greater convenience of tlie administration of the banlcrupt law, and, 
in my judgment, to secure a necessary ségrégation of two différent 
proceedings. The involuntary pétition filed, as before stated, is 
made at tbe same time an application for a warrant of seizure. Here- 
after the pétition for involuntary adjudication in bankruptcy must be 
conflned to that purpose. Under section 69 of the act, the warrant 
of seizure can only issue after a pétition by creditors bas been filed, 
and possibly not until after notice of it bas been given, though we 
need not détermine that point now, but the implication of the statute 
is that it is altogether a separate proceeding. The same implication 
appears from section 3 (subsection e) of the statute, which seemingly 
is quite identical with section 69 in respect of the matter of seizure 
of the alleged bankrupt's property pendente lite. To avoid ail con- 
fusion, they ought to be separated in practice, whether it is required 
by the statute or not. The séparation will serve the useful purpose 
of calling attention of the parties to the fact that the seizure is a sub- 
séquent and independent proceeding, which is not necessarily a part of 
the proceedings in bankruptcy. It is a great deal better to keep the 
two distinct from each other. The clerk will formulate and submit a 
rule to enforce this séparation of the two. 

For information, the afiidavit herein referred to will be copied in 
the margin below, so that, in future proceedings, the suggested im- 
perfections therein may be corrected.^ 

Ordered accordingly. 

1 Copy of Affldavlt. 

"L does hereby make solemn oath that the facts set forth In the cred- 
itors' pétition in the ahove matter are true, which facts are substantially as 
foUows: 

"That on the day of January, 1899, the défendant, Ilîe Kelly, belng 

then indebted to one Chas. A. Rogers, did sell, transfer, and convey to said 
Ohas. A. Rogers ail his stock of goods, situated in the town of Dyersburg, for 
the purpose of paying and fuUy satisfying the aforesaid indebtedness, and 
that no présent considération was advanced by said Chas, A. Kogers, except 
the probable assumption of one or two small debts. 

"Afflant further makes oath that he obtained this information from said 
Chas. A. Kogers, party who purchased the said stock of goods and fixtures. 

"Aflaant believes the value of stock of goods, fixtures, etc., mentloned above, 
and set out in petitioner's bill, to be the sum of seven hundred dollars. 

"Subscnbed," etc. 
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In re BfeOOKS. 

(Blstrlct Court, D. Vermont December 24, 1898.) 

1, BaNKBUPTOY— .lURIBDICTION— Rbcovebt of Pbopeett op Bankrcpt. 

A court of bankruptcy bas jurlsdlctioa 6f a pétition by a trustée in 
bankruptey for an order dirécting the restoration to blm of property of 
the bankrupt unlawfuUy sold on foreclosure of a chattel mortgage after 
the adjudication in bankruptcy, and before the appplntment of the trustée, 
and wlthout leave of the court of bankruptcy. 

8. 8aMB— MORTGAGEB OP BaNKRUPT— RlCiHT TO FORBCLOSB. 

The holder of a chattel mortgage, having notice of proceedings in bank- 
ruptcy against the mortgagôi?, has no rlght, after the adjudication and 
before the appointment of a trustée, and wlthout leave of the bankruptcy 
court, to sell the property, ofithe bajakrupt on foreclosure of his mortgage, 
where the proceedings on foreclosure were not such as to bring the res 
within the jurisdiction of a state court, and thére wàs no exclusive pos- 
session of the property, before the adjudication, by the offlcer maklng 
the sale. A sale so made is unlawf ul and void, and passes no title. 
& Samb— Illégal Pgrbclosube^Rkcovert op Pkopebty bt Trustée. 

\yhere the holder of a chattel mortgage on property of the baukrupt 
had unlawfuUy caused a salé of the same tb be made for the satisfaction 
of his mortgage, after the adjudication In bànkrujtcy and before the ap- 
pointment of a trustée, and had bid in the greater part of It himself, held, 
on pétition of the trustée subsequently appointed, tbat he should be or- 
dered forthwith to restore tosuch trustée so much of the property as y et 
remalned in his control, and to accouht for the value of the rèmainder, 
such value to be ascertalned and reported by the référée, with leave to 
the trustée to move for a warrant dirécting the marshal to bring in the 
property, if not returned as ordered. 

In Bankruptcy. 

On pétition by a trustée in bankruptcy for the restoration to him 
of property of the bankrupt previously sold on foreclosure of chattel 
mortgages and held by the petitionee. 

Bâtes, May & Simonds, for petitioner. ' 
Dunnett & Slackj for petitionee. 

WHEELEE, District Judge. The bankrupt had a tailoring estab- 
lishment, with a stock of goods, tools, and fixtures, in St. Johnsbury, 
on which, at the time of adjudication, the petitionee held chattel 
mortgages, with conditions broken over 30 days, that were in the 
hands of the constable, who had locked the property up in a room on 
the bankrupt's premises, and taken the key. They were notifled of the 
proceedings, but before there was any trustée, and against objections 
of those interested, the constable sold the property at auction on the 
mortgages at about half its vaille, most of which was bid ofl by the 
petitionee and bidders acting for him, and is now held by him against 
demand for its return by the trustée. This pétition was brought te 
compel return. It was referred to one of the référées for a finding 
of the facts, which appear f rom his report made after hearing on notice 
und attendaivje. 

Objection is made that this court has no jurisdiction of this matter 
by this proceeding, because suits by the trustée are required to be 
brought where the banlo-upt could bring them "if proceedings in bank- 
ruptcy had not been instituted." Bankruptcy Act 1898, § 23a. This, 
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however, is not any such proceeding as the bankrupt could hâve 
brought if there had been no bankruptcy proceedings. It is founded 
upon them, and is a part of them. Eights of action accrued to the 
bankrupt from property pass to the trustée, as to which he becomes a 
new party, but in the same forum; and mère rights of action might 
accrue to the trustée from his course of administration, to which that 
provision might apply. But the assets of the bankrupt are brought 
by the proceedings within the reach and control, and subject to the 
orders, of the court, and no one has any ri'ght to remove or meddle 
with them, but for their préservation, without leave of the court, ex- 
cept the trustée. Bank v. Sherman, 101 U. S. 403; Sharpe v. Doyle, 
102 U. S. 686; Feibelman v. Packard, 109 U. S. 421, 3 Sup. Ct. 289. In 
Bank v. Sherman, Mr. Justice Swayne, for the court, said : "The filing 
of the pétition was a caveat to ail the world. It was, in eiïect, an 
attachment and injunction." This proceeding is for the vindication 
of the control of the property by the court, and the référence was 
for a report upon the specifled issue involved, as provided for in sec- 
tion 22. 

The petitionee sets up proceedings under the laws of the state for 
foreclosure of his mortgages in justification. Thèse are not judicial 
proceedings in any court drawing to it jurisdiction of the subject- 
matter, but are merely proceedings for a public sale by an ofiQcer, in 
a specifled way, as agent for the mortgagee. V. S. § 2265. The 
mortgagor has a right to redeem, which continues ail the way to the 
time of sale (section 2264), of which he, and those claiming under him, 
are entitled to notice (section 226S). After the flling of the pétition, 
there was no one to act upon a notice, or to whom notice could properly 
be given, until there should be a trustée; and the petitionee could not 
lawfully proceed according to the provisions of the statutes of the 
state, nor without leave of the court having jurisdiction and control 
of the property. Such taking awav of the property is not only an 
unlawfiù interférence with the jurisdiction of the court, but the re- 
ceiving of "any material amount of property from a bankrupt after 
the flling of the pétition, with intent to defeat this act," is made 
highly pénal. Section 29b. That an ofScer having exclusive posses- 
sion of property of a bankrupt could not lawfully proceed after bank- 
ruptcy proceedings, with notice, was treated as unquestionable in 
Connor v. Long, 104 U. S. 228; although that he might proceed not- 
withstanding such proceedings in another state, without notice, was, 
after much considération, held. Hère the possession of the oiïicer was 
not exclusive. It was on the premises of the bankrupt, where the 
ofiQcer had no right superior to that of the bankrupt (Slate v. Barker, 
26 Vt. 647); and hère the petitionee, under whom the ofificer acted, 
as is found, had notice. In any view, the sales after the bankruptcy 
proceedings were unlawf ul and void, and conveyed no title. The value 
of the property was to be deterrained by converting the same into 
money, in some of varions ways, "as the court may direct." Section 
57h. This should be donc now, and the property be forthwith returned 
for that purpose, or substantial rights of the creditors may be lost. 
If any has passed beyond reach of the petitionee, the value of that 
should be accounted ÏEor, to be determined by further proceedings be- 
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fore the référée.. If not returned, a provisional warrant may issue to 
the marshal for bringing it, on motion of the trustée. And the peti- 
tionee should pay the costs of this proceeding. 

Let the property in-control of the petitionee be returned within flve 
days, and the value of the rest be reported by the référée, with leave 
to move for warrant on failure to so return, with costs. 



In re DE LUE. 

(District Court, D. Massachusetts. February 2, 1899.) 

No. 465. 

Bankhtiptct — Dissolution op Lien of Attachment — Limitation dp Time. 

Under Bankruptcy Act 1898, § 67c, providing that "a lien created by 
or obtalned In or pursuant to any suit or proceeding at law or in equity, 
Including an attachment upon mesne process » * *, which was begun 
against a person within four months before the flllng of a pétition in 
bankruptcy, by or against such person, shall be dissolved by the adjudi- 
cation of such person to be a bankrupt," the lien of an attachment of the 
land of a voluntary bankrupt, made by vlrtue of a spécial precept issued 
within four months before the filing of his pétition, Is not dissolved by 
the adjudication thereon, when the suit in which such precept issued was 
begun a year before. 

In Bankruptcy. 

William W. Jenness, for bankrupt 
George W. Wardrop, pro se. 

LOWELL, District Judge. De Lue was adjudicated bankrupt on 
his own pétition, flled December 21, 1898. His trustée seeks to enjoin 
the sale of his real estate on exécution, and to dissolve the lien created 
by the attachment thereof. The .suit in which the exécution was ob- 
tained was begun in December, 1897. No attachment was made 
therein until November 2, 1898, when an attachment of the real estate 
in controversy was made by virtue of a spécial precept issued in accord- 
ance with Pub. St. Mass. c. 161, § 85. The application for the precept 
was made upon the day on which it was issued. The levy was made 
December 19th, the notice being posted on that day. Section 67c of 
the bankrupt act reads, in part, as f ollows : 

"A lien created by or obtained in or pursuant to any suit or proceeding at 
law or in equity, including an attachment upon mesne process or a judgment 
by confession, which was begun against a person within four months before 
the flllng of a pétition in bankruptcy, by or against such person, shall be dis- 
solved by the adjudication of such person," etc. 

The date put in question by this provision is not the date at which 
the lien was created, but the date at whi/^h the suit or other proceed- 
ing was begun in which the lien was obtained. The counsel for the 
petitioner contends that this suit or proceeding is to be taken to be 
the application for the spécial precept, and not the principal suit. 
The construction contended for, as it seems to me, is straineà and 
unnatural. The act does not look to the date of the pétition or other 
proceeding which is specially related to the attachment (the pétition 
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for the spécial precept, the precept itself, or any one of the gherifE's 
acts thereunder), but to the date of the suit itself. The provisions 
of section 67f, being limited to involuntacy bankrupts, hâve no applica- 
tion in this case. Pétition for injunction and for dissolution of lien 
denied. 



PACKER V. WHITTIER. 

(Circuit Court of Appeals, First Circuit. January 20, 1899.) 

No. 222. 

1. Tkial— Submission op Issues to Court— Necessitt of Pindings ov Fact. 

Plaintifi! sued in tlie circuit court on a judgment rendered against tlie 
défendant prlor to liis discharge in banlîruptcy, alleging that the debt 
was not dlscharged because created by the fraud of the défendant. De- 
fendant denied the allégations of fraud, and pleaded the discharge as a 
défense. By stipulation of the parties, a jury was waived, and the case 
submitted to the court. 'Held, that it was the duty of the court, under Kev. 
St. § 649, to make a flndlng upon the Issue of fraud, and that the circuit 
court of appeals could not, on a writ of error, examine the évidence nor 
supply such finding. 

2. Same— Agbbbd Statement of Facts. 

An agreed statement of evldentlal facts cannot supply the place of a 
flndlng by the court upon the ultimate fact in issue. 

3. BANKRnpTCY— Effect of Discharge— Merger of Debt in Judgmrnt. 

A cause of action does not become merged in a judgment thereon, so 
as to preclude the plaintiff from showing that the original debt was cre- 
ated by the fraud of the debtor, for the purpose of avoiding the efCect of 
a discharge In bankruptcy, subsequently obtained by the debtor. 

Putnam, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Robert F. Herrick and Guy Cunningham, for plaintiiî in error. 
William A. Gaston and Frederick E. Snow, for défendant in error. 

Bef ore PUTNAM, Circuit Judge, and WEBB and ALDRICH, Dis- 
trict Judges. 

WEBB, District Judge. This case cornes to us on a vrrit of error, 
having been tried below by the court, and judgment ordered for the 
défendant (81 Fed. 335) on an agreement as foUows: "In the above case 
both parties hereby waive the right to a trial by jury, and agrée that the 
case may be heard and determined by the court on the agreed state- 
ment of facts herewith flled." The action was on a judgment ob- 
tained by a firm, of vs^hich the présent plaintiff is the sûrviving part- 
ner, against the défendant, Whittier, in the superior court for Suffolk 
county, in December, 1875. The writ in the circuit court is dated 
September 24, 1895, The^ plaintiiî' s déclaration contains four 
counts. The first sets out tne judgment in the superior court, and 
the issue of an exécution thereon, which was returned, "Satisiied for 
the sum of sixty-five dollars and twenty cents, and no more." It also 
avers that said judgment ^emains "in full force and effect, in no 
wise reversed or annulled or set aside" ; "and the plaintiff f urther says 
that the said judgment has never been satisfled except in the sum of 
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çftÇj© betîfeen the ârst aiid se^jqnd couBîts of the, déclaration is tliat 
tbe BeçQQdi makes no nisntiflii of the part satisf^çtMjn in the sum of 
$6^t2{)J, T^iç thipd àt^d fftuçtjb c&nnt^, after setting outall the facts 
alleged in the first and second,, and in almost identical words, con- 
taln this further averment: 

"And the plaintlfC further says that, after the rendltion of this sald judg- 
ment by the sald superloi!i<«)urt,: the défendant procured from the United 
States district court for the district of Massachusetts hls discharge in barili- 
ruptcy, and the défendant, elalms that by Ms discharge hls liabiUty to the 
plaintlflf upon the debt represented by the sald judgment is discharged; but 
the plalntlfC says that the sald debt represented by the said judgment was 
created by the fraud of the Jviçlgment debtor, and Is not canceled by the sald 
defendant's discharge in bàflftruptcy." ' 

Tô this writ and déclaration the défendant answered^ as follows: 

"And now cornes the défendant In the aboiye^entltled case, and for answer 
dénies each and every allégation in the plaintlfE's writ and déclaration, and 
the several counts thereln^contalned; , and; the défendant, further answering, 
says that by vlrtue of thé proceedings Instltuted in the United States district 
court for the district of Massachusetts , on the 24th day. of August, 1878, under 
the provisions of the Revised Statutes of the United States, title 'Bankruptcy,' 
and the other acts relatlng to bankruptcy, the défendant ,w^8 discharged on the 
6th day of December, 1878,. a certifled copy whereof la héreto annexed, from 
ail debts and clalms, Inçî^lding the plalnUflÉ'a.cIaim (Ijt. any) , against this de- 
fendant, whlch were provablè agalnst hls estate In bankruptcy." 

■ ,A: copy of the record 'èf thé bankrujitcy court aiiij of the discharge 
of the bankrupt is annexed to this ansjwer, 

It was after this answer was filed that the parties waived a jury 
trial, and agreed to submit the case to the court on an accompanying 
"agreed statement of faqts." 

It is thùs seen that thè jiriiicipal issue bf fact bëliwèen the litigants 
was the question of fraud in the inception of the deniand on which 
the judgment of the superîor Court was^éndered. That was a ques- 
tion of fact to be decided by ■fhe circuit court, and the agreed state- 
ment only included facts upon the probative effect of which that 
issue of fraud was to be determined. But the circuit court made no 
flnding of fact, either gênerai or spécial, but ruled, as a matter of 
law, that the original debt or liability of the défendant was merged 
in the judgment of the state court. 

ynder the statute (Bev. St. § 649), authorizing parties to submit 
their cases to the circuit court without a jury, the détermination 
of disputed facts, iairly raised by the issues, is intrusted to the court, 
wherein, as provided by the statute, the findings may be either gên- 
erai or spécial. By it ail facts necessary for the disposai of the 
cause are to befound. An appellate court cannot review or modify 
any such flnding, but is confined to the questions and rulings of law 
in the court below, except that, in case of a spécial flnding, the re- 
view may extend to the détermination of the sufiBciency of the facts 
f ound to support the judgment. Section 700. 

As has appeared, the important question of fact on which the 
rights of thèse parties turned was whether the original cause of 
action, on which the judgment of the superior court was obtained, 
was created by the fraud of the défendant Now, that was an issue 
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of fact as to which the circuit court ought, on tlie évidence sub 
mitted to it, to hâve found one way or the other. This court cannot 
examine the évidence nor supply that flnding of fact. Dirst v. Mor- 
ris, 14 Wall. 484, 490; Insurance Ce. v. Polsom, 18 Wall. 237, 248, 
250; Cooper v. Omohundro, 19 Wall. 65, 70; Crews v. Brewer, Id. 70, 
72; Distilling & Cattle-Feeding Co. v. Gottschalk, 13 C. G. A. 618, 66 
Fed. 609, 610; Lehnen v. Dickson, 148 U. S. 71, 77, 13 Sup. Ct. 481; 
City of St. Louis v. W. U. Tel. Co., 148 U. S. 92, 96, 13 Sup. Ct. 485. 

The court held, as a matter of law subject to exception, that the 
original cause of action was so merged in the judgment that its nature 
could not be shown. This is not in accordance with the law as laid 
down by the suprême court in Boynton v. Bail, 121 U. S. 457, 7 Sup. 
Ct. 981, and as recognized by the suprême court of Massachusetts in 
Huntington v. Saunders, 166 Mass. 92, 94, 43 N. E. 1035, and Bennett 
v. Justices of the Municipal Court, 166 Mass. 126, 44 N. E. 121. See, 
also, Wisconsin v. Pélican Ins. Co., 127 U. S. 265, 292, 293, 8 Sup. Ct. 
1370; Freeland v. Williams, 131 U. S. 405, 413, 9 Sup. Ct. 763. 

FoUowing an erroneous viev? of the law, the circuit court also 
ruled, subject to exception, that the plaintiff could not "enter into 
the inquiry whether the original cause of action was founded on 
fraud, because such cause of action became merged in the judgment, 
and, the judgment debt having been discharged by the proceedings 
in bankruptcy, it follows that the judgment must be entered for the 
défendant." By this ruling, ail the plaintiff's évidence upon the 
question of fraud was excluded from the mind of the court, who was 
to détermine the fact in lieu of a jury, and the case thus made to 
turn entirely upon a ruling of law as to the effect of the Massa- 
chusetts judgment. The situation presented is similar to that of a 
jury trial where, at the close of ail the évidence, the case is taken 
from the jury, subject to exception, and made to turn on a ruling of 
law. 

ïhe record thus présents the folio wing errors: A failure to make 
any flnding upon the issue of fraud raised by^he pleadings; a ruling 
that the question of fraud could not be inquired into ; and a ruling 
that the original cause of action became merged in the judgment. 

If, which we cannot do, we might regard the statement of f acts as 
a flnding by the court of the facts therein contained, it would only be 
the flnding of particulars oflered in évidence, from which the issue 
was to be passed on, and not a flnding of the ultimate fact of fraud 
or ho fraud. 

The , judgment of the circuit court is reversed, and the case re- 
manded to that court for further proceedings not inconsistent with 
this opinion. 

PUTNAM, CSrcuit Judge, does not concur. 
91F.-33 



514 91 FBDBRAL REPORTER. 

In re KODSB et al, 

(District Court, N. D. Illinois, S. D. January 3, 1899.) 

Bankroptct— Pkioritt op Debts— Wages of Labor. 

AlthoUgh Bankruptcy Act 1898, § 64b, gives prlority of payment ont 
of bankrupt estâtes to wages due to workmen, clerks, and servants only 
when they hâve been "earned within three months bef'bre the date of the 
commencement of proceedings" In bankruptcy, yet, where an act of bank- 
ruptcy, virhich caused a suspension of the debtor's business, occurred on 
August 81, 1898, and a pétition in involuntary bankruptcy was flled against 
It on the earliest day allowed by section 71 of the act, viz. November 1, 
1898, priority will be accorded to vcages of workmen earned witbin three 
months before August 31st, instead of limiting them to three months 
before November Ist; effect being thus given to the manifest gênerai pur- 
pose of congress in regard to the préférence of labor claims, as against 
the spécifie limitation in section 64b, whlch is contradictory of such gên- 
erai purpose. 

In Bankruptcy. On pétition of varions workmen; laborers, and 
servants of the bankrupts for preferential payment of their claims. 

W. T. Irwin, for claimants. 
James M. Flower, for bankrupts. 

GROSSCUP, District Judge (orally). On the 31st of August, 1898, 
the firm of Rouse, Hazard & Ce, manufacturers of bicycles, suspended 
business; its property being on that date seized by the sheriff of Peoria 
county, 111., under exécutions issued upon judgments rendered against 
the corporation in the courts of the state of Elinois. Subsequently 
the property was sold by the sheriff, and the proceeds held by him sub- 
ject to further order. On the Ist of November, 1898, a pétition was 
filed in this court by creditors, alleging the foregoing facts, and such 
other as in law constituted the firm of Rouse, Hazard & Co. involuntary 
bankrupts. Having determined that the sale made by the sheriff was 
aa favorable as could be expected under further proceedings, and having 
taken, therefore, by thç concurrence of ail parties, the proceeds in the 
hands of the sheriff in lieu of the bankrupts' property, the only remain- 
ing question is whether certain claimants are entitleiï, in the distribu- 
tion of thèse assets, tô a préférence. 

The claimants are the workmen of Rouse, Hazard & Co., and their 
claims are for wages earned within three months before the 3 Ist of 
August, 1898, not to exceed $300 to each claimant. The objection 
made to the allowance of priority is that the bankruptcy proceedings 
were not commenced until the Ist of November, 1898, and that, there- 
fore, under the strict letter of the act, — section 64b (4), — no priority 
attaches for wages, except such as may hâve been earned within three 
months preceding such Ist of November. 

The bankruptcy law went into effect July 1, 1898, but provided (sec- 
tion 71a) that no pétition for involuntary bankruptcy should be flled un- 
til four months after, or the Ist of November, 1898. It is provided, how- 
ever (section 3b), that any of the acts of bankruptcy set forth, occur- 
ring within four months before the filing of the pétition, may be made 
the basis of proceedings in involuntary bankruptcy. Thus it happens 
that the failure of Rouse, Hazard & Co., occurring on the 31st of August, 
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brings their estate witMn the jurisdiction ot the bankrupt court, al- 
though the creditors' pétition was not filed, and could not hâve been 
flled, until the Ist of November following. If the daim for priority 
under considération is to be limited to a period of three months prior 
to "the commencement of proceedings," it would only run back to 
August Ist, or a date only one month before the suspension of Rouse, 
Hazard, & Ce. Is this the intention of the act? Such conclusion 
would, unquestionably, work a great hardship upon the workmen. 
Under the law, they could not so much as file a pétition or take any 
step in the bankrupt court until the November following. Does this 
act of congress prétend to give priority in one section, and then pro- 
hibit in another section any step towards its realization? It is plain 
to me that congress, above ail things else, intended that workmen 
should hâve a priority for their wages, to the extent of $300 in money 
and three months in time; but it is also pretty plain that, construing 
the language of the clause respecting the commencement of proceedings 
literally, and keeping in mind that under the law no pétition could be 
filed until November Ist, thèse claimants can, under a strict construc- 
tion, obtain no préférence for the three months intended. The gênerai 
purpose of congress, on one side, seems to be opposed by a strict inter- 
prétation, on the otiier. The bankruptcy law in this respect is, in my 
opinion, plainly self-contradictory. Under thèse circumstances, which 
of the contradicting provisions shall give way ? Shall the manif est pur- 
pose of congress yield to one of the minor provisions of the act? Shall 
strict interprétation of language, though inadvertently used, and in the 
incidental connection only of flxing a limitation, emasculate the plain 
purpose of congress respecting this character of claims? I think it is 
plain that, where the gênerai purpose is ascertainable, it should stand. 
Priority of the character hère claimed has come to be almost universally 
allowed. It is a part of the established législation of ail, or nearly ail, 
the States. It is founded upon a just regard for the exigencies of those 
who are compelled to earn their living by their daily labor. It is 
founded, too, on plain justice; for the product brought into court, and 
constituting the fund to be administered, is, to a considérable extent, 
the output of the men who hâve within three months devoted labor to 
it. I cannot conceive that congress intended, under any circumstances, 
or in any view of the language used in the act, to deny such priority 
or to scale it down. Had attention been called to the contradictory 
effect of the language used, I bave no doubt that there would hâve been 
such substitution as would hâve left the priority unimpaired for the 
whole three months, and for the full $300. In such a case it is, in my 
opinion, the plain duty of the courts to carry out the main purpose of 
the act, although in so doing the otherwise literal meaning of some 
subsidiary and incidental provisions may be overridden. I therefore 
hold that the claimants are entitled to a priority, to the extent of the 
claims proven, not exceeding |300 each, for wages earned within three 
months preceding the suspension, or the 3 Ist of August, 1898. 
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RICHARIfS et al. v. UNITED STATEa 

(Ôlrcult Court, S. D. New York. January 18, 1899.) 

No. 2,647. 

1. Gtjstoms Duties— CLAssimcATiON— LiTaroGEAPHic Fashion Ï^ints. 

Lithogi^aphic fashion.prlUts, torming part of a monthly fashion perlodl- 
cal publlshed abroad, afldliaviiig a litera,ry part, consisting of notes upon, 
and a letter concerning, ladies' current fashlons, were excepted f roin duty 
under the' éxceptlng clause of paragraph 562 oî the act of 1894. 

8. SaMK— SUPFICIBNCV OF PeOtbbt. 

Paragraph 306 of the aet of 1894 makes lithographie prlnts dutiable 
except, interalia, "when forming a part of a periodical or newspaper and 
accompanying tbe same." Beld, that a protest against the Imposition of 
à duty op prlnts, claimed to come within the exception, was not objection- 
able because' It stated that the prlnts In question were "free," since, 
though the woïd "free" was not used In thé paragraph, the êffect of the 
exception wasto leave them free. 

This was an appeal by Eichards & Co. from a décision of the board 
of gênerai appraisers in respect to the classification for duty of certain 
lithographie fashion prints imported by them. 

Walter H. Bunn, for appellants. 
Henry 0, Platt, Asst. U. S, Atty. 

WHEELÈR, District Judge. By paragraph 562 of the act of 1894, 
periodicals, issued regulariy at stated periods, unbound and contain- 
ing current literature of the day, were free; and, by paragraph 308, 
lithographie prints, except, among other circumstances, "when form- 
ing a part of a periodical or newspaper and accompanying the same," 
were dutiable. Thèse articles are lithographie fashion plates, and 
were returned for duty as lithographie prints. The importers pro- 
tested that they were "free of duty" under paragraph 308, which states: 
"lithographie prints, when forming part of a periodical and accompany- 
ing same, shall be excepted from duty." On hearing before the 
board without notice, which failed to be given by mistake, the protest 
was overruled. , Testimony taken now shows that thèse plates were a 
part of le Succès, a leading monthly fashion periodical of Paris, 
furnished flve tiines a year, on the subscription price of |24 a year, 
and accompanying it. The literary part of the periodical consiste of 
notes upon, and a letter concerning, ladies' current fashions. This 
seems to be, clearly enough, current literature of the day, to make the 
periodical free, and the prints seem to so form a part of and to ac- 
company the periodical as to be themselves free. The protest is criti- 
cised for stafing that the plates were free under paragraph 308, when 
nothing is specifled there as free. But the exception there leaves them 
free, and the referring to and quoting that seems to point out the 
ground of the protest sufficiently. Décision reversed. 
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SLAZBNGER et al. v. tJNITED STATES. 

(Circuit Court, S. D. New York. January 18, 1899.) 

Nos. 2,642 and 2,730. 

CusTOMS DuTiES— Classipication— India Bdbbbb Tennis Balls. 

Tennis balls of India rubber, covered witb light felt of wool, the nib- 
ber being the component material of chief value, were dutiable under 
paragraph 352 of the act of 1894. 

This was an application by Slazenger & Sons for a review of a 
décision of the board of gênerai appraisers in respect to the classifica- 
tion for duty of certain tennis balls imported by them, 

W. Wickham Smith, for appellants. 
D. Frank Lloyd, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse are tennis balls of India rubber 
covered with Ught felt of wool. The India rubber is shown to hâve 
been the component material of chief value, and they appear to havë 
been dutiable under paragraph 352, Act 1894, asclaimed by the im- 
porter. A description of goods of which India rubber is the component 
material of chief value seems to be more spécifie than one of goods of 
which India rubber is a component material generally, without regard 
to proportional value. Hartranft v. Meyer, 135 U. S. 237, 10 Sup. Ot. 
751. Décision reversed. 



RICHAKD et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 19, 1899.) 

No. 2,135. 

CusTOMs Ddtibs— Classification— Paintings on Tiles. 

Articles composed of several tiles put together In rows, their faces 
forming a surface on which a pieture is sketched by firee-hand with brown 
minerai paint prepared with oil or water, which is then fired, and by 
vitrification made blue, the whole being then franaed, were net dutiable 
as "tiles," under paragraph 94 of the act of 1890 (26 Stat 570), but were 
Included In the description "paintings. In cils or water colors," contained 
in paragraph 465 (Id. 602). 

This was an application by Richard & Co. for a review of a décision 
of the board of gênerai appraisers in respect to the classification for 
duty of certain goods imported by them. 

Albert Comstock, for appellants. 
Henry C. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. The act of 1890 provides for duties on: 

"94. Tiles, and brick, other than fire-brick, not glazed, ornamented, painted, 
enameled, vitrifled, or, decorated, twenty-flve per centum ad valorem; orna- 
mented, glazed, painted, enameled, vitrifled, or decorated, and ail encaustlc, 
forty-five per centum ad valorem." 26 Stat. 570. 

"100. China, porcelain, parian, bisque, earthen, stone and crockery ware, in- 
cluding placques, ornaments, toys, charms, vases, and statuettes, painted, 
tinted, stained, enameled, printed, gilded, or otherwise decorated or ornamented 
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In any manner, slxty per centum ad valorem; If plain white, and not oma- 
mented or decorated in any manner, flfty-five per centum ad valorem." Id. 
571. 

"465. Paintings, in oil or water colors, and statuary, not otherveise provided 
for In this act, flfteen per centum ad valorem." Id. 6(fâ. 

Thèse articles in question are each composed of several tiles put to- 
gether in rows, tlieir faces forming a surface on which a picture is 
sketched by free-hand with brown minerai paint prepared with oil or 
water, which is fired, and by the vitrification made blue, and framed. 
They were classified as decorated tiles, under paragraph 94, and as- 
sessed at 45 per cent. The appellants protested that they were paint- 
ings, under paragraph 465, and should be assessed at only 15 per cent. 
The board afflrmed the classification of the collector. Additional évi- 
dence has been taken, f rom which thèse facts are made to more clearly 
appear. 

The tiles of paragraph 94 would seem to be those which had re- 
mained such, and were capable of use singly, and not manufactures of 
tiles, or of which they were a component material; and decorated tiles 
would seem to be the same when each was decorated singly. Thèse 
pictures had tiles put together for a groundwork, on which they could 
be fired. They could not be used for tiles, and had become another 
thing. The picture did not decorate the tiles on which it was paiuted 
as such, for they were no longer tiles as such; and, if they had been 
taken apart, the picture would be broken, and the part on each would 
not be a décoration, but a fragment of something else. The parts of 
thèse pictures that had been tiles before do not, in this view, appear 
to hâve been tiles simply, or tiles decorated or painted. Thèse articles 
do not appear to be ware, and so not any of the specified kinds of 
ware, nor any of the things included with them, of paragraph 100; 
and perhaps they are not intended now to be claimed as such, although 
some others classified with them, but not now in question, were, and 
ail hâve been treated together in the government's brief. The prin- 
cipal other question is whether they were so paintings in oil or water 
eolors, within paragraph 465, as to sustain the protest. Upon the 
évidence, they would not appear to hâve been known in commerce 
as "oil paintings" or "water-color paintings"; but those are not the 
words of the statute. If they were in fact paintings in oil or water 
colors, they might come within the statute, although not commercially 
known as such, as they were not otherwise provided for in 'either 
paragraph 94 or 100, and are not suggested to hâve been anywhere 
else. By "oil colors" or "water colors" cannot hâve been intended 
colors given by oil or water, but only colors mixed with one or the 
other for a vehicle. What the color should be, or what from, or what 
the foundation should be, was not made material; and that it was a 
minerai color on fireproof backing, and changed by vitrification in 
flring, would seem to make no différence. Arthur v. Jacoby, 103 U. S. 
677. Décision reversed. 
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VANTINB et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 18, 1899.) 

No. 2,690. 

CusTOMs DuTiEs— Valuation — Internal Transportation Charges. 

Internai transportation charges for getting the goods from the place oî 
manufacture to the place of shipment, even if not dutiable éléments o! 
market value, become a part of the entered value when they are included 
in the entry as a part of the market value because that was thought to 
be the best vray, without indloating that such inclusion was objected to. 
In such case the charges form an indisputable part of the entered value, 
which the coUector cannot reduce. 

This was an application by Vantine & Co. for a review of a décision 
by the board of gênerai appraisers in respect to the duty on certain 
goods imported by them. 

Edward Hartley, for appellants. 
Henry C. Platt, Asst. U, S. Atty. 

WHEELER, District Judge. Thèse internai transportation charges 
for getting the goods from the place of manufacture to the place of 
shipment may not be dutiable éléments of market value; but they ap- 
pear to hâve been included in the entry as a part of that value because 
that was thought to be the best way, in view of former proceedings, 
without indicating in any way that now they were objected to. They 
appear to so hâve become an undisputed part of the entered value, 
which the collector could not reduce. That distinguishes this case 
from Eobertson v. Frank, 132 U. S. 17, 10 Sup. Ct. 5, where the trans- 
portation charges were inserted in the entry as being required by the 
appraiser, and the jury found that this was done by com pulsion in 
making that entry, and not because that was thought, in the language 
of the charge, to be the best way. Décision aflflrmed. 



TJNITED STATES v. E. L. GOODSELL, CO. 

(Circuit Court of Appeals, Second Circuit. January 5, 1899.) 

No. 34. 

CusTOMS DoTiEB—CLASsiPicATroN— Orange Boxes — Reimported. 

Boxes containing oranges and lemons, the sides, tops, and bottoms of 
which are in fact of American growth and manufacture, and which 
were exported as shooks, cannot be deprived of the beneflt of the proviso 
to paragraph 216 of the tariff act of 1894, under which they are entitled 
to re-entry, when fiUed, on payment of half-rate duties, merely because 
proof of such facts is not made in the particular mode prescribed by the 
treasury régulations. 

Appeal from the Circuit Court of the United States for the Southern 
District of ISTew York. 

The cause cornes hère upon appeal from the décision of the circuit court, 
Southern district of New York (84 Fed. 155), affirming décision of the board 
of gênerai appraisers which reversed décision of tlie collector of the port of 
New York touehing classification for duty of certain boxes containing oranges 
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and lemons. The question presented arises under paragraph 216 of the tarlff 
act of 1894, which proTide|S a duty on oranges and- lemons, and In addition 
thereto a duty of 30 per cent, upon the boxes or barrels contalning them, 
"provided, tliat the thin wood so-ealled comprising tlie aides, tops and bottoms 
of orange and lemon boxes, of the growth and manufacture of tlie United 
States, exported as orange or lemon box shoolis, may be relmported In com- 
pleted for^n flUed with oranges and lemons, by the payment of duty at one- 
half the raje Imposed on Simllar boxés of entirely forelgn growth and manu- 
facturé." The colleetor assessed the importation in suit for duty at 30 per 
cent, )b,ec9^use proof as to American origin and exportation as shooks had not 
bééri m^de in the manner prescrlbed in. treasury circular No 155, of July 15, 
1895. The Importer contended thàt the boxes were in fact of American growth 
and nôanufacture, and had been exported as shooks. . 

D. Frank Lloyd, for the United States. 
Albert Conistock, for appellee. 

.Pefore WALIACP, lAGOMBE, and SHIPMAN, Circuit Judges. 

PER OURIAM. The appellant contenda that the record disclosès 
no proof that the articles were of American growth, and none that the.y 
had been exported as shooks. The board of appraisers report that 
such growth and exportation were "uncontroverted. facts," and it is 
quite apparent that the point now contended for was not raised before 
the boàrd. ^ In yiew of th^t circumstance, and of the letter from the 
treasury department to the colleetor, directing an appeal of this cause 
solely to çecure a ruling as to the effect of the circular of July 15, 1895, 
it may be assumed that whatever defect there may hâve been in the 
proof presented to the board was waived by the government, and is 
not now available to the appellant. We concur with the circuit court 
and tue board of appraisers that boxes which are in fact of American 
growth and, manufacture, and which were exported as shooks, cannot 
be required to pay the higher rate of duty merely because the importera 
bave hpt made proof of tiiose facts in soïue particular mode prescribed 
by the secretary of the tre^^sury. It seems unnecessary to add any- 
thing to the careful and exhaustive opinion flled by the board of gên- 
erai appraisers. Décision afQrmed. 



KLIPSTEIN et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 18, 1899.) 

No. 2,572. 

CusTOMs DuTiBS— Classification—Côal-Tar Dye8. 

Where the weight of the évidence is that the product in question la 
a coal-tar eolor or dye, a finding by the board of gênerai appraisers 
that It Is dutiable as such, and not as an allzarin color, will be sustained, 
though the fact that it is used wïth a mordant may raise a doubt whether 
It is not properly an alizarln. 

This was an application by Klipstein & Co. for a review of the dé- 
cision of the board of gênerai appraisers in respect to the classification 
for duty of certain colors or dyes imported by them. 

Edward Hartley, for appellants. 

James T. Van Eensselaer, Asst. U. S. Atty. 
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WHEELER, District Judge. By paragraph 14 of the act of 1894, 
coaltar colors or dyes, by whatever name known, are dntiable at 25 
per cent. ; and, by paragraph 368, alizarin, and alizarin colors or dyes, 
natural or artiflcial, are free. This merchandise appears to hâve been 
entered for duty as an alizarin color, and to hâve been returned by 
the appraiser as a coal tar color. Duties vcere assessed upon it ac- 
cording to the return, notwithstanding a protest that it was free under 
paragraph 368. On appeal, one of the importera testified that he was 
told it was an alizarin color, but on cross-examination he said in fact 
it was a color or dye, although used with a mordant, and was a product 
of coal tar; that it takes the place of gallocyanine, which is deflned as 
a coal-tar color, and is a faster product. On this évidence, the board 
could well find that it was a coaltar color or dye, although that it is 
used with a mordant might raise a doubt whether it was not an alizarin. 
There has been, however, further évidence taken, upon which the find- 
ing is changed. Décision reversed. 



UNITED STATES v. STERN et al. 

(Circuit Court, S. D. New York. January 19, 1899.) 

No. 2,739. 

CasTOMs DuTiBS— Classification— Fi.AX Plush. 

Flax plush is dutiable as a "pile fabric of which flax Is the componeat 
material of chief value," under paragraph 342 of the act of 1897, and 
not as plush or pile fabric "of cotton or other vegetable flber," under 
paragraph 315; the former paragraph being more speciflc than the latter. 

This was an application by the United States for the review of the 
décision of the board of. gênerai appraisers in respect to the classifica- 
tion for duty of certain merchandise imported by Stern Bros. 

James T. Van Rensselaer, Asst. U, S. Atty. 
W. Wickham Smith, for appellees. 

WHEELER, District Judge. Paragraph 315 of the act of 1897 pro- 
vides for a duty on "plushes, velvets, velveteens, corduroys and ail pile 
fabrics ♦ ♦ • composed of cotton or other vegetable fiber," and 
paragraph 342 for a différent duty on. "ail pile fabrics of which flax is 
the component material of chief value." The merchandise is flax plush, 
and plush is a pile fabric, and flax vegetable. It would fall under 
paragraph 315, as a plush of vegetable fiber, but for, the provision- in 
342 for a particùlar kind of vegetable flber in such fabrics. This is 
more spécifie. Décision of board reversed. 
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UNITED STATES V. UTARD. 

(Circuit Court, S. D. New York. January 21, 1899.) 

No. 2,543. 

COSTOMS DUTIES — CliASSIFICATION— SmELLING Sai,-«i. 

Perfnmed smelllng salts were dutiable as chemieal salts, under para- 
graph 60 of the act of 1894 (28 Stat. 511), and not as articles of perfumery, 
under paragraph 61. 

This was an application by the United States for a review of the dé- 
cision of the board of gênerai appraisers in respect to the classification 
for dutj of certain imported merchandise. 

Albert Comstock, for appellant. 
Henry 0. Platt, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse are perfumed smelling salts, 
and hâve been held by the board of gênerai appraisers to be dutiable, 
as chemieal salts, at 25 par cent., under paragraph 60 of the act of 
1894 (28 Stat. 511). They were claimed to be dutiable, as "articles ci' 
perfumery," at 40 per cent., under paragraph 61, and that they are cov- 
ered by ammonla, in paragraph 8^ is now suggested. Articles of per- 
fumery are understood to be things that perf ume other things ; thèse 
are things so perfumed. And they seem so well found to be speciflcally 
chemieal salts that the flnding should stand. Décision afQrmed. 



DANA et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 21, 1899.) 

No. 2,550. 

1. CosTOMs DuTiBS — Classification — Review of Board of General Ap- 

praisers— Similitudes. 

A flnding by the board of gênerai appraisers that an article is or is 
not simllar to another article, wlthin the similitude clause of the tariff 
act, is a conclusion of law rather than one purely of f act and is therefore 
reviewable by the courts. 

2. Same—Fkrro- Chrome. 

Ferro-chrome was dutiable under the act of 1894 at four dollars per 
ton, as belng an article simllar to ferro-manganese, provided for In para- 
graph 110. 

This was an application by Dana & Co., importers, for a review of the 
décision of the bôard of gênerai appraisers in respect to the classifica- 
tion for duty of certain merchandise imported by them. 

W. Wickham Smith, for appellants. 
James T. Van Rensselaer, Asst. U. S. Atty. 

WHEELEE, District Judge. The act of 1894 provided for duty 
on: "110. Iron in pigs, iron kentledge, spiegeleisen, ferro-manganese, 
ferro-silicon, wrought and cast scrap iron, and scrap steel, four dollars 
per ton." Section 4 provides that any nonenumerated article which is 
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similar, either in material, quality, texture, or the use to which it may 
be applied to any article enumerated, shall pay the same rate of duty 
as the article enumerated. This article is ferro-chrome. The board 
bas f ound "tbat f erro-silicon, f erro-manganese, and ferro-chrome are 
employed in making hard or tough iron or steel ; but each is used for 
a distinct and différent purpose, the silicon to get rid of carbon, the 
manganèse for excess of sulphur, and the chrome to eliminate phos- 
phorus"; and that "it is not similar to the articles named in paragraph 
110." The witness who testifled to the mode and purposes of use said 
that it was, to some extent, interchangeable with ferro-manganese. 
Although simihtude is, necessarily, a fact, and flndings of fact by the 
board upon warrantable évidence are not to be disturbed by the court 
upon any view of thé same évidence, the latter finding seems to be 
rather a conclusion of law from the former ones than the finding of an 
ultimate fact from the évidence, and that conclusion may be reviewed. 
The différence in value appears to hâve been allowed much weight; but 
that is not made any criterion by the statute; and that testimony as 
to interchangeability was not contradicted. The question hère now 
seems to be whether, in view of the uncontradicted évidence, and the 
gênerai finding of similitude of use in making iron and steel, and of the 
différences found, the conclusion of want of similarity to the articles 
named in paragraph 110 takes this article out of the similitude, of the 
statute, to ferro-manganese. Similarity is not identity; it implies 
différences as well as it expresses likenesses. The différences found 
do not appear to so meet and overcome the likenesses as to neutralize 
them, and exclude the similarity in use, of the statute. Décision re- 
versed. 



HENSEL et al. v. UNITED STATES. 

(Circuit Ciourt, S. D. New York. January 18, 189&.) 

No. 2,740. 

CusTOMS DoTiES— Classification— PicTURE Frames. 

Picture frames of wood, fitted to the pictures, are incidents of the 
pictures, and dutiable at the same rate, as part of their value, and not 
separately, as manufactures of wood. 

This was an appeal by Hensel and others from the décision of the 
board of gênerai appraisers in respect to the classification for duty of 
certain picture frames attached to pictures which were imported by 
them. 

Howard T. Walden, for appellants. 
Henry C. Platt, Asst. U. S. Atty. 

WHEELEE, District Judge. Thèse are "frames attached to" pic- 
tures, assessed as manufactures of wood, at 35 per cent., instead of at 
20 per cent., with the pictures, as a part of their value, or at the same 
rate as cases for them. Section 19 of the customs administrative act 
of 1890 provides that duties shall be assessed upon the market value 
of merchandise in the condition in which it is bought and sold for ex- 
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portation tp this country, "including the value of ail cartons, cases, 
çrat^s, iho;sfes, «acijis and coyerings of any kind.": Picture f rames are 
fltted to the pietares for their protection in handiing, and for holding 
them in place. They would seem to be incidents of the pictures to 
which they are attached, and dutiabîe at the same rate, as a part of 
their value, and also to fall witbin the description of a case "of any 
kind" for them ;n said section 19. In either case the rate of duty would 
be the same. In U. S. v. Gunther, 71 Fed. 499, the frame was itself 
an object of ancient art, and was in question on a claim that it was 
one of a collection of antiquities of which the picture was another; 
and it would hâve been quite "unusual," within the exception of this 
section 19. That case does not seem to be controlling hère, where 
the frames are merely such, and usual. Décision reversed. 



KOSCHEBAK et aL y. UNITED ST4TES. 
(Circuit Ctourt, S. D. New York. Jannàry 18, 1899.) 
■ îfo. 2,634. 

COHTOMS DuTISM-^ClASSIFIOATION— BOTTLBS POB MiNBRAL WatEBS. 

Siphon bottles for minerai waters, havlng private names, trade-rnarks, 
and directions etched ornamentally upon them, not for the purpose 
of Idéntlf ylng the wares ûf thé Importera, but for sale to persons who 
may want tfaem so decorated for their own use, were dutlaWe, under 
paragraph 90of the act of 18&4 (28 Stat. 513), as ornàmented or decorated 
., glassware. 

This was an application by Koscherak Bros, for a review of the dé- 
cision of the board of gênerai appraisers in respect to the classification 
for duty of certain siphon bottles for minerai waters, imported by them. 

Albert Comstock, for appellantà. 

Henry 0. Platt, Afist. U. S. Atty, 

WHEELER, District Judge. Thèse siphon bottles for minerai 
waters appear to be decorated by having private natiies, trade-marfcs, 
âiid (directions etched ornamentally upon them. They are claimed to 
bé TOthout ornamentéd or decorated glassware as provided for in 
paragraph 90 of the act of 1894 (28| Stat. 513) on account of the private 
B»a;tuîfe of the ornamentation. They are not, however, the names, trade- 
Ûiarks, or directions of the importera for identifying their wares, but 
f^ppear to be imported for sale to others who may want the bottles so 
decorated for their use. The décorations may limit the purchasers to 
but few, but this limitation does not change the character of the im- 
portations which corne within that paragraph. Décision affîrmed. 
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UNITED STATES V. J. ALLSTON NBWHALL & CîO. 

(Circuit Court, D. Massachusetts. January 7, 1899.) 

No. 615. 

1. CusTOMs DuTiBs— Valdation of Fobeign Coins— Basis—Intrinsic or Ex- 
CHANGB Value. 

In reducing foreign standard coins to United States currency for the as- 
sessment of duties, tlie basis In ail cases is the value of the pure métal 
pu such coins, and net their exchange value. This long-established rule 
Vas not changed by the proviso to section 25 of the tarifC act of 1894 as 
to reliquidations, where it appeared that the value of the foreign money 
specified in an invoice had varied at the time of the invoice more tban 
10 per cent, from that proclalmed by the secretary of the treasury for that 
quarter; and a collecter is not authorizad, because the consulat certifi- 
cate accompanying an invoice shows the current exchange value o£ the 
money of the invoice to be more than 10 per cent, greater or less than the 
proclaimed value for the quarter, to départ from such proclaimed value, 
and adopt, for the purpose of assessing the duty, the exchange value 
shown by the certificate. 

S. Same— Rbview op AcTroN of Collbotor. 

The action of a collector In decUnlng to accept the proclaimed value of 
a foreign standard coin, and In adopting ànotber standard, thereby in- 
creaslng the amount of duty on Imported merchandise, does not relate 
to a disputed appraisement, but to the "amount of duties"; and, under 
Customs Administrative Act. June 10, 1890, §§ 14, 15, is reviewable, on the 
protest of the importer, by the board of gênerai appraisers and the circuit 
court. 

This was a pétition by the United States for a review of the décision 
of the board of gênerai appraisers sustaining the protest of J. Allston 
Newhall & Co. as to the assessment of duties by the collector of Boston 
on certain imported merchandise. 

Boyd B. Jones, for the United States. 

J. P. Tucker and Benj. N, Johnson, for respondenta 

COLT, Circuit Judge. This is a pétition for a review of the dé- 
cision of the board of gênerai appraisers upon a protest of the importers 
relating to the amount of duties growing out of the conversion to 
American money of the silver rupee, in the case of an invoice of 25 
baies of tanned sheepskins imported into the port of Boston from 
Madras, India. In reducing, the appraised value of the merchandise 
to American money, the collector adopted the rate of $.285 per rupee, 
whicb was the exchange rate as certified in the consular certiflcate ac- 
companying the invoice. Âtthe date of the consul's certiflcate, the 
value of the rupee, for the purpose of liquidating duties, as estimated 
by the director of the mint and proclaimed by the secretary of the 
treasury, was $.233. The board of gênerai appraisers reversed the 
décision of the collector, and directed him to reliquidate the duties on 
the basis of the proclaimed value. 

The question presented is whether, under the law, in reducing for- 
eign standard coin to United States currency, the value shallbe tMt of 
the pure métal of such coin, as proclaimed by the secretary of the treas- 
ury, or shall be its exchange value. 
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In the table of estimate of the value of foreign standard coins issned 
by the director of the mint for the quarter beginning January 1, 1896, 
weflnd: 



"Country. 


Standard. 


Monetary unit 


India. 


Silver. 


Rupee. 


Value In terms of 




Coins. 


U. S. gold dollar. 




Gold: mohur. 


.233. 




($7.10,5) 
Silver: rupee 
aiid divisions." 



Accompanying this table the secretary of the treasury issued the fol- 
lowing: 

"Washington, D. C, January 1, 1896. 

"The foregolng estimate, by the director of the mint, of the value of foreign 
coins, I hereby proclaim to be the value of such coins in terms of the money 
of account of the United States, to be followed in estimating thé value of ail 
foreign merchandise exported to the United States on oc after January 1, 
1^, expressed in any of such metallic currencies." 

Attached to the invoice was this consular certiflcate dated January 
11, 1896: 

"Oertifled that the demand rate of exchange on London this day is i/i 3i/s2 
par rupee, and that the New York demand rate of exchange on London as 
quoted by Reuter on 10 inst. is 4.89 per pound sterling; the value, therefore, 
in American gold, of the goods referred to in certifled Invoice No. 17, is as 
follows: 

Rs. 12076.9.0 at i/i 81/32— £702.17.10. 

£702.17.10 at 4.89 —$3,437.15." 

According to this certiflcate, the value of the silver rupee, in terms 
of the gold dollar of the United States, is .285. 

In expressing in United States money the value of foreign standard 
coins, it has always been the sound policy of the government to taiie 
the intrinsic or pure métal value of such coins. Both the importer and 
government recognized that it was important to hâve a flxed and per- 
manent value, though such value might be only approximately true, 
rather than a fluctuating value, based upon financial quotations in 
gazettes, trade conditions, or rates of exchange, which would neces- 
sarily resuit in uncertainty, confusion, and interminable litigation. 

The first tariff act was enacted July 4, 1789 (1 Stat. 24). On July 
31, 1789 (1 Stat. 29), an act was passed to regulate the collection of 
duties, and section 18 provided that the pound sterling of Grreat Britain 
and the coins of other countries designated shall be estimated at the 
rates specifled , "and ail other dénominations of money in value as near 
as may be to the said rates." 

The acts of August 4, 1790 (1 Stat. 167), and of March 2, 1799 (1 
Stat. 627), contained similar provisions. The latter act (section 61) 
déclares : 

"And aU other dénominations of money, in value, as nearly as may be to 
the said rates, or the intrinsic value thereof, compared with money of the 
United States." 

It also contained the following proviso: 

"Provided, that it shall be lavrful for the président of the United States, to 
cause to be established fit and proper régulations for estimating the duties 
on goods, wares and merchandise imported into the United States, In respect 
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to whlch the original cost shall be exhibited in a depreciated currency, issned 
and circulated under authority of any foreign government." 

From 1799 to 1873 there were various acts specifying the value of 
additional foreign coins, or ciianging tiie rate previously established. 
Previous to 1873 there were three methods of estimating foreign cur- 
rencies for assessment of duties: (1) For most foreign standard coins, 
specified rates prescribed by statute; (2) for coins not speciflcally 
enumerated in the statute, valuations "as near as may be" to the 
specified rates or "intrinsic value" ; (3) for depreciated currencies issued 
and circulated under the authority of foreign governments, such valua- 
tions as the président might establish by régulations. 

By the act of March 3, 1873 (17 Stat. 602; Kev. St. § 3564), instead of 
separate enactments for each coin, there was substituted a gênerai law, 
as follows: 

"That the value of foreign coin as eipressed in the money of account of the 
United States shall be that of the pure métal of such coin of standard value; 
and the values of the standard coins in circulation of the various nations of 
the world shall be estimated annually by the director of the mint, and be pro- 
claimed on the first day of January by the secretary of the treasury." 

This act was amended October 1, 1890 (26 Stat. 624), by requiring the 
estimate by the director of the mint and the proclamation by the secre- 
tary to be made quarterly instead of annually. Under this act, the 
value of foreign standard coins "^all be that of the pure métal," 
and such value as estimated by the director of the mint, and proclaimed 
by the secretary of the treasury, has the force of a statute. Collecter 
V. Kichards, 23 Wall. 246; Cramer v. Arthur, 102 U. S. 612; Hadden 
V. Merritt, 115 U. S. 25, 5 Sup. Ct. 1169; U. S. v. Klingenberg, 153 U. S. 
93, 14 Sup. Ct. 790. 

In CoUector v. Eichards (pages 257, 259), Mr. Justice Bradley, speak- 
ing for the court, said: 

"The plain meaning of this language [of act of 1873] is that the value of 
foreign coins, in United States money, shall be measured by the amount of 
pure métal contained therein when of standard value; that is, when of the 
weight and flneness required by the laws and régulations of the country where 
they are produced. • * » The true method of comparing their money of 
account with ours, when both are based on actual coin, is to compare the 
standard coins of the two countries in a perfect state, and to ascertain the 
actual amount of pure métal in each. This is the resuit at which congress 
seems to hâve arrived, and, as we thlnk, wlsely." 

In Cramer v. Arthur (pages 619, 620), the same eminent judge said, 
in the opinion of the court: 

"The plaintiff seelis to go behind this valuatlon, and to show that, at the 
tlme of the purchase of the goods, the value of the silver florin in VMenna, as 
quoted in the papers, and as exhibited by the actual rate of exchange, was 
less than 47«»/ioo «ents, namely, 45*Vioo cents, and that the value of the 
paper florin was 43ti/ioo cents. This, we thlnli, the plaintiff cannot be al- 
lowed to do. The proclamation of the secretary and the certiflcate of the 
consul must be regarded as concluslve. In the estimation of the value of for- 
eign moneys for the purpose of assessing duties, there must be an end to 
controversy somewhere. When congress fixes the value by a gênerai stat- 
ute, parties must abide by that. When It fixes the value through the agency 
of officiai instrumentalities, devised for the purpose of making a nearer ap- 
proximation to the actual state of thlngs, they must abide by the values so 
■ ascertained. If the currency is a standard one, based on coin, the secretary's 
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pro«aàmatlon fixes It; ff It Is à deprècîated cùrrency, the parties may hâve 
the beneflt of a consnlar eertlfliatè. To go behind thèse, and allow an exam- 
^inatlo^ by affidarits In every case,- would put the assessment of duties at sea. 
It WMlld creaté utter confusion abd uncertainty. * • ♦ It Is of the utmost 
congeiïuettce to the government, and it is, on the whole, most beneflcial to Im- 
porters, that the value of forelgn, moneys should be offloially ascertained, and 
that they should be flxed by a unlform method or rule." 

inuHadden t. Merritt the court (115 U. S. 27, 5 Sup. Ct, 1170) said: 

"The value of forelgn coins, as ascertained by the estlmate of the director 
of thé mlnt and proclalmed bythe secretary of the treàsury, is conclusive 
upon custom-house offlcers and Importers. * * • There is no value, and can 
be none, in such coins, except as thus ascertained." 

From the origin of the government down to the passage of section 
25 of the tariff act of Augtist 27, 1894 (28 Stat. 552), the value of for- 
elgn standard coins, for the purpose of liquidating duties, was based 
upon their intrinsic or pure métal value, as expressed in the money of 
account of the United States. The method adopted préviens to 1873 
was by spécial enactment fixiu^ the value as to certain specifled coins, 
and by treasury régulations as to nonenumerated coins to ascertain 
"as near as may be" the intrinsic value, and since 1873 by estimate of 
the 'director of the mint, and prbclaimed by the secretary of the treas- 
ury. The only exception waé in the case of a depreciated curreucy 
issued and circulated undél* authority of any foreign government, which, 
by the act 6f 1799 (now section 2903 of the Reyised Statutes), was sub- 
ject to règalatidns established by the président As to depreciated 
currency, it was ôarly direCted by the président that the consular cer- 
tificatés bf "^alue annexed to the invoices should govern. 

Section 25 of thé tariff act of 1894 reads as f ollows : , 

"That the vaJjie of forelgn coin as expressed In the money of account of the 
tJnited States shall bé that of the pure meta! of such coin of standard value; 
and the values of the standard coins in circulation of thevarlous nations of 
the world ishall be estimated quarterly by the director of the niint, and be 
prociaimed by the/^secretary of th^ treasury immediately after the passage 
of this act-and thfr,eafter quarterly on the flrst day ofJanuary, Aprll, July, 
and Octob^r in eae;i^ year. And the values sp proclaimed shall be followe'd in 
estimating )iie| valjue, pf ail foreign merchandise exported to the United States 
durlng the,quartér for whlch the value iS prpclaimed, apd the date of the con- 
sular certiflcation.gf any liovolce shall, for thé purposes of thls section, be con- 
sldered the d^te or exportation: provided, that ;the secretary of the treasury 
may order thé reliquidation, of any eatryat a difCerent value, whenever sat- 
isfactory évidence shall be produced to him shovfing that the value in United 
States curpençyof the forelgn money specified in the invoice was, at the date 
oi certifleatidn, at ïeast 10 per centum more or lesg than the val^e proclaimed . 
during the quarter in which the consular eertlflcatlon occurred." 

ThiSi section, tintilwereachi the proviso, is substantially a re-enact- 
ment of the pteviious laWi The contention of thê government rests 
upori the prôpô^iïipn that thè word '*value" in the ijifafi§Q is net limited 
to the value "of me pure metal,^' but extends to pther methQcJs of valua- 
tion never beforei adopted with respect to specifled foreign standard 
coins. To âdopt tais construction is to hold that congress intended to 
départ frpm thëllong-established rule, and to introduce a new and un- 
certain mode 6f; valuation in cases coming within the terms of the pro- 
viso. The resuit is that the body of the section pro vides one way, 
and one wajr omlj/ior estimating the value of foreign standard coins," 
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wMle the pr aviso covers other ways in conflict wità former weU-set- 
tled principles. Certainly the court shoiild not adopt such a construc- 
tion, if it be at ail doubtful. To hold that, where the value of the for- 
eign coin during the quarter varies less than 10 per centum from the 
value proclaimed, the pure métal value is to govern, and that when it 
exceeds 10 per centum the secretary of the treasury may adopt any 
standard of valuation he sees fit, based upon rate of exchange, trade con- 
ditions, or flnancial reports, would resuit in the introduction of those 
éléments of uncertainty and confusion which the law bas aimed espe- 
cially to prevent. The purpose of the proviso, in our opinion, was 
not to change the principle in estimating the value of foreign coins, 
but rather to permit of a différent estimate on the same principle, if 
it should appear at any time during the quarter that the proclaimed 
value was to a considérable degree at variance with the actual fact ex- 
isting at the time of any given importation. While the standard of 
valuation should be flxed and based on intrinsic value, the whole légis- 
lation on this subject shows an effort on the part of congress to pro- 
vide speedier means for correcting the valuation when it is showh to be 
wrong. Until 1873 any change in the valuation of specifled foreign 
standard coin required a spécial enactment. By the statute of 1873 
the proclaimed estimate must be made annuàlly. By the statute of 
1890 it must be promulgated quarterly. The proviso, in section 25 
of the act qf 1894, was simply another step in the same direction, and 
was intendêd to permit a new estimate of valuation at any time during 
the quarter where there was found to be an error of at least 10 per 
centum. This is the natural construction and évident intent of the 
whole section, and is in harmony with previous législation. The pro- 
viso must be considered in connection with the body of the section and 
the subject-matter to which it relates. TJnder a familiar principle of 
statutory construction, a proviso is to be strictly construed, and it 
"takes no case out of the enacting clause which does not fall fairly with- 
in its terms." U. S. v. Dickson, 15 Pet. 141, 165. This proviso has 
référence to the subject-matter treated in the body of the section, and 
any broad construction of the word "value," which should enlarge its 
scope as therein deflned, would be doing violence to every sound rule 
of statutory construction, and is contrary to the gênerai context of 
the proviso itself , taken as a whole and in connection with what pré- 
cèdes. It would introduce confusion and inconsistency into a statute 
which is otherwise plain and intelligible. 

, In this case the value of the rupee, as estimated by the director of 
the mint an^ proclaimed by the secretary of the treasury, was flxed at 
$.233 for the quarter beginning January 1, 1896. The date of the 
consular certiflcate attached to the invoice was January 11, 1896, and 
the value of the rupee in exchange, as therein certifled, was equal to 
1.285. This représenta an appréciation of 23 per cent, over the pro- 
claimed value, and thèrefore comés within the terms of the provisio; 
and the collector was right in the action he took if the word "value" 
in the proviso should bé construed to mean value in exchange, or any 
other standard of value except that "of the pure métal." We hold that 
the proviso must be limited to the subject-nifitter treated in the body 
of the section, and thèrefore that it is only applicable to those cases 
91 F.-34 
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where "satisfactory évidence" is produced that the value of the pure 
métal of such foreign coin has eitiber appreciated or declined 10 per 
cent, as compared with its proclaimed value. As there is no évidence 
on this point in this case, the proclaimed value must stand, and the col- 
lector should hâve liquidated the duties on that basis. 

We understand, from the brief of counsel and the later instructions 
of the treasury department, that the government relies mainly on the 
proviso in section 25 for justification of the coUector's action. In two 
letters, however, to the collector, bearing date, respectively, May 12, 
and June 17, 1896, in reply to an inquiry for instructions, the secretary 
of the treasury says that the rupee must be regarded as a depreciated 
currency, upon the ground, apparently, that its nominal value, as he 
States, is 1.444, and that, therefore, entries of merchandise covered by 
invoices made out in such currency should be liquidated at the value 
. certified by the consul. There seems to be nothing in the facts of the 
case which warrant the treatment of the silver rupee at the time of this 
importation as a depreciated currency, under the law. The provision 
respecting depreciated currency flrst appears in the proviso of the 
sixty-flrst section of the act of 1799. "This proviso has always con- 
tinued in force, and now eonstitutes section 2903 of the Revised Stat- 
utes." Cramer v. Arthur, 102 U. S. 612, 617. Speaking of this pro- 
viso, Mr. Justice Bradley said (page 618), in that case: 

"It was passed at a time when the nations of Europe were at war and the 
CJnlted States were neutral. In Bngland and France, and perhaps other coun- 
tries, specie payments had been suspended, and currencies based on govern- 
ment crédit had been adopted. The law seems to hâve had In view artiflcial 
money of this kind; a depreciated currency, not based on specie, but stlll 
'issued and circulated under authority of the government.' " 

The président, acting through the secretary of the treasury, has 
established régulations on the subject. The treasury régulations (Ed. 
1874, art. 993, as amended by circular, S. S. 1870) were as follows: 

"First. Where the standard value of a foreign currency has been pro- 
claimed by the secretary of the treasury in the manner provided by law, or, 
not havlng been so proclaimed, has been fixed by spécial enactment, that value 
Is to be taken in ail cases in estimatlng customs duties, unless collectors hâve 
been otherwlse Instructed, or unless a dépréciation of the value of the foreign 
currency expressed in an Invoice from the standard of that currency shall be 
shown by consular certificate thereto attached. Secondly. Where the stand- 
ard value of a foreign currency has not been proclaimed by the secretary of 
the treasury, In the manner provided by law, an invoice expressed in such 
currency must be accompanled by a consular certificate, showing its value in 
standard gold dollars of the United States." 

In 1891 the provision was amended as to depreciated currency (S. S. 
11,661) so as to read: 

"If that currency be depreciated, each copy of the Invoice should be accom- 
panled by a consular certificate (Form No. 144) stating the precentage of dépré- 
ciation of the currency actually pald as compared wlth the corresponding 
standard coin currency, and the value in such standard coin currency of the 
total amount of the depreciated currency pald for the merchandise mentioned 
In the Invoice." 

Form No. 144 is as follows: 

"I, , consul of the U. S. of America, do hereby certify that the true 

value of the currency of the of , in which currency the annexed 
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involce of merehandlse Is made ont, Is per cent, as compared with the cor- 

responding standard coin currency, and that the value in such standard coin 
currency of the total amount of the currency actually pald for the merehan- 
dlse is ." 

In this case the consular certiflcate was not in the forai required for 
a depreciated currency. So far as appears, the rnpee was not treated us 
a depreciated currency coming under the régulations of the président, 
as provided in section 2903, and which calls for a particular form of 
consular certiflcate. On the contrary, on January 1, 1896, the value of 
the silver rupee in money of the United States was flxed, for the three 
months foUowing, by estimate of the director of the uiint, and so pro- 
claimed by the secretary of the treasury, as provided in section 25 of 
the act of August 27, 1894. There is no évidence in this record that at 
the date of the importation the silver rupee was other than a foreign 
standard coin of India, and so coming under section 23. To say that 
a currency was depreciated when its value, as certifled by consular cer- 
tiflcate, was more than 20 per cent, greater than its proclaimed value, 
would seem an unwarranted construction of section 2903, as it has al- 
ways been interpreted. 

The second question raised by the government under the assignment 
of errors is that the board of gênerai appraisers had no jurisdiction to 
review the action of the collecter in estimating the value in United 
States money of foreign coin. This case is not one of disputed ap- 
praisement of the value of imported merchandise, as to which the dé- 
cision of the board of gênerai appraisers is made final under section 
13 of the customs administrative act of June 10, 1890. U. S. v. Kling- 
enberg, 153 U. S. 93, 102, 14 Sup. Ct. 790; Hilton v. Merritt, 110 U. S. 
97, 3 Sup. Ct. 548. The dutiable value in rupees of the merchandise in 
this case is admitted under the agreed statement of facts; the only issue 
being whether this court or the board of gênerai appraisers has juris- 
diction to review the action of the coUector in reducing to United States 
currency the value of the rupees. Such jurisdiction, if any, must be 
found in sections 14 and 15 of the act of June 10, 1890. The jurisdic- 
tion conferred upon the circuit court by section 15 is co-extensive with 
the jurisdiction conferred on the board of gênerai appraisers by section 
14. This was so held by the suprême court in the Klingenberg Case, 
153 U. S. 93, 14 Sup. a. 790, in the following words: 

"The subjects of review by the circuit court, provided for by section 15, 
extend to ail questions of law and fact in respect to which the board of gên- 
erai appraisers hâve appellate jurisdiction, except the décision of that board 
as to the dutiable value of merchandise, which is provided for by section 13, 
and is made concluslve against ail parties interested." 

In construing section 14, the court says: 

"By section 14 the collector's décision on rate and amount of duties, Inelud- 
ing ail dutiable eosts and charges, and as to ail fées and exactions of what- 
ever character (except duties on tonnage), may be the subject of appeal to the 
board of gênerai appraisers." 

The Klingenberg Case decided that where the collector was simply 
called upon, under the statute, to f ollow the estimate of value made by 
the director of the mint, and proclaimed by the secretary of the treas- 
ury, his action was not subject to review by the board of gênerai ap- 
praisers. If, for example, in the présent case, the collector had adopted 
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the proclâilûed rate fôr the rupeie on January 1, 1896, of $.233, isia 
déicisitjn wbald baye been final. This conclusion of the court was 
based upon the rule laid down in Collector v. Richards, Cramer v. 
Arthur, and Hadden v. Merritt, ubi supra. Thèse authorities show 
the absolute conclusiveness of the value estimated by the director of 
the mint and proclaimed by the secretary of the treasury of the stand- 
ard coin of foreign countries. After holding that thé collector's con- 
struction of the value as proclaimed was correct, the court said: 

"Thls being the proper construction tp be placed upon tl;e proclamation of 
July 1, 1892, we are of opinion tliat the collector's action In adoptlng the value 
of the gold florin at the estimate tîxed thereln was not subject to review by 
the board of gênerai appràlsers, under the principle laid down in the author- 
ities already referred to." 

Ail the Klingenberg Case decided was that when the collector fol- 
lowed such proclaimed value hls action was not the subject of appeal, 
under section lé. The présent case is the reverse, for hère the col- 
lector refused to be governed by the proclaimed value. 

As was said by the circuit court of appeals for the Second circuit, 
speaking through Judge Sherman, in the case of Wood v. U. S. (1896) 
18: C. C. A. 553, 72 Fed. 254, in which the question arose whether 
the collector should liquidate the duties according to the value of the 
silver ruble proclaimed October 1, 1891, or according to the value pro- 
claimed January 1, 1892: 

"In the Klingenberg Oase the collector was simply called upon by the 
statute to follow the estlmàte made bi? the director of the mlnt, and proclaimed 
by the secretary of the treftsury, and hls action was not the subject of re- 
versai. In thls casé the collector was compellcsd to construe the statutes, and 
détermine whlch proclamation he should observe. The Klingenberg Oase 
is not an authority in favor of the proposition that an aèt of the collector In 
regard to valuation of, foreign coins which i? or whlch inay be In violation of 
.the statutes çannot bè thp subject of çevie-vv- or of reversai by the board of 
gênerai appràlsers. On thé contrary, the Opinion assertsthàt, by section 14 
of the ciïstoms administrative act or Juné 10, 1800, 'if the décision of the 
collector imposes an excessive amount^of duties, under aii improper construc- 
tion of the \&w, the importer may take ap appeal to the board of gênerai ap- 
pràlsers, whose décision on such questions is not made eo^iclusive, as it is in 
respect to the dutlable value of the merchandlse, and, not being conclusive, 
is subject to revieW [by the circuit court] under the expiress provisions of 
section 15.'" 

The question in this case has référence to the "amount of duties," 
and is therefore reyiewable, under sections 14 and 15 of the act of 
June 10, 1890, by thé board of gênerai appraisers and by the circuit 
court. The amount of duties liquidated at the proclaimed value of 
the rupee would hâve been less than the amount liquidated at the ex- 
change value. The Klingenberg Case is not an authority upon the 
proposition that where the collector déclines to accept the proclaimed 
value of a foreign standard coin, and adopts another standard, there- 
by increasing the amount of, duties upon imported merchandise, his 
action is not the subject of review, under the act of 1890s Our con- 
clusion is that the board of gênerai appraisers and this court hâve juris- 
diction, and that the décision of the board reversing the action of the 
collector should be aflQrmed. The décision of the board of gênerai 
appraisers is afflrmed. 
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BOUR et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. December 9, 1898.) 

No. 2,272. 

1 CusTOMS DuTiES— Classification — Designattok of Article. 

Where the évidence as to the commercial désignation of an article Is 
conflicting, the ordinary name given it in common speech, wlien proper 
under the définition given by the dictionaries, will govern In maliing 
classification.! 

2. Same — Placqubs. 

Plat, rectangular porcelaln panels decorated by means of painta known 
as minerai colors, as distinguished from oil and water colors, and com- 
pleted by flrlng, are dutiable, under paragraph 85 of the tariiî law of 1894, 
as placques, and are not free, under paragraph 575, as "paintings in oil or 
water colors, * * * not otherwise speciflcally provided for, * * » 
and not made wholly or in part by stenciling or other mechanical process." 

This is an appeal by Bour & Bouillon from the décision of the board 
of gênerai appraisers aflBrming the classification for duty of certain 
imported merchandise. 

Albert Comstock, for importera. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in question are 
flat, rectangular porcelain panels, decorated by means of paints com- 
posed' of powders mixed in oil or water, and known as minerai colors, 
as distinguished frorri oil and water colors. The décoration of thèse 
articles is then completed by a process of firing. The évidence is very 
strong that the articles are commercially known as placques; but, in 
view of the finding of the board of gênerai appraisers, as I understand 
that finding, that it is not satisfactorily shown that tbey are com- 
mercially known as placques, I do not f eel disposed to disturb that find- 
ing. The. utmost, however, that can be claimed on behalf of the im- 
portera is that it has not been shown that thèse articles are commer- 
cially known as placques. We are, then, brought to the question as 
to what they are in fact, and how they are known and designated in 
common speech. The testimony of the appellant himself and of his 
witnesses, and the ordinary understanding of people, as the court 
understands it, fortifled by the dictionary définition, ail seem to show 
that thèse articles are placques in common speech. Webster says a 
placque is "any flat, thin pièce of metai, or clEiy, or ivory, or similar 
material, used for ornament, or for painting pictures on, * * * 
and hung upon the wall," or words to that eflect. Inasmuch, therefore, 
as there is a conflict of testimony as to commercial désignation, and 
as the whole évidence tends to show that thèse articles are, and are 
ordinarUy known as, placques, they are specifically provided for under 
paragraph 85 of the act of 1894, and were properly classified for duty 
at 35 per cedt. ad valorem as "placques, painted or otherwise decorated 
in any manner," and are not free, under paragraph 575 of said act, as 

1 For interprétation of commercial and trade terro-s generally, see note te 
Dennison Mfg. Go. v. U. S., 18 C. C. A. 5é5. 
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"paintings in oil or water colors • • • not otherwise speciflcally 
provided for, • • ♦ and not made wholly or in part by stenciling 
or other mechanical process." The décision of the board of appraisers 
is therefore aflarmed. 



HUNTINGTON DEY-PULVEEIZBR CO. et al. v. ALPHA PORTLAND 

CEMENT CO. et al. 

(Circuit Court, D. New Jersey. January 9, 1899.) 

Patents— Suit fob Inpbingement— Preliminaey Injunction. 

Défendant had in use in its business 21 machines of a kind which had 
been held by the court, in a suit against another défendant, to infringe 
complainant's patent, an appeal In which case was pending. Défendant 
had large orders on hand, requlrîng the constant use of the machines, 
and had some 200 persons In Its employ. Complalnant was unable to 
furnish its patented machines to replace those used by défendant, except 
gradually, as they could be built; and thelr cost, if so supplied, involved 
the expenditure of a large sum. Seld, it appearing that défendant was 
flnancially responsible for any profits and damages recorered by complaln- 
ant, that a prelimlnary Injunction against the defendant's use of the in- 
fringing machines would not be granted, nor would défendant be required, 
as a condition, to replace such machines by those of complainant as 
rapidly as the latter could be builti 

This is a suit in equity by the Huntington Dry-Pulverizer Company 
and others against the Alpha Portiand Cernent Company and others 
for the infringement of the Huntington patent, No. 277,134, for a 
crushing mill. On motion for preliminary injunction. 

Frederick S. Duncan, for complainants. 

Charles Howson and Frederick S. Fish, for défendants. 

KIEKPATRICK, District Judge. In the suit of Huntington Dry- 
Pulverizer Co. V. Whittaker Cément Co. (heard at this circuit) 89 
Fed. 323, the court decreed the validity of the patent which is the 
foundatioD of the présent complaint, and enjoined the défendants 
therein from the manufacture, sale, and use of the machines declared 
to be infringing. An appeal has been taken from this decree, which 
is still pending, and will no doubt be brought to hearing at the 
next March term of the circuit court of appeals. The défendants 
herein are users of some 21 of the infringing machines, and with 
them are engaged in the manufacture of Portiand cernent, exten- 
sively used in the trade, and for which they hâve large orders for 
future delivery. They are employing in and about their said busi- 
ness at this time some 200 or more persons. Financially they are 
said to be perfectly responsible, and able to answer in damages for 
any award which may be made against them. It is chargea by the 
défendants, and practically admitted by the complainants, that the 
complainants hâve not been able at any time prior to the filing of 
their bill herein to furnish the -défendants with their patented ma- 
chines, nor can they do so now. This is partly owing to the com- 

1 As to Infringement, generally, see note to Consolidated Pledmont Cable Co. 
V. Pacific Cable Ry. Co., 3 C. C. A. 572. 
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plainants' failure to manufacture such machines for gênerai sale, 
and partly on account of the provisions of contracts entered into 
between them and persons not parties to the record respecting a 
license to use said machines. The latter obstacle, the complain- 
ants insisted, had since the flling of the bill been removed, but the 
former remains in full force. To award an injunction against the 
défendants at this time would resuit in throwing out of employ- 
ment the great number of persons above mentioned, thereby causing 
much suffering and distress, would bring to a stop a useful industry, 
prevent the performance of contracts, and cause a disarrangement 
of business beyond that which is under the direct control of the de- 
fendants. The complainants at the hearing recognized the force of 
thèse objections, and suggested as a measure of relief the proposi- 
tion that they would build for the défendants, upon the receipt of 
a flrm order from them, enough machines of complainants' device to 
take the place of the infringing^machines now used by them, and said 
that they would consent that the injunction order should be oper- 
ative against the infringing machines only when they should f urnish 
machines of complainants' device capable of doing the work now per- 
formed by those now in use, and that, as the work of each infringing 
machine was provided for by their patented device, such supplanted 
machine should fall within the scope of the order, and its further 
use discontinued. The estimated cost of thèse Huntington machines 
amounts to a very large sum of money. It does not appear within 
what time they could be built and made ready for use, nor whether 
they could be advantageously erected upon the défendants' prem- 
ises. Apart from the profit which would accrue to the complain- 
ants from the sale of their machines, I can find no substantial benefit 
to the complainants in granting the prayer of their bilL When we 
consider that the enforcement of the complainants' naked right 
to an injunction is not necessary to enable them to recover the prof- 
its and damages to which they are entitled as against the défendants, 
and weigh, as we are bound to do, the advantages accruing to the 
complainants with the injuries (for which there may be no légal 
remedy) which would resuit to the défendants, we are of the opinion 
that, under the circumstances of this case as disclosed in the moving 
papers, a preliminary injunction order ought not to issue against 
the défendants as users of the infringing machines. The rule to 
show cause will be discharged. 



SAXLDHNEE T. BISNBE AMEMbELSON CO. SAMB v. SIEGEL-OOOPBR 
00. SAMB VJ GIBS, SAMB T. MAEQUET. 

(Circuit Court of Appeals, Second Circuit. January 5, 1899.) 

Nos. 8&-S9. 

Teadb Marks and Labels-^AbanDokment. 

The owner of wells of bitter water In Hungary, whlch water was sold 
In Europe under the najne of "Hunyadi Janos," by contract gave to a 
corporation the exclusive right to sell the same in thls country, at the 
same time adopting a red ffind blue label for the bottles, containing a no- 
tifie, signed by himself, that imitations would be the subject of légal 
proçeedlngs by the corpflrjatlon. For several years the company sold 
large quantlties hère, untll the name had In fact become an established 
irade mark of the water, anfl the red and blue labels its distinctive trade 
dress. For some eight or tën years prlor to the commencement of the 
présent suit, however, other Hungarlan waters had been sold In thls 
country, the importers uslng the word. "Hunyadi" as a part of the name, 
and in some cases under red and blue labels closely imitatlng those of the 
Hunyadi Janos. Two sùits were brought by the company to enjoln the 
use of the name "Hunyadi," which were diseontlnued, and the Importa- 
: tlon of competing waters,' ail sold under the gênerai name of "Hunyadi," 
has since that time very largely increased. <Held, that by the f allure of 
the owner of the wells totake action, either by himself or through the 
corporation, for the protection of his rights, he abandoned ail exclusive 
clalm to the use in the, United States either of the trade name or the trade 
label.i 

Appeal frdm the Circuit Court of the United States for the Southern 
District of New York. 

, Thèse were four suits in equity, brought by Emilie Saxlehner against 
the Eisner & Mendelson Con^pany, the Siegel-Cooper Company, Eudolph 
Gies, and Louis Marquet, tp enjoin an improper use of trade marks 
and labels in connection with certain JÇungarian minerai waters. 
Prom the decree of the circuit court in each case (88 Ped. 61), com- 
plainant appeals, and in the Ûrst-named cfise défendant also appeals. 

. Of thèse four suits, the fir^t, Is ,one agalnst a Wholesale dealer in imported 
Hungarlan minerai waters, whlch it offers for sale as "Hunyadi Matyas," 
and as "Hunyadi Laszlo," and: buts up with wrappings and labels simulating 
complainant's. The other thMé suits are agàinst retail dealers; The corn- 
plainant sought to enjoin the use of the naïae "Hunyadi," -with or without 
preflx, and also tp enjoin lâie use of any label simulating the well-known red 
and blue label of "Hunyadi Jianos" , ^ater, whlch water complainant oWns 
ànd controls. The circuit court, at flial hearitig, upori pleadlngs' and pro'ofs', 
dismissed the bills as to the name "Hunyadi.'! ■ It sUstained them as to thé 
label, except that it held that the use by défendants of a certain addltional 
label, known as the "seal label," sufflciently difCerentiated the goods oft'ered 
for sale. The complainant has appealed in ail four cases, and the défendant 
in the first case has appealed from so much of the decree as finds that the 
complainant is entitled to the exclusive use of the red and blue label, and 
that défendant should account for sales under that label prlor to the introduc- 
tion of the "seal label." 

Antonio Knâuth and Joseph H. Choate, for coniplainant. 
Edmund Wetmore, for défendants. 

Before WALT ACE and LACOMBE, Circuit Judges. 

1 As to lâches as a défense, see note to Taylor v. Sawyer Spindle Ce, 22 
C. 0. A. 211. 
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LAGOMBE, Circuit Judge (after stating the facts). The opinion 
of the judge who heard the cause in the circuit court is most carefui 
and exhaustive. The voluminous facts are most fully rehearsed, and 
an examination of the record shows that they are açcurately stated. 
Indeed, we do not understand that the appellant controverts so much 
of the opinion. It would be a waste of time to rehearse ail thèse facts 
hère. The opinion of the circuit court is reported in 88 Fed. 61, and 
may be there consulted. We concur in the conclusion of that court 
that when thèse suits were begun, in 1897, complainant was not enti- 
tled to the exclusive use in this country of the word "Hunyadi," which 
had before that time become a gênerai name properly applicable to 
Hungarian bitter waters, so long as they were difEerentiated from each 
other by distinctive individual names, such as "Hunyadi Janos," "Hun- 
yadi Matyas," "Hunyadi Arpad," etc. This conclusion is reached, not 
npoD any theory that the ApoUinaris Company was the agent of com- 
plainant and her predecessors, but because the latter's acts and inac- 
tion alike make out a case of abandonment. In 1876 the original 
Saxlehner made a contract with the ApoUinaris Company whereby he 
gave to them the exclusive sale of his Hunyadi Janos bitter water in 
Qie United States; that is, he sold to them ail they required, and 
agreed to sell to no one else in the United States, and not to sell for 
export there. Thereupdn he devised the red and blue label for use 
on his bottles sold in the United States, placing upon it a notice 
signed by himself that "imitation of this water, or of the label, or of 
the capsule, will be the subject of légal proceedings at the instance 
of the ApoUinaris Company." Down to 1886 ail went well, and at that 
time the name "Hunyadi" (the short form used in common speech) 
was in fact the established trade mark of the Janos water, and the 
red and blue label its distinctive tradç dress. At that time a f ew cases 
of other bitter water — "Matyas" and "Arpad" — appeared, and were 
offered for sale as "Hunyadi Arpad" and "Hunyadi Matyas," where- 
upon the ApoUinaris Company secured injunctions against their sale. 
Thèse injunctions, however, were dissolved, and the suits discontinued 
in 1888. From that time on, compétition steadily increased. As the 
circuit court found: 

"After the dissolution of thèse Injunctions, the Hunyadi Arpad and the 
Hunyadi Laszlo waters were sold in this country, • ♦ » and also, to a 
limited extent, the Hunyadi Bêla water, ail under the gênerai name of 'Hun- 
yadi,' and with the imitation red and blue labels." 

In 1890 the Eisner & Mendelson Company began the sale of Hunyadi 
Matyas, under labels closely simulating complainant's, and vigorously 
pressed the sale of it. The importations of competing waters into 
the United States from 1888 to 1895, ail sold as Hunyadi water, wheth- 
er Arpad, Matyas, Laszlo, or what not, and nearly ail offered under 
the red and blue labels, aggregate as follows: In 1889, 7,649 cases 
(50 bottles each); in 1890, 10,789 cases; in 1891, 9,610 cases; in 
1892, 11,899 cases; in 1893, 8,156 cases; in 1894, 12,570 cases; in 
1895, 6,244 cases. To check this appropriation of his trade name 
and trade label in the United States, Saxlehner, for nearly nine years, 
— trom the dissolution of the injunctions, in 1888, down to the begin- 
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ning of thèse suits, in 1897,— did absolutely nothing. The ApoUi- 
naris Company, whom he had, over his signature, proclaimed to the 
world as the suppressor of infringements, did take action, but not 
in the line of maintaining the trade name. In 1889, and again in 
1890, that Company announced that it had adopted an additional trade 
mark of sélection (a red diamond) which was to distinguish the Hun- 
garian aperient water sold by it, and that it did so for the reason 
that numerous aperient waters are offered to the public undernames 
of which the word "Hunyadi" forma a part. In 1893 the Apollinaris 
Company issued a further circular, in which it stated that "the word 
•BEnnyadi' having become a gênerai name for Hungarian bitter waters, 
good, bad, and indiffèrent, the Apollinaris Company has afiQxed to the 
bottles of Hunyadi Janos water the red diamond," etc. 

In view of tiiese facts, of the continued and increasing appropria- 
tion by competitors of his label and of his trade name (as a gênerai 
désignation), can a complainant who has for nine years done nothing 
towards maintaining or even asserting his original rights now be 
heard to suppress the compétition which his supineness has al- 
lowed, and indeed invited and encouraged, to grow up? We think 
not. The case at bat seems to be one of those exceptional ones re- 
ferred to in Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 143, where 
delay or acquiescence has been continued so long and under such cir- 
cumstances as to defeat the right itself. Nor is the situation ehanged 
by Saxlehner's absence abroad. If he had chosen to sell his own 
goods in this country, thus becoming a dealer hère, familiar with the 
conditions of the business^, he must inevitably hâve acquired the knowl- 
edge as to appropriation of the name and label which the Apollinaris 
Company acquired; and if, with such knowledge, he went on year 
after year without even giving notice of dissent and nonacquiescence, 
there would surely corne some time when he must be held to hâve 
abandoned his exclusive claims. And he cannot avoid the imputa- 
tion of such knowledge merely by selling his entire importation to a 
single person, leaving to that person the distribution of the goods to 
the trade hère. If he wished to hold on to his trade name and trade 
label in this country, he should either hâve taken steps to advise 
himself as to the situation, or should hâve seen to it that his selected 
vendee, who shared with him in his monopoly, took proper action to 
maintain his rights. 

The circuit court reached the conclusion that, although the trade 
name "Hunyadi" had thus been abandoned to the public, the same was 
not true of the red and blue label, founding the distinction on the 
"positive action" of the Apollinaris Company in making the déclara- 
tions above quoted. Inasmuch as the company was not Saxlehner's 
agent, he cannot fairly be held to be bound by any "positive action" 
of theirs of which he was not advised; but, as above stated, he is 
chargeable with their failure to act as mach as with his own, and must 
be held to hâve abandoned ail exclusive claim to the use in the United 
States either of the trade name or the trade label. The decree of the 
circuit court is afifirmed as to the name "Hunyadi," but modifled so as 
to dismiss the bill as to the red and blue label, with costs of this ap- 
peal to défendants. 
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Motion for Eeargument. 
(January 25, 1899.) 

PEE CTIRIAM. We are unable to assent to tlie proposition that 
the provisions of the treaty are to be cpnstrued so as to hold that 
when the public in this country has acquired, through the owner's 
lâches, the right to use a trade-name and a trade-mark, such right is 
abrogated whenever, by the opération of some subséquent Hungarian 
law, the trade-name and trade-mark is secured to him in Hungary. 
For that reason pétition for reargument is denied. 



GANNON V. CONSOLIDATED ICE CO. 

(Circuit Court of Appeals, Second ' Circuit. January 5, 1899.) 

Shipping— HiRiSG op Canal Boat— Ltabilitt op Baileb por Injuky. 

A bailee for hlre is responsible for tlie proper care of tlie article hlred, 
not only by himself, but by any one else to whom he Intrusts it; and a de- 
fendant Company, which hired a canal boat for use in its business, and 
contracted witli a third person to use it, is liable for an injury to the boat 
received through the négligence of the contractor's servants. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

This was a libel in personam to recover for injury to a canal boat. 
There was judgment for libelant, and défendant appeals. 

William H. Rand, Jr., for appellant. 
Peter S. Carter, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM. Gannon let to the Consolidated Ice Company, the 
appellant, his canal boat, for a per diem compensation, to be used in the 
transportation of ice. The appellant then contracted with one Shee- 
hey to tow the boat from Troy to Crescent, on the Erie Canal, at the 
rate of seven dollars per trip. Sheehey was regularly engagea in the 
towing business, and he employed his own men and used his own 
horses in conducting it. While he was towing the boat, it was, by 
the négligence of his servants, run against a pier and injured. The 
appellant disclaims responsibility for the damage, insisting that Shee- 
hey was an independent contractor, and, as his servants were not its 
servants, it is not liable for their acts. 

The liability of the appellant does not rest upon the ground that the 
boat was injured by its servants, but upon the ground that it was in- 
jured by its subusers. They were not trespassers or étrangers, but 
were using the boat, by the permission of the appellant, for the pur- 
poses of its bailment. The appellant could not absolve itself from its 
duty as bailee to take proper care of the boat by delegating that duty 
to another. The hirer of property is liable, not only for his own 
Personal default or négligence in its custody, but also for that of any 
other person whom he permits to use it. Schouler, Bailm. § 145; 
Story, Bailm. § 400. The précise question now presented was con- 
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sidered by this court in Smith v. Bouker, 1 U. S. App. 80, 1 C. C. A. 
481, and 49 Fed. 954, and decided adTerselyto the contention of the ap- 
pellant. Of the cases cited b^ the appellant to sustain his contention, 
tte only ones in point are Jàiclïsôh v. Eastoh, 7 Ben. 191, Fed. Cas. No. 
7,134, and McLoiighlin v. New York Lighterage & Transportation Ce, 
7 Misé. Kep. 119, 27 N. Y. SiJï)p. 248. We And nothih^ in the reason- 
ing of thèse cases to lead us to départ from oîïr conclusions in Smith ?. 
Bouker. The decree is affirnied, with interest and costs. 



THE BELLA. 

(District Ctourtv D. Wasliington, N. D. January 3, 1899.) 

1.- Maritime Liens — Bkbach of Contuact oi' Carkiagb — Rboiprocal Right 
TO Liis)«B. 

Tlie riglits of the owners of a sliip and cargo, witti respect to liens, are 
rec^prbcal. The owner of a cargo has no lien on the shlp for performance 
of the Contraét of carriagë until the shipowner'S lien upon the cargo for 
freight has attached. Nor is there any lien on the ship for the enforce- 
meirt of a contract for the carrlage of a passenger ùntil he has rendered 
hirûself on board for the puirpose of being carried 9.8 a passenger. 
2. Samb — Contract of Affreightment with Chahtebeb— Lien on Vessel. 

L^he^ant contracted with a transportation company for the carriagë of 
frelght and ipassengerS from Seattle td an Alaslcap port, no vessel being 
specifled. The company entered into a charter pàrty with the claimants 
foir the sehooner Bella, but failed to comply with its terms to entitle it 
to possession, and never pbtalned possession, though it was permltted to 
build a new cabln on the vessel, and to place a purser on board, who made 
some arrangement for loading freight for libelant, but had not done so 
when the charter was abandOned by the charterer. Passengers of libel- 
ant's party had also visited the vessel, and selected berths, but had not 
gone on board for purposes of the voyage. Held, that libelant was not 
entitled to a lien on the vessel for the breach of the contract by the 
transportation company. 
8. ADMIBÀ1.TT— Sbttlembnt of Casb. 

Ah Intervener in an admiralty suit in rem, who had obtained leave to 
prosecutë his claim in forma pauperls, inade a settlement with the claim- 
ants: wlthout paying costs or fées of hla attorneys. Beld, that the attor- 
neys, not havlng talcen steps to obtain a lien, were not entitled to con- 
tinue the prosecution of the claim. 
4 Same— Costs. 

It appeaxlng that theclâim was valld, the costs made bythe interven- 
tion woùld bé taxed to the claimants. 

This was a suit in rem by the Missouri Alaska Gold Company, of 
Paris, Mo., against the schooner Bella (Meyer & Kyle, claimants), for 
damages for breach of a contract of affreightment. 

Brady & Gay, for libelant and intervener. 
Strattpn & Powell, for claimants. 

HANFORD, District Judge. By a contract in writing between 
libelant and the Seattle-Dawson City Transportation & Merchandise 
Company (which, for convenience, will be hereafter referred to as 
the "Transportation Company"), said Transportation Company agreed 
to carry a number of passengers and about 100 tons of freight, by a 
vessel not named, from Seattle to the mouth of ihe Yukon river, at 
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specifled rates; and in pursaance of tliat contract the libelant paid a 
Bum of money, estimated to be about one-balf of the total amount to 
be paid îor said transportation, and the party for whose transportation 
the libelant had undertaken to provide came to Seattle from the state 
of Missouri, made purchases of supplies and merchandise to take with 
them' to St. Michaels, caused the same to be delivered at a warehouse 
for shipment on the Bella, and selected their sleeping berths, with 
the consent of the master and purser. The Transportation Company 
attempted to provide a vessel for the service which it had undertaken 
to perform, by chartering the schooner Bella. A charter party was 
executed by the owners, and a part of the money agreed to be paid 
as considération for the charter was paid, and the charterer was per- 
mitted to construct upon the vessel a new cabin for the accommoda- 
tion of the passengers; but, by the terms of the charter party, the 
owners were entitled to retain possession and control of the ship until 
they received a bond, satisfactory to their agent, to indemnify them 
against ail liens which might attach to the vessel, and against ail de- 
manda for freight or rental of the vessel, during the continuance of 
the charter. Said bond was never furnished, and the vessel was ac- 
tually retained in the possession and control of the master of the 
ship, who was employed by the owners. The vessel, however, was laid 
in a berth at Seattle, ready to receive cargo; and while in that position 
she was taken into custody by the marshal, under process issued 
against her in a suit to collect a small balance of the expenae incurred 
by the Transportation Company for the new cabin, above mentioned. 
The intervener, P. H. Levin, was engagea by the Transportation Com- 
pany to go on the vessel as purser and freight clerk, and he was re- 
ceived 00 board in that capacity by the master, quarters were assigned 
to him, and he was permitted to act as purser and freight clerk from 
the Ist to the 26th day of May, 1898, and in that capacity he received 
on board of the vessel a quantity of merchandise which the Trans- 
portation Company had agreed to carry for a party not connected 
with the libelant, and he also received the freight belonging to the 
party represented by the libelant, and caused it to be moved by the 
crew of the vessel from the warehouse to a place on the dock, ready 
to be taken aboard. The vessel was then in custody of the marshal ; 
and, before any of it was taken on board, the président and managing 
ofiQcer of the libelant forbade the loading of said freight on board, 
and it was afterwards returned to the warehouse. The Transporta- 
tion Company, having entirely failed to furnish the bond and make 
the final payment provided for in the charter party, abandoned the 
voyage, and surrendered ail claim to control of the vessel; and there- 
upon this suit in rem was commenced to recover the amount paid for 
transportation of passengers and freight by the libelant to the Trans- 
portation Company under the written contract between the two cor- 
porations, and to recover damages for breaeh of said contract by the 
Transportation Company. 

Levin flled an intervening libel for the amount of his wages during 
the time he was engagea as purser and freight clerk, and, by an order 
of court, he was permitted to prosecute his suit as an intervener in 
forma pauperis. After his libel had been answered by the claimants. 
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he made an assignment in writing of his claim against the Transporta- 
tion CcHnpany, and of his interest in the suit, to one B. A. Oornell, who 
aftei-wards made a f urther assignment thereof to the daimants, for the 
sum of 150. This was done without the knowledge of the proctors for 
said intervener, and without the payment of fées which had been 
eamed by the ofiScers of the court. Notwithstanding said assignment, 
the proctors now claim the right to further proseeute the suit in be- 
half of said intervener, in order to recover costs and compensation for 
their services. 

It is clear that the libelant bas no claim against the Bella, nor 
against her owners, by virtue of any contract made with them, or any 
agent authorized to represent them, or with the master. The char- 
terer could not bind the schooner by any contract, without satisfying 
the conditions of the charter party essential to acquire the right to 
hâve possession of the vessel and to control her employment. Hav- 
ing failed to comply with the conditions, the Transportation Company 
did not become owner of the vessel for the voyage, nor a représentative 
of the owner. Although the Transportation Company was permitted 
to hâve a new cabin constructed on the vessel, which was necessary 
to equip her for the intended voyage, its possession and control of the 
ship were not so complète that représentatives of the libelant were 
deceived by being led to believe that it had authority to make a con- 
tract creating a lien upon the vessel. The contract upon which the 
suit is f ounded makes no référence to the. schooner Bella, and no lien 
for freight or passage money ever attached to the goods or baggage 
of the people represented by the libelant. Neither the owner nor 
charterer could lawfully assert a claim to such a lien by reason of the 
handling of their goods, without their consent, while the vessel was 
in the marshal's custody. As between the respective owners of a 
ship and cargo, their rights are reciprocal. The right to a lien for 
freight gives a right to a lien upon the ship for due performance of 
the contract for safe carriage and delivery, and no such lien upon the 
ship attaches until the lien for freight has attached upon the cargo. 
I hold, also, that until à passenger has rendered himself on board, 
for the purpose of being carried as a passenger, performance of the 
contract has not been commenced, so as to subject the vessel to a 
lien. The Eugène, 83 Ped. 222; Id., 31 C. G. A. 345, 87 Ped. 1001. 
Merely going on board to inspect the vessel, or to sélect and reserve a 
sleeping berth, is not any part of a journey, nor the beginning of the 
relation of carrier and passenger. 

By the uncontradicted évidence, it appears that the intervener, Levin, 
was received and recognized by the master of the Bella as purser and 
freight clerk, and he remained on board in that capacity 26 days. 
His services were of no value to the ship, but his time was reasonably 
worth to him $100 per month, and I must conclude that he did hâve 
a valid claim against the ship and the master for his wages at that 
rate for 26 days. I do not consider that it is a commendable prac- 
tice to settle a litigated daim without the knowledge of the attorneys 
whose appearance for the party appears of record. Nevertheless, at- 
torneys who hâve not taken the steps necessary to acquire a lien upon 
the money due to their client cannot assert any right in their own 
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behalf agàinst an adverse party who does effect a settlement in that 
manner. Permission to prosecute this suit in fornia pauperis, in be- 
half of the intervener, would not liave been granted if the court had 
been informed that the attorneys claimed any interest in the suit 
or a right to share in the proceeds of a recovery. Boyle v. Eailway 
Cîo., 63 Fed. 539. The clerlc and marshal, however, are entitled to 
bè protected in tbeir right to collect ail the fées they hâve earned for 
services at the instance of the intervener as well as the claimants. 
The parties had no right to settle the case without providing for the 
costs already accrued. For this reason the claimants will be taxed 
with ail costs of intervention, including the same proctors' fées which 
would be taxable if the intervener had recovered a sum less than $50 
after a anal hearing. The libelant's suit will be disnùssed, witb costs. 



BTJRRILL et al. v. OROSSMAN et al. 
(Circuit Court of Appeals, Second Circuit December T, 1808.) 

No. L 

1. Accord and- Satisfaction — Statemknt akd Settlembnt of AccomiT — 
Mattbrs not Inclcded. 

A stated and settled account is only prima facle évidence of Its cor- 
rectness, and does not preclude the parties from givlng évidence tliat It 
dld not include ail the demands between them, nor operate as an accord 
and satisfaction as to matters not included therein nor considered between 
the parties prior to its settlement. 

a. Bamb— Settlement bt Agent. 

The consignées of the cargo of a vessel chartered by the consignors ren- 
dered an account to the agents of the owners of the vessel, In ■which they 
credited such owners with the freight, which was payable on delivery of 
the cargo, and paid the amount thereby shown, talsing a receipt therefor. 
Held, that such settlement did not conclude the owners of the vessel as to 
a claim for demurrage which dld not arise from any fault of the con- 
signées, and for which they were not liable, but for which the consignors 
were liable under the tenus of the charter party. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was an action by William Burrill and others against William H. 
Crossman and others for demurrage arising under a charter party. 

Lawrence Kneeland, for appellants. 
Everett P. Wheeler, for appellees. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. Most of the questions arising upon this 
appeal hâve been disposed of by this court upon a former occasion (16 
0. C. A. 381, 69 Fed. 747), and it remains to be considered whether the 
défenses of payment and accord and satisfaction are sustained by the 
proofs. In considering thèse défenses, we shall treat the case as 
though Phipps Bros. & Co., the agents of the appellants at Kio Janeiro, 
had authority, co-extensive with that of the appellants theraselves, to 
make any settlement or compromise with the consignées of the cargo, 
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itt respect of fréî^t and démursage, which might seem désirable, and as 
though the conpignees, as agents for the appellees, had' complète au- 
thoBity in their behalf to setife with Phipps Bros. & Go. for ail items 
adsing under the charter, ineluding demurrage as well as freight. The 
appellees were keld liable to the appellants for a balance of freight due 
under the charter, and, as we hâve previously held, weïë âlso liable for 
demurrage for the détention of ' the vessel at Rio Janeiro. After the 
cargo had been discharged, the consignées rendered to Phipps Bros. 
& €o. an account with the vessel, crediting her with the amount of 
"freight as per charter," and charging her with advances, payments, 
etc., and stating a balance due frùm them. That balance was paid, 
and Phipps Bros. & Co. receipted in full. The lâtter had made no 
claimagainst the consignées for^ the demurrage, although they had been 
instructed so to do by the appellants. They seem to hâve been under 
the impression that because the détention of the vessel had not been 
caused by the consignées, but by the acts of the revolutionists, the 
Brazilian govemment alone was responsible. The master of the ves- 
sel had told the consignées that they would hâve to pay demurrage, and 
they insisted that there was no liability. The master, however, had 
no authority to collect demurrage, and the consignées had been in- 
Btruqted not to settle the açcojints with the master, but to settle them 
with Phipps Bros. & Co. 

Part payment of an unliquidated demand is not a discharge of the 
wjtiple, linless accepted upon an agreement or understanding to that 
effec^, The giving of a receipt ïn^ll, while évidence of such an agree- 
ment, is not conclusive. See èrrinnell v. Spink, 128 Mass. 25. In the 
présent case the receipt only purported to be in full of the freight, and 
"cannot, by any ingenuity, be made to reach other claims." Harden v. 
Gordon,, 2 Maso.n, 562, Fed. Cas. No. 6,047. 

An agreement to accept part of an unliquidated and disputed demand 
in full satisfaction of the whole demand, executed by the payment of a 
sum agreed upon, is, of course, a good accord and satisfaction. In 
this case there was no such agreement, nor was any disputed demand 
the subject of negotiation betweén the agents of the respective parties. 
Although the appellants had instructed Phipps Bros. & Co. to make a 
claim for demurrage, the latter, actlng upon a misapprehension of the 
validity of the claim, did not do so; and the case stands as though the 
appellants had contemplated urging, but had never urged it. Neither 
Phipps Bros. & Co., nor the consignées, supposed that a claim for de- 
murrage was included in the demand which was adjusted. It is insist- 
ed for the appellees that the rendition and payment of the account by 
the consignées and the acceptance of the amount by the appellants has 
the effect of a stated and settled account between parties. The con- 
signées doubtless supposed, when they rendered their account with the 
vessel and paid it, that they were paying ail demands arising under the 
charter, and so did Phipps Bros. & Co. Nevertheless, it was the right 
of the latter, upon the discovery that they had a further valid demand 
against the consignées, within a reasonable time to insist upon opening 
the account. An account stated is a mère admission that the account 
is correct. If the party to whom it is rendered omits to communicate 
objections to the party rendering it within a reasonable time, an in- 
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ference may be drawn that he was satisfled with it; but there is no 
arbitrary nile of law Whicli renders an omission to object in a given 
time équivalent to an actual agreement or a consent to the correctness 
of the account thus rendered. An account settled is stronger évidence, 
and requires more proof to overcome it, than a mère account stated. 
But the parties are never precluded from giving évidence that the ac- 
count did not inclnde ail the demands between them, unless the case is 
brought wlthin the principles of an estoppel in pais, or of an obligatory 
agreement between the parties; as, for instance, where mutual com- 
promises are made. Lockwood v. Thorne, 18 N. Y. 285; Stenton 
v. Jérôme, 54 N. Y. 484. A stated and settled account is only prima 
facie évidence of its correctness. "It may be impeached by proof of 
unfairnesa or mistake in law or in f act ; and, if it be conâned to par- 
ticular items of account, it concludes nothing in relation to other items 
not stated in it." Perkins v. Hart, 11 Wheat. 237. 

As a matter of fact, the consignées were not agents for the appellees. 
They were the purchasers of the cargo. The appellees had chartered 
the vessel for the voyage from the appellants, and by the terms of the 
charter party the master was to sign "bills of lading as presented," and 
the vessel was to hâve a lien upon the cargo for the freight. By the 
tenus of the bill of lading presented by the appellees, signed by the 
master and transf erred to the consignées, the cargo was to be delivered 
to the latter upon the payment of the "freight as per charter party" ; 
and tlie consignées were entitled to the cargo upon such payment, with- 
out liability for demurrage, save such as might be occasioned by their 
own neglect. The détention at Rio Janeiro, for which the demurrage 
became due under the terms of the charter, was not occasioned by the 
consignées, but by vis major; and the consignées were not, but the ap- 
pellees by the terms of the charter were, liable for demurrage. In 
rendering the account and paying the freight, the consignées were 
simply rendering and paying their own account, and the appellees can 
take nothing by their act save as it effected, what it purported, a pay- 
ment of the freight. 

The question whether there was a valid claim against the appellees 
for demurrage was, under the peculiar facts of the case, a doubtful one. 
They were not personally at fault, but by the strict terms of the con- 
tract became liable for a contingency which was outside the contempla- 
tion of either party when the contract was made. Under the circum- 
stances, justice will be satisfled by decreeing the payment of the prin- 
cipal without interest. The proofs show a détention of the vessel, con- 
trary to the terms of the charter, of 53 days, entitling the appellants to 
demurrage in the sum of §3,151. 

The decree of the court below is reversed, with instructions to decree 
accordingly, with costs. 
91 F.— 35 
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BRENT V. THOENTON et al. 

(Circuit Court o£ Appeals, Flfth Circuit December 20, 1898.) 

No. 679. 

Admiraltt Jdrisdiction— Possessoky Action— Refusal to Isstjb Papers to 
VkSsbij. ■ 

A possessory action In admlralty will not Ile merely for the refusai of a 
collecter of customs to Issue papers to a vessel, though such ressel may 
hâve been temporarlly prevented from navigating as the resuit of the 
coUector's nonaction. 

Appeal from the District Court of the United States for the 
Northern District of Florida, 

Henry H. Thorntcn became a part owner of the steamtug Monarch; the 
blU of sale descrlbing Thornton as "trustée," wlthout any statement or indi- 
cation of the persons for whom he was trustée. In the oath which he was 
requlred by law to take for the purpose of effecting the transfer to him, and 
permlttlng the use of the tug, Thornton was described merely as "trustée." 
The appellant, who wa,s the United States coUector of customs for the dis- 
trict of Pensacola, Pla., then enroUed and licensed the tug to carry on her 
business as a tugboat In Pensacola harbor, and wlthln the United States cus- 
toms district of Pensacola; the enroUment and license descrlbing Thornton 
merely as "trustée." On April 5, 1897, the appellant, In his officiai capacity, 
and by order of his officiai superiors, tooli possession of the tug's papers; and, 
upon an application for their restoration, he demanded that Thornton should 
show by a&davlt the names of the persons for whom he, as trustée, held title 
in the tug. Thornton complied wlth this reqiiirement. Subsequently, on 
April 9, 1897, the appellant further required that Thornton and B. De Roch- 
blave, the other part owner of the tug, should make an affidavlt that they 
would not employ the tug, or allow her to be employed. In the transportation 
of anns and ammunition or men to the Island of Cuba, in aid of the Cuban 
insurgents, or In any violation of the navigation or neutrality laws of the 
United States. This Thornton and De Rochblave refused to do. The tug- 
boat remained tled up at the wharf untll April 20, 1897, when an agreement 
was entered into between the owners of the tug and the appellant, by which 
the tug might engage In her usual business In the harbor of Pensacola, pro- 
vlded a United States customs inspector should remain on board, and be paid 
by the owners of the tug. If the government insisted that he be so paid. The 
tug then engagea upon her usual business, and continued to be employed until 
May 22, 1897, on which day the owners filed their libel, and caused the tug 
to be seized by the marshal. They prayed that the tug be delivered to them, 
and that the respondent be condemned to pay the damages alleged to ûave 
resulted from his unlawful acts. The respondent "pleaded to the jurisdiction, 
and his plea was overruled. Subsequently, and before the final trial, the tug 
was given her papers by the collector of customs. The trial resulted In a 
decree agalnst the respondent for $2,017.25 damages. 

John Eagan, for appellant. 

W. A. Blount and W. A. Blount, Jr., for appellees. 

Before PABDEE and McCOKMIOK, Circuit Judges, and PAE- 
LANGE, District Judge. 

PARLANGE, District Judge (after stating the facts as above). 
Whatever right of action the appellees may hâve arises from the 
refusai or failure of the collector of customs to issue papers to the 
tug, after Thornton had disclosed the persons for whom he was 
trustée, and not from the action of the collector in withdrawing the 
papers in which Thornton was described as trustée, without indica- 
tion of the person or persons for whom he was trustée. The with- 



THE OHIO. 547 

drawal of the papers was lawful. Counsel for the appellees assert 
in their brief that this is a possessory action. They insist that 
"this is a suit for the recovery of a vessel, and not of the papers," 
and also that: "Even if it were a suit for the papers, we think 
that it would haye been maintainable, because the papers were an 
essential part of the vessel, and, as such, maritime property, and, 
under the authorities cited, a libel lies for possession of mari- 
time property." Ail the authorities cited on the brief for the appel- 
lees were cases in which seizures of vessels had been made by mar- 
shals, sherifEs, or other officers, and in which the possession of the 
owners had been ousted. In the présent case the possession of the 
owners was not ousted. There was no seizure by the collector of 
customs. The owners resorted to the proceeding of causing the 
seizure of their tug, which, at the time of the seizure by their 
own process, they were operating under an agreement with the col- 
lector of customs. Virtually, the object sought to be accomplished 
by the action was to compel the collector of customs to issue papers 
to the tug, or to enable the tug to navigate without papers. The 
counsel for the appellees assert that the claim for damages is in- 
cidental. We are unable to discover in an action thus brought any 
ground for admiralty jurisdiction. We are clear that, where a col- 
lecter of customs refuses merely (o issue papers to a vessel, a possess- 
ory action in admiralty will not lie, although the vessel may hâve 
been temporarily prevented from navigating as the resuit of the 
collector's nonaction. The lower court had no jurisdiction of the 
cause. The decree appealed from is reversed, and the cause is re- 
manded to the lower court, with the direction to sustain the plea 
to the jurisdiction and to dismiss the cause. 
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(Circuit Court of Appeals, Sixtli Circuit. November 9, 1898.) 

No. 549. 

1. Collision— Défense of Inévitable Accident. 

Where the cause of a collision was tlie sudden departure of a vessel 
from her course when about to meet and pass another, claimed to be due 
to inévitable accident, the burden rests upon her to show, not only that 
the initial sheer was due to such cause, but that she could not hâve over- 
come the effect of it by the exercise of reasonable care, caution, and mar- 
itime skill in her own managementi 

3. SaMB— DUTT OF OVBRTAKING VeSSKL. 

Under the navigation rules it is the duty of an overtalîing vessel to pass 
at such a distance that her suction wlll not unreasonably interfère with 
the navigation of the one passed. 
8. Same — Evidence of Impropbb Management — Suotion of Ovektaking 
Vessel. 

The steamship Mather overtook and passed the Siberia at a distance of 
from 40 to 75 feet in an open laUe several miles wide and from 25 to 30 
feet in depth. The vessels were of about equal dimensions and tonnage, 

1 For collision rules in gênerai, see note to The Niagara, 28 C. C. A. 532, and 
The Mount Hope, 29 C. C. A. 368. 
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both heavlly laden, pidrarawlpg about 1^ feet of w^ter. The Mather 
■wa.8 going ât a speed pï 10 and the Siperia miles, an hour. As the 
Mather was drawing ahëàd, the Siberià dfew towaïdk her, the stern some- 
what more than the bow, and, sheerlng from her course, continued on 
such deflected course îw 6. diagonal distance of 800 or 1,000 feet, until she 
COlUded with and sunk the Ohlo, a vessel going in the opposite direction, 
and which would haye passed the Siberia, had the latter continued on 
her former course, at &, distance of from 600 to 700 féet. HeU, that while 
the initial sheer of the Siberia was probably due to the suction ereated by 
the Mather, for which the latter was in fault for hâylng passed too close, 
such force was insuiflcient to account for the continuance of the Siberia 
on such deflected course for the distance traversed before striking the 
Ohlo, had she been properly managed. ^ 

4 SaMÉ— CONTRIBCTOEY NEaLIOENCE— SUDDEN EmEKGBNCT. 

Where two meeting vessels by signais agreed on the course on which 
they should pass, and; one suddenly sheered from her -course, and wlthin 
from 40, to 60 seconds struck and suùk the, other, the latter cannot be held 
Ijl fàUlt for not maneuyering in such unexpected emergency with the 
utinost promptness, sklll, and accuracy bf judgmenta 

Cross Appeals from the District Court of the United States for the 
'Eastern District of Michigan. 

This iS a collision case. The steamer Ohlo, bound up Mud Lake, coal laden, 
and haylng in tow the schooner Sheldon, came Into collision with the steamer 
Siberia, bound down Mud Lake, and was ,so injured as to almbst immediately 
sink in 33 fept of water. The Siberia was the colUding vessel, and sustalned 
but a slight injury. This collision occurred bçtween the Çan buoy and the 
entrancé of the river St. îttarys into Mud Lake. The Ohlo slghted the pro- 
pellers Siberia and Mather just as she was east of, and abtrtit àbreast of, the 
Can buoy. The Siberia and Mather had just corne out of the river St. Marys, 
and were distant from the Ohlo about 2% miles. At that time the Mather 
was some 400 feet in the wake of the Siberia, and both were about heading on 
the Can buoy. When distant about oncrhalf mile from the Ohio, the latter 
indicated her intention to pasS port to port by a passing sièiiaî of one blast. 
This was replied to by both with like signais of one blast. At that time 
thèse beats were about abreast, the Mather having overtaken the Siberia, 
and being in the aet of passing on the latter's starboard hand. When thèse 
passing signais were exchanged the courses of the Siberia and Mather were 
nearly parallel, the Siberia being headed for the Can buoy and the Mather 
for a "lump" beyond that buoy, and slightly to the starboard thereof . They 
were thén runnlng very close together, the weight of évidence being that they 
were from 40 to 75 feet apart. At the same time the courses of the Ohio 
and Siberia were such as that. If each held Its course, they would hâve passed 
each other at from 600 to 700 feet apart. The Mather was under a speed 
of about 10 miles per hour, and the Siberia at a speed of about 9 miles. The 
Mather, in a short time, gained on the Siberia so that she was about one-half 
of her length insadvance of the latter. Just at this point, and when the 
distance diagonally between the Siberia and Ohio was from 800 to 1,000 feet, 
the Siberia departed from her course, and sheered suddenly to port, and 
wlthin less than 60 seconds struck the Ohio on her port slde, about 50 feet 
abaft of her stem, maklng a great hole, through which she fllled, and rapidly 
sank. The libel filed by the Ohlo charged faults against. both the Siberia 
and Mather. The faults of the Siberia, thus charged, were: First, in not 
keeping a proper and sufflclent lookout; second, in swinging to port and 
towards the propeller Ohlo, and striking her, after passing signais of one 
blast had béen exchanged; third, in not porting her wheel, and keeping the 
vessel to starboard, while approaching and attempting to pass the Ohio after 
the exchange of , passing signais of one blast with her. The faults of the 
Mather were averred to be: First, in not keeping a proper and sufficient 

2 For signais of meeting vessels in gênerai, see note to The New York, 30 
C. C. A. 630, 
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loôkout; second, In attemptlng to pass the steamsliip Siberla when the latter 
was just aboTit to meet and pass the propeller Ohio; third, In not glving the 
Siberla sufflcient room on the latter's starboard side to allow her to meet and 
pass the Ohio in safety; fourth, in drawing the Siberia ont of her course, and 
causing her to sheer and striiîe the Ohio. 

The answer of the Siberia set up the défense that the sheer which she took 
was whoUy produeed by the wrongful and négligent management of the 
Mather In overtaking and passing the Siberia so close as to produce suction, 
which threw the Siberia ofC on a sudden violent sheer; that this sheer and 
conséquent collision were whoUy beyond the control df the Siberia, although 
everything was done to break It, and recover her course, and avoid a colUsionj 
which it was In the power of the Siberia to do. No fault in the management 
of the Ohio was intlmated in this answer. The answer of the Mather dénies 
ail fault in overtaking or passing the Siberia; dénies that the Siberia's sheer 
was due to suction caused by the Mather' s overtaking and passing her, but 
that her sheer was entirely due to the bad management of those in charge of 
her. This answer imputed no fault to the Ohio, but the record shows. that 
during the trial of the cause the proctors ot the Mather obtairied leave to so 
amend the answer as to charge fault against the Ohio în not checking, stop- 
ping, and reversing so soon as the sheer of the Siberia began. This amend- 
ment is not found in the record, though it seems to hâve been treated as made 
by his honor, the district judge. 

The court found: (1) That the Siberia was at fault In not reversing so soon 
as her sheer began, and that it was négligent to experlment with the helm 
before stopping and backing. (2) That the Initial force which started this 
sheer was the suction of the Mather, which was at fault, as an overtaking 
vessel, in not passing the Siberia at a safe distance. (3) That the Ohio was 
négligent In not stopping and backing so soon as the sheer was dIscOvered. 
The damages were divided equally between the three vessels. AU parties 
hâve perfected appeals. 

C. E. Kremer and John C. Shaw, for Lucius P. Mason. 
Frank H. Canâeld and H. D. Goulder, for the Siberia. 
H. C. Wisner and James H. Hoyt, for the Mather. 

Before TAFT and LUETON, Circuit Judges, and CLAEK, District 
Judge. 

LURTON, Circuit Judge, after making the foregoing facts, delivered 
the opinion of the court. 

It is indisputable that the cause of this collision was the departure 
of the Siberia from the course she was on when about to pass the 
Ohio. An agreement to pass port to port had been established. If 
the Ohio and Siberia had each kept their then respective courses, they 
would hâve passed each other at a distance of 600 or 700 feet apart. 
This establishes a prima facie case of négligence against the Siberia, 
for this sudden change of course was the immédiate cause of the col- 
lision. If this swing from her course was caused whoUy by the wrong- 
ful approach of the Mather, and could not hâve been prevented or 
broken before the collision by the use of ail the means which were 
reasonably within the control of those charged with her navigation, 
she must be acquitted, for the cause of the collision would be a cause 
not produeed by her. But the burden is upon her to show, not only 
that her sheer was caused by the wrongful conduct of the Mather, but 
that her own management was such, both before and after the sheer, 
as not to hâve contributed to the final collision. The Olympia, 22 U. 
S. App. 69, 9 C. C. A. 393, and 61 Fed. 120. 

The objection that the libel does not specify any mismanagement 
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other than a departure from her course is not well taken. The dé- 
fense that her swing ofl of her course was due to the suction of the 
Matber must înclude évidence that that sheer was something which 
could not reasonably be avoided, and could not be broken by the exer- 
tion of ail reasonable means within her power. As between the 
Siberia and the Ohio, the former's défense is that of inévitable aœi- 
dent. What was the cause of the Siberia's sheer? Was it wholly 
due to the suction of the Mather, as claimed by the owners of that 
propeller, or wholly due to her own bad steering, as claimed by the 
owners of the Mather? The Mather was the overtaking vessel, under 
rule 22, Rev. St. § 4233, and was bound to keep out of the way of the 
Siberia. This clearly required her to pass at such a distance as that 
the navigation of the Siberia should not be unreasonably interfered 
with as a resuit of her suction. The City of Brockton, 37 Fed. 897. 
The Mather was the overtakitfg vessel, and continued under the opéra- 
tion of the twenty-second rule until she should be ânally past and 
clear. The Narragansett, 10 Blatchf . 475, Fed. Cas. No. 10,018. 

The flrst question is whether the proximity of the Mather was the 
real cause of the sudden sheer of the Siberia. At the time that this 
sheer began, thèse two vessels were nearly abreast, the Mather being 
something near one-half her length in advance. The weight of évi- 
dence is that the distance between them when the Siberia sheered 
was between 40 and 75 feet. The stern of the Siberia seems to hâve 
been drawn towards the Mather. This necessarily threw her stem to 
port, and the swing to port began, which resulted in her collision 
with the Ohio, which was about to pass on her port hand. There 
was no great disparity in the length, or draft, or speed of thèse two 
vessels. The Siberia was loaded to a draft of 14 feet 10 inches. Her 
dimensions were 1,618.26 tons burden, 274 feet length, 38 feet beam, 
18 feet depth, and she was loaded with 1,654 tons of iron ore. The 
Mather was loaded to a draft of 14 feet 8 inches. Her dimensions 
were 1,576.23 tons burden, 260 feet length, 40 feet beam, 19 feet 
depth, and loaded with 1,580 tons of iron ore. The speed of the Sibe- 
ria was approximately 9 miles par hour, while that of the Mather was 
10 miles per hour. There was nothing in the depth of the water or 
in the width of the ehannel calculated to disturb the navigation of 
either vessel. Mud Lake at this point was about 3 miles wide, with 
a depth of from 25 to 30 feet for from 100 to 300 feet on each side 
of the courses pursued by thèse passing vessels. In discussing the 
question of the effect of • suction upon the navigation of the Siberia 
when passing the Mather, the district judge said: 

"Hère was no narrow ehannel or confined canal where thèse disturbances 
of vessels passing each other at speed .Is dangerous and disturbing beyond 
Question, but an open lalse, with water stretching miles in every direction, 
not as deep as the océan, nor as vast, where the influence is the least felt, no 
doubt, but still water in at least seeming abundance. Thèse vessels were 
each about the same size, large screw propellers, heavily laden with iron ore, 
drawing something less than 15 feet upon water averaging 25 or 30 feet in 
depth, and the speed of the passing vessel only one mile greater than the other. 
The Siberia was, if anything, larger than the Mather. Why should the 
Mather sheer her, and not she the Mather, or why did not things so nearly 
equal to each other neutralize tbis influence the one upon the other? No very 
satisfactory answer has been given to this, and the reply is that the subject 
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Is llttle unflerstood, but the seemlngly small Increase of speed— one mile an 
hour— Is regarded as the fruitful différence." 

That "sBction" is a force to be reckoned with and guarded against 
when vessels pass in too close proximity is a fact which cannot be 
denied upon the évidence found in this record. To this force hâve been 
attributed many marine disasters. The Minnie, 31 Fed. 301; The 
City of Brockton, 37 Fed. 897. In other cases, suction, though prés- 
ent in some degree, has not been found the responsible cause of colli- 
sion. The City of Cleveland, 56 Fed. 729; The Alex Folsom, 6 U. S. 
App. 153, 3 G. C. A. 165, and 52 Fed. 403; Standard Cil Co. v. The 
Garden City, 38 Fed. 860. The extent to which this force may be 
exerted dépends primarily upon the proximity of the passing vessels, 
and secondarily upon their relative speed and size and character of 
the channel or water in which they pass. Hère there was no great 
disparity in size or speed. Neither was there shoal water or a nar- 
row channel to aggravate the effect of suction. The évidence seems 
to leave no reasonable doubt that when the effect of suction began to 
be noticeable thèse boats were within from 40 to 75 feet of each 
other, and that the stern of the Mather was about abreast of the 
fore rigging of the Siberia; At this point it is in évidence from both 
sides tiiat the speed of the Siberia seemed to be increased, and that 
she ran up on the Mather some 10 or 15 feet. Yet it is uncontra- 
dicted that the steam of the Siberia was not increased. This tempo- 
rary increase of speed by the slower boat is shown to be one of the 
effeets of suction by which the slower boat is drawn along by suction, 
and thus the propelling power of her own machinery increased. It 
has been argued that, if suction had exerted any force upon the naviga- 
tion of the Siberia, it would hâve shown its effect by attracting or 
drawing her doser to the vessel within whose influence she was, and 
not as a.repulsing force throwing her off to port. But évidence of 
just such an attracting force appears. Capt. Ames, master of the 
Mather, says that, when passing the Siberia, and when nearly two- 
thirds his length ahead of her, the Siberia "started to come up on us, 
and closed in on us." When asked by counsel for the Mather, "What, 
in your judgment, was the cause of her drawing in on you, and sheer- 
ing oflE to port?" he answered by saying, "Well, he may hâve got our 
suction, and, to avoid coming into us, he put his wheel to starboard, 
and held it too long, — so long that he could not get it back again, — • 
put his rudder over to put him out of the way. Q. How would he 
put his helm to do that? A. He would starboard his helm, — starboard 
to keep heraway from us." Asked what the Mather did when this 
drawing in of the Siberia was noticed, the same master said, "We 
continued straight ahead. Q. What could the Mather hâve done at 
that time, if anything, to hâve prevented the Sibei'ia drawing into her 
and going ofiE on that sheer? A. I don't think she could hâve done 
anything. Q. What could the Siberia hâve done to hâve prevented it? 
A. He could hâve had men enough there to handle his wheel, and 
straighten her up." This witness was asked to explain the opéra- 
tion of suction "between two boats of substantially the same draft 
of water, the same length, and same beam, moving through the water 
at relative speeds of nine and ten miles per hour," He arswered, 
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"Theywili Work back and forward, first one willf go ahead a little 
ways, and then the other will go ahead; they Wiïl âeésaw until they 
get apart fer eiiough tov. one to get ahead." As^edias to the distance 
neces^^ry for the exert|ori of suction, he said he /'could net tell how 
far ttàt did work."' He furthermore said that' he %a4 never known the 
force to exert itself in pch way as to turn the boat as the Siberia 
tiirned; ,tj^t he had seen boats take sheers, , "but they would soon 
straigiteia ^,^' On cross-examination this witness naade thèse state- 
ments: *'Q. jpid your élection hâve anything.todp with his sheer- 
ing? A* Jt niight hâve puUed him up. Q. How pulled him up? A. 
It might h^ye pulled h|m off toward us. Q. Don/tyou know that suc- 
tion betwçejtt vèssels jWill force another vessel ahi^ad? A. Yes, sir. 
Q, And Jiti will do it abôat as it was done on tJii^ (^teasion? A. He 
started, alç^d in that way; yes. Q. Just aboui: ias suction would 
stiart à iye^^el ahead? A. Yes, sir. Q. Hâve you .any doubt it was 
your sucjtion, that started h™ ahead, in your pwii mind? A. I don't 
know wiiàljhe did. Q. Hâve you any doubt aboutit in your ownmind? 
A. WeU, Jfi^. Q. You bave doiibt about it; still it was just as they 
do when/^ey corne ,up ifnder the influence of suction? , A. Yes, they 
do com^ up; but I doûi't know as I ever saw them come up as fast 
as he did.i ;Q. How |ar were you away frqmth^ Libéria then? A. 
About 75 0^ 10 feet, somewheres aipng there, when hié, started to come 
in on us.;' Tlais can b^ut jbe regarded as a clear and distinct admission 
that the,Sibfria did come under the influence pf^he Mather's suc- 
tion. Tî^àt ,tlie Siberia was drawn gloser tp the Mather, her stern 
more tïi?iif , Jier bpw, is! one of the ys^ell-established facts of the case. 
It rests )9.pjl;pflly upon the evidencefpf the master of the Mather, which 
we liaye quoted, but uppp that of the master pf thjs Siberia, who, in 
substançjé, ,pys that, though the Mâcher was the f aster, and had stead- 
ily overtakpn tlie Siberia, when the fpnner was ajongside, the Siberia 
graduallyjdrew doser tp, the Mather, and- took a "shoot ahead," gain- 
ing someîp or 15 feet and then drbpped badk, The same witness 
also says that ^f ter tlus^spurt he.noticed that the iStern of the Siberia 
was within 25 feet of the Mather, though her stem was from 50 to 
65 feet ofl. . The same thing is testifled to as appiearing to observera 
on the Qhip, ànd on the Majestic, a fourth steamer, near the scène, 
which pïiss^ up the lake on the starboard hand of the Mather while 
the latteF;and the Siberia were about abreast. If the stem of the 
Siberia was drawn thus towards the Mather, her stem must hâve been 
thrown in the opposite course,— to port. In that position her own 
headway would continue this porting, and produce the sheer observed 
by ail the witnesses. That the suction of the Mather, as the faster 
and pa^sii^g ivessel, was the initial force which started the Siberia 
on thissheer, cannot be doubted upon the facts of this record. But 
it is almpst incredible that there was not some active coopération by 
wrong eteering, pr some equally blâmable delay in adopting right 
means for controlling the sheer thus started. The différence in draft, 
iength, and speed of thèse vessels was so slight, and the situation se 
favorable for controlling any tendency to sheer due alone to suction, 
or for recoyering promptly when started, that we cannot suppress a 
strong suspicion that the management of the Siberia must hâve 
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contributed to the miscliief which resulted to the Ohio. If this casé 
were simply one between the Matlier and Siberia for a collision between 
them, due primarily to the fault of the former, any reasonable doubt 
in regard to the management of the Siberia would be resolved in her 
favor. City of New York, 147 U. S. 72, 13 Sup. Gt. 211; The Oregon, 
158 U. S. 197, 15 Sup. Ct. 804. 

But the question we hâve hère to décide is as to the liability of 
the Siberia to the OMo, a vessel not originally responsible in any way 
for the déviation of the Siberia from her course. That liability must 
be determined upon very différent principles. Was that déviation 
solely due to an agency not under her control? Was it without fault 
upon her part? Could it hâve been avoided by the exercise of ordinary 
vigilance and seamanship, or could the sheer, due originally to "suc- 
tion," hâve been controUed, and her course recovered, by the exer- 
cise of reasonable and ordinary good seamanship? This much was 
certainly due to an innocent passing vessel; this much the Ohio 
had a right to expect from the Siberia. To exonerate herself from 
the prima facie case of négligence resulting from proof of her sudden 
déviation from her course, it is necessary that she shall show that 
that déviation was caused by an outside agency, and that the result- 
ing collision was without fault upon her part. This was the doctrine 
upon which the case of The Merchant Prince, [1892] Prob. 179, pro- 
ceeded, and is the doctrine upon which the case of The Olympia was 
decided by this court in 22 U. S. App. 69, 9 0. C. A. 393, and 61 
Fed. 120. It may be conceded that the évidence makes it ciear that 
the Siberia did come within the influence of the "suction" of the 
Mather, and it may be conceded, also, that no mère putting of her 
helm the wrong way would hâve caused so sudden and broad a sheer 
to port uniess there had been also the co-operating force of "suction." 
But the Siberia does not exonerate herself from liability to the Ohio 
by simply showing that she thus came within the influence of the 
"suction" of a passing steamer. The Ohio has a right to call upon her 
to show that she was brought within this dangerous influence without 
fault, and that there was no fault in her management after this 
mysterious force began to exert itself upon her. Uniess she can show 
that her déviation was due to a cause which she could not hâve 
reasonably avoided, how can it be said that the collision was inévi- 
table; that it was not occasioned in any degree by the want of such 
care and skill as the law requires and holds ail men bound to exercise? 
In the case of The Morning Light, 2 Wall. 550-561, the court said that 
"inévitable accident may be regarded as an occurrence which thë 
party chargea with the collision could not possibly prevent by the 
exercise of ordinary care, caution, and maritime skill." The learned 
district judge more than onee, in the course of his full and àble 
opinion, expressed the opinion that there was much exaggeration of 
the force and influence of the Mather's suction, and his inabîlity to 
escape from a strong suspicion that bad management of the Siberia 
had co-operated in bringing about the collision. It is true that he 
flnally rested his judgment against the Siberia upon the ground that 
she had not promptly stopped and reversed, ; instead of flrst experi- 
menting with her rudder. That the learned judge did not rest his 
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judgment upon thîs as well as other grounds was due, as we think, 
to a misapprehension of the burden which rested upon the Siberia 
as between herself and the Ohio, a burden which required her to 
afflrmatively establish that the collision was wholly without fault 
upon her part. 

We do not disagree with the district court in holding that the 
Siberia was at fault in not stopping and backing when she checked. 
It is most probable that if she had then backed strong a collision 
would hâve been avoided. But we are not so sure that we should 
hâve agreed with this resuit if the Siberia had exonerated herself from 
ail fault prior to that moment. We cannot feel that she bas donc 
this in any such satisfactory way as she is required to do under her 
défense of inévitable accident. The Siberia bas not shifted the burden 
of proof and exonerated herself by showing that she came within the 
influence of the Mather's "suction." Was she brought within that in- 
fluence without fault, and was there no fault in her management 
after that mysterious force had made itself apparent? "Suction" 
is not understood. That a faster vessel may cause a slower one to 
sheer by passing in the same direction in close proximity is as much 
as is shown with any degree of certainty by the expert évidence 
in this record. But ail agrée that the extent to which this force 
exerts itself in influencing the navigation dépends upon the disparitj' 
in length, draft, and speed of the vessels, and is much aggravated 
or modifled by the character of the water in which the one passes 
the other. So ail substantially agrée that a sheer started by suction 
is ordinarily quite manageable by the helra, and the influenced beat 
easily straightened ont. The facts of this case were most favorable 
for checking any tendency to sheer and recovering by prompt use of 
the helm, if a sheer should be started. There was no shoal water nor 
shelving sides of a narrow channel to reflect waves of displacement. 
There were; no currents or eddies, but an open lake, having a depth 
in the usual channel of from 25 to 30 feet, and a width of hundreds 
of feet. There was no great disparity in the size of thèse vessels, and 
the advantage in this particular was with the Siberia as the larger 
of the two. Neither was there any great différence in speed, — a différ- 
ence of only one mile per hour. No reported case shows anything 
like the facts of this case. In the case of The Alex Folsom, 6 U. S. 
App. 153, 3 C. C. A. 165, and 52 Fed. 403, it was sought to hold 
the Folsom liable for the sheer of the Devereaux, as the faster ves- 
sel passing the Devereaux in a confined channel. The district judge 
had held the Folsom liable. This court reversed the judgment. The 
opinion was by Circuit Judge Jackson, and was concurred in by 
Mr. Justice Brown. The court found the speed of the Devereaux 
to hâve been 4 miles, and that of the Folsom to hâve been i^ miles. 
They passed within 60 feet, and in a channel, with shelving banks, 
about 200 feet wide. The observations of the court upon this subject 
of suction and its effect are in point, and we therefore quote from 
the opinion. Judge Jackson, in discussing suction, said: 

"Under thèse conditions, is the llbelants' theory that the sheer of the Dev- 
ereaux and conséquent collision were caused by 'suction' from the Folsom's 
passing at too great a speed establlshedî We are clearly of thé opinion that 
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It Is not. When passing through the water, vessels In proportion to their 
size and speed produce or give rise to displacement waves, wliicti run ont 
quartering astern from their course, and affect smaller vessels withiu their 
reach. The cases are numerous in which larger vessels hâve been eondemned 
for injuries caused to smaller vessels from such displacement waves. It la 
also shown by the testimony in this case that when vessels are passing each 
other in the same direction there is a tendency upon the part of the smaller 
vessel to be drawn out of her course and towards the track of the larger as 
the latter passes. In the case of The City of Gleveland, Mr. Justice Brown. 
then district judge, said that, if vessels are going in the same direction, and 
passing near each other, it [suction] has a very powerful efCect to deflect the 
weaber vessel from her course, and that the suction of two vessels meeting 
and passing each other Is not very powerful, its opération belng too short to 
malse any particular effect upon the action of the two vessels, 'unless one is 
mueh larger than the other.' The theory of suction in meeting and passing 
vessels is that the current, which rushes in astern to fiU the displacement of 
water caused by the larger or more rapldly moving vessel, has a tendency to 
draw the other out of her course when her bow cornes within its influence. 
When it Is considered that such current has its direction in the Une of the 
moving vessel, with its greatest force and strength directly astern, its latéral 
bearing as a drawlng and diverting influence cannot, as suggested by Judge 
Brown, be very powerful. Whatever may be its force, it is clear from the 
testimony and from reasons that the smaller vessel is more liable to be aff ected 
by it. A relatively greater speed on the part of the smaller vessel may coun- 
teract such influence, and may even deflect to some estent the larger vessel, 
if her speed is sufficiently in excess. But no such fact is established in this 
case, and the opinion of witnesses, based upon hypothetlcal statements not 
supported by the weight of proof, amounts to practically nothing. That the 
Folsom, one hundred and eighty-five feet long, without cargo, with an average 
draft of seven feet, should hâve drawn or diverted the Devereaux, two hun- 
dred and seventy feet long, carrylng a cargo, and with an average draft 
fore and aft of hearly fifteen feet, or more than double that of the Folsom, is 
In Itself highly improbable; so much so that it would require the clearest 
proof to establish the proposition. The displacement of the Devereaux was 
nearly four times as great as that of the Folsom. When her bow passed, 
or was in the act of passing, the stern of the Folsom, she was drawing about 
four feet more of water than the Folsom's stern was displacing. This four 
feet of water was in no way afCected by the Folsom's displacement, and, 
while it eneompassed the bow of the Devereaux, it is difflcult to understand 
bow the latter could hâve been diverted from her course by the Folsom, even 
if the latter had been going six or seven miles an hour." 

We cannot escape the conviction that there was mismanagement 
of the Siberia in addition to suction, and that both contributed to 
this disaster. While agreeing with the district judge that the master 
of the Siberia had a right to présume, when he saw the effort of the 
Mather to overtake and pass him, that she would not try to pass in 
such close proximity as to dangerously interfère with his navigation, 
and that until the Mather plainly indicated a purpose to make "a 
close shave" the Siberia was within her duty in keeping her course and 
speed. But so soon as the Mather came up on the starboard quarter 
of the Siberia a situation arose that required care and vigilance. Capt 
Morse knew ail that others knew about "suction." This he claims. 
and no more. The first eiïect of suction was in the spurt of speed 
taken by the Siberia, testified to by Capt. Morse, as well as others. 
Did he realize that this shooting ahead and dropping back was 
évidence that he was under the influence of suttion? His boat began 
to draw into the Mather, her stern more than her bow. How soon 
did he realize what this meant? According to Capt. Morse, this 
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dravping în of hîs stern ôccuneed when tlie bows of Ihè Mather were 
abreast of the forward part pf his cabin. After describing his spurt 
and gain on the Mathér, and Ms drop back, he proceeds by saying: 
"And sflie got along abïeast of us, and when she got up I looked 
over my shoulder again, aûd her bows were somewhere abreast of the 
forward jp^rt of my cabiïl;' ànd I looked over, and I thougM her 
stern iooked a good deal nearer than her bow." He proceeds with 
his account thus : "Well, she came along, and when she got a little 
past'my Vessel, she acted, I thought, as if she was swinging a little," 
açd thén, he says, he gave the order to port, etc. Now, hère we hâve 
tbis shôoting ahead an4 dropping back, foUowed by the drawing in 
of the stem of his boat,. ail before the stern of the Mather had passed 
the Siberià's bow, and yet her master seemed unconscious that he 
was iin<îef the influence of SUction until the Mather had pushed along 
ahead, wjjen he noticed his boat swinging; and then, and only then, 
did he give any order or take any step to guard against a danger, 
which slonld hâve been apparent so soon as the Mather' came up on 
his stftfbôard quarter in the close proxiniîty testified to by ail who 
witpeîsBpd this scène. Bte ought not to hâve been surprised at what 
happened. On cross-examination this . was said : Q. By the Court: 
"When you flrst noticed the swinging of that vessel to port, had you 
se,qnf^li,fe Mather then;— had you seen her creeping ùp on you? A. 
Yes,!,sir;; I saw her whèn slie was gaining on me. Q. Which did you 
see first, that the Mather had lapped over you, or did you swing 
flrst? A, I saw the Mather had got upon me before I saw the swing, 
-^up abi^east df me b^îôré I swung any,-— along up her stem. Q. 
4nd ypujfejiew of thé efl'ept sie would hâve on y où? A. Yes, I knew. 
I supposfidi she would hâve an effect on me. Q, 'ï'ou expected she 
wotûd swing you off to port when she came up, didn't you? A. Yes, 
if he didn't keep away îrbm lue. Q. You saw wtôfe she was then? 
A. Yë9,:sir. Q. Coùld sjie keep away from you then? A. Could she? 
Q, Yes, sir, A. She couid not, unless she throwed her stern clear 
over into mine, and that would be justthe same. Ail the way there 
would be, would be to check down, and let me go on my way. Then 
she would not hâve strûck me; stayed behind a little." Aside from 
any question of active effort after it became apparent that the course 
of the Mather in passîng was such as would likely involve danger, 
why was not his helm put to port when the firfet eiîect of suction 
ought to hatfi been observed? The swing began slowly. Capt. Morse 
adraits this. It afterwârds became rapid. Is it not probable, at 
leâst, that an ear lier port helm wouldi havé steadied his boat, and 
controllêd this éheer? Thére is but one way to account for the delay 
in taking steps sooner, and that is upon the théory that the master 
of the Siberia Was not at his post. The absencie of any one on the 
upper deck of the Siberia while the Mather was passing was noticed 
by several of the Mather's people. Thfey were in a position to see that 
deck, and they say that while they were passing no one was on deck 
forward save the whe^sman, and that the captain only appeared on 
top of the pilot house "'about as the Siberia drfew into the Mather." 
Capt. Morse admits that he only was on watch from the Encamp 
mebt down, abd that he did leàve his post, and goto his cabin for 
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tobacco. He says he was gone for but a minute. That was, as it 
seems to us, a critical minute, for it was during the very time when 
the Mather was creeping alongside. It was, urder tlie circumstances, 
négligent, and left tlie boat during such absence solely in the control of 
the wheelsman. That wheelsman is described by the district judge, 
who saw him, ând heard his testimony, as "a not well-appearing nian." 
and "a man liliely in a moment of excitement to be demoralized." To 
attribute so broad and rapid a sheer as shown hère to the influence 
of suction solely, would require most clear and cogent évidence that 
nothing done on the Siberia contributed thereto. Such évidence is 
not found. To put the hehn at once hard a-port, and to hold it there, 
was demanded by every principle of navigation. Was this done? It 
is doubtful; more than doubtful. The wheelsman says he obéyed 
the order to port and to hard a-port. How did he do it? He says 
he rolled his wheel to port. This was the wrong way, and would hâve 
starboarded his helm. On re-examination he corrected himself, and 
said he rolled his wheel to starboard. WLich way did he roll it? 
No one can tell. He made contradictory statetoents. Which must 
we believe? He made a misérable impression upon the district judge, 
who described him as a man easily demoralized, and likely. in excite- 
ment to do the wrong thing. Yet this wheelsman brought out the 
fact, not theretofore shown, that the rudder was found jammed hard 
a-starboard after the collision. This the wheelsman accounts for in 
advance by saying that at the moment of collision the wheel was 
jerked out of his hands and rolled to port by the force of the colhsion. 
It may be. The wheelsman's évidence is not calcula ted to throw light. 
But it is said that the master saw the wheel turned to starboard, and 
his order properly executed. This he says he saw through a peep 
hole in the top of the pilot house. But against this is the évidence 
of Klasen, flrst assistant engineer of the Mather, who says that he 
saw the rudder of the Siberia, and it was to starboard. It is said 
that the rudder of this boat could not be seen by Klasen, but the 
évidence of Benham as to the dimensions of the rudder, and that the 
backing extended up about 4 feet above the 15-foot draught mark 
would indicate that one could tell, who was in a position to see the 
stem of the Siberia, whether the rudder was to port or starboard. 
This évidence is according to the probabilities. It is not probable that 
such a sheer could hâve been taken and persisted in until the Siberia, 
heavy laden as she was, could be projected across a diagonal dis- 
tance of from 800 to 1,000 feet, and stopped only by collision with the 
Ohio. The fault of the Mather was in undertaking to pass the Siberia 
in dangerously close proximity, and this fault, we bave no doubt, start- 
ed the swing of the Siberia through suction. The Mather must, 
therefore, be condemned as having initiated the sheer which resulted 
so disastrously to the Ohio. But the Siberia must be also condemned. 
She has not satisfactorily shown that this sheer was wholly without 
fault upon her part, nor has she shown that the resulting collision 
was due to an agency wholly beyond her control. 

This brings us to the question of the liability of the Ohio to con- 
tribute to her own loss. The district judge was of opinion that she 
was at fanlt for not stopping and backing so soon as the sheer of the 
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Siberia began. This obligation, he held, was imposed by nile 21, 
which requires that "every steam vessel, when approaching another 
vessel so as to involve rislî of collision, shall slacken lier speed, or, 
if neœssary, stop and reverse." But the Ohio did not corne under 
this raie until the sheer of the Siberia promised to become broad 
enough to put the Ohio in the category of a vessel "approaching an- 
other so as to involve risk of collision." The master of the Ohio held 
his speed and course until the checking and backing bells of the Siberia 
gave Mm notice that her sheer was uncontrollable. He then ported 
and checked. The court below said he should hâve acted sooner, and 
should hâve reversed when the sheer began, or, if not then, reversed 
when he checked. Under the circumstanees of this case we should 
be slow to condemn anything done or omitted by the Ohio as a fault 
for which she should be condemned. The situation was one of sur- 
prise, and one to which she had not contributed. Within from 40 
to 60 seconds after this sheer began the collision occurred. This gave 
little time to think, and less to act. That the captain of the Ohio did 
not at once realize the broad and dangerous character of this sheer, 
is not surprising. None like it in suddenness and persistence had 
been seen.or known by any of the experienced seameû who testified 
in this case. It was natural to suppose, when it began, that the dis- 
tance apart of the two vessels was such as that there was no risk 
of collision. That the master of the Ohio took a moment to think 
and observe, and to détermine what course was best for him to take, 
is not ground upon which to condemn, even if the event proved that 
thereby time was lost in which something might hâve been done. 
That he ought to hâve reversed when he checked may, by the results, 
appear the wiser course. But it is also clear that reversai at that 
stage could not hâve prevented a collision. The expert évidence is 
that the way of the Ohio would hâve carried her not less than 400 
feet before she would hâve commenced to back. The Siberia was 
within less than that distance when her own backing bells were heard. 
The situation did not admit of absolute cool considération. The Ohio 
was placed in a situation of extrême danger by the wrongful dévia- 
tion of the Siberia from her course. The rule is well settled that 
when one vessel by her own wrongful maneuver places another in a 
situation of immédiate péril, and the latter does not act with that 
promptness and accuracy of judgment which might be expected when 
there was complète présence of mind, and happens to delay or do 
something, which turns out to hâve been a mistake, she will not there- 
by become such a contributor to the mischief as to render her liable 
for damages. The Maggie J. Smith, 123 U. S. 349-355, 8 Sup. Ct. 
159; The Bywell Castle, 4 Prob. Div. 219. To quote the rule as 
stated in the case of The Bywell Castle, 4 Prob. Div. 219, and approved 
in the case of The Elizabeth Jones, 112 U. S. 514-526, 5 Sup. Ct. 
468, and again in the case of The Maggie J. Smith, 123 U. S. 349-355, 8 
Sup. Ct. 162: "Where one ship has, by wrong maneuvers, placed 
another ship in a position of extrême danger, that other ship will 
not be held to blâme if she has done something wrong, and has not 
been maneuvered with perfect skill and présence of mind." We think 
this was the situation of the Ohio, and that the failure of her master 



THE OHIO. 559 

to instantly reverse, or Ms failure to reverse when te ported and 
checked, is not such a fault as to justify her condemnation. For this 
reason we must disagree with the district court, and reverse so mucli 
of the judgment as held the Ohio liable to contribute to the damages. 

There remains the question of damages. The spécial commissioner 
to whom this question was referred reported the damages as aggre- 
gating 146,347.11. Upon an exception by the libelants, interest from 
the iiling of the libel was added, and the report confirmed. Included 
in this aggregate of damages is an item of 17,879.20 for demurrage, 
being the probable net profits of a charter which the Ohio was pre- 
vented from performing by reason of the delay while undergoing re- 
pairs. This was excepted to by the owners of the Siberia and the 
Mather. This exception was overruled, and error has been assigned 
upon this ruling. This objection is based upon the theory that "the 
abandonment, having been accepted by the underwriters, and the loss 
having been paid by them, related back to the moment the collision 
oceurred, and operated to transfer to the underwriters the complète 
title to the steamer as from that time." The original libel did aver 
a total loss. This was supposed to be so, as the Ohio, iron-laden, 
went down in 33 feet of water. The underwriters also supposed the 
loss total, and settled on that baàs. Pending the suit she was raised 
by the underwriters, towed into a port, repaired, and sold. Upon 
this évidence the commissioner refused to allow damages as for a total 
loss, and held that libelants could only recover the whole actual loss. 
He therefore allowed the cost of raising her, of towing her to port, 
and of putting her in repair. He also allowed net profits of the pend- 
ing voyage and probable net profits of an existing charter as profits 
prevented by the delay while undergoing repairs. The gênerai rule 
is that, "in cases of a total loss by collision, damages are limited 
to the value of the vessel, with interest thereon, and the net freight 
profit pending at the time of the collision." The probable net profits 
of a charter may be considered in case of delay occasioned by a partial 
loss, when the question is as to the value of the use of the vessel pend- 
ing repair. "In such case the net profits of a charter, which she would 
hâve perf ormed except for the delay, may be treated as a basis for esti- 
mating the value of her use." The Umbria, 166 U. S. 404-421, 17 
Sup. et. 617. 

After the commissioner's report had been filed, and excepted to, 
the libelants amended their libel so as to state the facts concerning 
the loss, the subséquent raising and repair of the vessel, and their 
claim to be indemnified for the cost so expended, and for loss of prob- 
able profits of pending charter. They also amended so as to aver 
that their claim was to recover damages sustained by the owners of 
the steamer, her freight and charter, and as bailees of the cargo, and 
"as trustées for the underwriters and insurers on the said propeller 
and her cargo." It is said that this amendment was made without 
préviens leave of the court. The record is silent as to this, but it does 
appear that the court treated it as properly filed, and made rulings 
accordingly. Aside from the technical question arising upon the 
libel as originally filed as to the eflect upon a claim for demurrage of 
an abandonment and acceptance by the insurer, it is plain that the 
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àppenants'coBld not recover for a total lôss,iif, în fact, tie loss was 
only partial. If limited to â rècovery as for a partial loss, the^ would 
still be entitled to recover their whole loss, which would include cost 
of raising, repairing, net profits of pending voyage, and the value of 
the use of the vessel pending repairs. It was upon this basis that 
damages were assessed, and the appellants, the owners of the Siberia 
and Mather, hâve thus profitçd by the fact that the loss was partial, and 
not total. The amendaient, so far as it set out the fact that the loss 
was not total, but partial, was possibly not necessary to permit a rè- 
covery of the partial loss under an avennent that the loss had been 
total. 

There remains the technicaJ question as to whether the claim for 
demurrage had passed to the insurer as an effect of an abandonment to 
the underwriters, and an acceptance by them of such abandonment. 
We are inclined to the opinion that this abandonment was only for 
a construetive total loss, and should not hâve the effect of a sale, even 
though given effect by a formai assignment. The law would look 
deeper than mère appearancés, and see the real fact lying at the bot- 
tom. But it is only necessaiy to suggest this, as we do not décide 
it. Whatever the effect of this technical abandonment upon this claim 
for demurrage, the diflBculties were met when the libeL was amended 
so as to show that the damages sought were such as had been sustained 
by both ownera and underwriters, and that for the latter the suit 
was as trustées for the insurer. The underwriters Were substituted 
to the Claim of the owners agaiust the wrongdoers for the partial loss 
actually sustained. This claim ineluded demurrage. This action the 
underwriters might sustain in the name of the owners for their ben- 
efit, and so the ownersnjay sustain such a suit as trustée^ for the in- 
surer. It is not plain thât it is necesàary to aver that the suit is 
conducted for the beneûtoif the insucèri but any doubt was removed 
by the amendment of the libel. Hall v. Railroad Oos., 13 Wall. 
367; Railwày eo. V. Mahchelster Mills, 88 Tenn. 653-663, 14 S. W. 
314. To award the whôle damages to the libelants, for themselves 
àfad as trustées for the insurers will not subject the appellants to the 
péril of a furtheu'sûit, but will conclude-théiinsurers. 
'■■ Libelants fiied ian exception that the allowance for repairs was in- 
sufScient, and did not cover certain repairs made by the pTitehasers of 
the Ohio; and anothër, becàuse the ajiowànce for demurrage was in- 
sufflcient Thei eoinmissioner regardedl the proof as insufflcient to 
sustain the contention covered by thèse' exceptions. No such cleàr 
mistake of faetîlshowrfas wlU justify the setting asidfeof the conclu- 
sions of the report. The Oayugà, 16 U:iSJ App. 577, 8 C.iG. A. 188, 
ànd 59 Fed. 483f: ^ ^ ; 

The same rnte'must be apiWied to thé jrëmaining exceptions filed by 
the clainjants of tthe Siberia and Matheri The report of Mr. Davison, 
the Gommissionerj whoïfeporited the damages, is a pârticularly clear 
and able oneyli Under thè pulè in the éàse of The Càyuga, supra, no 
sufficient reasômhas bfeen shown for convicting the commissioner of 
any erapr pf ifàct. i Thei^asé must be reversed as to the Ohio,tiand 
temandedj #ithîJdiréctions to enter a decree agaihst ;the ^beria :and 
Mather for ail the damages ànd eosts, induding those oi this appeal. 
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SMITH V. FIFIELD. 

(Circuit Court of Appeals, Sevcnth Circuit January 3, 1899.) 

No. 503. 

jnrisdiction of federal courts — allegations ob' citizknship — suit by 

Assignes. 

A circuit or district court Is wltliout jurisdlction of a suit brought on a 
nonnegotiable contract by an assignée, wliere the déclaration falls to sliow 
that the suit miglit bave been prosecuted in that court if no assignment 
bad been made. 

In Errer to the Circuit Court of tlie United States for the Western 
District of Wisconsin. 

Kay S. Eeid, for plaintiff in error. 
M. Q-. Jeffries, for défendant in error. 

Before WOODS, JENEINS, and SHOWALTEE, Circuit Judges. 

PER CUEIAM. The plaintiff in error, claiming title as assignée, 
brought this action in the circuit court of the United States for the 
Western district of Wisconsin to recover upon a nonnegotiable con- 
tract or chose in action ; but the déclaration, while alleging the diverse 
citizenship of the parties, fails to show that the suit might hâve been 
prosecuted in that court if no assignment had been made. If we may 
treat the averment of the complaint that the assigner of the plaintiff in 
error was at the date of the contract "of the city of Janesville, county 
of Rock, in the state of Wisconsin," to be an averment that he was a 
citizen of the state of Wisconsin, he could not hâve brought an action 
on the contract in a court of the United States. The court below, 
therefore, had no jurisdiction of the case. Eailroad Co. t. Davidson, 
157 U. S. 201, 15 Sup. et 563. The judgment is reversed, at the cost 
of the plaintiff in error. 

Judge SHOWALTEE did not participate in the décision of thi& 
case. 



GRAND TRTJNK RY. CO. v. CENTRAL VERMONT R. CO. 

(Circuit Court, D. Vermont. January 27, 1899.) 

Railhoad Receivkrship— Intervention bt Ckeditohs Claiming Préférence 

— Pr-EADINQ. 

Holders of claims against a railroad in the hands of receivers, who do 
not corne withln tbe terms of a gênerai order requiring tbe receivers to 
pay claims for labor and supplies accruing within six months, bave no 
standing to file a motion for payment oif their claims in full. and can only 
be heard upon a pétition of interveation settlng out the facts on which 
their clalm to preferentlal payment is based In accordance wlth the rules 
of pleading. 

Hearing on pétitions of intervention of the Ashton Valve Com- 
pany and others, as creditors, asking preferentlal payment. 
aiF.-aa 
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Henry G. l^ewton, for petitioners. 

Chas. M. Wilds and Wm. A. Sarg^nt, for pctitionees. 

WHEELEE, District Judge. The intervening pétition of the 
Ashton Valve Company and others, as individual creditors of the 
défendants, has been heard upon its face. It sets forth the re- 
spective names, résidences, and amounts said to be due the peti- 
tioners; that a large amount of rolling stock, worth much more than 
the amount of thèse claims, went into the hands of the receivers, 
and is liable for thèse claims; and that — 

"(8) AU the facts necessary to STistaln this pétition, Ineludlng the amount 
of indebtedness of sald rallroad corporation to thèse petitioners, and- the 
amount and value of sald furnlture, cars, englnes, and rolling stock, appear 
upon the books of sald coi'poration, and upon the reports made by the re- 
ceivers In sald action to thJs court; and if in any cases the Indebtedness to 
any of your petitioners, as stated In this pétition, difCers from that shown by 
the reports of the receivers, your petitioners are ready to adjust the same 
wlth sald receivers, and to accept the final report of said receivers after such 
adjustment thereof." 

It prays that the receivers may be ordered to pay to the petitioners 
severally and respectively the full amount of their respective claims. 
The facts are not otherwise set forth. The allégations of the péti- 
tion, besides those quoted as to what the books of the corporation 
and reports of the receivers show, fall far short of showing a valid 
claipi upon this property in the hands of the receivers. The allé- 
gations as to what is so shown are allégations of what might be 
évidence of facts wheu alleged; but they are not such allégations 
of facts as good pleading requires, and cannot supply the place of 
such allégations. The pétition amounts only to a motion in behalf 
of those not parties, or in any way entitlèd to proceed in this way. 

Upon the appointment of the receivers, they were ordered to pay 
claims for labor and supplies that accrued within six months. That 
order has been the foundation of motions for payment of those 
claims. Thèse petitioners are not within that order, and hâve no 
such foundation for a mère motion. They must set forth in an 
orderly way, so as to be subject to traverse, what is necessary for 
the relief sought. For want of this, the pétition fails to show any 
right of intervention. Pétition denied. 



AMERICAN WATERWORKS CO. OF ILLINOIS et al. t. FARMERS' 

LOAN & TRUST CO. 

(Clicult Court of Appeals, Elghth Circuit January 3, 1899.) 

No. 884. 

FoBBOLOsnRE Sale— Inbuffioibnct of Mabter's Report. 

The report of a master after a sale of the property of a corporation, 
under a decree of foreclosure, to a trustée for certain bondholders, where 
bonds were receivable In payment on certain terms, merely stating that 
the purchàser had complled wlth Its bld in ail respects, without stating the 
facts, IB too gênerai and indeflnlte to afCord a proper basis for judlcial 
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action; and where it is accepted by thé court, and a conveyance ordered 
thereon, the mortgagor Is justifled in an appeal to obtain tlie information 
to whlcli it is entitled, though, when sucli information is supplied by a 
supplemental report required by tlie circuit court of appeals, and it ap- 
pears tlierefrom tliat tliere were no errors or irregularities prejudicial to 
the mortgagor, tlie action of the trial court will be affirmed. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

This was a bill filed by the Farmers' Loan & Trust Company, the appellee, 
against the American Waterworlis Company of Illinois et al., the appellants, 
to foreclose a mortgage on a waterworks plant situated in the city of Omaha, 
State of Nebraska. From a final decree direeting a foreclosure sale of the 
mortgaged property, and a distribution of the proceeds of the sale among the 
mortgage bondholders, an appeal was heretofore taken to this court; and on 
March 16, 1896, the decree was affirmed, with a slight modification of some of 
its provisions. 36 tl. S. App. 5&3, 20 C. C. A. 133, and 73 Fed. 956. After the 
return of the case to the lower court, a sale was made of the mortgaged prop- 
erty on May 20, 1896, pursuant to the provisions of the modified decree. A 
report of the sale was made by the master who conducted the same, which 
report was filed on May 22, 1896, from which it appeared that the property 
had been sold to the Farmers' Loan & Trust Company, acting in the capacity 
of trustée for certain mortgage bondholders who held bonds to the amount 
of $3,554,000, and that the property had been sold for the sum of $4,009,500, 
which was $140,554.18 less than the total amount of the mortgage indebted- 
ness, as ascertained and fixed by the provisions of the decree of foreclosure. 
On May 28, 1896, certain exceptions to the master's report of sale which had 
been filed were overruled, and the sale was confirmed. By orders duly made 
and entered of record, additional time was granted to the purchaser at the 
foreclosure sale to respond to its bid; and, after the time had been on several 
occasions extended, the master, on July 16, 1896, reported that the purchaser 
at the foreclosure sale had in ail things complied with its bid. On the same 
day an order was made direeting the master to exécute a deed for the prop- 
erty sold. Such a deed was forthwith executed. and the property covered 
thereby was turned over to the purchaser on August 8, 1896, since which time 
it has been in its possession, or in the possession of its grantees. The mort- 
gagor Company, the American Waterworks Company of Illinois, which is the 
sole appellant, besides filing exceptions to the master's. report of sale, also filed 
the following motions and exceptions, to wit: First. A motion to vacate the 
sale, which was filed on June 13. 1896, and was based on the ground that the 
purchaser had not at that time complied with its bid, as it should hâve done 
prior to that date. Second. A motion to vacate the order of July 16, 1896, 
for the delivery of a deed to the purchaser at the foreclosure sale, which mo- 
tion was filed July 17, 1896, and was based on the ground that the master's 
report that the purchaser had complied with its bid was improvidently made; 
also, on the ground that the delivery of the deed was ordered before the mort- 
gagor Company had had an opportunity to except to the report of the master 
that the purehaser's bid had been fully performed. Third. On the same day 
exceptions were interposed to the report of the master of July 16, 1896, which 
exceptions alleged, in substance, that the master's report was insufficient and 
uncertain, in that it did not show in what manner or form the purchaser had 
complied with its bid. The foregoing motions and exceptions were each over- 
ruled. Afterwards the master filed a report showing that the mortgaged prop- 
erty had been delivered to the purchaser, and a further report showing the 
amounts that were due to several persons and corporations who held claims 
against the mortgaged property. Such reports were heard and confirmed on 
September 30, 1896. In this state of the record, the mortgagor company prayed 
an appeal, which was allowed on November 27, 1896. 

John L. Webster, for appellants. 

J. M. Woolworth and R S. Hall, for appellee. 
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Before, OALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYÈË, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

When tlie présent appeal first madfe its appearance upbn the docket 
of this coïjrt, at the December term, A. D. 1897, we were of the 
opinion, which we still entertain, that the mastér*s report of July 
16, 1896, wherein he merely stated that the Farmers' Loan & Trust 
Company "has in ail things complied with its bid, and the orders of 
the court in respect thereto," was too gênerai and indeflnite to afford 
a prdper basis for judicial action, in that it did ijot state any of the 
facts or eyidence upon which the conclusion of the master was based. 
At the same time, as it seemed obvions that the sale of the mortgaged 
property had been regularly conducted, that no reasons existed for 
setting the sale aside, and that it çould probably be made to appear 
that no hajm had been done to aiiy party in interest which would 
justify a reversai, we resorted to the expédient of retaining the case, 
and énterihg an order requiring the master to maké a detailed report, 
showing ïû what mannét the purch^ser at the foreclosure sale had 
answered its bid, with directions that such amended report should be 
certifled to this court for its considération. The amended report thus 
called for vFas âled in this court on March 5, 1898, and in connec- 
tion theréwith certain exceptions thereto which Jiad been taken by 
the appelianti An examinution of the apiended report, which was 
very volanainous, disclosed that there were some errors or discrepan- 
cies theifein which could probably be corrected ôr explained by a 
further révision of the âccounts, y^hereupon, at thp May term, A. D. 
1898, another order was entered, requiring the master to make an 
additional or supplemental report. Such a report has now been flled. 
The same has been carefuUy examinée! and considered, and the case 
has been reargued in the light of the original and supplementary 
reports,; 

The foregoing proceedings hâve only had the effect of giving some 
color to â elaim now made by the appellant, that the Farmers' Loan 
& Trust Coihpany has hot as yet fully complied with its bid, and that 
by reason of its failure to do so certain mortgage bondholders of 
the American Waterworks Company of Illinois, who did not put their 
securities into the reorganization scheme prior to the foreclosure 
sale, bnt eleicted to take bash for their pro rata proportion of the pur- 
chase priée bid at the sale, hâve not received as much money as they 
were justly entitled to. The decrpe of foreclosure contained a pro 
vision, in substance, which authorized any bidder at the foreclosure 
sale to aûswer his bid in bonds, which were to be received in pay- 
ment of the bid, for an amount equal to the sum that the holder would 
be entitled to receive therefor out of the proceeds of the foreclo- 
sure sale after ail expenses and costs of the litjgation had been paid. 
A very large proportion of the bondholders (those representing bonds 
to the amount of $3,554,000) requested the Farmers' Loan & Trust 
Company to purchase the mortgaged property as trustée for their 
beneât, and consented to the use of their bonds to make up the pur- 
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chase price which might be bid. The remaining bondholders elected 
to receive payment in cash, and, as the property was bought by the 
trust Company, the master subsequently ascertained and reported that 
each bond for $1,000 was entitled to be paid |862.38, or to be received 
for that sum in making up the purchase price. AU the bondholders 
who did not become parties to the reorganization scheme hâve either 
been paid at that rate, or are willing to accept payment, and hâve 
taken no exceptions to the master's computation, and hâve failed to 
join in the présent appeal. There are only flve bonds outstanding 
which hâve not already been paid at the rate prescribed by the mas- 
ter, and it was stated on the argument, without contradiction, that 
the holders of thèse bonds are willing to accept payment at the pre- 
scribed rate, and that there is money in the registry of the lower court 
which is more than adéquate to satisfy their demands. 

In view of the premises, it is clear, we think, that no occasion ex- 
ists for disturbing any of thé ordets made by the lower court on 
account of which the présent appeal is prosecuted. Even if there 
were errors or irregularities in some of the master's proceedings, by 
virtue of which the amount payable on the mortgage bonds was 
slightly underestimated, yet the bondholders are not complaining, 
and it is not perceived that the mortgagor company is entitled to make 
a complaint in their behalf . The priée bid at the foreclosure sale was 
less than the mortgage indebtedness as flxed by the final decree, to 
the amount of |140,5o4.18. Besides, the last report of the master 
discloses that an allowance has been made to the Farmers' Loan & 
Trust Company in the sum of $41,500 for its counsel fées, and com- 
pensation for its services, for which sum it should receive a crédit 
upon its bid which it has not as yet received. This allowance would 
reduce to some extent the distributive share payable on each bond, 
as heretofore reported by the master. It is obvions, therefore, that 
there is no surplus fund to which the mortgagor can lay claim, how- 
ever the price that was bid for the property may be administered as 
among the bondholders. 

When the présent appeal was taken, it was not without merit, in 
view of the fact that the master's report of July 16, 1896, did not 
show in détail, as it should hâve done, how the purchaser at the fore- 
closure sale had responded to its bid. The mortgagor company was 
entitled to know how the purchaser's bid had been paid, and an ap- 
peal would seem to hâve been its only remedy. Subséquent reports 
made by the master pursuant to the order of this court hâve remedied 
this defect, and rendered it certain that no wrong has been done 
which entitles the appellants to complain. Moreover, since the mas- 
ter's report of March 5, 1896, was flled, the appellants hâve been un- 
duly persistent in insisting that the sale should be set aside, and hâve 
enhanced the cost of the litigation to some extent without adéquate 
cause. For thèse reasons, it seems just to tax the appellants with 
one-third of the costs of the appeal. It is accordingly adjudged that 
the order of the circuit court of May 28, 1896, overruling the excep- 
tions to the master's report of sale, and the order of July 18, 1896, 
ref using to vacate the order for the delivery of a deed to the pur- 
chaser at the foreclosure sale, and the order of August 8, 1896, direct- 
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ing the delivery of the mortgaged property to the purchaser thereof 
at the foreclosure sale, be, and the same are hereby, approved and con- 
flrmed, and that oae-third of the cost of this appeal be paid by the 
appellants, and the residue thereof by the appellee. 



KATZ et al. v. OITY OF SAN ANTONIO et al. 

(Circuit Court of Appeals, Flfth Circuit January 17, 1889.) 

No. 673. 

Appeal i-rom Interlocutory Decree— Négligence in Prosecution— Dismiss- 

AL. 

An appeal from an Interlocutory order refusing a prellminary injunc- 
tlon to restraln the expendlture by a city of a fund on whieh complaln- 
ants claimed a lien, which appeal Is required by the raies of the circuit 
court of appeals to be made returnable withln 10 days, will be dismissed, 
where it wàs made returnable In 30 days, and the time was âfterwards 
extended by agreement, and the appellants permitted an entire term of 
court to pass wlthout bringlng the matter to a hearing, duriûg which 
tlme the fund in eontroversy had been paid out by the défendant, leavlng 
no practical question between the parties to be determined on such appeal. 

Appeal from the Circuit Conrt of the United States for the Western 
District of Texas. 

Arthur W. Seeligson and C. L. Bâtes, for appellants. 
K. B. Minor, for appellees. 

Before PAKDEE and McCORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PER CURIAM. The bill in this case was filed in the circuit court 
by the appellants to assert an équitable lien upon the sewer fund of 
the city of San Antonio, and to secure appellants in payment of 
$4,954.67, the alleged balance due them for the construction of an out- 
faÛ sewer for the city under a contract between theparties. The 
bill seeks an injunction against the disbursement and diversion of that 
part of the sewer fund remaining in the city treasury to the crédit of 
the contract account, and prays for an injunction to that end, and for 
an accounting and payment out of the sewer fund of the balance found 
due. A motion for a preliminary injunction was heard in the circuit 
court, and was denied on the 6th of November, 1897. In the order 
denying the preliminary injunction an appeal was allowed to this court, 
which appeal was perfected on the 19th of November, 1897, by an as- 
signment of errors, and giving a bond duly approved by the judge, on 
which day the citation was issued, âxing the return day at 30 days. 

CTnder the rules of this court, "appeals taken from interlocutory de- 
crees under the 7th section of the act entitled 'An act to establish cir- 
cuit courts of appeals and to deflné and regulate in certain cases tiie 
jurisdiction of the courts of the United States, and for other purposes,' 
approved March 3d, 1891, as said 7th section is amended by an act ap- 
proved February 18th, 1895, shall be made returnable not exceéding 
ten days from the day of taking the same." Rule 14 (31 C. C. A. xci.. 
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90 Fed. xci.). The appellants, proceeding under the theory that they 
had 30 days within which to make the return, let pass the 30 days; 
and then, by an agreement between counsel, approved by one of the 
judges of this court, the return day and for filing the transcript was 
extended to 60 days from and after the date of citation. The original 
record appears to hâve been filed in this court on January 18, 1898, 
and a printed copy of the same was filed April i2, 1898. Under the 
act organizing this court, and the rules in pursuance thereof, appeals 
from interlocutory decrees are entitled to precedence. TJie appel- 
lants allowed ail of last term to expire, and the case is only set 
down at this term on being reached in its regular order. On May 
2, 1898, the appellees flled a motion to dismiss the appeal, because, 
since the rendition of the decree appealed from, the whole of the 
fund of 14,954.67, the expenditure whereof was sought to be en- 
joined by bill in this cause, has been, by the city of San Antonio, paid 
out and expended in making repairs and corrections of defective work 
on the outfall sewers of said city; and it is now undisputed that, 
pending the delays in hearing this appeal, the fund sought to be pro- 
tected by injunction, and to be kept in the city treasury, has been paid 
out and expended, and placed beyond the reach of the court. Under 
thèse circumstances, we are of opinion that the appeal should be dis- 
missed — ^First, because the appellants hâve been négligent in prosecut- 
ing their appeal; and, second, because, since the fund sought to be 
protected and preserved has been paid out and expended, the matters 
presented by the assignments of error in this appeal hâve become ab- 
stract questions, the décision of which would be without profit to any 
of the parties in the case. Mills v. Green, 159 U. S. 651, 16 Sup. Ot. 
132. Appeal dismissed. 



CAEBY V. EOOSEVELT et al. 
(Circuit Court. S. D. New York. December 30, 1898.) 

1. EXECUTORS AND ADMINISTHATOES — DeBTS OF ESTATE — FOLLOWtNG ABSETS 

AFTEK DlSTRIBCTlON. 

The assets of an estate are generally a trust fuEd for the payment of 
Its debts, and may be followed, In equlty, for that purpose, in the courts 
of the United States, into the hands of distrlbutees. 

2. Same— JoDGMBNT against Administbatok— Privity of Trustées of Lega- 

TEES. 

A judgment in an action revived against executors or administrators 
c. t a. after they hâve settled their aceounts, and transferred the prop- 
erty to trustées under the wUl, is binding on sueh property in the hands 
of the trustées, where they hâve assumed the défense of the action, in 
the name oî the administrators, for the protection and at the expense of 
the trust estate, with the acquiescence of the legatees. 
8. Same— Collection of Judgment against Estate— Lâches of Creditor. 

A creditor of an estate, who was sufflciently diligent to obtain a judg- 
ment against the administrators on bis claim, within the rules of law, 
cannot be chargea with lâches in that regard to defeat collection of his 
judgment. 

In Equity. 

This was a suit in equity by George C. Carey, as trustée, etc., 
against John E. Roosevelt and others, as trustées and legatees under 
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the will of Amos Oôtting, deceased, to enforce paymeùt otf à Judgment 
previonsly rendered against the adininistrators c. t. a. of said Cotting's 
estate. On final hearing. 

Arthur H. Mâsten, for plaintifl. 
Gteorge H. Yeaman, for trustées. 
Latham G. Reed, guardian ad litem. 

WHEELER, District Judge. This suit is brought against the ad- 
ministrators with the will annexed of Amos Cotting, and trustées 
and beneflciariés, to reach assets in the hands of the trustées for 
satisfaction of a judgment of $6,221.90 against the administrators. 
The défendant John E. Eoosevelt is the active and managing one 
bf the two administrators, and also of the two trustées, witîi the 
assent of the others, respectively ; and the défendant Katie T. 
Schermerhorn is the other of the two administrators, and one of 
the beneflciariés. The administrators settled their accounts, and 
transferred the assets, amounting to several hnndred thousand dollars, 
to the trustées, before the revivor of the suit in which the judgment 
was recovered. Such assets are generally a trust for the payment of 
debts, and may be followed, according to the pririciples of equîty, in 
the courts of the United States, for that purpose. Telfair v. Stèad's 
Ex'rs,2Cranch,407; McLaughlin v. Bank, T How. 220. 

The principal question made is as to the effeet of the judgment 
against the adaiinistrators. It has been made twice before on de- 
murrers. Carey v. Roosevelt, 81 Fed. 608, and 83 Fed. 242. Upon them, 
Judge Coxe appèars to hâve doubted about this; but to hâve concluded 
that the judgment would be good against those who took part in the 
défense, in the capacity of legatees. The case shows that the whole 
matter was in the charge of John E. Eoosevelt, who defended the 
case, in the name of the administrators, at the outposts, for the pro- 
tection and at the expehse of the trust estate, With the acquiescence 
of his co-trustee and those concerned, having the assets to be affected 
in his control for that purpose. This would seem to conclude the 
estate in the hands of the trustées, according to thç judgment of Judgè 
Coxe upon the last demurrer^ Some of the beneflciariés are infants, 
who hâve appeared by guàrdiân ad litem. Their interests are, how- 
ever, subject to the rights of crfeditbrs, in the saîne wây as those of 
pérsons sui juris. 

Lâches is much relied upon as an équitable protection to the bene- 
flciariés; but the plaintifl was suflQciently diligent to recover the 
judgment, withiû the rules ôf law, against the administrators, which 
Would séemto'beenough for that, and there is ni} fair question about 
the proceedîngs in this respect since. Deçree foc plaintifl. 
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GRAND TRTJNK RY. CO. v. CENTRAL VERMONT R. CO. 

(Circuit Court, D. Vermont. December 3, 1898.) 

Intbrvbstion— Whbn Ali,owbd. 

Where a cominon creditor had jolned In an action against an Insolvent, 
leave to Intervene in foreclosure pending against the insolvent to défend 
against the mortgage will not be granted where the application is not 
founded on any statement of défense to the mortgages not set up by the 
mortgagor, or on any évidence in support of a défense set up by the mort- 
gagor that could be introduced if the motion was granted. 

In Equity. 

John C. Coombs and W. H. Léonard, for the motion. 
Elmer P. Howe, Henry Crawford, Michael H. Cardozo, Charles M. 
Wilds, and Benj. P. Fifleld, opposed. 

WHEELEE, District Judge. This cause has now been heard on 
motion of the National Bank of Rédemption, a common créditer, that 
has joined as plaintiflf in the original cause, for leave to intervene 
in foreclosurès pending herein, and défend against the mortgages. 
The application is not founded upon, nor accompanied by, any alléga- 
tion or statement of any défense to the mortgages, or either of them, 
not set up by the mortgagor; or of any évidence, or that any exists, 
in support of any défense set up by the mortgagor, that might be 
introduced if this motion should be granted. According to the state- 
ments of counsel at the argument, the only défense for which founda- 
tion is known by them is that the mortgages are ultra vires. This 
défense arises upon the surface of the proceeding, and may be urged 
at the final hearing by any party allowed to be heard, as any party 
interested, apparently, in fairness, if not of strict right, should be. 
No reason is made to appear warranting granting the motion, with its 
conséquent delay. Motion denied. 



GRAND TRUNK RY. CO. v. CENTRAL VERMONT R. CO. 

(Circuit Court, D. Vermont. January 27, 1899.) 

Interbst— Clatms in Receiver's Hands. 

Where property of an insolvent passes Into the hands of a reoelver, and, 
by order of court, payment of claims is stayed, interest is not allowed on 
such claims pending the stay. 

In Equity. 

Henry Gr. Newton, for the motion. 

Chas. M. Wilds and Wm. A. Sargent, opposed. 

WHEELER, District Judge. When the receivers weve appointed, 
March 20, 1896, they were directed to pay claims for materials and 
supplies that had accrued within six months before. On May 29th, 
after, further payment was stayed for classification of the claims. 
No one moved for any modification of the stay till January 8, 1898. 
Since then the stay has been modified from time to time, according 
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to the situation of the claims and earnings as shown by the reports 
of the receivers, so as to allow the payment of 25 per cent, of the 
face of the claims twice and 50 per cent once. The claimants now 
move for a further modification of the stay, or an order for the pay- 
ment of interest on the claims. This is resisted by the bondholders, 
because, the principal having been recovered, there is nothing remain- 
ing for the interest to follow as a foundation for its recovery (Davis 
T. Harrington, 160 Mass. 278, 35 N. E. 771); and because the re- 
quirement of payment would, as to bondholders, be inéquitable. The 
stay was an order of court, and while operative neither the receivers 
nor any one could pay the claims; and while it was so in opération 
there could be no default of payment to furnish any foundation for 
interest in the nature of damages for the détention of the money. 
Hauxhurst v. Hovey, 26 Vt. 547. In Thomas v. Car Co., 149 U. S. 
95, 13 Sup. et. 824, this subject was considered, and a decree for the 
payment of interest on such a claim in priority to mortgage liens was 
reversed. In delivering the opinion of the court, Mr. Justice Shiras 
said: 

"As a gênera rule, after property of an Insolvent passes into the hands 
of a reeelver or of an assignée in Insolvency, Interest is not allowed on tlie 
claims against tlie funds. Tiie delay in distribution is the act of the law; 
It is a neeessary Incident to the settlement of the estate. Williams v. Banli, 
4 Metc. (Mass.) 317, 323; Thomas v. Minot, 10 Gray, 263. We see no reason 
In ^epartlng from this rule In a case lilie the présent, where such a claim 
would be pald out of moneys that fall far short of paying the mortgage debt." 

This is such a case as that, and, according to those principles, in- 
terest on thèse claims cannot now be properly decreed. Motion 
denied. 



CREDITS COMMUTATION CO. et al. v. UNITED STATÏÏS et al. SAME v. 

DEXTER et al. SAME v. AMES et al. 

(Circuit Court of Appeals, Eighth Circuit. December 7, 1898.) 

Nos. 99&-997. 

Appealable Obders— Dbnial op Leatb to Intebvene. 

An order refuslng leave to intervene in a pending suit, where such 
Intervention Is not essential to the préservation of the petitioner's rights, 
but such rights may be asserted in an Independent suit, is not a final 
order from which an appeal lies. Such an order is, from the nature of 
the case, discretionary, and, slnce its effect is to refuse to permit the peti- 
tioner to become a party and to lltigate his claims in that suit, it cannot 
conclude him as to such claims, though It may purport on its face not to 
be made in the exercise of discrétion, but to deny such claims on the 
merits.i 

Àppeals from the Circuit Court of the United States for the District 
of Nebraska. 

lAs to finality of judgments and decrees for purpose of revlew, see note to 
Central Trust Co. v. Madden, 17 C. 0. A. 238, and, supplemental tbereto, note 
to Prescott & A. C. Ry. Co. v. Atchlson, T. & S. F. E. Co., 28 0. C. A. 482. 
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Winslow S. Pierce and G. M. Lambertsôn (Lawrence Gréer, on the 
brief), for the motion. 
John G. Coombs and Henry J. Taylor, opposed. 

Bef ore CALDWELL and THAYER, Circuit Judges. 

PER CURIAM, Thèse cases are before the court on the présent 
occasion on motions to dismiss the several appeals. The appeals were 
taken from orders made by the Honorable WALTER H. SANBORN, 
Circuit Judge, which denied the application of the Crédits Commuta- 
tion Company and the Combination Bridge Company, the appellants, 
for leave to intervene in three suits which were at the time pending 
in the circuit court of the United States for the district of Nebraska. 
One of thèse suits was a bill filed on October 9, 1893, by Oliver Ames, 
2d, and Samuel Carr, executors of the last will and testament of Fred- 
erick L. Ames, deceased, and others, against the Union Pacific Railway 
Company and others, which is commonly termed the "Stockholders' 
Suit"; liie other was a bill which was ffled on January 21, 1895, by 
F. Gordon Dexter and Oliver Ames, 2d, trustées, against the Union 
Pacific Railway Company and others, for the purpose of foreclosing 
the first mortgage on the Union Pacific Railway; and the third was 
a bill filed on January 23, 1897, by the United States against the 
Union Pacific Railway Company and others, for the purpose of fore- 
closing its statutory lien upon the property of said railway company. 
On April 28, 1897, when said cases were about ripe for a final decree, 
the Crédits Commutation Company and the Combination Bridge Com- 
pany presented an intervening pétition to Judge SAINBORN, and 
asked leave to file the same in each of said suits, and thereby become 
parties thereto. On the présentation of the intervening pétition, an 
order was made requiring ail parties in interest in said suits to show 
cause, on a day specified, why the prayer of the petitioners for leave 
to intervene should not be granted. On the return day of said order, 
objections to the filing of said intervening pétition having been duly 
made and considered, it was ordered "that the prayers of the petition- 
ers for leave to intervene herein be, and the same are hereby, denied, 
not as a matter of discrétion, but because said pétitions do not state 
facts sufiBcient to show that the petitioners, or either of them, hâve 
a légal right to intervene." From this order, which was entered at 
the same time and in the same form in each of the above cases, the 
présent appeals were taken. 

The ground upon which the petitioners below, who are the appel- 
lants hère, sought l'^ave to intervene in the pending litigation against 
the Union Pacific lîailway Company, was as follows: The Crédits 
CommutaJ;ion Company alleged that it was entitled, as beneflciary in 
a deed of assignment, to three-fourths of the capital stock of the Sioux 
City & Northern Railway Company, which was a railroad extending 
northwardly from Sioux City, lowa, for a distance of about 100 miles, 
to a junction with the Great Northern Railroad, in the state of Min- 
nesota; that it was also entitled to ail the stock of the Sioux City, 
O'Neill & Western Railroad, which was a road extending westwardly 
from Sioux City, lowa, to O'Neill, Neb., a distance of about 130 miles; 
that thèse roads were connected at Sioux City, lowa, by a bridge 
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aCfogs tbe Missouri river, Wliose capital stock was ail owned by the 
Crédits Commutation Company; that the petitioners proposed to 
extead the Sioux City, O'Neill & Western Railroad to a junction with 
the Union Pacific Kailroad in the western part of the state of Ne- 
braska; that their ultimate design was to for'm a line of transporta- 
tion, by means of the aforesaid railroad and bridge companies, and 
certain terminal properties in, Sioux City which lie petitioners then 
owned, and thereby promote an interchange of trafflc between the 
head of the Créât Lak^s, at Duluth, and the région of country lying 
west of the Missouri riyer, opposite to Sioux City. They further aver- 
red in the intervening complaint that, by virtue of various provisions 
of the act creating the Union Pacific Eailway Company and the amend- 
ments thpijeof, particularly by sections 14; and 15 of the act of July 1, 
1862 (1? ëtat. 489, c. 120), and by section 17 of the act of July 2, 1864 
(13 Stat. 356, c. 216), the right was accord^d to the petitioners to f orm 
a junctipi» with the Union Pacific Kailroad not farther west than the 
one hundrpdth meridiai; of longitude, whençver they should hâve com- 
pleted their proposed Ijjie of railroad through the states of lowa or 
Minnesota to Sioux Qty, and thence southwestwardly to a point on 
the maip line of the UnÎQi} l'acific Railroad. . In view of the foregoing 
facts, the petitioners crayed leave to intervene and be made parties 
to the three suits then pending against the Union Pacific Railway 
Company, to the end that tliey might, in the first place, resist, and, if 
possible, prevent, a foreclosure sale of the property and franchises of 
said railroad company under decrees made in the pending suits, or, if 
defeated in that object, to the end that they might préserve their 
alleged right to connect their proposed line of railroad with the main 
line of the Union Pacific Eailway Company, by appropriate provisions 
inserted in the decree of foreclosure, prpvided a foreclosure sale of 
the latter company's property and franchise should eventually be 
ordered. 

The motion to dismiss the several appeals is grounded on the prop- 
osition that the order from which the several appeals were taken was 
not a final judgment or decree frpm which an appeal will lie to this 
court, and upon the further proposition that the action of the lower 
court in refusing leave to intervene is not reviewable on appeal, 
inasmuch as it rested in the sound discrétion of the chancelier to 
admit or reject the intervention. Both of thèse positions are, in our 
opinion, well taken, The order denying leave to intervene was not 
"final," within any of the définitions usually given of a final order or 
decree, inasmuch as it did not dispose of the petitioners' alleged 
right to form a junction with the main line of the Union Pacific Rail- 
road, wliich was the substantial right asserted, but left them at full 
liberty to litigate that question by an original bill, or by any other 
method of procédure which they saw fit to adopt. The trial court 
could not, and did not, finally adjudiçate any of the questions which 
were presented by the intervening complaint, for the reason that it 
refused to give the petitioners a standing in court to be heard with 
respect to such questions, and also refused to permit the intervening 
complaint to^e flled and become a part of the record. None of the 
issues, therefore, which were tendered by the petitioners in thçir in- 
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tervening complaint, ever passed under judicial review in sucL a man- 
ner as to estop the petitioners from tendering like issues on any future 
occasion, because the trial court refused to allow such issues to be 
incorporated into the pending suits in such a form that they could be 
tried and determined. When such action is taken,— that is to say, 
when leave to intervene in an equity case is asked and refused, — the 
rule, so far as we are aware, is well settled that the order thus made 
denying leave to intervene is not regarded as a final détermination of 
the merits of the claim on which the intervention is based, but leaves 
the petitioner at fuU liberty to assert his rights in any other appropriate 
form of proceeding. Such orders not only lack the finality v?hich is 
necessary to support an appeal, but it is usually said of them that they 
cannot be reviewed, because they merely involve an exercise of the 
discretionary powers of the trial court. Ex parte Cutting, 94 U. S. 
14; Hamlin v. Trust Co., 47 U. S. App. 422, 428, 429, 24 C. G. A. 
271, and 78 Fed. 664; Jones & Laughlins v. Sands, 51 U. S. App. 153, 
157, 25 C. C. A. 233, and 79 Fed. 913; In re Streett, Petitioner, 8 U. S. 
App. 645, 650, 10 C. C. A. 446, 62 Fed. 218. 

It is doubtless true that cases may arise where a déniai of the right 
of a third party to intervene therein would be a practical déniai of 
certain relief to which the intervener is fairly entitled, and can only 
obtain by an intervention. Cases of this sort are those where there is 
a fund in court undergoing administration, to which a third party 
asserts some right which will be lost in the event that he is not al- 
lowed to intervene before the fund is dissipated. In such cases an 
order denying leave to intervene is not discretionary with the chancel- 
ier, and will generally furnish the basis for an appeal, since it finally 
disposes of the intervener's claim by denying him ail right to relief. 
The cases at bar, however, are not of that character. The petitioners 
were under no obligation to intervene in the litigation against the 
Union Pacifie Eailway Company to préserve their alleged right to 
form a junction with the road of that company when they should hâve 
completed their own road to a suitable junction point. The question 
which they sought to litigate in the pending litigation could, we think, 
with more propriety and withless difilculty, hâve been litigated by an 
independent hill, after they had completed, or were about completing, 
their Une to a suitable junction point. Prior to that time, the ques- 
tions which they sought to raise by means of the intervening pétition 
were spéculative questions, which the lower court, as we think, very 
properly refused to consider or détermine. 

It was suggested in argument that, as the lower court saw fit to 
insert a clause in its order that it had not refused leave to intervene 
"as a matter of discrétion," but because the petitioners had no légal 
right to intervene, therefore the motion to dismiss is not tenable, so 
far as it is based on the discretionary character of the order. The 
answer to this suggestion is that the trial court, by inserting such a 
clause in its order explanatory thereof, could not give an effect to the 
order which was in any respect différent from the effect which it had 
by virtue of the nature of the proceeding in which the order was 
made. The intervening pétition merely invoked the discretionary 
power of the court, and it could exercise no other power in the prem- 
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ises, whaterer the pnrpose ot the court or its own déclaration on the 
Bubject may hâve been. The fact is that the lower court simply ex- 
ercised its discretionary authority in denying leave to intervene, and 
it did not succeed in rendering a judgment upon the merits of the 
petitioners' claim which will conclùde them in any subséquent suit, 
although it may hâve intended to do so. As it is now well settled, 
since the décision in McLish v. Koff, 141 U. S. 661, 12 Sup. Gt. 118, 
that an appeal wilI only lie to this court from orders or decrees which 
are final in their character, and which involve something more than 
the exercise of purely discretionary powers, — except in some cases 
for which spécial provision is made by the seventh section of the act 
nnder which this court was created (26 Stat. 826, c. 517), — it follows 
that the appeals cannot be entertained, and that the motions to dis- 
miss the same must be sustained. It is so ordered. 



CITY OF NEW ORLEANS v. FISHEB et aJ. » 

(Circuit Court of Appeals, Flfth Circuit January 17, 1899.) 

No. 747. 

1. Appbai,— Pebsentatioît op Questions to Trial Court. 

Questions Involving the correctness of a master's findlngs, which were 
not ralsed by proper exceptions to his report, cannot be made the grounds 
of asslgnments of error on appeal. 

5. Equitt— Adéquate Remedt at Law. 

Where a credltors' blll seeka to reach an amount alleged to be due 
from a clty to Its school board, which can only be eorreetely ascertained 
by an accountlng, there Is not an adéquate remedy at law, and equlty 
has Jurisdiction. 
8. Estoppbl— Gaenishment Prockedings— Effkct oh Subséquent Cbeditors' 
Bill. 

The garnlshment of a clty treasurer under a Judgment against the 
scbool board of the clty, as to taxes collected by the clty for the school 
district, and the payment and recelpt of the sum shown to be due by the 
garnishee's answer, does not estop the Judgment eredltor from maintaln- 
Ing a credltors' bill against the clty for an accountlng wlth the school dis- 
trict as to such taxes. 
1 Taxation— OwNERSHip op Intbrbst on Dblinquent Taxes. 

Interest accruing on delinquent school taxes, which belong to a school 
district, Is merely an Incident of the principal, and also belongs to the dis- 
trict; and a clty which Is charged wlth the collection of such taxes can- 
not wlthhold interest so collected, which may be recovered by the dis- 
trict, although the principal may bave been paid over and recelved by 
the district. 

6. Equitt Plbading— Plbading Dut op Time— Discrétion of Court. 

Permitting the flling of pleadlngs In an equlty suit In a fédéral court 
after the pleadings hâve been regularly made up under the rules is a 
matter within the discrétion of the chancellor, and not subject to review. 

6. Judgment— Collatéral Attack. 

Tbe Jurisdiction of a fédéral court to entertaln an action cannot be at- 
tacked on the ground that requislte arerments as to cltlzenship were not 
made In a credltors' suit based on the judgment In such action. 

7. Limitation of Actions- Suit against Trustée. 

A clty cannot plead limitations against a suit to requlre It to account 
for taxes collected In behalf of Its school board, as it holds such taxes in 
trust, and cannot acquire nghts thereln by prescription. 

i Behearlng denled February 21, 1899. 
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8. Creditors' Suit— Risht to Mainta™. 

Judgment creditors of the school board of a cîty, whose Judgments 
are payable from the taxes levled and coUected for certain years, may 
maintaln a creditors' suit against the city, which was chargea by law 
with the collection of such taxes, to require an accounting as to taxes 
and Interest alleged to hâve been coUected for such years, and not pald 
over to the school board. 

9. Dbcree — Modification at Subséquent Term — Pbndbnct op Motion for 

Rehbaring. 

A pétition for rehearing In an equity suit filed and taken under advise- 
ment during the term at which the decree is entered prevents the decree- 
from becoming final until it is disposed of, and the decree may be mod- 
ified at that time, though at a subséquent term. 

10. Interest — When Recoverarle — Failure op Trustée to Account. 

A city which Is charged wlth duty of collecting school taxes, and which 
coUects taxes and interest, and fails to pay the same over to its school 
board, which is entitled thereto, but uses the money in its own affairs, 
Is chargeable wlth interest on the sum so retained in a creditors' suit by 
judgment creditors of the school board who are entitled to the fund. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

This suit was commenced by a blU brought by Mrs. M. M. Plsher, joined 
and authorized by her husband, John F'isher, of Cuba, and citizens of the 
liingdom of Spain, against the city of New Orléans; and in said bill It was 
alleged that slie recovered a judgment in this honorable court against the 
board of school directors, a corporation created by the laws of the state of 
Louisiana, and a citizen thereof, in the sum of more than $10,000, as more 
fuUy appears by the record of said suit; "that your oratrix obtained two other 
judgments against the same school board, before the civil district court for 
the parish of Orléans, amounting in the aggregate to many thousand dollars; 
that ail of said judgments are now final; that they are made payable out of 
the school taxes levied by the city of New Orléans prior to 1879. Your ora- 
trix avers that the school taxes outof which said judgments hâve been made 
payable is a trust fund levied by the city of New Orléans, for the purpose of 
paying the expenses of the public schools of the city of New Orléans. (1) 
That the city of New Orléans has failed'to coUect the said taxes punctually, 
and that it was through her fault and négligence that the same remains un- 
coUected, and, by reason of her neglect, she has become liable for the amount 
of taxes yet remaining uncoUected. (2) Your oratrix further complains and 
says that said taxes, under the law, carried interest at the rate of ten per 
cent, per annum, and that the city of New Orléans has never paid to the 
school board any of the interest due on said taxes, but she has misapplied and 
diverted the same to other, unlawful, uses. (3) Your oratrix further avers 
that the school board created the obligation against said school taxes, by vir- 
tue of contracts which were legally entered into, and your oratrix was pro- 
tected by the constitution of the TJnited States from any impairment of her 
contract; that, in violation of this constitutional right, the state of Louisiana 
passed Act No. 82 of 1884, which directed that the property of delinquent tax- 
payers should be sold for what it would bring, and that ail taxes due thereon 
should by vlrtue of said sale be canceled; that, by reason of said law, the 
city of New Orléans allowed the property on which the school taxes were due 
to be sold for state taxes, and she caused the city taxes, including the school 
taxes, to be canceled; that she was thus guilty— First, as a delinquent trustée, 
for not having enforced the collection of the said tax, and, second, for having 
failed to protect the interest of your oratrix in said state tax sale; that the 
cancellations thus made amount to many thousands of dollars. (4) That the 
said city of New Orléans, at various times, passed ordinances canceling and 
annulling the said taxes, and remitting the interest thereon; that your ora- 
trix is unable to give the exact amount of each liind of violations of her obli- 
gations by the trustée, and it Is absolutely necessary to make the city oî 
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New Orléans account for the varlous amounts whlch hâve been lost to your 
oratrlx through the unfalthfulness of fiafd tcustee; that the board o£ school 
directofs to whom the clty of JNew Orléans should acoount hâve refused to 
d^mand such an account, and will çontinueso to do, and your oratrix would 
be left wlthout a remedy; that the fund whlch the clty o( New Orléans ad- 
ministers seems now ta be Insiifflcient to satlgf y the demands of ail the eredlt- 
ors wbo are entitled to be -pald out of ,the same. Your oratrix further avers 
that her judgments are made directly payable out of the school taxes levied 
prlor to 1879, and she bas an équitable lien. ^there agaJnst, enforceable before 
a court o£ equity. She further avers that, under the law, her certlflcates, 
whlch are merged in herjiidgments, hâve been, undçr the law, received by 
.the City of New Orléans direetly in paynjeint of the school taxes, wlthout the 
intervention of the board of school direqtors; that, fftr those reasons, your 
oratrix brings her blU against the clty : of New Orléans and the board of 
directors of the clty schoole of New Orléans for an account Your oratrix 
brings this blll for herself and ail parties, similarly sltuated who are willing 
tp a.ppear and Coritribute to. the costs théreot, they being too num^rous to be 
made parties heréto. May'lt please your honors tp gràht unto your oratrix 
a Kvrlt of subpœna to be dlFected to the city of New Orléans, through its mayor, 
and to the school board of thé clty schools of New Orléans, B. B. Kruttschnitt, 
président, thereby conimandlng them and each of them, on the flrst Monday 
In June, 1896, under the ^ penalties therein.to be llmited, personally to appear 
bèfôfé this Hoh'. Cbtirt, thêh ànd there full; true, direct, and perfect answer 
make to ail and slngular the premlses, and further to stand to, abide, per- 
fqrm such further orders, directions, and decree that this Hon. court may 
lûàke, and to gi-^è a. full, rair, and perfeét ^ccount of aU the school taxes col- 
lected by the clty ëf New Orléans for thé years 1873, 1874, 1875, 1876, 1877, 
and 1078; of ail tn^ Interest réçelved thereon by sald clt jr ànd never accounted 
fPr; of a.11 the taxes which' were Bot collectèd for -Wànt of proper enforce- 
ment, and which hâve siaéé been canc^ted, both salés m^dé by the state tax 
coUèctoirs and by ordlnahcé adopted by the city councll. And your oratrix 
further prays for ail générai àiadpartieular relief as shall seem agreeable to 
éiïùityàhd good, conscience." 

On juhe 1, 1896, thie clty of New Orléans, through Its city attorney, entered 
ité àppeàranté. Aftçrwar^S, on August 24,"1896, a so-calléd "supplemental 
bili" Wàs flled, whiereln It wàs alleged: "S^mr oratrix avers that the city of 
Nè-W Orléans has at yariou^ tlmes seized, for the taxes duc for the years during 
which her élàJni ^rose, a hunjber of houses and lots, and has purchased the 
saine iû satisfaction of the taises duc, and that a regulting trust bas, under 
the law, followed the sald ppoperty; aiid your oratrix Is entitled to hâve the 
value of sald real estate realized upon, and the rents acÇpnnted for by the city 
of îJëw Orléans. Your oratrix iâ unable to glve an éscact statement of the 
houses ànd proper tles so purel^ased by thp élty of New Orléans, but she avers 
that the same largely exçeèds thirty thousànd dollars; that sald city allows 
sald property to go to waste; and your oratrix avers thàt she has a statutory 
lien on aiU of said property, Under the laws of the United States, and that 
she Is entitled to the appolntinent of a rgcelyer to takç ciharge of same, and 
realize nnder order of court; that the aets cpmplained of are contrary to equlty, 
and youi: oratrix bas no rights save beforé the équitable jurisdlction of this 
Hon. court. Your oratrts brings this, her bill, for her ow;n beneflt, and for ail 
other persons in her same situation. May it please your honors to grant unto 
your oratrix a recelver to take charge of the property purchased by the city 
of New Orléans for the taxes 1874 to 1879, inclusive, wlth such powers as 
receivéts generally possess, and more espécially to be méntioned in the order 
appolntlng him; and your oratrix further prays that this supplemental bill 
be flled, and that the clty of New Orléans, through the mayor thereof, be 
ordered to show cause, on snch dayias this Hon. court may flx, why the prayer 
herein for recelver should not be granted; and your oratrix prays for gênerai 
relief." 

General demurrers were flled to the original and amended bills, which were 
afterwards overruled. On March 12, 1897, the city of New Orléans flled an- 
swer, substantially as follows: "(1) Défendant admits that oratrix reeovered 
judgments against the board of school directors, a corporation of the state of 
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Loulsiana, and a citizen thereof, both In thls honorable court and in the civil 
district court for the parish of Orléans, as is set forth in oratrix's bill of com- 
plaint and records annexed thereto and ref erred to therein. (2) Défendant ad- 
mits that ail of said judgments are now final, and are payable as decreed and 
provided for In the said judgments. (3) Défendant dénies that the school taxes 
eut of whieh said judgments hâve been _made payable is a trust fund levied 
by the clty of New Orléans for the purpose of paying the expenses of the 
public schools of said city. (4) Défendant dénies that it bas ever failed to 
collect said taxes punctually; and dénies that any of the same remain uncol- 
lected; and dénies that, if any of the same remain uncoUected, they so remain 
by reason of any négligence on the part of this défendant; and dénies that de- 
fendant is Uable at ail for the amount of any such taxes yet remaining uncol- 
lected, if any such there be. (5) Défendant admits that the city of New 
Orléans has never paid to the school board any interest which she may hâve 
coUected on any back taxes; and défendant dénies that any such interest, 
if same has ever been coUected, was due to the school board; and défendant 
dénies that she has ever misapplied or diverted to unlawful uses any interest 
that she may hâve coUected from delinquent taxpayers or back taxes; and 
défendant avers and shows that, by express provision of law, aU interest 
which she may coUect on any back taxes is especiaUy set aside for certain 
purposes, and eannot by her be used for school purposes or for any other 
purpose than that commanded by law. (6) Défendant dénies that the school 
board created the obligation against the school taxes set forth in oratrix's biU 
of complaint, by virtue of any contracts legally entered into, and dénies that 
the oratrix has any rlght to Invoke the protection of the constitution of the 
United States herein, and dénies that the provisions of the same regarding im- 
palrment of contracts bave been in any manner violated by this défendant. 
(7) Défendant dénies that Act No. 82 of 1884 was passed in violation of any 
constltutlonal rights on oratrix in the premlses; and défendant déclares that 
whatever was done by the state of Loulsiana in passing the said act, if it 
was done, was wlthin the législative authority; and the said taxes and légis- 
lative provisions were subject to change, amendment, and repeal by the same 
authority which created them; and défendant shows and avers that the city 
of New Orléans had no authority or control over the action of the législature 
in the premisçs. (8) Défendant dénies that the clty of New Orléans allowed 
any property on which school taxes were due to be sold for said taxes, and 
dénies that she caused the city taxes, including the school taxes, to be can- 
celed. (9) Défendant dénies thàt she has been or is guilty as a delinquent 
trustée for not havlng enforced the coUection of said taxes; dénies that she 
ever was a trustée In the matter; dénies that she ever failed to enforce the 
collection of any taxes which it was her duty to enforce; dénies that it ever 
was her duty to protect the interests, if any she had, of oratrix, at said tax 
sale«; dénies that oratrix had any such interest; and dénies that there were any 
such tax sales. (10) Défendant dénies that any canceUations, amounting to 
many thousands of dollars, or to any amount, were made by reason of said 
sales, as set forth in oratrix's blU of complaint. (11) Défendant dénies that 
the clty of New Orléans passed ordinances canceling and annulling any taxes, 
or remittlng any Interest thereon; but, if any taxes were so canceled or re- 
mitted, défendant avers the same was done by authority of law or by judg- 
ment of a compétent court Défendant dénies that there was or is any obli- 
gation on the part of the city to account either to the school board or to the 
oratrix for any taxes, moneys, or appropriations such as are set forth in ora- 
trix's bill of complaint (12) Défendant dénies that it was the duty of the 
school board to call this défendant to account, and dénies that the school board 
or the oratrix herein has any cause of action against this défendant for such 
an account. Défendant dénies that there was any privity between the school 
board and this défendant, or between Sirs. Fisher_and this défendant. And, 
further answering, défendant sa y s that, if any sùch cause of action for an 
accounting ever did exist in favor of said school board or of said oratrix, 
the same was effective and executory in the year 1880, and became action- 
able and exigent in the year 1880, and in the years folio wing the year 1873 
up to 1879, inclusive; that said action of accounting was Personal to said 
school board, and could only be ex:erclsed and availed of by the said school 
91 F.-S7 
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board, which action Is prescrlbed by the lapse of ten years from and after 
each of the sald years; and that oratrix has no right or cause of action in 
the premises. (13) Défendant dénies that there is anjf fund now administered, 
or which ever was admlnlsl^red, by the city of New Orléans, derived either 
from appropriations, taxes, or money said to be due said school board, and 
dénies that if there is or was any siich fund, that the sald school board or 
oratrix has any rlghts in the premises. (14) Défendant admlts that the judg- 
ments of oratrix are payable as stlpulated in sald judgments, but dénies that 
oratrix has any équitable lien enforceable against the city of New Orléans 
before a court of equlty by reason thereof. (15) Défendant dénies that, un- 
der the law, were the certlflcates, which she allèges bave been merged In her 
Judgments, eTer recelved by the city of New Orléans dlrectly In payment of the 
school taxes wlthout the Intervention of the board of school directors. (16) 
Défendant dénies that the city of New Orléans has at varions tlmes, for the 
taxes due for the years during which oratrlx's claim Is alleged to bave arisen, 
sold for taxes; and purchased In satisfaction thereof, a number of houses and 
lots; and partlcularly dénies that any school taxes are due and payable on 
any such property, if any such has been bought; and dénies that, If any 
such property has been bought, any resulting trust has, under the law, fol- 
lowed sald property; and dénies that oratrix would, in any event, be entitled 
to hâve the value of sald real estate realized upon, or the rents accounted for 
by the city of New Orléans. (17) Défendant dénies that the city of New 
Orléans purchased houses and properties, as charged In oratrlx's supple- 
mental bill of complaint, to the estent of $30,000, or any part thereof. (18) 
Défendant dénies that the city has any property upon which oratrix has any 
statutory lien under any law of the United States; and dénies that she has 
allowed to go to waste any property of any description which Is or has been 
In her possession; and dénies that oratrix Is entitled to hâve a recel ver ap- 
polnted to taie charge of any property owned or held by thls défendant. (19) 
Défendant dénies that any acts which bave been doue by her are contrary to 
equlty; and défendant dénies that the oratrix has any rlght or reason to 
Invoke the équitable jurlsdictlon of thls honorable court. Further answering, 
défendant shows that there does not appear lu the bills of complaint of ora- 
trix hereln any allégation of any Indebtedness by the city of New Orléans 
to the sald school board, and that, wlthout having made sald allégation, ora- 
trix is wlthout rlght to proceed against thls défendant herein. Further an- 
swering, défendant shows and avers that it has been decreed in the judg- 
ments of oratrix herein sued on, and In other sults of a similar nature, by 
other parties, against the city of New Orléans, that oratrix and such other 
complalnants bave no cause of action against the city of New Orléans on ac- 
count of the clalms of the character sued on In the judgments hereinbefore 
referred to." 

Repllcation having been flled to this answer, on Mareh 22, 1897, the court 
ordered a référence to a master, "to take a fuU, true, fair, and perfect account 
of ail the funds, principal and Interest, recelved by the city of New Orléans 
from the school taxes levled In 1871, 1873, 1874, 1876, 1876, 1877, and 1878, 
of ail Interest remitted lUegally, of ail properties purchased for said taxes, 
as more fuUy prayed In the blll and supplemental bill filed herein, and to 
that effect the parties shall produce before sald master ail books, papers, doc- 
uments, to be examined, and which may be necessary or proper in the premi- 
ses." At thls stage of the proceeding, numerous Interveners, claiming to hâve 
judgments against the school board In ail respects similar to the judgments of 
Mrs. Fisher, Intervened, asklng to share In the proceeds of any amounts 
found due by the city of New Orléans on the accounting. 

May 22, 1897, the master reported as follows: "(1) The city of New Or- 
léans owes the school board, for the principal of school taxes collected and 
not paid over from the years 1871 to 1878, both inclusive, the amount of 
$23,180.03. (2) The proportion of the Interest actually collected by the city 
of New Orléans on the taxes of the years 1871 to 1878, both inclusive, up to 
January 1, 1897, to which the school board will be entitled. If It is entitled 
to the same proportion of the Interest as of the principal of sald taxes, is 
$48,758.75. It is a question of law whether the school board is entitled to any 
part of the Interest I think It Is. The Interest, as a mère accessory of the 
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principal, belongs, In my opinion, to the same person to whom the principal 
belongs. Accordingly, in my opinion, the amoiint tiie city of New Orléans 
now owes to the school board for taxes collected, and for interest ou the 
taxes collected, Is, as above stated, $71,938.78. (3) Properties bought in: The 
complainant abandoned the attempt to show that the city owed anything on 
account of properties purchased for taxes. (4) Interest lUegaliy remlttéd: 
The complainant claims that the city should be further charged with Interest 
on the portion of the taxes accrulng to the school tax fund, whether such 
Interest was actually collected by the city or not. In view of the great length 
of time that has elapsed, and the almost impossibllity of provlng now whether 
the Interest was collected or not, and In view of the fact that, under the as- 
sessment rolls, there always is an uncollectlble amount of interest, I do not 
think that the city ought to be charged with the interest whlch she is not 
shown to bave collected. No évidence of any kind was adduced before me 
on this subject. It was not shown that any part of the uncoUectible interest 
could hâve been collected or was illegally remitted. I therefore flnd that 
the city is not chargeable with the calculated amount of interest not collected. 
By agreement of the parties, the fées of the experts berein were flxed at two 
hundred and fifty dollars ($250) to each of them, or five hundred dollars ($500) 
to the two. The blU of B. H. Carter, the stenographer, for évidence taken 
In this case, is $21.50. I further find that the following parties hâve proved 
thelr claims against the fund herein, by judgments rendered in their favor 
agalnst the school board, in the civil district court for the parish of Orléans, 
namely: M. M. Fisher, $11,094.87; M. M. Fisher, $8,802.39; M. M. Fisher, 
$5,864.64; F. J. Gasquet, $57,059.09; José Venta, $21,297.72." This report 
was accompanied by two exhibits, showing the methods by whlch the amounts 
collected by the city, and due the school board, had been ascertained. 

March 31, 1897, the complainant, with several interveners, filed exceptions 
to the master'8 report, as foilows: "First exception: That the master failed 
to reserve the rights of thèse plaintiffs and interveners to the interest money 
collected by the city of New Orléans for the school fund slnce January, 1881. 
Your exceptors aver that, in the bill of complaint herein, it was averred that 
the city of New Orléans had remitted a large amount of interest to the tax- 
payers, and an attempt was made to hold the said city liable for sald interest 
whlch it was averred was illegally remitted; that on an examination of the 
accounts, your exceptors discovered that the greatest déficit came not from 
the Interest illegally remitted, but from a contract made by the city of New 
Orléans In 1881 with the civil sberiff, by virtue of which ail the interest 
accrued on the taxes was given and allowed to the sherlff as a part consid- 
ération of his services; that the city of New Orléans had no power or right, 
under the constitution, to increase the compensation of any officer, and said 
contract was ultra vires as trustée, and not binding on the cestul que trust; 
that your exceptors were delayed already so long by litigation In the enforce- 
ment of their clalm that they preferred that their right to further accounting 
should be reserved than to file a supplemental bill, with the permission of 
this honorable court; that, therefore, the rights of your exceptors to a fur- 
ther accounting on that head should bave been reserved by the master, and 
should be so now reserved by this Hon. court. Second exception: Your ex- 
ceptors aver that they found it extremely difficult, and a work of great mag- 
nitude, to arrive at the properties purchased by the city for the taxes; and, 
for the time being, your exceptors were not able to get at the correct descrip- 
tion of said properties; that the ofiicers of New Orléans are busy with the 
regular dutles, and your exceptors did not deem it expédient at the présent 
juncture to enforce their rights to an account of said properties, and their 
rights should be reserved. Thlrd exception: That the master failed to allow 
any interest on the moneys received by the city of New Orléans from the 
time the same was payable; that your exceptors are entiUed to interest with 
an annual rest, according to the rules and principles of equity and jurispru- 
dence; but they wlU content themselves with simple interest, reserving their 
rights to a further account when found necessary." 

And on June 7, 1897, the city of New Orléans flled exceptions to the report 
of the master, as foilows: "Défendant excepts to that part of the report of 
the master whereln he expresses bis opinion that the interest oa taxes la a 
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mère accessory of the principal, and belongs to the person to whom the prin- 
cipal belongs, and that, therefore, In hls opinion, the city of New Orléans owes 
the school board for taxes coUected and interest coUected. Excepter excepta 
to this oh the ground that, flrsf, It was no part of the master's duty, under 
hls référence, to décide this queêtion, or to express any opinion upon the ques- 
tion of law involved therein, but in the event that the court overrules this 
exception, and holds that such was his duty, then and in that case the city 
of New Orléans excepts to hls conclusions of law, and asserts that, on thé 
contrary, his conclusion Is erroneous; that the Interest does not follow the 
taxes, and does not belong to the party to whom the taxes belong. Défendant 
excepts to the statement of the master that the amount reported as coUected 
ont of the school taxes f rom 1871 to 1878, Inclusive, Is due by the city to the 
school board or to the board of liquidation at any time since Its collection." 

On June 27, 1897, the city of New Orléans flled what It denominated an 
exception to the jurlsdlction of the court ratlone materia and personse, therein 
averring "that plalntlfE's pétition contains no averment that the suit couid 
hâve been malntained by the assignors of the clalm sued upon by Mrs. H. M. 
Flsher in the suit whlch f orms the basis of this action." And on July 1, 1897, 
the city of New Orléans flled an alleged plea In abatement to the same pur- 
port as the above-entltled exception. This exception and this plea were af ter- 
wardS strlckeh from the flles as Irregular, and not flled in accordance with 
the rules. Thereafter the clty of New Orléans ofCered In open court to file 
a plea further attaeklng the Jurlsdlction of the court, whlch leave was re- 
fused; and, flnally, on January 22, 1808, the case came on for final hearing 
upon the biU, answer, repUcatlon, exhibits, proof , and testimôny, and master's 
report; whereupon, February 21, 1808, the court rendered judgment in favor 
of the eomplalnant and Interveners (wlth other détails ' not necessary to 
récite), as foliows: "It Is ordered, adjudged, and decreed that the city of 
New Orléans, trustée of the Spécial school taxes levied and coUected for the 
years 1871 to 1878, Inclusive, be condemned to pay plaintifC and Interveners 
the sald taxes, received and coUected by her, as foUows: $71,938.78 with 
flve per cent interest per annum on $71,139.60 from January 24, 1881, and 
on $799.18 from IMay 11, 1886, until paid. And It Is further ordered that this 
blU be retalned for a further accounting, and such orders and decrees as may 
be necessary." 

On April 23, 1898. the clty of New Orléans flled a pétition for a rehearing, 
on numerous grounds, whlch was ordered flled and flxed for hearing. Pending 
the rehearing, the November term. 1897, of the circuit court adjourned, and 
the April term, 1808, was opened, at whlch term the court passed upon the 
pétition for rehearing, as foUows: "Whereupon, and on considération thereof, 
It Is ortjeréd that a rehearing in this cause be, and the same is hereby, refused; 
and the court, pt its own motion, orders that the final decree rendered herein 
on February 2Ï, 1898, be, and the same is hereby, amended so as to only 
allow Interest on the amount recovered, to wit, $71,139.60, from February 21, 
189S, the date of said decree, Instead of from January 24, 1881, as heretofore 
allowed. The clerk will note this amendment on the margin of said decree." 

Subséquent to the decree, and prior to the décision upon the rehearing, a 
plea in abatement on the ground of alienage was put in by the city of New 
Orléans, to the efCect that M. M. Flsher, belng a citizen of Spain, is unable to 
prosecute this suit, and the suit should be abated, because a state of war 
exlsted between the kingdom of Spain and the United States of America 
and aU the subjects and cltizens thereof. There was a demurrer to this plea 
of alienage on varions grounds, but finaUy, in the opinion of the court, a suf- 
flclent answer was made thereto by proof that the eomplalnant Flsher was not 
a citizen of Spain, but was a citizen of Great Britain. From the decree of the 
circuit court, both parties hâve appealed. 

S. L. Gilmore, Jas. J. McLaughlin, and B. K. Miller, for city of 
New Orléans. 
Chas. Louque, for Fishér. 

Before PAEDEE and McCOKMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 
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PARDEE, Circuit Judge (after stating the facts as above). There 
are 14 assignments of error on the part of the city of New Orléans, 
many of which are argumentatively stated, but which we will con- 
sider in order, disregarding those argued in the briefs, but not spe- 
cifleally assigned. 

The first assignment of error is as f ollows : 

"It was error for the court to decree judgment against the clty for any part 
of the taxes of 1871, for thé reason that the évidence shows that no part of 
complainant's clalms arose durlng the year 1871; and, further, that the act of 
the législature which dlrected the city to impose a spécial tax of one-fourth 
per cent, was passed in the year 1873; therefore could not afCect the taxes of 
1871. Furthermore, it is error for the court to allow this decree against the 
city for taxes for 1871, for the reason that the complainant does not claim any 
share in the taxes of 1871, or any interest thereon, either in her original or 
supplemental bill; and it was error for the court to allow her more than she 
claimed. Consequently, the amount declared due out of taxes for 1871, to wit, 
$7,821.17, and the delinquent interest of taxes of 1871, $9,332.81, were allowed 
in error, and should be deducted." 

The grounds stated in this assignment form no part of the ex- 
ceptions flled to the master's report, and it can hardly be said that 
the judge below erred in this respect when his attention does not 
appear to hâve been called to it. Under article 254 of the consti- 
tution of 1879, and under Act No. 49 of 1880, the taxes due the 
school fund previous to 1879 constitute but one fund. Fisher v. 
Directors, 44 La. Ann. 184, 10 South. 494; Gasquet v. Board, 45 La, 
Ann. 342, 12 South. 506; Fisher v. Board, 48 La. Ann. 1077, 20 
South. 163. The record shows that the complainants' judgments 
are made payable out of the school taxes levied by the city of New 
Orléans prior to 1879. The prayer of the bill is for a full account, 
and for gênerai relief, and the order of référence speciiies the school 
taxes levied in 1871, and is not complained of. The objection, if 
good, which we do not admit, comes too late. 

The second assignment of error is as f ollows: 

"This being a suit for an accounting, the court erred In giving judgment 
against the clty for money that she never collected, in that the judgment in- 
cludes the sum of $11,933.27, which the master's reporf states is a discount 
allowed by the clty to the taxpayer for payment of school taxes; and as the 
bill only clalms and asks that the city be compelled to pay over the actual 
amount of cash collected, and as this money was never collected, we submit 
that it was error for the court to order it paid over. This being only a suit 
for an accounting, judgment cannot be had in the bill for anything but money 
actually collected." 

The question raised in this assignment does not appear to hâve 
been raised by exception to the master's report, and we fail to flnd 
in the master's report any référence to the spécial sum of |11,933.27 
as a discount allowed by the city to taxpayers for the payment of 
school taxes. The act of 1874 (No. 41, page 78), which provided 
for rebates or discount on taxes paid in full prior to the 20th of 
March in each year, expressly provided that no discount should be 
made upon school taxes. The matter herein urged is probably one 
of the détails embraced in the spécial accountant's report upon 
which the master's report was made up. We are not disposed to 
foUow the question through the exhibits, even if counsel should 
point the way. The assignment of error is not well taken. 
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The third assignment of error, as follows: 

"The évidence shows that the f uU amount of money collected for 1874 sehool 
taxes was turned over to the sehool board (see testimony of Clark Steen, and 
his report, oflered In évidence by complainant) ; and, such being the case, it 
is urged that it was error for the court to make the clty pay over any more 
moutfjr ont of the taxes of 1874, the city having already paid over ail that she 
owes on that year. Such belng thé case, the amount of $10,816.59 and $209.50, 
proportion of interest on sehool taxes for 1873, and the proper proportion of 
principal for sehool taxes for 1874 (to ascertain the amount of which a re- 
referenee to the master Is necesaary), are net due to the sehool board. While 
it is true that ail back taxes prier to 1879 are lumped into one fund, we urge 
that, in calling for an aceounting, it is suiHcient for the city to show, in order 
to be diseharged as far as the taxes of any particular year are concemed, that 
she has paid over the full amount of taxes due the sehool board for that year; 
and, having done this wlth the taxes for 1874, it is error for the court to or- 
der her to turn over any more of the taxes for that year." 

— Baises more matter involved in the master's report of which no 
complaint was made in the exceptions flled to the report, and the 
assignment need only be noticed because it contains an admission 
that ail the back taxes prior to 1879 were lumped into one fund. 

The fourth assignment of error raises the question of the com- 
plainants' remedy at law. A gênerai demurrer was flled to the bill, 
and the same was overruled, and no assignment of error covers the 
same, unless this fourth assignment be so considered. The counsel 
for the city of New Orléans say, in support of this assignment: "A 
reading of the judgment [which is found in the transcript] will show 
your honors that it is of such a nature that, by garnishment proceed- 
ings, she could hâve obtained ail needed relief under that judg- 
ment, and that that was ail that was required and necessary to col- 
lect anything due her by the city, or anything due the sehool board 
by the city. Consequently, as she has an adéquate remedy at law, 
it is wrong to permit her tp proceed in equity." On the other side, 
it is said : "Solicitors for complainants hâve been litigating during 
thèse ten years, and the only relief to be had is through the equity 
court." We consider the bill as a creditors' bill to reach equities 
existing between the sehool board of the city of New Orléans and the 
city of New Orléans, in which an aceounting between the two par- 
ties is necessary, in order to ascertain the indebtedness of the city to 
the city sehool board. No such relief can be obtained at law. 

The flfth assignment of error is to the effect that complainant has 
no right to sue the city of New Orléans, because her judgments are 
against the sehool board only, and she does not allège that the city 
owes. the sehool board anything. We think the issue of indebted- 
ness of the city of New Orléans to the sehool board is suiHciently as- 
serted in the bills, and is clearly put at issue in the answer. 

The sixth assignment of error is as follows : 

"The évidence shows that in suit No. 12,060 the city was garnished on July 
12, 1894, under a fl. fa., and answered under oath that she had one thousand 
eight hundred and ninety-three »/ioo dollars to the crédit of the sehool fund 
prior to 1879 on that date; and, having paid that amount over to Mrs. Fisher 
under her judgment, it was error for the court not to hold that said pay- 
ment to and acceptance by Mrs. Fisher, complainant herein, estopped her from 
traverslng said garnishment, as she is doing by this proceeding; and the court 
should hâve held such payment and acceptance as an estoppel and res judicata 
coneerning ail collections made up to July 12, 1894." 
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The proposition ennnciated in this assignment of error is that an 
issuance of exécution and garnishment proceedings tbereunder oper- 
ate an estoppel to a creditors' bill founded on the same judgment, 
and seeking an accounting between the judgment debtor and the 
garnishee. If the gênerai proposition should be conceded, its ap- 
plicability in the présent case is not apparent. In our view, the 
garnishment proceedings shown in this record were against the treas- 
urer of the city and ex ofQcio treasurer of the school board, — a stake- 
holder, — under which, at law, no accounting as between the city of 
New Orléans and the school board could hare been had. 

The seventh assignment of error is thus stated: 

"The court erred in approring the flnding of the master that the Interest 
or penalty on delinquent taxes formed a part of the taxes, and should be turned 
over to the board. But, even though this was correct (whlch course is not 
admitted), we hold that the court erred in ordering the city to pay over the 
penalty on the taxes -which she had already paid over. In any event, she 
should not be compelled to pay over the penalty on any taxes, except on those 
taxes which are still in her possession. In other words, the master's report 
shows $23,108.03 of principal; and we submit that only the penalties on this 
$23,108.03 should be turned over, and not the penalties on the taxes that were 
turned over to the board years ago." 

This assignment refers to the finding of the master's report hold- 
ing the city liable for interest collected upon back school taxes. 
The master said: "It is a question of law whether the school board 
is entitled to any part of the interest. I think it is. The interest, 
as a mère accessory of the principal, belongs to the same person to 
whom the principal belongs." Under the law, the school taxes car- 
ried 10 per cent, interest per annum the day they became delinquent. 
It was a penalty for nonpayment of the taxes. This interest, or pen- 
alty, for delayed payment of school taxes, formed no part of the 
city's proper revenues. The city in collecting the same was acting 
as a trustée for the school board. Delay in payment of taxes oper- 
ated to the préjudice, not of the city, but of the school fund and its 
creditors. We are unable to flnd any authority in law or morals 
for the city to appropriate to itself this interest. To allow such 
an apprppriation would be to reward the city for its own négligence 
in the collection of the taxes due the school fund. We fully agrée 
with the master that "the interest, as a mère accessory of the prin- 
cipal, belongs to the same person to whom the principal belongs." 
The assignment argumentatively claims that if the city is liable for 
the interest on taxes collected, which taxes hâve not been paid over, 
it is not liable for interest on taxes which it (the city) had collected, 
and, when paying over the taxes, had withheld. We are unable to 
see any différence in principle between the two cases. 

The eighth assignment of error complains of the action of the 
court below in striking from the records two certain documents, 
called pleas to the jurisdiction ratione materia et personse, which 
were flled irregularly after the case had been put at issue, and after 
the master's report and exceptions had been flled thereto. The cer- 
tiflcate of counsel is not attached to thèse documents, and they had 
no proper place in the files of the court. At the same time, it is 
to be noticed that the right to flle pleadings after the pleadings 
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have been regularly made under tlie ruies ia a matter within the 
discrétion of thie cliancellor, and not subject to review. Another 
serions objection to thèse alleged pleas is tbat, in so far as they at- 
tack the jurisdiction of the court in the original suit in the circuit 
court in which Mrs. Fisher recovered a judgment against the city 
school boardj and which is the basis of this creditors' bill, it seems 
clear to us that the pleas are oUJectionable. Mattingly v. Nye, 8 
Wall. 370. 

The ninth assignment of error does not appear to be based on 
any aflarmative ruling of the court below. It appears that leave was 
asked to file a plea to the jurisdiction, and an order to show cause 
issued, but no ruling made in the premises. 

The tenth assignment is to the effect that it was error not to have 
allowed the plea of prescription màde in the answer of the défend- 
ant; for, as it is claimed, the cause of action arose in 1873 and 
subséquent years, the last year being 1879, and the same was pre- 
scribed by 10 years. 

In the case of Gasquet v. Board, 45 La. Ann. 342, 12 South. 506, 
the suprême court of Louisiana, in passing on a plea of prescrip- 
tion in favor of the school board, said: 

"We thlnk the pleas of prescription are not well founded. Act 36 of 1873 
makes it very clear that the claims eyidenced by thèse certifleates were not 
payable absolûtely or at any partlculàr time. They are payable only ont of 
the revenues of the years for which they are Issued, and only when said rev- 
enues are coUected, and in the manner therein provided; and the act further 
declared that 'no writ of fl. fa. or mandamus shall lie for seizure of any school 
moneys, cr to direct or enforce Its paying out otherwlse than in the manner 
and séquence required in this act' This law formed a part of the contracts 
out of which the claims arose, and deprived the clalmants of any légal remedy 
to enforce payaient escept out of partlculàr revenues when àctually collected 
and covered into the treasury. The case is very much stronger and clearer 
than that of KIng Iron Bridge & Manufacturing Oo. v. Otoe Co., 124 U. S. 
459, 8 Sup. et. 582, in which the suprême court of the United States held 
that county warrants, payable only when there are funds in the treasury ap- 
plicable thereto, are not actionable untll the money for its payment is col- 
îected, and therefore not subject to the statute of limitations, except from the 
same time." 

The principles hère declared are in many respects applicable to 
the case in hand. The judgments sought to be enforced in this case 
were rendered since 1890, and the school certifleates sued on are in 
judgments, and this suit is brought within 10 years from the ren- 
dition of the judgments. The position of the city being that of 
trustée, her possession of the funds in question is not as owner, and 
prescription does not, as a gênerai proposition, run in favor of the 
trustée as long as the trust relation continues. In equity, the trus- 
tée should never be allowed to acquire trust funds by limitation. 
Daniell, Ch. PI. & Prac. 642; Oliver v. Piatt, 3 How. 411. 

The eleventh assignment .seeks to raise again the question of ju- 
risdiction of the circuit court in the original action, in which Mrs. 
Fisher obtained a judgment, and needs no further considération. 

The tweifth assignment is that the court, erred in holding the 
school taxes to be a trust fund in the hands of the city. The city 
was coUecting the school taxes for the school board, and therein act- 
ing as agent, and a trust naturally resulted. 
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The thirteenth assignment of error dénies the right of the com- 
plainants to claim an accounting f rom the city of New Orléans. 
This objection goes to the right of the complainants to maintain this 
suit for an accounting, which to us seems so plain that no argument 
is needed to sustain it. 

The fourteenth and last assignment of error is as follows: 

"It was error to order the whole fund ascertained by the master to be pald 
over. to complainant and interveners in this suit, because, if said fund is a 
trust fund, it is held for the benefit of ail interested in said fund, and the only 
part that should be paid to complainant and Interveners is thelr proportion of 
same; in other words, it was error for the court to ignore the rights of other 
certificate holders, not party to this suit, and who were not notified by publica- 
tion or cited herein; and, to ascertain what proportion of the fund should go 
to the complainant and interveners herein, a re-reference to the master Is 
necessary." 

To this, ail that is necessary to answer is that the suit is one 
brought for the beneflt of complainants and others similarly situated. 
Numerous complainants who désire to participate in the expenses 
of suit hâve àlready intervened, and, if there are others who désire 
to corne in before the final distribution of any funds realized, the 
circuit court will be open to them. 

John Fisher, natural tutor, etc., and others, complainants in tht 
court below, assign as error on their cross appeal — First, that, a new 
trial having been refused after the term in which decree was ren- 
dered, the circuit court was without jurisdiction, under equity rule 
No. 88 and other equity rules governing the practice of the court, 
to amend its decree; second, that under the equity jurisprudence, as 
well as under the Louisiana law, complainant and interveners were 
entitled to a decree carrying interest as was allowed by the original 
decree. 

The record shows that after the decree entered at the November 
term, and during that term, a pétition for rehearing was filed, sub- 
mitted, and taken under advisement; that, pending décision of the 
matter, the November term of the court was adjourned, and the fol- 
lowing April term commenced. As we understand the practice, 'the 
application for rehearing submitted and taken under advisement 
hindered the decree of the court as entered from becoming final, by 
the adjournment of the court; and it was compétent for the judge, 
at the foUowing term of court, to grant a full rehearing, or other- 
wise modify his decree. Goddard v. Ordway, 101 U. S. 745. 

Whether interest should be allowed upon the amounts decreed 
against the city, as directed in the original decree, présents a more 
important question. The master found that the school taxes and 
interest ou school taxes collected by the city of New Orléans for the 
years prior to 1879, and not paid over to the school board, and now 
owing, amounted to the sum of $71,938.78; and of this sum the lower 
court gave originally a decree with 5 per cent, interest on |71,139.60 
from January 24, 1881, and on |799.18 from May 11, 1896, until paid. 
The master's report is silent as to the dates on which the city of 
New Orléans had collected the several sums found due and owing 
by it to the school board; but the exhibits filed with the report 
show that ail of the sum of $71,139.60 was collected by the city prior 
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to Jannary 24, 1881, and the sum of $799.18 prior to May 8, 1897. 
It is not disputed that the amounts collected by the city as inter- 
est on délinquant school taxes hâve been used and appropriated by 
the city in its own affaira. The gênerai rule in equity is that a 
trustée who employs trust funds to his own advantage shall be 
charged interest. 
The Eevised Civil Code of Louisiana (section 3015) is as follows: 
"ïhe attorney Is answerable for the Interest of any sum of money he- has 
employed to his own use, from the time he has so employed it; and for that 
of any sum remainlng in his hands from the day he becomes a defaulter by 
delaying to pay It over." 

It thus appears that, by gênerai equity principles and by the 
Louisiana Civil Code, the city of New Orléans, as trustée, should be 
charged with interest. If the case is one showing that the city of 
New Orléans was a gross delinquent and an unfaithful trustée, equi- 
ty would further require that compound interest should be allowed 
upon ail sunas collected and retained by it, with six-month rests. 
The interest elaimed by the exception flled to the màster's report, 
and allowed in the original decree, and now elaimed upon appeal, is 
5 per cent., — the légal rate of interest flxed in Louisiana on ail 
debts from the time they become due, unless otherwise stipulated. 
The decree appealed from, as amended by the judge ex proprio motu 
when the pétition for rehearing was refused, allows no interest prior 
to the date of the decree. The amendment appears to hâve been 
suggested by the màster's report, to the effect that, at the date 
thereof, the city then owed the school board, for taxes collected 
and for interest on taxes collected, |71,938.78. An inspection of the 
report and the exhibits shows, however, that the moneys so found 
due hâve been for a long time in the hands of the city of New Or- 
léans. That the màster's report allowed no interest on thèse sums 
so held by the city was a spécifie ground of exception on the part 
of complainants to tlie màster's report, and exceptors said "that your 
exceptors are entitled to interest with an annual rest, according to 
the rules and principles of eguity and jurisprudence; but they will 
content themselves with simple interest, reserving their rights to a 
further account when found necessary." Under ail the circumstan- 
ces, as shown by the record, we are of opinion that an allowance of 
5 per cent, interest on the amounts collected by the city prior to 
January 24, 1881, and held and employed in the city's affairs since 
that date, would be just and équitable, and that the decree as origi- 
nally rendered by the circuit court was correct, except as to inter- 
est on the sum of $799.18, which was only allowable from May 9, 
1897, instead of from May 11, 1896. 

The decree appealed from is amended so as to allow 5 per cent, 
interest on the sum of $71,131.60 from January 24, 1881, and on the 
sum of $799.18 from May 8, 1897; and, as amended, the said decree 
is afflrmed, with costs against the city of New Orléans. 
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WARNER V. PEXOYBR et al. 
(Circuit Court of Appeals, Second Circuit. Kovembsr 3, 1808.) 

No. 82. 

1. National Banks— Liability op Directoes. 

It is ttie duty of the directors of a national banlîing association to 
exercise a gênerai supervision and control over its aft'airs. and tliey are 
required, in the performance of sucli duty, to act in good faith, witli 
ordinary diligence and intelligence, the measure of the care required 
being a question of fact, under the particular circumstances of each case. 
While they cannot devest themselves of such duty of gênerai supervision 
by committing It to the cashier, they may properly intrust him with ail 
dlscretionary powers whieh appertain to the Immédiate management of 
the business, including the discounting of paper; and they are not liable 
for losses occurring through his malversations, unless their ovyn proper 
care would hâve prevented such losses. Nor are they required to tal^e 
measures of unusual précaution, -when they hâve no reason to distrust 
the integrity or efflciency of the cashier or other employés. 

2. Samb — Négligence dp Committees. 

The cashier of a national bank permitted an outside corporation, in 
which he was interested, to become indebted to the banls, through over-' 
drafts and notes of its members, discounted to the amount of $72,000, 
whieh was the chief cause of the bank's failure. The directors had an 
examining committee, and a committee on discounts, whose duty it was 
to examine the bank's condition and securities periodically. In fact, the 
committees made no independent examination, but merely checked the 
notes by a list furnished by the cashier. One of such lists, which was 
approved some months before the failure, showed eight notes for $5,000 
each; but, although the capital of the bank was but $50,000, the members 
of the committee to whom the list was furnished had no recolleetion of 
having seen such notes, nor did they know of the large indebtedness of 
the corporation. Held, that the members of the committees were guilty 
of négligence which rendered them liable for the losses resulting from 
the mismanagement of the cashier, but that the other directors were not 
liable; it not appearing that they had knowledge of the négligent manner 
in which the committees, on whose reports they relied, had performed 
thelr dutles. 

S. Same — Action against Directors — Burden op Proof. 

In an action by the receiver of an insolvent national bank, to charge 
the directors with liability for losses, proof of gênerai supineness and 
looseness of management on their part is not sufficient to cast upon them 
the burden of exonerating themselves, as the court can only charge them 
with liability for losses shown to hâve resulted from their négligence. 

Appeal from tlie Circuit Court of the United States for the North- 
ern District of New York. 

This was a suit in equity, by John W. Warner, as receiver of the 
First National Bank of Watkins, N. Y., against William J. Penoyer 
and others, directors of said bank, to charge them with liability for 
losses alleged to hâve been caused by their négligence. There was 
a decree dismissing the bill (82 Fed. 181), from which complainant 
appeals., 

Edward W. Paige, for appellant. 
Frédéric K. CoUins, for appellees. 

Before WALLACE, LÂCOMBE, and SHIPMAN, Circuit Judges. 
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WALLACE, Circuit Judge. The First National Bank of Watkins 
was organized in 1883, had a capital of |50,000, was located in a 
village of about 3,000 population, and carried a line of deposits and 
discounts approximating |200,000. It had paid dividends semian- 
nually of 4 per cent., except in 1893, when the usual July dividend 
was not declared, So far as appears, it was a prosperous and well- 
conducted concern until within two years of the tirae of its failure. 
when, owing to the mismanagement, frauds, and criminal acts «" 
its cashier, its assets were depleted to the extent of about $140,000. 
Pebruary 8, 1894, its doors were closed, and its assets passed into 
the hands of a receiver. The receiver, alleging in his bill of com- 
plaint that the losses of the bank were attributable to the disregard 
of the directors of their trusts and duties, brought the présent action 
to charge them with the amount. The court below dismissed the 
bill, influenced largely by the judgment in Briggs v. Spaulding, 141 
U. S. 132, 11 Sup. Ot. 924, and convinced that the directors were less 
négligent than those who were absolved by the suprême court in 
that case. This appeal requires us to review the whole case made 
by the proofs, to détermine whether there was error in the décision. 

There is not a particle of évidence indicating that the directors 
were àware Of the culpable actions of the cashier. They trusted the 
cashier iiqplicitly, relying on his fidelity and capaeity, and had no 
suspicion ;of the real condition of the affairs of the bank, apparently 
not eren when the dividend was passed. 

Since its ôrganization until his death, whiçh occurred in August, 
1892, William M. Love, the father of the cashier, had been the prési- 
dent of the bank. He was the largest stockholder, and took an 
active part in conducting its business. While he supervised its af- 
faira, there were no serions irregularities on the part of the cashier. 
Thèse bçgan a month or so before his death, inferably when his 
failing health devolved larger control and opportunities upon the 
cashier. The cashier had acted in that capaeity since the ôrganiza- 
tion of the bank. He was a small stockholder, and was in good 
repute financially and morally. Upon his father's death, the man- 
agemeiit of the bank devolved almost exclusively upon him, none 
of the- directors being bankers, or men of much business expérience. 
August 27, 1892, the directors selected a new président, the défend- 
ant Tuttle, who had long been a director, and was probably as well 
qualifled as any of the board, voting him a small salary. Ile was a 
farmer, residing two or three miles from the village, and was one 
of the largest stockholders. He remained président until the bank 
failed, He visitéd the bank frequently, sometimes advised with the 
cashier abottt discounts, and, when the cashier was absent, signed 
drafts, aûd authorized small discounts. He was not familiar with 
bookkeeping, and never looked at any of the bank books. A leather 
wallèt, contaiûing thé dîscounted notes maturing the current month, 
was kept on the bank counter during business hours. He occasion- 
ally looked at some of the notes in this wallet. He never investi- 
gated the assets of the saf e. He relied on weekly statements pre- 
pared by the bookkeeper or cashier, 'and which he examined every 
Tuebdây inorning, and upon conférences with the cashier or clerks, 
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to keep himself înformed about the business and condition of the 
bank. The directors had an examining committee and a discount 
committee, but thèse committees only met at the semiannual meet- 
ings of the board of directors. At thèse meetings the cashier would 
bring in a list, prepared by him, of the outstanding discounted notes, 
and some of the members of the examining or discount committee 
would look the notes over, and tally and compare them with the 
cashier's list. At the meetings held in July, 1892, and in January 
and July, 1893, the discounts were reported as examined and ap- 
proved. 

The discount committee was composed of two directors and the 
président. One of thèse directors visited the bank two or three 
times a week, and approved such paper as the cashier asked him to 
consider. The other never acted. 

Periodical reports to the comptroUer of the currency, in the pre- 
scribed form, were prepared by the cashier; the attesting directors 
accepting his statements without any independent investigation. 
His statements were likewise accepted, without independent inves- 
tigation, at the semiannual meeting, as showing the condition of the 
bank. 

This summarizes the évidence respecting the supervision exercised 
by the président and directors of the business management of the 
bank. They did not at any time investigate, or cause an investiga- 
tion to be made of, its resources and liabilities. They ail deferred to 
the better judgment and banking expérience of the cashier, and, as 
testified to by the vice président, the entire management of the bank 
was practically left to him, as the man best qualifled of ail those 
who were interested in it. No évidence is in the record about the 
examinations by the ofScial bank examiners, or about the circum- 
stances which led to passing the semiannual dividend in July, 1893 ; 
nor is there any as to what took place at the semiannual meeting of 
the directors in January, 1894, the last meeting before the failure. 

The principal item of loss for which the receiver seeks to charge 
the défendants arose f rom transactions of the cashier with the .West- 
ern Improvement Company, an association engaged in land spécula- 
tion, having but little, if any, flnancial responsibility. The cashier 
was the vice président and a stockholder of that concern, and his 
associâtes were not résidents of Watkins. In April, 1892, he dis- 
counted a note for $3,046, made by Church, its président, and in- 
dorsed by Benger, its treasurer, and placed the proceeds to the crédit 
of its treasurer on the books of the bank. Thereafter, from time to 
time until the bank failed, he discounted other notes for the concern, 
among them 10, for $5,000 each, gave it âctitious crédits, and per- 
mitted it to overdraw its accounts. Nearly ail the notes were re- 
newed as they matured, and were carried unpaid until the failure. 
Some of the notes. were made and indorsed by the oflficers of the 
Company, some of them by the oflScers as individuels, and some by in- 
dividuals who were stockholders in the company. The discounted notes 
were entered regularly in the discount register. Whether or not they 
were kept in the wallet of the maturing notes does jiot satisfactorily 
appear. Kapell, the teller and bookkeeper, was not asked the question. 
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Miss Hore, the other bookkeeper, testifles that sbe ^oes not recollect 
having seen any of them. Tuttle testifles tliat he never saw any of 
tliem. Neither party examined tlie cashier as a witness, although 
his testimony was available. 

Wàen tlie bank failed, tlie Western Improvement Company owed 
it $72,000; about f 24,000 arising from overdrafts, and the balance 
from worthless discounts. None of the directors knew of the over- 
drafts, or seemed to hâve been aware of thèse discounts. The mem- 
bers of the examining committee testify that they hâve no recol- 
lection of having seen any of the discounted notes among those de- 
livered by the cashier to the directors at the semiannual meetings, 
except one for $2,500. The cashier's list presented at the meeting 
in July, 1893, is in évidence, and upon it appear eight notes, for 
$5,000 each; but the list does not give the names of the makers, or 
otherwise describe the notes, except as to three, two of which are 
marked "Lembeck," and the other «G. W. Co." Who "Lembeck" 
was does not appear, but "G. W. Co." probably designated the 
Goundry Wagon Company, a concern which was solvent at that 
time, and in which the vice président of the bank was interested. 
Thèse are the only notes in the list for above $3,000; the great 
majority of them being for sums below $300. It appears by the dis- 
count register that there were at that time unpaid flve notes, each 
for $5,000, discounted for the beneflt of the Western Improvement 
Company. The défendants Gray and Tuttle, who examined the dis- 
counts at that meeting, testify that they hâve no recollection about 
any of the $5,000 notes. 

The directors of a national banking association are authorized to 
appoint a cashier, and delegate to him ail the usual powers of such 
an office, including the discounting of notes. Eev. St. U. S. § 5136. 
To him is properly conflded the custody of its property, money, se- 
curities, and valuable paper, and the supervision of its books and 
accounts. He is the executive officer, who transacts its daily af- 
fairs. The directors cannot devest themselves of the duty of gên- 
erai supervision and control by committing this duty to him, but they 
properly may intrust to him ail the discretionary powers which 
usually appertain to the immédiate management of its business. 
Merchants' Bank v. State Bank, 10 Wall. 604; Wild v. Bank, 3 Mason. 
505, Ped. Cas. No. 17,646; Bank v. Steward, 37 Me. 519; Sturges 
V. Bank, 11 Ohib St. 153. 

Where they hâve acted in good faith and with ordinary diligence 
in exercising their duty of gênerai control and supervision, they 
are not liable for losses sustained through his malversations. They 
are not called upon to dévote themselves to the détails of the busi- 
ness management, and may properly commit thèse to clerks and 
bookkeepers, and to the superintendence of the cashier. They are 
not required to adopt any System of espionage over their cashier, 
or any of their subordinate agents, or to entertain suspicion without 
some apparent reason, and, until some circumstance transpires to 
awaken a just appréhension of their want of integrity, hâve a right 
to assume that »they are honestand faithful. Scott v. Depeyster. 
1 Edw. Ch. 513, 514; Knox v. Eden Musée Co., 148 N. Y. 441-460, 
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42 K E. 988; Percy v. Millaudon, 8 Mart. (N. S.) 68. Dîrectore are 
not merely required to be honest, but they must also bring to the 
discharge of the duties they undertake ordinary competency. "They 
cannot excuse imprudence or indifférence by showing honesty of 
intention, coupled with gross ignorance and inexpérience, or coupled 
with an absorption of their time and attention in their private af- 
faira." Williams v. McKay, 46 N. J. Eq. 25, 18 Atl. 824. Before 
thej can be made responsible for losses which hâve occurred through 
the mismanagement or dishonesty of the cashier, it must appear that 
such losses resulted as a conséquence of the omission of some duty 
on their part. If, in ail probability, thèse would hâve occurred just 
the same, notwithstanding they had been ordinarily diligent and vigi- 
lant, there is no justice in shifting them upon the directors, and no 
principle of law to justify it. They are responsible for their own 
acts and omissions, but not for those of co-directors in vyhich they 
hâve not actively or passively participated. 

It is manifest that the directors in this case relinquished almost 
untrammeled control of the bank to the cashier, and that their super- 
vision over its affairs was so superûcial as to be hardly more than 
perfunctory. But we are not satisfied that actionable négligence 
is imputable to them, collectively or individually, were it not found 
in their laxity of supervision over the discounts. They might hâve 
required periodical examinations of the books to be made by experts. 
They might hâve insisted upon verifying, by personal investigation 
f rom time to time, such détails of the bank's condition as they ought 
to hâve known before declaring diyidends, or as were required to 
be reported to the comptroller of the currency. And, if they had 
done so, this falsification of entries and accounts would probably hâve 
been discovered, if not prevented. But thèse would hâve been 
measures of unusual précaution, not imperative when there was no 
reason to distrust the integrity or efflciency of the cashier. They 
are not to be deemed remiss because they did not resort to ex- 
ceptional methods, or because they relied on the cashier's supervision 
over the books and accounts, or because they reposed confidence in 
his reports of the amount and other clérical détails of the assets and 
liabilities. They were under no duty to observe the extraordinary 
vigilance short of which a bank cannot be protected from the crimes 
conceived by a dishonest cashier. The systematic surveillance ob- 
served in large banks, especially in city banks, is not customary in 
the small village banks; and, in considering their conduct, we are 
at liberty to assume that the bank was visited and examined from 
time to time by those officers whose statutory duty it is to make a 
thorough investigation into ail the affairs of such institutions and 
a full and detailed report to the comptroller of the currency. Such 
investigations, however, cannot be expected to probe the value of the 
discounted paper of a bank. This dépends upon mattera outside the 
cognizance of such an officer, — not only on the genuineness of the 
signatures and the flnancial responsibility of the makers and in- 
dorsers, but upon varions extrinsic circumstances, as whether it is 
discounted for oïdinary business transactions or for spéculative en- 
terprisea. 
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We think it was incumbent npon the directors, in the exercise of 
ordinàry prudence, and as aî)art of their duty of gênerai supervision, 
to cause examination of this paper to be made witli reasonable fre- 
quency, and to keep themselves sufHciently informed about it to 
enable them fo pass an intelligent judgment upon its value. The 
solvency of the bank dépende^ upon the character of this paper, and 
no dividend could legitimately ■ be declared by the directors, unless 
they were reasonably certain that it was good and sufificient for the 
purpose. However honest and capable a bank cashier may be, he 
is not to be regarded as infallible; and directors are not justified in 
relinquishing to him unlimited discrétion in investing the capital 
and deposits, and acquiescing blindly in ail he does in that behalf. 
Perhaps the most important fonction of directors is to exercise an 
intelligent oversight upon the investments. See Bank Com'rs v. 
Bank of Buffàlo, 6 Paige, 497. 

The directors themselves recogïiized the propriety of maintaining 
careful supervision of the discounted paper. By resolution of the 
board, adopted in January, 1892; they provided that no notes of over 
$1,000 should be discounted unless approved by some member of 
the discount committee. At the meeting of the board in August, 
1892, at .which time the néw président was elected, an examining 
committee was appointed, with authority to meet once in each month. 
It was contemplated that this committee should examine notes 
monthly, as appears from the record of the board meeting in Janu- 
ary, 1893. We cannot doubt that, if the members of thèse commit- 
tees had faithfully discharged the duties thus committed to them, 
or, doing less than this, had manifested their détermination to ac- 
quaint themselves from time to time with the kind of paper which 
the bank was carrying, the bank would hâve escaped the greater part 
of the loss which it sustained through the paper discounted for the 
Western Improvement Company. More than this, if there had been 
reasonably diligent supervision of that character, its déterrent ef- 
fect upon the conduct of the cashier would hâve tended, and possibly 
would hâve sufflced, to prevent the overdrafts, the false crédits, and 
his misconduct generally. That they neglected such supervision, 
ànd did not usé ordinary cirçumspection over this paper, sufflciently 
appears frooi the fact that it was examined only onCe in six montas; 
that at no othër time did the président or any member of tûe two com- 
mittees undértàkè or suggést a methodical examination of it, or even 
any cursory investigation, béyond looking at such notes as the 
cashier saw fit to consult them about; and that at the semi- 
annual meeting the examinations were so perfunctory that no mem: 
bër of the committee is able to recall having noticed a single one of 
the éight $5,000 notes whicM were submitted to the committee on 
the occasion when the dividend was passed. If any inquiries had 
beén madé about any of thèse nbtes, exceptionally large in compari- 
àbii with the ordinary discounts, and representing in the aggregate 
nearly the wh'ole capital 'of the bank, some of the directors would 
hâve been likely to remember the circumstance. So unquestioned 
and autocratie was thé cbntrol over the discounts permitted'to the 
cashier that he apparently resented any criticism, and considered 
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it presumptuous; and the directors, unwilling to incur hîs displeas- 
ure. refrained from the appearance of surveillance. Mr. Oolgrove, 
a member of the discount committee, in his testimony exhibited tbs 
situation in the succinct statement: 

"I saw he was offended if I made any suggestions, and I liad every confi- 
dence In the way in whlch he condueted the business." 

The adjudication in Briggs v. Spaulding does not meet a case like 
this, because there is but little similarity in the spécial facts. As 
•was observed in the opinion, "each case has to be determined in 
view of ail the circumstances." Judge Story says (Story, Bailm. 
§ 11): 

"Indeed, what Is common or ordinary diligence is more a matter of fact 
than law." 

The gist of the décision in Briggs v. Spaulding is stated in the 
concluding part of the opinion, as follows: 

"Without revlewing the varions décisions on the subject, we hold that di- 
rectors niust exercise ordinary care and prudence in the administration of the 
afïairs of the banli, and that this includes something more than offlciatlng as 
flgureheads. They are entitled, under the law, to commit the banliing busi- 
ness, as deflned, to their duly-authorlzed officers; but this does not absolve 
them from the duty of reasonable supervision, nor ought they to be permit- 
ted to be shielded from llability because of want of knowledge of wrongdoing, 
if that ignorance is the resiilt of gross Inattention. But in tlils case we do 
not thinlc the défendants fairly liable for not preventing loss by putting the 
bank into liquidation within 90 days after they became directors, and it is 
really to that the case becômes reduced at last." 

In this there is nothing inconsistent with the gênerai ténor of 
the authorities. 

We are of the Opinion that only those directors, including the prés- 
ident, should be held responsible for the losses, who were members 
of the discount and examining committees. If thèse persons had 
performed their duties faithfully, while it cannot be said that there 
would hâve been nothing to criticise in the management of the bank, 
it may be reasonably inferred that the losses from the discounts for 
tîie beneflt of the Western Improvement Company would not hâve 
occurred. If the other directors were cognizant of the neglect of 
duty by thèse directors, the proofs do not show it. The members 
of thèse committees were the défendants Tuttle, Oolgrove, Bennett, 
Gray, and Haring. Haring became a member of the examining com- 
mittee at the July meeting, 1893, and should not be held responsible 
for any négligence on the part of his predecessors upon that com- 
mittee. We are not satisfled that there should be any recovery for 
the losses which did not accrue préviens to the directors' meeting of 
August, 1892. 

Perhaps other losses would hâve been prevented if the members 
of the discount and examining committees had properly discharged 
their duties, but the proofs do not satisfactorily show what. The 
fact that other paper turned ont eventually to be uncoUectible does 
not prove that it was such that the directors would hâve ref used to 
approve, if it had been brought to their notice at the time when 
it was discounted. As to ail thèse losses, the case for the complain- 
01F.-38 
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ant S6ems to hâve been prepared and presented upon the theory that 
when a bank bas failed, and it appears that there was a gênerai 
supineness and looseness of management by the directors, the bur- 
den of exonération for the losses is on the directors. This is not a 
correct theory. If it were, the cases would be few in which the di- 
rectors of a bank, wrecked by the misconduct of a cashier, could not 
be held accountable for ail the losses. The court cannot decree up- 
on conjecture. As against two of the directors, the case for the com- 
plainant is predicated upon their failure to attend the semiannual 
meetings of the board. It is not a necessary or legitimate inference 
that this omission was a contributory cause of the losses. It does 
not foUow, because a director has failed to attend meetings, that 
he is legally or morally responsible for the disasters that may hâve 
befallen his bank. In the présent case the board had provided for a 
reasonably vigilant supervision of the cashier. The cause of the 
losses was the neglect of those who had been appointed to keep 
watch of the discounts. Those directors who attended the meet- 
ings, and had no reason to suppose that the members of the discount 
and examining committees were neglecting their duties, are not re- 
sponsible for the losses, which are solely attributable to such neg- 
lect. The directors who did not attend the meetings are in no worse 
category. What could they hâve done or prevented, exercising com- 
mon diligence, if they had been présent? A director who has failed 
to act is not liable for the thefts or shortcomings. of the cashier, un- 
less it appears, inferentially, at least, that his omission had some 
proximate relation to the losses. 

We hâve reached the conclusion that there should be a decree 
against the directors named with great reluctance, because their 
neglect of a proper supervision^of the bank was in a sensé uninten- 
tional, and, is palliated by their business inexpérience, and they hâve 
already sustained very considérable losses as the principal stockhold- 
ers of the bank. 

The decree is reversed, with costs, and with instructions to the 
court below to decree, conformably with this opinion, against the 
défendants Tuttle, Oolgrove, Bennett, Gray, and Haring. As to the 
other défendants, the decree is aflBrmed, with costs. 



CITY OF UVALDB v. SPIBB. 

(Circuit Court of Appeals, Fif th Circuit. January 17, 1899.) 

No. 740. 

MuNioiPAi. Bonds— Epfect op Dissolution and Keincokporation dp Citt. 
After a clty, Incorporated under the gênerai laws of Texas, had issued 
certain negotiable bonds, quo warranto proceedlngs were Instituted by 
the State, and the corporation was held InvaUd, and dlssolved, as in- 
cluding terrltory not authorized by statute. Thereafter the city reln- 
corporated, leaving out such terrltory. •Held, that the validity of the 
bonds as an obligation of the city was not affected by the judgment of 
dissolution, nor the reincorporation with less terrltory. 

Same— RiQHTS DP PuRCHASBR— Notice op Illegalitt. 

The purehaser of municipal bonds, which recite that they are Issued 
under a statutory provision, cited, and an ordinance passed in conformity 
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thereto, a eopy of whlch Is printed on the back of the bonds, If such 
statute and ordlnance are sufflcient to authorize the issuance of the 
bonds, fs not chargeable with notice of collatéral facts, such as the 
disposition made of the bonds by the city, which might render them 
Invalid in the hands of one having actual knowledge of such facts. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

This was an action by Robert W. Spier against the city of Uyalde, 
Tex., on interest coupons from bonds issued by the city. 

The f ollowing findings of f act and conclusions of law were made by 
Judge MAXE Y in the circuit court : 

Findings of Fact. 

The foUowing facts were proved upon the trial of this cause: 

(1) That on the 29th day of June, 1888, pétition was duly âled by the requl- 
site number of citizens, with the proper authority, for the purposes of sub- 
mitting the question of whether the town of Uvalde should be incorporated. 
That thereupon said élection was ordered, and resulted in a majority vote 
for the Incorporation of said town, and that judgment was duly entered by 
the county judge of TJvalde county, as required by the statutes of Texas, 
declaring said town incorporated. That thereafter an élection was ordered 
held, by the proper authority, by the qualifled electors reslding in the territory 
embraced in said corporation, for the élection of municipal ofHcers for said 
corporation, and said élection was duly held, and municipal offlcers duly 
elected. That thereafter, to wit, on the 5th day of July, 1889, the city council 
of said city of Uvalde, by ordlnance duly enacted, adopted title 17, chapters 
1 to 10, of the Kevised Statutes of Texas, and amendments thereto, as the 
charter of the city of TJvalde, in lieu of the flrst incorporation. AU of whlch 
will fully appear by copies of said proceedings embodied in plaintifC's pétition 
or attached thereto as exhibits. 

(2) That thereafter, to wit, on the 7th day of February, 1891, the city coun- 
cil of said city of Uvalde duly and legally passed an ordlnance authorizing the 
issuance of certain waterworks bonds, in the sum of $10,000, and of the 
dénomination of $1,000 each, and 10 in number, which ordlnance was duly 
and legally published. That, in accordance with said ordlnance, the said 10 
bonds of said city of Uvalde were issued. In the form set out In plaintiff's 
pétition, together with the coupons attached thereto, and in the form set out 
In plaintiff's pétition; a copy of said ordlnance being printed on the reverse 
side of each bond. That said ordlnance Is as foUows, to wit: 

"Waterworks Bonds. 

"An Ordlnance. 

"An ordlnance providing for the issuance of ten thousand ($10,000) dollars 
of bonds, to be known and styled as 'Waterworks Bonds of the City of 
Uvalde, Texas,' and levying a tax and otberwise providing a fund for the 
payment of said bonds, principal and interest. 

"Section 1. Be It ordained by the city council of the city of Uvalde, Texas, 
that there shall be, and is hereby, ordered Issued ten thousand dollars ($10,000) 
in city of Uvalde coupon bonds, of the dénomination of one thousand ($1,000) 
dollars each, and which shall be known and styled on their face 'Uvalde Wa- 
terworks Bonds,' and the proeeeds of the sale of said bonds shall be used to 
induce and procure the érection of a System of waterworks in the town of 
Uvalde, and said bonds shall bear date February 7, 1891, and shall bear in- 
terest from February 7, 1891, at the rate of six (S) per cent, per annum, and 
shall mature fifty years from date. 

"Sec. 2. The interest on said bonds shall be payable upon présentation of 
the matured coupons at the Hanover National Bank of New York, in the city 
of New ïork, semiannually, on the lOth day of January, and lOth day of July 
in each year, flrst payment of interest to be payable July lOth, 1891. 

"Sec. 3. The bonds shall specify for wbat purpose they are issued, and the 
fund set apart for their payment 
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"Sec. 4. The bonds shall ta ail partlculars conform to clty charter requlre- 
ments. 

"Sec. 5, There shall be, and is hereby* levled an annual tax of twenty-five 
cents on the one hundred dollars, or as much as may be necessary for a 
sinking tnnâ, on ail valuatlon in reàl and personal property in the city oC 
Uvalde not exempt by law, for paying the aforesaid interest and creating a' 
sinliing fund for the payment of said bonds at maturity. Said tax is hereby 
levied for the year 1^1, and every i'ear hereafter, until said bonds, principal 
and Interest, are pald. Said tax to be coUeeted as other taxes: Provided, 
however, that, shonld the tax so levied not be sufflcient to pay said interest 
and create said sinking fund in any year, there shall be levied such additional 
tax as wlll be sufflcient to pay the interest and provide for the sinking fund. 

"Sec. 6. The interest and sinking fund so provided to be coUeeted shall not 
be diverted nor drawn upon for any other purpose: Provided, however, that 
said sinking fund may, as It accumulâtes, be Invested in bonds of the United 
States, the state of Texas, or countles In said state, as the city council may 
direct 

"Sec. 7. The city treasurer shall make semiannual reports as to the condi- 
tion of the said spécial fund. 

"Sec. 8. There shall be created and set aslde an annual sinking fund of two 
(2) per cent, ou the amount of bonds issued for the rédemption of said bonds 
at maturity. 

"Sec. 9. Thèse bonds are to be. issued puder the authority of articles 420 to 
434, chapter 4, Eeylsed Sta tûtes of Texas, and of city ordinance In conformity 
thereto, passed thls, the 7th day of February, A. D. 1891. 

"Sec. 10. This ordinance shaU take effect from and after passage and légal 
publication. 'William Davis, Mayor City of Uvalde. 

"Attest: . 

"L. N. Stratton, Clty Secretary." 

That said bonds are as follovfs, differlng only in numbers, and being num- 
bered from 1 to 10, inclusive, to wlt: 

"United States of America— ss. 

"State of Texas. 

"No. 1. Uvalde Waterworks Bonds. $1,000.00. 

"Know ail men by thèse présents, thàt the city of Uvalde, In the oounty of 
Uvalde, state of Texas, for value receivèd, hereby promises to pay to bearer, 
on the 7th day of February, 1941, one thoçsand dollars ($1,000), in gold coin 
of the United States of America, with interest thereon at the rate of six per 
cent, per annum from the 7th day of EVbruary, 1891, payable semiannuaUy, 
on the lOth day of January and July of each year, upon présentation and sur- 
render of the coupons hereto attached as they may fall due. The principal 
and interest of this bond payable at the Sanover National Bank of New York, 
in the city of New York. : Thls bond is one of a séries of ten bonds of like 
ténor and date, of the dénomination of one thousand dollars ($1,000) each, 
issued by said clty of Uvalde, under authority of arts. 420 to 424, chapter 4, 
Eevised Statutes of Texas, and of the city ordinance in conformity hereto, 
passed Feb. 7th, 1891, and printed on the reverse side hereof , to which réf- 
érence is made, and is issued for the purpose of securing the érection of a 
System of waterworks in the clty of Uvalde. 

"In witness whereof the said city, by its council, has caused this bond to 
be signed by the mayor of the city, and attested by the city secretary, with 
the city seal attached, this 7th day of Februarj', A. D. 1891. 

"[Seal.] William Davis, Mayor. 

"Attest: 

"Lee N. Stratton, City Secretary." 

That at the time of the Issuance of said bonds the taxable value of the 
property In the city of Uvalde, for the year 1891, amounted to $619,026. That 
tlie taxable value of the property in the city of Uvalde, for the year 1890, 
amounted to the sum of $422,203. That on said 7th day of February, 1891, 
ail of said bonds and coupons were delivered to the Uvalde Water-Supply 
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& Power Company, under the contract between said city of Uvalde and said 
Company, set up in defendant's answer, and the oi'dinance of said city of 
Uvalde, set up In said answer. That on the 14th day of September, 180J, 
said bonds and ail unmatured coupons were sold to E. D. Shepard & Co. in the 
usual course of trade, for value, and that said E. T>. Shepard & Co. purchasecî 
same In good faith, without any knowledge of any alleged lllegality In the issu- 
ance of said bonds, or any alleged lllegality in the incorporation of said city 
of Uvalde; and same were delivered to the said E. D. Shepard & Oo. with 
ail the unmatured coupons thereto attached. That thereat'ter the coupons 
herein sued upon were acquired by plaintiff herein from the said E. D. Shep- 
ard & Co., or their assignée, and plaintilî is now the owner and holder of the 
coupons sued upon. 

(3) That In the terrltory so embraced as the city of Uvalde there was, in 
addition to the terrltory actually embraced within the said city of Uvalde as 
it exlsted unincorporated, a large amount of rural terrltory, to wit: The ter- 
rltory actually covered by the town or city of Uvalde being one square mile 
of land, and the terrltory within the corporate Umlts flxed by said acts of In- 
corporation covering thirty-six square miles, includlng the square mile actually 
covered by said town or city. 

(4) That on the 26th day of August, 1891, a quo warrante proceeding was 
brought by the county attorney of Uvalde county, in the district court in and 
for said county, in the name of the state of Texas, on the relation of divers 
citizens, against the city of Uvalde, to dissolve said corporation, on the ground 
that I there was embraced within the Umlts of said corporation more terri- 
tory than was actually covered by the incorporated village, town, or city of 
Uvalde, as will fuUy appear by the copy of pétition or information in said 
proceeding attached to plaintiff 's pétition; and that said quo warrante pro- 
ceeding was prosecuted to judgment, and on the 22d day of March, 1892, 
judgment was therein rendered, as set out in the plaintiff' s pétition dissolving 
the said incorporation known as the said "City of Uvalde," and declaring the 
same was void. 

(5) That the only parties défendant to said proceedings were the said city 
of Uvalde and its municipal offlcers, named in plaintift's pétition flled therein. 

(6) That thereafter, on or about the 20th day of April, 1892, pétition was 
duly made to the county judge of Uvalde county, by the requislte number 
of citizens of the said city of Uvalde, for an élection, for the purpose of de- 
termlning the will of the people In regard to the incorporation of said city. 
and Is fuUy shown by a copy of said pétition set out in plaintiff' s pétition. 
That on or about the 20th day of April, 1892, said élection was duly ordered, 
as is shown by the order of said county judge, set out in plaintifE's said péti- 
tion; and that at said élection it was decided, by a majority vote, that said 
city should be incorporated, as will fully appear by the copies of the proceed- 
ings and the judgment of said county judge, in plaintiff's pétition set out. 
That thereafter, on or about the 16th day of May, 1892, an élection was duly 
ordered for the élection of municipal officers of said city by said county judge. 
and due notice given thereof, and said élection duly held, and offlcers duly 
elected, as will fully appear by the copies of the proceedings set out in plain- 
tiff's pétition. 

(7) Z"-:--t the coupons sued upon, principal and Interest, now amount to the 
sum of $4,678.05, In United States gold coin. 

(8) That at the tlme of the issuance and sale of said bonds the said city of 
Uvalde owed no other bonded debt than that represented by said bonds. 

(9) That on the 7th day of Pebruary, 1891, the said city of Uvalde, by or- 
dinance duly enacted, entered into a certain contract with the Uvalde Water- 
Supply & Power Company, providing, substantially, that whereas. the city 
councU of the city of Uvalde deemed it neeessary to provide for a more effi- 
cient protection of the property and taspayers of the said city from flre, and 
to seeure to the citizens Of said city a supply of water suitable for domestic 
purposes, and for further benefits to the city of Uvalde afterwards mentioned 
in said contract, said city gave and granted to the Uvalde Water-Supply & 
Power Company, their associâtes and assigns, the rights and privilège for 25 
years from the date of said ordinance of supplying the city of Uvalde and 
the citizens thereof with water for domestic use and for the extinguishmént 



598 91 FEDERAL REPORTER. 

of Ares, and anthorlzed sald TJvalde Water-Supply & Power Company to es- 
tablish and malntaln a System of waterworks in said clty, and eontalning 
varipus stipulations with référence to tîie obligations of the respective parties 
to said contract; the city agreelng to taice water for public purposes from said 
water-supply and power company, and to pay therefor $50 per annum per 
hydrant for 20 hydrants and $50 per annum for every additlonal hydrant 
required by the clty under the provisions of said contract, and the clty agree- 
lng to make an annual appropriation sufflclent to pay for the rental of sald 
hydrants, said hydrants to be used excluslvely for the certain public purposes 
named in contract, and it being further provided that the city should hâve 
the right to the use of water free of charge, if It paid ail hydrant rentals 
promptly, for certain other publie purposes named in said contract. The 
contract further flxed the maximum water rates not to exceed that of cities 
of the same size and inhabitants simllarly located in Texas, to be agreed upon 
between the city council and the said water-supply and power company. The 
contract contalns the following stipulation, also, to wlt: 

"The city of Uvalde shall hâve the right at Its option to acqulre by pur- 
chase and become the owner of sald works, including ail grounds, machinery, 
mains, pipes, buildings, franchises, and property thereto appertalning, at the 
expiration of flve years from the date of the acceptance of the works, or at 
any tlme thereafter, upon givlng one (1) year's notice of such intention, upon 
paying therefor to the owners thereof the commercial value of such property, 
to be ascertalned by appraisement as foUows, viz.: The sald city shall sélect 
one compétent person, and the owners of the waterworks another, and the 
two so selected shall sélect a thlrd person, or, in case they cannot agrée upon 
said thlrd person, a thlrd person shall be appolnted by the district judge of the 
judicial district, in which Uvalde county Is located, of Texas; and the'three 
(3) men so determlned upon shall appralse the value of sald property at its 
then cash value, which appraisement shall be binding upon the said Uvalde 
Water-Supply Company, thelr associâtes and assigne, as to the value thereof, 
but shall not be binding upon the city, unless said appraisement shall be 
ratlfled by the clty' council. And the clty shall hâve the right to become the 
owner of said works and property at the appraised value when sald appraise- 
ment shall be ratlfled by the city council. In case the clty shall not purchase 
and become the owner of the sald works and property as aforesaid, at the 
expiration of twenty-flve (25) years, then ail the rights, franchises, and priv- 
ilèges In thls contract granted to sald Uvalde Water-Supply & Power Com- 
pany, thelr associâtes and assigns, party of the flrst part herein, shall be ex- 
tended to sald parties for a further period of twenty-flve (25) years thereafter, 
subject to the right of said clty to purchase as aforesaid, and subject to ail 
duties, liabilitles, obligations, and penalties herein provided: Provided, how- 
ever, that if, at the tlme of the said purchase by the clty, said works and fran- 
chises shall be Incumbered by mortgages or otherwise, the city shall assume 
and pay such liabilitles as part of the appraised value as aforesaid, made 
and ascertalned, not to exceed appraised value." 

It was further stlpulated that the hydrant rentals to be paid by the city 
should, under certain conditions named In the contract, be applied to the pay- 
ment of interest on any outstanding bonds of said water-supply and power 
company then or thereafter to be Issued. It was further stlpulated that the 
city of Uvalde should make ail ordinances necessary to secure the said water- 
supply and power company and Its successors in the rights and privilèges 
granted In sald contract, so long as the same might be of force; and said 
contract further provided for the exemption of said water-supply and power 
company from city taxation for the period of 25 years, or until such time as 
the city might purchase the plant under the terms of the contract. It was 
further stlpulated that the cost of the waterworks, when completed, would 
be $35,000. It was further stlpulated that the city should issue $10,000 in 
6 per cent, bonds, and pay same to the water-supply and power company 
during the construction of the work, same to be placed to the crédit of the city 
for fire-hydrant rental, and the said water-supply and power company to 
pay the interest on the bonds delivered to It; the sald Uvalde Water-Supply 
& Power Company to exécute a bond In the sum of $15,000, to be approved 
by the clty council, conditioned that they should begin the work of construct- 
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Ing the plant within 30 days, and complète same on or before the Ist day of 
September, 1891, and also conditioned that the said water-supply and power 
Company should pay the interest on said $10,000 in bonds until such time as 
the principal should hâve been ail consumed by the city for flre-hydrant 
rentals, and containing other conditions not necessary to mention. 

(10) The copies of ail instruments and proceedings herein referred to as 
contained in plaintifC's pétition, or as exhlbits thereto, are made part of thèse 
flndlngs. 

Conclusions of Law. 

(1) The plaintiffi is shown by the proof to be a bona Me purchaser, for 
value, without notice, of the bonds, and coupons attached thereto, upon which 
suit is brought, and should theref ore recover. 

(2) The right of plaintiff to recover upon the coupons involved in the suit 
is neither defeated nor impalred by the judgment of the state district court 
dissolving the original incorporation of Uvalde and the subséquent reincor- 
poration of the City. Shapleigh v. City of San Angelo, 167 U. S. 646, 17 Sup. 
et. 967. 

(3) Judgment should be rendered for plaintiff against the défendant for the 
sum of $4,678.05, wlth légal Interest tbereon from the lOth day of May, 1898, 
and It is so ordered. 

John H. Clark and R. L. Bail, for plaintiff in error. 
Thos. H. Franklin, for défendant in error. 

Before PAEDEE and McCOKMICK, Circuit Judges, and PAE- 
LANGE, District Judge. 

PEE CUEIAM. In this case a jury was waived by stipulation in 
writing, and the cause was submitted to and tried by the court. A 
spécial finding of facts and conclusions of law were entered, and to the 
effect that the plaintiff below, défendant in error hère, was an innocent 
purchaser for value and without notice, either in fact or in law, of any 
irregularity attending the issuance or disposition of the bonds in ques- 
tion. On the facts as found, we agrée with the trial judge, and his 
judgment is afSrmed. 



PITKIN V. COWEN et al. 

(Circuit Court, S. D. Ohlo, B. D. January 13, 1899.) 

No. 873. 

1. Rbmoval op Caoses— Action against Pbderal Rbceivers. 

A fédéral court will take judicial notice that défendants, who are sued 
In the State court as receivers operating a railroad, are acting under its 
own appointment, as shown by its records, and hence that a fédéral ques- 
tion is diselosed, although the plalntiflC's pétition is silent as to the au- 
thority under which défendants were acting. 

2. Samb— Right of Receiver to Removb— Ancili,art Sdits. 

Under section 3 of the judiclary acts of 1887 and 1888, a suit against 
railroad receivers appointed by a fédéral court is not removable into such 
court from a state court on the ground that it is ancillary to the main 
suit In which the receivers were appointed, where the cause of action 
arose out of acts or transactions of the receivers "in carrying on the 
business connected with the property," and not out of any transaction of 
the insolvent corporation.! 

On Motion to Eemand. 

1 As to lemoval of suits by and against fédéral receivers, see note to Plow 
Works V. Finks, 26 C. C. A. 49. 
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H. H. & R. M. Gréer; for plaintifC ■ 
J. H. Collins, for défendants. 

THOMPSON, District Judge. This suit was commenced in tKe 
court of common pleas of Knox county, in this state, and was thence 
removed to this court. It is now submitted to the court upon a mo- 
tion to remand it to said court of common pleas, upon the ground that 
"neither the parties to the suit, nor the amount involved, entitles the 
défendants to hâve this case removed from said Knox county." This 
suit wa's brought against the défendant receivers to recover dam 
âges for the death of the plaintiff's intestate, wrongfully caused, as 
is alleged in the original pétition, by the négligence of the employés 
of the receivers in operating a train over the raiiroad in their charge. 
The amount claimed is |i,999. The original pétition allèges that the 
défendants were appointed receivers of the Baltimore & Ohio Eailway 
Company, and that, as such receivers, they are in possession of, and are 
novp operating, a line of raiiroad, part of which runs through the 
said county of Knox; but the pétition does not show by what court 
the receivers were appointed; and it is claimed on behalf of the plaintiff 
that no cause is shown in the original pétition for the removal of the 
case to this court, — in other words, that the original pétition does not 
show a fédéral question, diverse citizenship, or any other recognized 
cause justifying removal. 

It is well settled that, in order to justify a removal, the cause must 
appear in the original pétition, and it cannot be supplied by the aver- 
ments of the pétition for removal. There is no claim hère that the re- 
moval can be justifled upon the ground of diverse citizenship ; and it is 
claimed that no fédéral question is shown; that no facts are stated in 
the original pétition raising a fédéral question. It is conceded, and 
must be under the authorities, that, if it were shown in this pétition 
that the receivers were appointed by a United States court, then a féd- 
éral question would be presented, because, as said by the suprême court 
of the United States in BaiMay Co. v. Cox, 145 U. S. 603, 12 Sup. Ct. 
908: 

"As the receivers became such hy reason of, and derived their authority 
from, and operated the road in obédience to, the orders of the circuit court in 
the exercise of its judlcial powers, Ve hold that jurlsdlction exlsted, because 
thé suit was one arising under the constitution and laws of the United Slates." 

But it is said that, for aught that appears in the original pétition, 
thèse receivers may hâve been appointed by one of the state courts, and 
therefore no fédéral question is priesented. If, however, it appears from 
the pétition, in connection witb matters of which the court will 
take judicial notice, that thèse receivers were appointed by this court, 
then a fédéral question is presented, and cause for removal is shown. 
I thiîik this court may take judîèial notice of the fact that the receivers 
were appointed by this coijrt, This court is advised by its own record 
that they were appointed receivers of this road, and at the time of the 
death of plaintiff's intestate were, and now are, in control thereof , as 
such receivers; and this excludes any suggestion that they may hâve 
been appointed, and may be in possession of'the road, by the authority 
of a state court. I therefore hold that a fédéral question is sufîSciently 
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diown in the original pétition to furnish a basis for removal if the other 
necessary conditions exist to justify it. 

But it is claimed, in the second place, that the removal was not 
justifled, because the original pétition shows that the amount of the 
claim is less than |2,000. The défendants, on the other hand, daim 
that the suit is ancillary to the suit in which the receivers were ap- 
pointed, and is within the jurisdiction of this court, regardless of the 
citizenship of the parties, the nature of the controversy, or the amount 
involved. 

By section 1 of the act of congress of March 3, 1887, as corrected and 
amended by the act of August 13, 1888 (1 Supp. Rev. St. U. S. [2d. Ed.] 
p. 611), it is provided: 

"That the circuit courts of the United States shall hâve original cognizance, 
concurrent wlth the courts of the several states, of ail suits of a civil nature, 
at common law or in equity, where the matter in dispute exceeds, exclusive 
of interest and costs, the snm or value of two thousand dollars, and arislng 
under the constitution or laws of the United States* or treaties made, or which 
shall be made, under their authority." 

And by section 2 of said act it is provided: 

"That any suit of a civil nature at law or in equity, arislng under the con- 
stitution or laws of the United States, or treaties made, or which shall be 
made under their authority of which the circuit courts of the United States 
are given original jurisdiction by the preceding section, which may now be 
pending, or which may hereafter be brought, in any state court, may be re- 
moved by the défendant or défendants therein to the circuit court of the United 
States for the proper district" 

And by section 3 of said act of August 13, 1888 (1 Supp. Eev. St. 
U. S. [2d. Ed.] p. 614), it is provided that: 

"Every receiver or manager of any property appointed by any court of the 
United States may be sued in respect of any act or transaction of his in car- 
rying on the business connected with such property, without the previous leave 
of the court in which such receiver or manager was appointed, but such suit 
shall be subject to the gênerai equity jurisdiction of the court in which such 
receiver or manager was appointed so far as the same shall be necessary to 
the ends of justice." 

And the question is whether the removal was justifled under thèse 
acts. 

In support of their contention, counsel for the défendants cite a case 
on ail fours with the case at bar, and which in every point sustains the 
claim of the défendants. I refer to the case of Carpenter v. Eailway 
Co., 75 Fed. 850. In that case the court overruled the motion to re- 
mand, and in support of its action says: 

"And in the case of White v. Bwlng, 159 U. S. 36-40, 15 Sup. Ct. 1019, 

* * * the opinion of the court * * * asserts that, where a circuit court 
obtains jurisdiction over an insolvent corporation by the filing of an original 
bill and by the appolntment of a receiver, 'any suit by or against sucli receiver, 
in the course of the winding up of such corporation, whether for the collection 
of its assets or for the défense of its property rights, must be regarded as 
ancillary to the main suit, and as cognizable in the circuit court, regardless 
either of the citizenship of the parties, or of the amount in controversy.' 

* * * And, 'where an insolvent corporation is placed in the hand s of a 
receiver of the circuit court, such appointment draws to the jurisdiction of 
that court the control of Its assets, so far as persons having claims to par- 
tlcipate in the distribution of such assets are coucerned, and that parties must 
go into that court in order to assert their rights, prove their demands, and 
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recelve whatever may be due them, or thelr share or Interest In the estate. 
* • * There Is just as much reason for questloning the jurisdictlon of 
the court lu thls case upon the ground of the want of diverse cltizenship as 
upon the ground that the requlsite amount is not Involved.' " 

It will be observed, however, that the language quoted from White 
V. Ewing is used with référence to the "winding up," not to the "car- 
rying on," of the business of an insolvent corporation. It refers to 
suits brought to adjudicate claims due to or from the insolvent corpora- 
tion, necessary to be determined in order to a distribution of the f und, 
— to transactions of the insolvent corporation, and not to transactions 
of receivers; and the suits therefore were ancillary to the main suit, 
and could only be brought by leàve of the court in vifhich the main suit 
was pending. The statutes above cited do not authorize the receiver 
to be sued in such cases. They only authorize him to "be sued in respect 
of any act or transaction of his in carrying on the business connected" 
with the property in his hands. This view of the lav? is supported by 
the following cases: Central Trust Co. v. East Tennessee, V. & G. Ry. 
Co., 59 Ped. 523; McNuIta v. Lochridge, 141 U. S. 327, 12 Sup. Ct. 11; 
Eailway Co. v. Johnson, 151 U. S. 81, 14 Sup. Ct. 250. 

It appearing, therefore, that this suit was brought against, the re- 
ceivers in respect of an act or transaction of theirs in carrying on the 
business connected with the property in their hands, and, the amount 
claimed being less than |2,000, I am of opinion that the case was not 
removable. To hold otherwise would nullify the statute, and make the 
jurisdiction of the state courts in such cases dépendent upon the mère 
wilI of the receivers. I do not think the statute is open to any such 
construction. I believe that congress intended that persons having 
claims against a receiver incurred in carrying on a business in con- 
nection with the property in his hands, where the amount was under 
$2,000, might sue in the state courts in the locality where the cause of 
action arose, and not be compelled to bear the expense of litigation in 
a TJnited States court, often far from the place where the claimants 
réside. The statute is peculiarly applicable to receiverships of rail- 
roads. When the claim is litigated in the state court, if it résulta in a 
judgment in favor of the plaintiff, then his claim must be presented to 
this court, as the court in which the receiver was appointed; and this 
court, under the last clause of section 3, will détermine the place and 
rank of such claim in the distribution of the property in the hands of 
the receiver. The motion to remand, therefore, will be sustained. 



CUMMINGS et al. v. CUMMINGS et al. 

(Circuit Court, W. T>. North Carolina. January 17, 1899.) 

Taxation— Epfect of Sale for Taxes— Laws of Nouth Carolina. 

Under the laws of North Carolina the claim and lien of the state for 
taxes on real estate is in rem; and although land is in the possession of a 
llfe tenant, upon whom rests the légal duty of paying the taxes thereon, 
a sale for their nonpayment conveys the entire tltle, and not merely the 
llfe estate. 
Samb— Adthority to Exécute Tax Dbed— Expirationof Sherifp's Term. 
Under the statutes of North Carolina, a sheriff who, as tax eollector, 
has received tax lists for collection, may seU realty, for nonpayment of 
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taxes chargea thereon, after his term of office as sheriffi has expired, and 
is also the proper pprson to exécute deeds on sales so made by him; and 
a deed executed by bis successor on such a sale, except in case of his death, 
as to whieh spécial provision is made, is void. 

This is a suit in equity by Nellie L. Cummings and S. Alice Olum- 
mings, minors, by their next friend, K. P. Alexander, against P. A. 
Cummings and others, to establish riglits in certain real estate. 

T. H. Cobb, for plaintiffs. 

Merrimon & Merrimon, for défendants. 

SDIONTON, Circuit Judge. Thèse points hâve thus far been de- 
cided in this case: That the trust deed executed by Mrs. Cummings 
to Child, trustée, purporting to be a deed of trust of the land pur- 
chased by her to secure unpaid purchase money, being the deed of a 
married woman, was not executed in accordance with the law of North 
Carolina, and was inoperative. That Child, trustée, took no power of 
sale thereunder. That the sale made by Doubleday, who had been 
substituted in lieu of Child, the deceased trustée, was aise inoperative 
and void. That this sale was made because of the nonpayment of a 
note of |500 and interest, the remainder of the purchase money unpaid, 
charged to be an incumbrance on the estate; and that in no event could 
the purchase by P. A. Cummings at that sale, and his payment of the 
amount due, operate so as to entitle him to a conveyance in fee. He 
was the life tenant. He could not, by this act, deprive the complain- 
ants, tenants in remainder, of their estate; but his payment of the bal- 
ance due, and the removal of the incumbrance, inured, not to his bene- 
fit solely, but to the beneflt of the inheritance. That, no.twithstanding 
the conveyance in fee to him, he remained and continued to be the 
tenant for life. 

The lot of land has been sold for the nonpayment of the tax thereon. , 
The question now is as to the efifect of this sale. P. A. Cummings, having 
obtained a conveyance in fee of this lot, executed a deed of trust con- 
veying the légal estate therein to D. C. Waddell, in trust to secure the 
sum of |3,000 borrowed by him from A. J. Lyman and A. B. Lyman. 
Subsequently he executed a second deed of trust or mortgage to thèse 
Lymans as part security for another loan of $3,000. By express terms, 
in both of thèse deeds, Cummings bound himself to pay ail taxes accru- 
ing on this lot. As he only had a life estate in the lot, he could only 
bind the life estate. The land was listed for the taxes of 1892 in the 
name of P. A. Cummings. This was known by the Lymans. The 
tax was not paid. At the time of the listing and the nonpayment of 
the tax, Eeynolds was the sheriff of Buncombe county, in which the 
land lay. His term of ofllice as sheriff expired Ist December, 1892. 
He then beeame the tax coUector. On llth July, 1893, he offered for 
sale this lot of land for nonpayment of the tax, and it was bid in by 
J. E. Eankin, chairman, he being then chairman of the board of county 
commissioners. Subsequently, Ist September, 1894, a. conveyance of 
this lot of land was made by J. H. Weaver, tax collecter, to A. H. 
Lyman and C. E. Lyman, as assignées of the county commissioners. 
The complainants, who were then, and still are, minors, more than a 
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year after tMs conveyance tendered to thèse purchasers the amount 
pàid by them, with ail proper interest, and were by them referred to 
Weaver, the tax côllector. Thèy then paid to Weayer, tax collector, this 
amount, taking his receipt therefor. He made at the time, in the sale 
booli, the memoranda required on the rédemption of land sold for taxes. 
The bill has been taken pro çonfesso against ail the défendants ex- 
cept A. J. Lyman and A. B. Lyman, who are in no way connected with 
A. H. Lyman and E. 0. Lyman. The complainants contend that P. A. 
Cummings, the tenant by the curtesy, having neglected to pay the tax 
on this lot of land for so long a time that it was sold for taxes, and not 
having redeemed the same within one year after such sale, has forfeited 
his estate to the remainder-men, who hâve themselves redeemed the 
land. Acts N. C. 1893, c. 297, § 99. As tenant for life, Cummings 
was bound to keep down the taxes. Black, Tax Titles, § 285. When 
he conveyed his interest and estate under the trust deed and mortgage, 
he conveyed it bound by this burden. He cqvenanted in thèse deeds 
to pay the taxes as they accrued. By law and by deed he was quoad 
this lot of land the taxpayer. Recognizing this, the lot was listed in 
his name, with the knowledge of the Lymans. He received due no- 
tice that his tax was due and unpaid. This, too, was within the actuaJ, 
knowledge of the Lymans, to whom, upon inquiry, he promised that he 
would not neglect it. Upon his failure to fulflll the duty thus imposed 
on hùn by law, by his own deeds, and by his verbal promises, the lot 
was put up for sale, and was sold. Assuming, for the présent, that 
ail the proceedings leading up to this sale were regular, or that, if 
any irregularities existed, they hâve been cùred, it is clear that the 
whole title to this lot — ^the fee — was forfeited and sold. The state 
of North Oarolina has the ultimate ownership of ail the land within its 
boundaries. Thèse lands are held under the state subject to the pay- 
ment of the taxes assessed thereon, The lien of the state therefor is 
. in rem. The state looks to the res for the tax. If the tax be not paid, 
the state can sell the land. Moore v. Byrd (S. C.) 23 S. E. 968. In- 
deed, one reason why the life. tenant is bound to keep down the tax 
is that he is bound to préserve the interest of the remainder-men. If 
the tax be not paid, the inheritance may be forfeited. So the question 
need not be discussed whether the life estate only has been forfeited, 
or the reversion left in Cummings after his deed of trust. If anything 
be forfeited, it is the whole estate, because the tax is assessed on the 
res. This, also, is clear from.the terms of the act under which this 
lot was listed by Cummings (Acts N. C. 1891, c. 326, § 12): "Every 
person required to list property shall make out and deliver to the llst 
taker a statement verifled by his oath of ail the property, real and Per- 
sonal, in his possession or under his control on Ist of June, either as 
owner or holder thereof." It is admitted that this lot was then in 
possession of Cummings, as holder or owner thereof. Has this lot of 
land been forfeited? The law of North Carolina requires certain 
things to be done by the taxpayer. Upon the failure to do thèse, his 
land is subject. to the f orfeiture. When thèse acts are not done, then 
the officers of the state must do certain other acts leading up to the 
sale, purchase, and conveyance of the land, and then the title of the 
former owner is gone, and the purchaser takes the title. Ali thèse are 
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essential prerequisites. The taxpayer must fail to do the things he 
should hâve done. The ofûcers of the state must pursue the methods 
prescribed. The purchaser must conf orm to the Une imposed on him 
in the acts of the législature, otherwise the forfeiture is not complète. 
The complainants contend that there was a yalid forfeiture of this 
property, and that the rights of the purchaser were assured, subject to 
their right of rédemption; that they hâve exercised this right of ré- 
demption, and that they can now get ail that the purchaser was entitled 
to. Their rights dépend, therefore, in great measure, if not altogether, 
on the rights of the purchaser. The vital question, therefore, is as to 
thèse rights. The law of North Carolina gives to the deed executed 
to the purchaser after a sale for nonpayment of taxes great and over- 
whelming force. So drastic is its effect that the constitutionality of 
the law is gravely disputed. The suprême court of that state, in per- 
haps its most récent décision, has avoided passing upon it. Peebles 
V. Taylor (1896) 24 S. E. 797, end of opinion. Be this as it may, the 
deed is the culminating act, the exécution of the power of forfeiture, 
the final judgment of forfeiture, essential to the forfeiture. When a 
sale for nonpayment of taxes itakes place, the ofiQcer authorized to 
make the sale gives to the highest bJdder at the sale a certiflcate to that 
effect. The purchaser is not then entitled to the deed. That can 
only be executed upon the présentation and delivery of the certiiicate 
at any time within one year after the sale, or proof of the loss and of 
the contents of the certiflcate. Acts 1893, c. 296, § 64. The purchaser 
can either demand a deed or he can foreclose the lien the state has on 
the land for ail unpaid taxes, by proceedings for foreclosure. Section 
80 of the same act. And section 81 déclares: 

*'If the owner of àny such certiflcate shall fail or neglect eitlier to demand a 
deed tliereon or to commence an action for tlie foreclosure of tlie same as 
provided In the preceding section, within two years from the date thereof, 
the same shall cease to be valid or of any force whatever, either as against 
the person holding or owning the title adverse thereto, and ail other persans, 
or as against the state, county and ail other municipal subdivisions thereof." 

When this property was listed, and the tax was assessed, Reynolds 
was the oflScer charged with the collection of the taxes, he being the 
sheriff of the county. His term of office à.s sheriff expired Ist De- 
cember, 1892, before any sale of the land had been had. He ofEered 
the land for sale in July, 1893. Assuming, for the sake of argument, 
that the proper entry was made of the purchase in the name of the 
county, and that there was a proper assignment to A. H. Lyman and 
C. E. Lyman, a deed was executed to them by J. H. Weaver, tax col- 
lecter, Ist September, 1894. The sale was properly made by Reynolds, 
although it was made after his term of office had expired. When the 
tax lists were put into his hands, he was charged with the full amount 
of them, and he was bound to discharge himself. He therefore could 
retain the list, and collect the taxes thereon. In State v. McNeill, 74 
N. C. 537, the court says: 

"If the sheriff is re-elected, as it happened in this case, he is then bound 
to collect the taxes of the preceding year, but this is by virtue of his former 
élection, and under the responsibllity of his old bond. The duty of collectlng 
taxes is not incident to the office of sheriff, though ordinarily discharged 
with that office. The duty, therefore, does not termlnate with the office. 
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but he Is boun^ to go on and colleet the taxes after the term of his office 
bas expired, and the surettes on his bond are liable for the moneys by him 
collected, or that should hâve been coUected, after that time." 

Eeynolds then had the right to sell. If he had the right to sell, he 
had the right to doanything to consummate the sale. He should hâve 
executed the deed. This clearly appears from the language of chapter 
242, Act 1891, which déclares that when a tax coUector has made a 
sale, and then dies before making a deed, his successor in office shall be 
the proper person to make the deed. This is the only case in which 
the successor in otâce is clothed with any such power. It arises ex 
necessitate. "Expressio unius est exclusio alterius." If he be alive, 
he is the person to make the deed. Reynolds is alive. Certainly he 
was alive when this deed was made. This being so, A. H. Lyman and 
0. E. Lyman hâve no deed; and the time for obtaining one has passed, 
under section 81, c. 297, Acts 1893, above quoted. The rights of the 
persons holding or owning adverse title to that purported to be con- 
veyed in the deed are not affected. And as the tax collector has re- 
ceived ail the tax due, and the interest thereon, the state has no 
claim. There is no forfeiture. 



KOSZTBLNIK v. BETHLEHEM IBON CO. 

(Circuit Court, B. D. New Yorli. November 12, 189S.) 

1. Plbading— Dbnial of Exbcut on of Relbasb — Vérification on Informa- 
tion AND Belief. 

Where It is shown that a plaintiff is unable to read the English lan- 
guage, he will be permitted to deny the exécution of a release pleaded by 
défendant, and written in English, on information and belief; nor will a 
second paragraph of the reply be strielien out which allèges that, if he 
executed the release, he did so in ignorance of the nature of the instru- 
ments, and by reason of the fraudulent misrepresentations of défendant 
as to its contents. 

3. EbLBASE— AVOIDANCB FOR FbADD— DEFENSE IN ACTION AT LaW. 

A plaintiff may show fraud touching its exécution to avoid a release 
pleaded as a défense in an action at law, but not fraud inducing him to 
enter Into contract of release, which is an équitable défense. 

On Motion Attacking Sufficiency of Eeply. 

Catlin & Nekarda, for plaintiff. 
Lord, Day & Lord, for défendant. 

THOMAS, District Judge. This action is brought by the plaintiff 
to recover for personal injuries alleged to hâve been received by rea- 
son of the négligence of the défendant. The answer allèges as a sep- 
arate défense that the plaintiff, for a valuable considération, executed 
a release, discharging the cause of action. Upon the defendant's 
motion, the court directed the plaintiff to reply to this défense. There- 
upon a reply was served by the plaintiff, which contains two subdi- 
visions, as follows: 

"First. He dénies on information and belief ail the allégations in said second 
défense contained. Second. For a further reply to said défense, plaintiff al- 
lèges that, if the instrument in writing described In said answer was signed 
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or executed by hîm, hls signature thereto was obtaineiî by the fraud and mis- 
representation of defendant's agents, in suppressing and conceallng from hlm 
the faet that the same was a release, and in falsely misrepresenting the con- 
tents of the same to the plalntiff, and in indueing plaintiff to sign the same 
without linowledge of its contents, he being unable to read said paper, by 
reason of his Ignorance of the English language; and the said instrument was 
executed in conséquence of such fraud and misrepresentatlon, and not other- 
wise." 

A motion is now made "for an order striking ont paragraph 1 of 
the reply as sham, and for a judgment upon the remainder of the said 
reply as frivolous." It appears from the évidence presented upon 
this motion that the plaintiff is unable to speak or read the English 
language; but the defendant's évidence tends to show that the re- 
lease, which was in the English language, was at the time of its ex- 
écution read to the plaintiff in his native tongue, and the nature of 
the contents thereof explained; that the plaintiff thereupon stated 
that he understood it, and that it was satisfactory; and that he forth- 
with signed the same; and that the plaintiff received the sum of |50 
in money as a considération for said release. It is urged on the part 
of the plaintiff that, on account ot his ignorance of the English lan- 
guage, he can only deny upon information and belief that he executed 
the release. By reason of the peculiar facts stated in this case, it is 
sufHcient that the déniai of the release is upon information and belief. 

The second subdivision of the reply is but a statement that, if the 
plaintiff's information and belief be incorrect, nevertheless he was 
induced to exécute the release by false représentations as to its con- 
tents, and as to the nature of the paper presented to him for signa- 
ture. It wiU be observed that the charge of fraud relates simply to 
the exécution of the paper, and not to any facts or circumstances 
indueing to the contract. It may be that the plaintiff could prove 
under the first subdivision whatever would be permitted in avoidance 
of the release in an action at law; but, as no harm arises from the 
amplification of the reply as contained in the second paragraph, there 
is no occasion for adjudging it frivolous, even if it could be deemed 
redundant. 

Under the pleadings as they now stand, upon proof of the release on 
the trial, the plaintiff will be permitted to show any fraud touching 
the' exécution of the instrument, but will not be entitled to show that 
he was induced to make the contract of release by fraudulent repré- 
sentations, which would constitute an équitable, and not a légal, dé- 
fense. Shampeau v. Lumber Go., 42 Fed. 760; George v. Tate, 102 
U. S. 564, 570. If the plaintiff seeks to avoid the release by reason 
of false représentations, whereby he was induced to make the con- 
tract, he must pursue his remedy by a suit in equity. It does not 
appear to the court that the reply is sham, or that the second subdi- 
vision thereof is frivolous, or, under the facts presented, inconsistent 
with the first subdivision. The motion is denied. 
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UNITED SÏATES V. STUBBS. 

(District Court, S. D. New Yorls. November 22, 1898.) 

StAmp Tax — Pbophihtaky Articles— "Ukcompoundbd Médicinal Drdgs. " 
The terms "uncompounded médicinal drugs or cliemicals" in section 
20 of tlie aet of June 13, 1898 (chapter 448), are used In their pharmaceu- 
tlcal ^nse, and mean a drug or Chemical that is not a mixture of différent 
substances, but a single entlty or substance only, though this substance 
may be a chemical compound. Patent medlcines and other proprletary 
articles that are mixtures, are taxable under Schedule B; but those that 
are not made by mixing or compounding in the pharmaceutical sensé, 
but are single distinct substances, whether elementary or strict chemical 
compounds, are withln the exception of section 20 and need not be 
stamped. 

At Law. 

Henry L. Burnett, U. S. Atty., and Arthur M. King, Asst. U. S. Atty. 
Dickérson & Brown, for claimant. 

BROWN, District Judge. The above libel was filed to enforce an^ 
alleged fôrfeiture of a'quantity of Aristôl, Phenacetine and 10 other 
articles, under sections 20 and 22 of the act of June 18, 1898 (chapter 
448), for being offered for sale withotit being stamped as proprietary 
articles. The only question raised was whether the articles are by 
that act subject to a stàmp tax. A jury trial being waived, the cause 
has been heard by the court without a juiy. 

It was admitted that ail the articles in question are covered by pat- 
ents and a trade-mark, and that ail are proprietary médicinal articles. 
As such, according to Schedule B (page 462), ail would be subject to 
a stamp tax without doubt, except for the proviso of section 20. 
The lattçr section pro vides: 

"That no stamp tax shâll bé imposed upon any uncompounded médicinal 
drug or chemical, nor upob any' medieine sold to or for the use of any person 
whîeh may be mlxed or compounded for sald person according to the written 
recipe or prescription of any practlclng physidan or surgeon, or which may 
be put up or compounded for sa,ld person by a druggist or pharmacist selling at 
retail only. The, stamp taxes provlded for In Schedule B of this act shall apply 
to ail médicinal articles compounded by any formula, ptblished or unpubllshed, 
which are put up In style or manner simllar to that of patent, trade-marli, or 
proprietary medlclne in gênerai, or which are advertised on the paclsage or oth- 
erwlse as remédies or spécifies for any ailment, or as having any spécial claim to 
merit, or to any peculiar advantage in mode of préparation, quality, use or 
efCect." ' 

This spécifie proviso establishes an exception to the gênerai lan- 
guage of Schedule B and excludes f rom liability to tax ail such articles 
as corne within the proviso, even though they may be proprietary 
médicinal articles or covered by a patent or trade-mark. For the 
latter part of the clause above quoted shows clearly that in framing 
this proviso, Schedule B was présent in the mind of the framers of 
the law, since it distinctly déclares that "ail médicinal articles com- 
pounded by any formula, which," etc., shall be subject to the "stamp 
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taxes provided for in Schedule B." Thus among proprietary or pat- 
ented médicinal articles, and articles that are put up in a similar man- 
ner, the distinction is clearly pointed ont between those which are com- 
poundçd médicinal drugs and those which are not; the former being 
taxable and the latter exempt. And the terms "compounded," aud "un- 
compounded médicinal drugs or chemicals," must be interpreted ac- 
cording to the common use of those terms in the business and among 
the persons referred to in the act, as shown by the context in the provi- 
sions in which they occur. 

The évidence produced bef ore me accordingly relates (1) to the 
meaning of the phrase "uncompounded médicinal drug or chemical" ; 
and (2) to the phrase "ail médicinal articles compounded by any for- 
mula"; there was but little évidence, however, bearing on the latter 
point. 

The testimony leaves no doubt that ail of the 12 articles seized are 
highly complex chemical substances, more or less largely used as méd- 
ianes, and valued as such. The chemical constituants of ail of thèse 
articles are known, and their properties. The arrangement of the 
molécules is also known in ail except in Protargol. Though complex 
in chemical composition, each article is proved to be strictly a single 
chemical substance, entity, or unit. In each the constituent élé- 
ments are united hy chemical afiQnity, and by a peculiar arrangement 
of the molécules, which give to each of thèse articles properties and 
peculiarities distinguishing it not only from its own elementary con- 
stituents, but from every other known substance. 

Though each of thèse articles is a single definite chemical substance, 
however, inasmuch as each is a chemical compound, consisting of sev- 
eral différent éléments chemically combined, and is a médicinal drug 
or chemical, it is contended by the government that it is not "uncom- 
pounded" within the proviso of section 20, above quoted; but that 
it is a drug compounded of the différent chemical éléments that enter 
into its combination and therefore not an "uncompounded drug." 
The claimant contends that this construction of the phrase "uncom- 
pounded médicinal drug" is erroneous, resulting from a confusion of 
the terms "compound, compounded, and uncompounded," which it is 
claimed are altogether distinguishable and différent. The évidence 
is very clear and convincing that while the term "compound" is in com- 
mon use in chemistry, as in such phrases as "a chemical compound," 
or "a compound formed," etc., etc., the words "compounded" and "un- 
compounded" are wholly unknown to chemical science, and are nei- 
ther found in chemical text-books nor used in the chemical laboratory. 
The term "compound" signifies in chemistry a substance formed by a 
chemical union of its constituent éléments, and never a simple mix- 
ture in which a chemical union of the ingrédients does not occur. In 
pharmacy, on the other hand, a "compound" is merely a mixture of 
différent ingrédients, without référence to chemical union; and the 
Word "compounded" is employed in ordinary and common use in 
pharmacy to indicate something formed by a mixture of ingrédients 
without chemical union. A compounded drug, is a drug made up of 
other articles, drugs or chemicals mixed together, by trituration, by 
rubbing together, or by dissolving, etc. Such an article is not a 
91 F.— 39 
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single deflnite chemical substance, but "compounded" by the mère 
mixture of two or more chemical substances, each of which retains 
its own separate properties, wMch is not true of a chemical com- 
pound. The verb to "compound" means to mix or prépare. To "com- 
pound" a prescription is to prépare it for use, or put together the dif- 
férent articles specified in the prescription so as to be ât for the pa- 
tient; and this is the ordinary and common use of the word with 
druggists. An "uncompounded médicinal drug," in pharmacy, is a 
drug not made up of two or more constituent drugs or chemicals, but 
a single drug as prepared without admixture for the pharmacist's 
use and with no référence to its elementary chemical constitution, 
whether simple or compound. Iron, sulphur, iodine are examples of 
simple chemical éléments that are drugs when suitably prepared for 
médicinal use. Quinine, opium, etc., are common examples of single 
"uncompounded médicinal drugs," though "compounds" chemically 
considered. 

The witnesses called by the government do not in substance differ 
from the explanation of terms as given by the defendant's witnesses 
to the eflfect above stated. None of them testify that either of the 
articles seized is a "compounded médicinal drug or chemical," or "com- 
pounded by any formula"; while many of the claimant's witnesses 
testify that each of thèse articles is a single chemical substance, and 
an "uncompounded médicinal drug." 

In order to uphold the gOTernment's claim that the articles in ques- 
tion are taxable, I should be obliged to disregard the great weight of 
évidence in the case, and to hold that the phrase "uncompounded médic- 
inal drug" is used in the statute in a sensé not only unknown to sci- 
ence, but also unknown to those whose business it is, as pharmacists or 
apothecaries, to deal in drugs and chemicals, and in respect to whom 
especially it must be considered that this proviso was framed. It 
would certainly be unreasonable to put any such construction upon the 
phrases of this act. The term "uncompounded" is used once and the 
term "compounded" three times in the proviso above quoted. The 
term "compounded" is twice used obviously in référence to pharma- 
cists, druggists or apothecaries in putting up drugs, which is their pe- 
culiar business. The proviso déclares that no tax shall be imposed 
upon any medicine "* * * mixed or compounded for such a per- 
son according to the written recipe or prescription of any practicing 
physiciau, or which may be put up or compounded for such person by 
a druggist or pharmacist selling at retail only." Thèse obviously hâve 
référence to the pharmacist alone. The language used by the act is 
his language; and it must be interpreted as it is ordinarily understood 
in his art. The word "compounded" as used a little later in the same 
proviso in référence to médicinal articles compounded by any formula, 
is to be interpreted, as the context shows, in the same sensé; that is, 
mixed, put together, or prepared, according to any formula published 
or unpublished. The évidence is clear that none of the articles in 
question are prepared in that way. The préparation of Phenacetine, 
a type of ail, by the mixing of chemical substances in order to produce 
chemical reactions resulting in a new and distinct chemical substance 
or entity, is a wholly différent opération from that described or intend- 
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ed by the act as "compounded by any formula." The latter is a mère 
mechanlcal opération resulting only in a mechanical mixture; the 
former is a reflned chemical élaboration, resulting in a new chemical 
substance, — an uncompounded médicinal drug. 

The évidence shows that the articles in question are wholly différent 
in kind from what are commonly termed patent medicines or the arti- 
cles usually put on the market and advertised to the public as such, 
or advertised as spécifies for diseases. Thèse articles are prepared 
for the use of physicians upon prescriptions to be put up by the drug- 
gist; they are advertised for thèse purposes only; and this distinction 
séparâtes them from the class of articles which seems to hâve been 
particularly in mind in the provisions of Schedule B, which are mostly 
if not exclusively mère compounded mixtures. Proprietary médicinal 
drugs or chemicals consisting of pharmaceutical extracts, tinctures, 
alkaloids, etc., are doubtless taxable, because they are not "uncom- 
pounded drugs," but compounded mixtures, retaining the qualifies 
of their component parts, instead of exhibiting the new properties of 
a distinct drug or chemical substance. I do not perçoive the. practical 
difficulties urged as to the application of this distinction ; and if even 
some such difficulties existed, it would not be a sufflcient reason for not 
applying the distinction made by the proviso of the twentieth section 
wherever, as in this case, it is clear. 

I am of opinion, therefore, that the articles in question are not tax- 
able, but are exempted by the proviso of section 20 above quoted, and 
that no forfeiture of the articles in question was incurred by the fail- 
ure to afflx revenue stamps. 



KISSEBEETH V. PRESCOTT et al. 

(Circuit Court, D. Massachusetts. January 5, 1899.) 

No. 737. 

1. Corporations — Liabilitt of Stockholdbrs — Kansas Statute. 

Gen. St. Kan. 1889, par. 1204, gives creditors of a dissolved Kansas 
corporation a rîght of action for their debts agalnst the stockholders, and 
further provides that stockholders from whom a debt of the corporation 
is so coUected shall hâve an action agalnst ail other stockholders for con- 
tribution, and, in case any stockholder shall not hâve sufficient property 
to satisfy his portion of an exécution issued on a judgment in such action, 
"the deflciency shall be dlvided equally among the remaining stockhold- 
ers." Held that, construing sald section in connection with the other pro- 
visions of the statute, the word "equally," as used therein, does not mean 
that each of the other stockholders shall pay an equal amount of such 
deflciency, but an amount in proportion to his stock, i 

3. Same— Actions in Other Jdrisdictions. 

The right of action given a créditer against a stockholder by said sec- 
tion is not confined to the jurisdiction of Kansas, nor is it dépendent on 
the ability of the défendant stockholder to enforce contribution in the same 
jurisdiction in which he is himself sued. 

1 As to liability of stockholders of corporation to creditors, see note to 
Rickerson Roller-Mill Go. v. Farrell Foundry & Machine Co., 23 C. C. A. ?i-5 
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8. SAMB^SoIT BT TilANSPEHBB. ■!-, 

_ The llabllity of stockholders ctM^^ed by sald section Is not to those per- 
sons bnly who were credltors at thé tlme of the dissolution, but Is for the 
debts of the corporation; and the holder of a negotiable instrument issued 
by the corporation, though acquirlng such instrument after the dissolu- 
tion, or after its maturity, may maintain an action thereon against a stock- 
holder in his own name. 

TMs is an action by Helen KisSèberth against Oliver Prescott and 
others, as execBtors, to enforce tfieliabUity of their testator as a stock- 
holder in àïn insolvent Kansas corporation. Heard on demurrer to 
tlie déclaration. 

Jaquith & Bigelow, for plaintifl. 

Crapo, Ciifford & Clifford, for défendants. 

LOWEUb, District Judge. The flrst count of the déclaration in this 
case allèges that the plaintifif is à citizen of Ohio; that she is the 
owner of aconpon bond for |1,000, payable April 1, 1898, issued by the 
Davidson Investment Company, a corporation organized under the 
laws of the state of Kansas; that the corporation is not a railway or a 
religions or a charitable corporation; that the three défendants are 
severally citizens of Massachusetts, Maryland, and New York, and are 
executors of one Abbe, late a citizen of Massachusetts, who on March 
15, 1893, and thereafter until his decease, was a stockholder in the 
Said corporation, owning 50 shares, of the par value of |100 each, his 
interest in the corporation being now held by his estate, which is liable 
as a stockholder in the corporation up to lie par value of his stock; 
that the corporation suspended ail its business on or about March 15, 
1893, and since that time has carried on no business whatsoever; that 
it is insolvent, aoad has no assets whatsoever, wherefore it is deemed 
dissolved, for the purpose of enabling any of its creditors to prosecute 
suits against its stockholders to enforce the individual liability of the 
latter under the provisions of the General Statutes of Kansas of 1889 
(paragraph 1200); that paragraph 1204 imposes a liability upon Abbe's 
estate in the hands of the défendants for the amount of the plaintiff's 
debt, up to the par value of the stock held and owned by Abbe; and 
that the estate of Abbe in the défendants' hands is theref ore liable for 
the said debt. Other counts set f orth similar liabilities on other 
similar bonds. The défendants demur upon three grounds: First, 
that the déclaration sets forth no cause of action; second, that by the 
déclaration it appears that the plaintifE seeks to enforce in this court 
a remedy created by the statutes bf Kansas, which cannot and will not 
be enforced in this court; and, tbird, that it does not appear in the 
déclaration that the plaintifif was a creditor of the corporation at the 
time of its dissolution. 

Section 1204 of the Kansas Statutes reads as f oUows : 

"If any corporation, created under this or any gênerai statute of this state, 
except railway or charitable or religious corporations, be dissolved, leaving 
debts unpaid, suits may be brought against any person or persons, who were 
stockholders at the time of such dissolution, without jolning the corporation in 
such suit; and if judgment be rendered and exécution satisûed, the défendant 
or défendants may sue ail who were stockholders at the time of dissolution, 
for the recovery of the portion of such dBbt, for which they are liable, and 
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the exécution upon the Judgment shall direct tlie collection to be made from 
property of each stockholder, respectively; and if any number of stockholders 
(défendants in the case) shall net hâve property enough to satisfy bis or their 
portion of the exécution, then the amount of deficiency shall be divided equally 
among ail the remaining stockholders, and collections made accordingly, de- 
ducting from the amount a sum in proportion to the amount of stock owned 
by the plaintiff ,at the time the company dissolved." 

The défendants' first contention is that this section is unconstitu- 

tional, because in conflict with that part of the constitution of Kitnsas 

which provides that: 

"Dues from corporations shall be secured by individuel liability of the stock- 
holders to qn additional amount equal to the stock ovyned by each stockholder, 
and such other means as shall be provided by law." Const. art. 12, § 2. 

The clause of section 1304 which provides that, if any stockholders 
sued by a fellow stockholder for reimbursement of his payments on 
account of the debts of the corporation shall not hâve property suf- 
flcient to satisfy their portion of the exécution issued against them, 
then the deficiency shall be divided equally among the remaining stock- 
holders, is said to impose upon the remaining stockholders a liability 
greater thân that imposed by the constitution. The défendants con- 
tend that, under this provision for equal division, a stockholder owning 
1 share is bound to pay as large a part of the unsatisfled exécution as 
is a stockholder owning 100 shares, and that a small stockholder may 
thus be compelled to pay more than twice the par value of his stock, 
the limit fixed by the constitution. The construction of the word "equal- 
ly" thus contended for seems to me strained and unnatural, even if 
section 1204 is read apart from sections 1200, 1205, and 1206, and to be 
whoUy inadmissible if the sections mentioned are read together. So 
to interpret the section would be difficult, though the interprétation 
were necessary to gave its constitutionality, and becomes quite impos- 
sible when, as hère, the interprétation would render the section uncon- 
stitutional. Doubtless, the statute is badly drawn, and its précise 
meaning is not in ail parts readily to be understood, but I do not dis- 
cover in it any intention on the part of the législature to override the 
constitution. 

The défendants further contend that the déclaration does not set out 
that the corporation was "created under this or any gênerai statute 
of the state," as provided by section 1204, but only that it was duly 
organized under the laws of Kansas. Under the gênerai language 
of the demurrer, I doubt if this objection is open to the défendants at 
this time; but the plaintiff had better amend, and she bas leave to do 
so accordingly. 

The défendants further contend that the right given to the plaintiff 
by section 1204 cannot be enforced in this court, because this court 
may not be able to enforce the contribution provided for in the latter 
part of the section. Even if it were admitted that no suit for con- 
tribution could be brought in this jurisdiction (and this is by no means 
clear), I do not think that the enforcement of the creditor's right 
against the stockholder is meant to dépend upon the ability of thé 
stockholder to secure contribution in the same jurisdiction in which he 
is himself sued. The défendants contend that the remedy given by 
section 1204 is conflned to the jurisdiction of Kansas. Such a limita- 
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tion would leave the reraedy practically worthless to the creditor, 
while imposing upon the stockholder found in Kansas a burden whicli 
stockholders not found there would not fuUy share. I flnd no évi- 
dence in the statute of an intention thus to discriminate against the 
Kansas stockholder. 

The défendants further contend that section 1204 gives a remedy 
only to such creditors as were creditors at the time of the dissolution 
of the corporation, and that the déclaration does not allège that the 
plaintiff was at that time the owner of the bond in suit. It is main- 
tained that the liability created by section 1204 is a liability to the 
corporation's creditors, and not a liability for the corporation's debts, 
and that this liability, though arising upon a negotiable bond having 
some time to run, is so flxed by the constructive dissolution of the 
corporation that a subséquent purchaser of the bond is but the as- 
signée of a noimegotiable chose in action, who must in this court sue 
in the name of his assignor. In order to establish her right to sue 
the stockholder, the plaintiff, it is contended, should hâve averred her 
ownership of the bond at the time of the alleged dissolution of the 
corporation. I find nothing in section 1204 wMch renderâ the stock- 
holders liable to the corporation's creditors, rather than liable for the 
corporation's debts; and even if the constructive dissolution of the 
corporation made the bond thereupon payable, which is very doubt- 
ful, — see Cottrell v. Manlove (Kan. Sup.) 49 Pac. 519, — even if, when 
the bond became thus constructively payable, it was thereafter over- 
due, so that it would be taken subject to equities, yet ail this would 
avail the défendants nothing; for the holder of a negotiable instru- 
ment, who has acquired it after maturity, may, though subject to equi- 
ties, yet maintain suit on it in his own name. I can see nothing to 
liken the plaintifl's position in this case, even though she bought the 
bond after the dissolution of the corporation, to the position of the as- 
signée of a nonnegotiable chose in action. Upon plaintiff's amend- 
ment as above suggested, demùrrer to be overruled. 



DOERANCE v. MeALESTER et al. 

(Circuit Court of Appeals, Eighth Circuit. January 3, 1899.) 

No. 1,062. 

FrAUDUT,BNT CONVETANCE — P^IICIIASE BY C'RBDITOB— EXTBNT OF PbOTECTION. 

Wlien a creditor purchases more goods from his failing debtor than 
are necessary to satisfy his claim, and for the excess pays cash or exécutes 
negotiable paper, he places himself In the same position as an ordinary 
purchaser having no clain» to secure, and becomes a participant in the 
fraud of his vendee, If he is aware, or has reasonable grounds to believe, 
that his vendee contemplâtes a fraud. 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

J. W. Hocker and Zol J. Woods, for plaintiff in error, 
S. N. Taylor (James E. Humphrey, Henry M. Purman, C. L. Her- 
bert, and Jesse H. Hill, on the brief), for défendants in error. 
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Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYEE, Circuit Judge. This case cornes, on a writ of error, 
from tlie United States court of appeals in the Indian Territory, 
the record made by the trial court having once been reviewed and 
its action afiflrmed. 45 S. W. 141. The case grew out of the levy 
of a writ of attachaient by J. J. McAlester, marshal of the United 
States court in the Indian Territory, and one of the défendants in 
errer, on a stock of groceries situated in the town of Purcell, in said 
territory. The goods were levied on as the property of M. W. Oziah, 
at the instance of the flrm of Mx, Halsell & Co., the other défend- 
ants in error. After the levy of the writ of attachment, Mary E. 
Dorrance, the plaintifE in error, who was a half sister of said Oziah, 
the attached debtor, brought an action against McAlester as for 
an alleged wrongful seizure and conversion of the goods, claiming 
that she had purchased them from her brother before the attach- 
ment was levied. It is the latter case which is before us for review. 

In the trial court it was claimed by the défendants that the alleged 
sale of the stock of goods in controversy by Oziah to his sister, Mary 
E. Dorrance, was made and contrived between them with intent on 
their part to hinder, delay, and defraud the creditors of the vendor, 
and to this issue ail of the testimony was addressed. An inspection 
of the record shows that there was abundant évidence tending to 
prove that the vendor contemplated a fraud upon his creditors, but 
the strain of the case appears to hâve been whethei* Mrs. Dorrance 
was a participant in the fraud, or a purchaser in good faith for a 
valuable considération, and therefore entitled to protection. Under 
instructions of the trial court which are challenged in this court only 
in one respect, the jury returned a verdict in favor of the défend- 
ants below, flnding that the sale was fraudulent and void both as 
respects the vendor and Mrs. Dorrance, the vendee. 

On the trial of the case the plaintiff testifled, in substance, that 
she was surety for her brother on a note for §500; that, flnding him 
involved in financial difficulties, she bought his entire stock of goods 
and store flxtures to save herself from loss, paying him therefor the 
sum of $600 in cash, and agreeing to assume the note for |500, which 
she had signed as a surety, and to discharge another note for $130, 
which her brother owed to a third party. In other words, the plain- 
tiff's testimony showed that the purchase price paid for the stock 
of goods in controversy was |1,230, of which sum $600 was paid in 
money, and the residue consisted of debts of the insolvent vendor, 
which she at the time agreed to assume and pay. In view of this 
testimony, the trial court charged the jury as follows: 

"If, therefore, she [Mrs. Dorrance] knew he [Oziah] was insolvent or in 
failing circumstances, and knew of his purpose to defraud his creditors, and 
participated in the transaction, she could not recover in this case. * * * 

"To make void a sale by a failing debtor to a créditer actual notice to the 
créditer of the fraudulent intent [of] the vendor is not necessary if the facts 
and circumstances within his knowledge are sufficient to put a person of com- 
mon sagacity upon inquiry, and the use of reasonable diligence would lead to 
discovery of the fraudulent purposes of the vendor, and, if he fails to make 
inqniry, he will be charged with notice of the fraudulent intent. 

"No purchaser thus put upon Inquiry has a right to remain wîUfulIy igno- 
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rant of the f^cts wlthin hls reach. It is not suffldent for hls protection to 
show that he was a purchaser for value. He must also be a bona flde pur- 
chaser; a purchaser in good faith; a purchaser without i^otlce of the fraud- 
ulent intention on the part of tbe party frOm whom he purchases. 

'^By aiding a debtor to convert his property into money or promissory notes 
which ean be easily ooncealed front the creditors, and pîaoed beyond their reach, 
with notice, acttial or construetive, that he is doing so to defraud his creditors, 
the person so purchasing participâtes in the fraud of the debtor, by assisting 
him in carrying out his fraudulent purposes. 

"A créditer may purchase goods of an insolvent or falllng debtor In satis- 
faction of hls debt, and It matters not whether or not be knew of tbe fraud- 
ulent Intent of the debtor as to otber creditors, so tbe purchasing credltor does 
not ald hlm in defeàting his,other creditors; but tbé purchasing credltor must 
bave a bona fide debt, and must purchase the goods at a falr prlce, and to 
tbe extent only and In satisfaction of bis dèbt" 

Counsel for the plaintiff requested the trial court to qualify that 
paragraph pf the charge which We hâve placed in italics by making, 
in substance, the following statement: That the fact that one who 
buys goods to save an hottest debt due to him from the seller may 
know of thé làtter's intent to def raud other creditors does not inval- 
idate the salé if he pays a f air price, and buys only enough to sat- 
isfy his debt, unless nécessité compéls the purchase qf more. This 
request wasdeûfed, an exception was saved, and the exception in 
question i$ thé only one which is preserved by the record in such a 
form that it canjbe noticed by this cburt. 

'If the chai'èè':'Qf the trial court had been modified as requested, 
we think thiâtit wûuld hâve been erroneous, and that tbe exception 
ïs thçrefcffe Without merit. A créditer may doubtless take goods or 
étlet pro{)erty from a failing debtor in payment or as security for 
ah honest debt, and the transaction is not fraudulent as to the créd- 
iter althoùgh he is aware or has reasonable cause to believe that the 
debtor intends to defraud his other preditors, proTided the property 
is received in good faith, in satisfaiction of dr as security for the 
creditor's claim, and is not taken or held in secret trust for the 
debtor, or with a view of aiding him in the perpétration of a fraud. 
The right of à créditer to receive payment of an honest debt in 
money, or in property at a fair and reasonable price, is unques- 
tionable. Shélley v. Boothe, 73 Mo, 74 It is quite a différent mat- 
ter, however, When a créditer, besides taking a certain quantity ef 
goods in payment of his claim, purchases and pays cash for an ad- 
ditional quantity, and does se with knowledge, actual or construet- 
ive, that his debtor contemplâtes a fraud en his other créditera, and 
that the purchase in question will aid in the consummatien of the 
scheme. Evén if a créditer cannot obtain goeds in satisfaction of 
his claim in any other way than by purchasing an additional quan- 
tity, and paying therefor in cash, yet the law will net permit him to 
become a party to a fraud te save or secure his own claim. No ne- 
cessity is ever so great as to justify a person in aiding another to per- 
petrate a fraud. While there may be some cases which would lend 
support te a centrary view, yet the great weight of reason and au- 
thority sustains the contention that, when a créditer purchases more 
property from his failing debtor than is necessary to satisfy his 
claim, and, for the excess of goods so purchased, pays cash or exé- 
cutes negotiable paper, he places himself in the category of an or- 
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dinary purchaser, who has no claim to secure, and becomes a par- 
ticipant in the f raud of his vendor, if Le is aware, or has reasonable 
grounds to believe, tbat his vendor contemplâtes a fraud. Harris 
V. Russell, 93 Ala. 59, 67, 9 South. 541; Black v. Vaughan, 70 Tex. 
47, 7 S. W. 604; Sanger v. Colbert, 84 Tex. 668, 670, 19 S. W. 863; 
McVeagh v. Baxter, 82 Mo. 518; Hart v. Sandy, 39 W. Va. 644, 657, 
20 S. E. 665; Alleu v. Stingel, 95 Èich. 195, 54 N. W. 880; Roeber 
V. Bowe, 26 Hun, 554, 558; Hanchett v. Goetz, 25 111. App. 445; 
Seger's Sons v. Thomas Bros., 107 Mo.' 635, 641, 18 S. W. 33. 

If the plaintiff was aware or had reasonable ground to believe that 
Oziah intended to defraud his other creditors, as the jury appear 
to hâve found, she had no right to purchase his entire stock in trade, 
which was of the confessed value of over $1,200, to save herself frono 
liability on the note for |500 which she had executed, even though 
her debtor did refuse to protect her f rom liability on any other terms. 
Having timely notice of the intended fraud, she could doubtless hâve 
caused an attachment to be levied upon the debtor's stock in trade 
to secure the indebtedness for which she had become his surety ; 
but, whether this remedy was or was not available, the purchase by 
her inade was not justifiable, on the ground of necessity, and the 
trial court would hâve erred iï it had permitted the jury to so find. 

Several objections were made to the introduction of évidence, but 
the errors of this class are not well assigned, in conformity with rule 
11 of this court, and an examination of the alleged errors shows that 
they are, in any event, unimportant. 

The judgment of the United States court in the Indian Territory 
for the Third judicial division, and the judgment of the United 
States court of appeals in the Indian Territory, are each hereby 
afflrmed. 



BKOCHON et al. v. WILSON et al. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1899.) 

No. 502. 

1 Rbvibw — Appbal ok Ebrob — Supplementaby Proceedings ai'tkh Judg- 
ment. 

An application made by an assignée for the benefit of creditors of a 
judgment debtor, under an assignment made after levy, for the release 
of the levy under a state statute, is a proceeding in the nature of a sup- 
plementary bill In equity, and may be taken to the circuit court of appeals 
for review by an appeaî. 

2. Fedbbal Cgtirts— Statb Statute— Releasb of Levy. 

A State statute providing that, on the mailing of a gênerai assignment 
for the benefit of creditors by a judgment debtor within 10 days after the 
levy of an exécution on his property, such levy shall be dissolved, and 
tlie property shall be turned over to the assignée, as applied to indebted- 
ness created after its enactment opérâtes upon the contract, and malies the 
assignée, in the event of an assignment, the absolute owner of the prop- 
erty in trust, devested of the lien of the exécution. As applied to a levy 
made under a judgment of a fédéral court based upon such a contract, 
the statute is not an interférence with the Jurlsdletion of the court In 
favor of State tribunals, and should be recognized and enforced. i 
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Appeal from the Circuit Court of the United States for the Western 
District of Wiseonsin. 

On December 31, 1897, Hugh B. Wilson, Elijah C. Wllson, and William H. 
Wilson, the appellees, recovered judgment in the court below in an action at 
law against Louis N. Brochon, one of the appellants, upon a note exeqitecl 
by Brochon, dated August 27, 1897, payable on demand after date. Ûpon 
that judgment a writ of exécution was issued out of the court to the marshal 
of that district, under which writ that offlcer levied upon and toolî into his 
possession a certain stock of goods contained in the store of the exécution 
debtor at West Superior, Wis., and advertised the same for sale. On the llth 
day of January, 1898, and within 10 days after such levy, the Judgment debtor, 
Louis N. Brochon, executed to the appellant D. S. Culver, under the provisions 
of chapter 80 of the Revised Statutes of the State of Wiseonsin and the acts 
amendatory thereof, an asslgnment of ail his property in trust for the beneflt 
of his creditors. Thereupon the assignée and judgment debtor, by pétition 
filed in the court below, sought for an order dlrecting the marshal to turn over 
to the assignée the property so levied upon under his said writ, and that the 
writ of exécution be set aside, dissolved, and declared void; claiming that, by 
virtue of a statute of the state of Wiseonsin, and by virtue of the assignment 
made in eonformlty therewith, the levy of the writ of exécution was dissolved. 
The statute is as follows (Laws Wis. 1897, c. 334; Sanb. & B. Ann. St. Wis. 
1898, § 1694a) : ' Whenever the property lot an insolvent debtor is attached or 
levied upon by virtue of any process in favor of a créditer, or a garnishment 
is made against such debtor, he may, within ten days thereafter, make an 
assignment of ail his property and estate, 'not exempt, for the equal benefit 
of ail his creditors, whereupon ail such attaehments, levies, garnishments or 
other process shall be dissolved and the property attached or levied upon shall 
be turned over to such assignée or receiver." To the pétition so filed a de- 
murrer was Interposed, and upon the hearing the demurrer was sustained, 
and the prayer of the pétition was denied by the court. Whereupon the peti- 
tioners prayed and were allowed an appeal to this court from that order or 
decree. 

H. H. Grrace, for appellants. 
H. T. Briggs, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The appellees contend that this appeal should be dismissed within 
our ruling in Stephens v. Clark, 18 U. S. App. 584, 10 C. C. A. 379, and 
62 Fed. 321, for the reason that the action below was one at law, and 
can only be brought hère for review by writ of error. This contention 
cannot be sustained. The judgment below is not brought hère for 
review. The proceeding is one after judgment to détermine the right 
to the property levied upon by virtue of the writ of exécution issued 
upon that judgment. It is a proceeding in the nature of a bill in 
equity, to bring before the court matters occurring subsequently to the 
judgment, and which it is said should avail to dissolve the lien of the 
exécution. The proceeding, we think, cannot be characterized — as 
was said at the bar — ^as a substitute for the ancient writ of audita 
querela. That writ was an équitable proceeding to relieve a judgment 
debtor from the judgment upon good matter of discharge happening 
subsequently tO the judgment; but we understand that writ to lie 
only at the instance of the défendant in the judgment, or possibly of 
one privy to the judgment, while hère the judgment is not irapugned, 
but the holding of the property under the writ of exécution is chai- 
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lenged by the assignée because of the assignment subséquent to the 
le^'y. It is, however, in substance a bill in equity; not an independent 
bill, but one ancillary and dépendent, supplementary merely to the ac- 
tion at law ont of which it bas arisen, or a proceeding in tbe nature of 
an interpleader, and is allowable in this informai way for the speedy 
détermination of the rights involved, in the interest both of the claim- 
ant of the property and of the ofiScer executing the writ. The pro- 
ceeding is sanctioned and sustained in Krippendorf v. Hyde, 110 U. S. 
276, 4 Sup. et. 27, and can be brought li^re by appeal. 

Coming to the merits, it is insisted by the appellees that, in the 
seizure of this property for the purpose of applying the proceeds there- 
of to the satisfaction of the judgment, the court below and its oiïicer 
were acting strietly within the scope and jurisdiction of their authority, 
and that this jurisdiction cannot be taken away or impaired by any 
state enactment, under the rule declared that state laws, whether gên- 
erai or spécial, cannot in any manner limit or affect the opération of the 
process or proceeding of the fédéral courts. The rule in this regard 
bas been considered and asserted. Borer v. Chapman, 119 U. S. 587, 
600, 7 Sup. et. 342; Railroad Co. v. Gomila, 132 U. S. 478, 10 Sup. Ct. 
153; Chicot Co. v. Sherwood, 148 U. S. 529, 13 Sup. Ct. 695; Moran v. 
Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, and cases cited; In re Chet- 
wood, 165 U. S. 443, 460, 17 Sup. Ct. 392. In the latter case the rule 
is thus stated: 

"The doctrine is firmly established that wliere the Jurisdiction of a court, 
and the right of a plaintiiï to prosecute his suit in it, hâve once attached, that 
right cannot be arrested or taken away by proceedings in another court, and 
that, where property is actually in the possession of one court of compétent 
jurisdiction, such possession cannot be dlsturbed by process out of another 
court of concurrent jurisdiction." 

It is alleged for the appellants that the statute of Wisconsin in ques- 
tion hère opérâtes upon the contract, and not upon the process of court, 
and is constitutional with respect to ail con tracts made subsequently to 
its passage. Its constitutionality has been sustained by the highest 
authority. Denny v. Bennett, 128 U. S. 489, 9 Sup. Ct. 134; Bank v. 
Schranck, 97 Wis. 250, 73 N. W. 31; Peninsular Lead & Color Works 
V. Union Oil & Paint Co. (Wis.) 76 N. W. 359; Heath & Milligan Mfg. 
Co. V. Union Oil & Paint Co., 83 Fed. 776. The contract upon which 
this judgment was rendered appears to bave been executed subsé- 
quent to the act of the législature of Wisconsin hère in question, and 
prima facie is governed by it; so that the only question presented is 
whether the principle invoked by the appellees is applicable hère. We 
think it is not. It is not the case of a state law seeking to devest a 
fédéral court of its rightful jurisdiction, or to take from it property in 
its custody under its writ for the purpose of enforcing rights of other 
parties to that property in another tribunal. It is not like the case 
of Railroad Co. v. Gomila, supra, which was insisted upon as con- 
trolling of the question hère. There the judgment debtor died after 
levy upon his property under writ of exécution issued upon a judgment 
in a fédéral court, and his administrator applied to the fédéral court 
to hâve the sale under the exécution suspended, and the property 
administered by the probate court of the state, and turned over bur- 
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dened with any lien in favor of the plaintifE in tlie judgment wliich 
might hâve resulted from seizure. That, the suprême court said, 
could not be donc, because it would be an abandonment or trans- 
fer of the jurisdiction of the fédéral court to the state court, and 
the suitor was entitled to hâve his rights determined and enforced 
by the fédéral court. But this proceeding does not seek to hâve the 
jurisdiction of the fédéral court devested, or jurisdiction imposed upon 
any state tribunal. The assignée, by virtue of the assignment, as to 
contracta subséquent to the going into effect of the act, became the 
absolute owner in trust of the property in question, devested of the 
lien obtained by the writ of exécution. The law vFhich worked the 
dissolution of the lien operated upon the contract itself. The con- 
tract was made in the light of the law, and as though the statute itself 
were incorporated in the contract, and any rights growing ont of that 
contract were acquired subject to the contingencies contemplated by 
the statute. It is not, therefore, a case where a fédéral court is sought 
to be shorn of ,its rightful jurisdiction, but a case where the owner 
seeks to ôbtain possession of the property which by the law of the 
coiitract could not be held under any judgment obtained upon the 
contract, in the event of the subséquent assignment for the beneât of 
creditors within the time limited by the statute. It is not a case of 
administration or of jurisdiction; it is a question of title to property. 
It is, so to speak, a proceeding in the nature of an équitable replevin 
in the court by which the judgment was rendered. We think the 
Gages are clearly distinguishable, and that it is both just and conven- 
ieht that the fédéral court, recognizing the law of the state, should 
yiéld to the assignée the property whiph has been rightfuUy levied 
upon, but which has subsequently become the property of the assignée, 
freed of the lien of the levy, by virtue of the law of the state, which 
entered into and controls the contract upon which the judgment was 
rendered'. The proceeding is summary, aflording speedy détermination 
of the rights of the parties by thé court having jurisdictioii, and is also 
protective of the rights of the oflQcer who has seized the property under 
the writ; for, unquestionably, an action of trover would lie against 
him for the value of the property seized. Denny v. Bennett, supra. 
The dëcree or order appealed from is reversed, a,nd the cause is re- 
manded, with directions to the court below to overrule the demurrer, 
and to take such further prôceedings upon the pétition as may not 
be inconsistent with this opinion. 

SHOWALTEE, Circuit Judge, sat at the hearing of this case, but 
died before its décision. 
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MITOHBLL V. McCLUEB et aL 

(District Court, W. D. Pennsylvania. February 4, 1899.) 

No. 10. 

BaNKRUPTCY— JUBISDICTION OF DlSTBICT CoURT— RePLEVIN. ' 

Under the bankruptcy act of 1898 (30 Stat. 552), a fédéral district court 
bas no jurlsdietion of an action of replevin, brought by a receiver or 
trustée in banliruptcy, to reeover the possession of personai property al- 
leged to belong to the banlirupt, but held adversely by the défendant un- 
der a claimof title thereto. 

In Bankruptcy. Sur motion to abate writ of replevin. 

Thomas Patterson, for receiver. 

J. S. & E. S. Ferguson, for respondents. 

BTIPFINGTON, District Judge. A pétition in bankruptcy having 
been flied in this court against one J. McD. Scott, Mr. S. D. Mitchell 
was appointed receiver. Thereafter said Mitchell, as receiver, brought 
the présent action of replevin in the district court, against John Mc- 
Clure and others, to reeover certain personai property. Ail parties 
are citizens of Pennsylvania. The défendants move to abate the writ 
on the ground of lack of jurisdiction in the district court. The motion 
involves the right of the plaintiff, as receiver or as trustée (for he has 
since been so made, and could be substituted as such), in a proceed- 
ing in bankruptcy, to maintain in the district court an action of re- 
plevin for alleged property of the bankrupt held adversely under claim 
of title. What the jurisdiction of the district court sitting as a court 
of bankruptcy may be in other forma of procédure, or what its power 
to reclaim or otherwise take possession of a bankrupt's property, are 
questions not now bef ore us. The présent one is as to the jurisdiction 
of the district court to entertain a plenary, common-law action. 

While such question, as afifected by the présent law, is new, light is 
thrown upon it by the views announced by the suprême court of the 
United States on analogous jurisdictional questions, under the act 
of 1867. In conferring jurisdiction on the district court, that act pro- 
vided, "The jurisdiction hereby conferred shall extend * • • to 
the collection of ail assets of the bankrupts." 14 Stat. 517. 

In Morgan v. Thornhill, 11 Wall. 75, the right of appeal depended 
on what particular statutory provision vested jurisdiction. The third 
clause of section 2 of the act provided: 

"Said circuit courts shall also hâve concurrent jurisdiction with the district 
courts of the same district, of ail suits at law, or In equity, which may or 
shall be brought by the assignée in bankruptcy against any person claiming 
an adverse Interest, or by such person against such assignée, touching any 
property or rights of property of said bankrupt transférable to, or vested 
in, such assignée." 14 Stat. 518. 

After a full discussion of the act, it was held that the district court's 
jurisdiction in a plenary suit was based, not on the provision extending 
jurisdiction "to the collection of ail the assets of the bankrupts," but 
to the clause above quoted. In reaching such conclusion, speaking of 
the prior clause, which conferred a supervisory jurisdiction on the 
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circuit court in cases and questions arising under the act, the court 
said: , 

"Apart from those two provisions, the tliird clause of the section provides 
that circuit courts shall also hâve concurrent jurisdiction with the district 
courts of ail suits at law or in equity which may or shall be brought by the 
assignée in banlîruptcy against such assignée touching any property or rights 
of property of such bankrupt transférable to or vested in such assignée. 
Controversjes, in order that they may be cognizable under that clause ot the 
section, either in the circuit or district court, must hâve respect to some 
property or rights of property of the banljrupt transférable to or vested in 
such assignée; and the suit, whether it be a suit at law or in equity, must 
be in the name of one of the two parties described in that clause, and against 
the other. Ail three of those conditions must concur to give the jurisdiction; 
but, where they ail concur, the party suing may, at his élection, commence 
his suit either in the circuit or district court; and, if In the latter, it is clear 
that the case, when it has proceeded to final Judgment or decree, may be 
removed into the circuit court for re-examination by writ of error if it was 
an action at law, or by appeal If it was a suit in equity, provided the debt 
or damage claimed amounts to more than $500, and the writ of error is sea- 
sonably sued out, and the plaintifC in error compiles 'with the statutes regu- 
lating the granting of such writs' (14 Stat. 520, § 8), or the appeal is claimed 
and the required notices are given within 10 days from the judgment or de- 
cree. * * * Independent of the bankrupt act, the district courts possess 
no equity jurisdiction whatever, as the previous législation of congress con- 
ferred no such authority upon those courts since the prier bankrupt act was 
repealed. Whatever jurisdiction, therefore, they possess in that behalf, is 
wholly derived from the bankrupt act now in force. Undoubtedly, the juris- 
diction conferred by the tàird clause of the second section is of the same 
character as that conferred upon the circuit courts by the eleventh section 
of the Judiciary act; and It foUows that final judgments in civil actions 
and final decrees In suits in equity rendered in such cases, where the sum or 
value exceeds $2,000, exclusive of costs, may be re-examlned in this court 
when properly removed by writ of error or appeal, as required by existing 
laws. 'Concurrent jurisdiction with the district courts of ail suits, at law or 
in equity' are the words of that clause, showing conclusively that the 
jurisdiction Intended to be conferred is the regular jurisdiction between party 
and party, as described in the Judiciary act and the third article of the con- 
stitution." 

This construction was followed in Smith v. Mason, 14 Wall. 430, 
was recognized in Marshall v. Knox, 16 Wall. 556, and is of authorita- 
tive force to-day. Presumably with knowledge of thèse décisions, 
the présent act was passed by congress. That act invested district 
courts "with such j'urisdiction at law and in equity as will enable them 
to exercise original jurisdiction in bankruptcy proceedings, in vaca- 
tion, in chambers, and during their respective terms as they are now 
and may hereafter be held, to ♦ • * cause the estâtes of bank- 
rupts to be collected, reduced to money, and distributed, and détermine 
controversies in relation thereto, except as herein otherwise provided." 
30 Stat. 545. The language thus employed, "cause the estâtes of bank- 
rupts to be collected," is not broader, if indeed as broad, as that in 
the former act; for it may be said that a jurisdiction extended "to 
the collection" of assets implies a grant of power to the authorized 
court to itself enforee such collection, while a grant of power "to 
cause estâtes to be collected" necessarily carries with it no such im- 
plication. But, assuming they are substantially the same, why should 
the words of the later act be given a construction which correspond- 
ing ones did not hâve under the former? The absence, too, in the 
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new act of a jurîsdictional grant of power to bring plenary suits cor- 
responding to the third clause of section 2 of the former act, quoted 
above, is aiso suggestive of a purpose in congress not to grant siacb. 
power. But this is not ail. In the twenty-third section of the présent 
act (30 Stat. 552) we flnd a much narrower grant of fédéral jurisdic- 
tion, and that to the circuit court alone. That section, which by its 
caption refers to the "Jurisdiction of United States and State Courts," 
by subdivision (a) limlts the jurisdiction of the circuit court between 
trustées as such and adverse çlaimants, concerning property acquired 
or claimed by trustées, to cases where such court would hâve had 
jurisdiction had such controversy been between the bankrupt and such 
adverse çlaimants, and no proceedings in bankruptcy been instituted. 
Subdivision (b) expressly restricts suits brought by a trustée to a 
court where a bankrupt might hâve brought or prosecuted them if pro- 
ceedings in bankruptcy had not been instituted. To that extent it 
limits jurisdiction in both circuit and district courts. Such restric- 
tions of fédéral jurisdiction, as compared with the broad jurisdictional 
provisions of the former act, and the f urther positive requirement that 
suits by the trustée shall be brought in courts where the bankrupt 
could hâve done so, évidence the intent of congress that other courts 
beside the circuit and district ones could, and in some cases must, be 
r^orted to in causing the estâtes of bankrupts to be coUected. To 
attribute to that part of section 2, viz. "cause the estâtes of bankrupts 
to be collected," etc., the sweeping eflfect hère claimed, viz. to author- 
ize the district court to entertain jurisdiction of a plenary, common- 
law action, is to ignore the limiting provisions of section 23, -which 
by its caption refers to the "Jurisdiction of United States and State 
Courts." 

To say thg^t our construction of the act shears the district court of 
its power to administer the bankrupt law, even if it were true, is no 
reason to construe it otherwise. The remedy for such an evil, if it 
exists, is to be sought from congress, and not in strained judicial con- 
struction. The action is for the possession of personal property. On 
the face of the pleadings no reason appears why the bankrupt could 
not hâve brought replevin in the common pleas of Pennsylvania. If 
such be the case, clause (b) of section 23 provides that, where suit is 
brought, the bankrupt's trustée should resort to that court. It is 
contended, however, that this section does not apply to the présent 
action, because the banlirupt, having conveyed thèse goods in fraud 
of his creditors, had no standing to question the defendant's title; that 
the right of action vested in the bankrupt's receiver or trustée never 
was in the bankrupt, and consequently clause (b) has no application. 
Possibly, a sufflcient answer to this contention is that such a défense 
goes to defeat the action, and not to affect jurisdiction. But, assuming 
this section does not apply, the plaintiff must still show that the dis- 
trict court is by the act elsewhere vested with jurisdiction in this 
plenary, independent action of replevin. After matured considéra 
tion, we hâve reached the conclusion that the act does not grant such 
jurisdiction, either by express words or by necessary implication, and 
the motion to abate is therefore granted. 
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In re EBICHMAN. 
(District Court, B. D. Missouri, B. D. Febmary 17, 1899J 

BaNKBUPTCY— AOTS OF BaNKBDPTOY — SUFFERING Attachmbnt. 

Under Bankruptcy Act 1898, | 3, an insolvent debtor cpmmlts an aet ot 
bankruptey by suffering or permltting a créditer to obtaln a préférence 
througli îegal proeeedings, if he fails to discliarge an attachment levied 
by such eredltor on bis stoct of goods, and allows a sale to be made tliere- 
under. It is not necessary tliat the debtor sbould procure, or actively par- 
tlcipate in, the bringing of tbe attacbmeut suit. 

In Bankruptcy. 

HufE & Garesche, for creditora. 
T, J. Eowe, for bankrupt. 

ADAMS, District Judge (orally). The act of bankruptcy charged in 
this case is tliat the bankrupt suffered and permitted, while insolvent, 
a creditor to obtain a préférence through légal proeeedings, and did 
nôt, at least flve days before a sale of the property affected by such 
préférence, vacate or discharge the same. The pétition détails the 
proeeedings, by which the banknlpt so suffered and permitted the 
creditor to secure such préférence, to hâve been as follows: That 
one Horton duly sued ont two w'rits of attachment against the bank- 
rupt; that the same were executed by the seizure of a stock of goods 
of the bankrupt; that said stock of goods was afterwards, pursuant to 
an order of sale duly made, sold; and that the bankrupt did not, within 
flve days before such sale, vacate or discharge the préférence. Upon 
the return of the subpœna in this case, duly served, the bankrupt ap- 
pears hère, and, in his answer flled, admits the facts as stated in the 
pétition, namely, the suing out of the writs of attachment by Horton, 
and the other proeeedings already stated, but says, "He dénies that 
he suffered or permitted said Horton, through légal proeeedings, to 
obtain a préférence over other creditors." 

The petitioning creditors mové for judgment on the pleadings ad- 
judicating the debtor a bankrupt. This motion présents the question 
sharply whether or not the aetual participation by a debtor in securing 
or bringing about an attachment suit against himself is necessary in 
order to constitute an act of bankruptcy, under the provisions of sec- 
tion 3 of the act approved July 1, 1898. Subdivision 3 of this section 
reads as follows : 

"Aets of bankruptcy by a person shall conslst of his liaying • ♦ • suf- 
fered or permitted, while insolvent, a:ny créditer to obtain a préférence through 
légal proeeedings, and not having at least flve days before a sale or final 
disposition of any property affected by each préférence vacated or discharged 
Buch préférence," etc. • 

This language, in its ordinary and natural meaning, does not seem 
to contemplàte any aetual participation or agency of the debtor. 
He suffers or permits the act to be done if he allows ît to be done. He 
(èuffers or permits it to be done if he so conducts his business that a 
creditor has a cause for attachment, and actually attaches. The act 
provides a method of escape frcHn; the conséquences of an unjust attach- 
ment by the provision which allowe an attached debtor to diacharge or 
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Tàxîate the attachment within flve days before a sale or final disposition 
of the property seized. Unless the debtor avails himself of this rem- 
edy, the act of bankraptcy appears to me to be complète. The plead- 
ings in this case show that the debtor failed to do so, and, on the con- 
trary, allowed the attached property to be soM under the attachment 
proceedings, and that the debtor was insolvent. It is my opinion that 
the debtor thereby committed an act of bankraptcy, whether or not 
he actively participated in the institution of the attachment suits. 
A judgment will therefore be entered adjudicating the debtor a bank- 
rupt. 



In re BATES MACH. CO. 

(District Court, D. Massachusetts. January 28, 1899.) 

No. 377. 

1. Bankruptcy— AcTs op Bankruptcy bt Corporation — Acthority dp Di- 

KECTOHS. 

Under the laws of Massachusetts deflning and limltlng the powers of 
the oflicers and directors of manufacturlng corporations, a written admis- 
sion, by the directors of such a corporation, that the Company is unable 
to pay its debts, and Is wllling to be adjudged a banlirupt on that ground, 
Is In excess of their authority, and therefore does not constitute an act of 
banliruptcy by the corporation on which Involuntary proceedings agalnst 
It may be founded. 
8. Same— Ratification bt Stockholders. 

Where the directors of a corporation, exceeding thelr statutory author- 
ity, make a written admission of its Insolvency, and of its wlUingness to 
be adjudged a bankrupt on that ground, and thereupon a pétition in bank- 
ruptey agalnst it Is flled by three creditors, but certain other credltors 
appear and oppose an adjudication thereon, a subséquent vote of the 
Btockholders, ratifylng the action of the directors, wlll not relate back, 
so as to eut off the rlghts of the objecting credltors. 

8. Samb— Corporation Proctjrinq Crkditors to File Involuntary Pétition 
— Evasion of 8tatdtb. 

Where the directors of a corporation make a written admission of its 
Inabllity to pay its debts, and of its wlUingness to be adjudged bankrupt 
on that ground, and request and procure the flling of a pétition in bank- 
ruptcy agalnst it by three creditors, one of them belug the président of 
the Company, and the others actlng under hls direction and control, 
alleging such admission as an act of bankruptey by the corporation, 
qusere, if such pétition, though Involuntary In form, Ib, In effect, the 
voluntary act of the corporation, and an attempt to évade the provision 
of the bankruptey act, which withholds from corporations the right to 
take the beneflt of the act as voluntary bankrupts. 

In Bankruptey. 

Louis H. Kileski, for Bâtes Mach. Co. 

Geo. Pred Williams, Carver & Blodgett, and Mason & Proctor, for 
objecting creditors. 

LOWELL, District Judge. This was a pétition in bankruptey filed 

December 3, 1898, by Ingham, Abbott, and McKenzie, against the 

Bâtes Machine Company, a Massachusetts corporation, alleging as an 

act of bankruptey that the company had admitted, in writing, its 

91 F.-40 
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inability to pay îts debts, and its willingness to be adjudged a banik- 
rupt. The alleged admission was as f ollows : 

"To William A. Ingham, Chauncey L. Abtjott, and Daniel W. McKenzie, AU 
of Lowell, In the County of Middlesex and Common-wealth of Massachu- 
setts: 

"As credltors of the Bâtes Machine Company, we deem It our duty to no- 
tify youthat the Bâtes Machine Company Is unahle to pay Its debts, and that 
it is willing to be adjudged a banlirupt on that ground. We should think 
it would be for the interest of the credltors to take action immediately, as 
there are several suits which will become liens upon the property, to wlt, 
the suit of one Gage, on the third of December, and the suit of the Fulton 
PuUey Company, on the tenth of December. 

"Very truly yours, The Bâtes Machine Company, 

"By William H. Bent, Treasurer. 
"Dec. 2, 1898." 

On December 22d the company âled a gênerai déniai. On January 
2d it flied an amended answer, admitting the allégations of the péti- 
tion. Three credltors hâve appeared to object to the adjudication. 

The fourth article of the by-laws of the company is as f ollows: 

"Article 4. The directors shall hâve, as a board. In the management of the 
affairs of the corporation, and are hereby Invested with, ail the powers which 
the corporation Itself possesses, not Incompatible wlth the provisions of thèse 
by-laws and the laws of the eommonwealth. They may appoint and remove 
at pleasure such offlcers and employés as may seem to them wlse; shall hâve 
access to the books, vouchers, and funds of the treasurer; shall détermine 
upon the forms of certiflcates of stock, and ail transfers thereof; shall fix 
ail salaries, includlng their own; shall déclare dlvidends as they may deem 
best; to purchase such lands, stocks, buildings, machinery, tools, flxtures, and 
other real and Personal property as they may deem bénéficiai to the purposes 
of the corporation, and to sell the same or any part thereof; shall make for 
thelr own government such rules and régulations, not inconsistent with thèse 
by-laws, as they may think fit; and, at every annual meeting of the stock- 
holders, shall présent a brief report of the financlal condition of the corpora- 
tion, and the state of its property and assets." 

The petltioners introduced évidence to show that on December 2, 
1898, at a meeting of the board of directors, the following vote was 
passed: 

"Voted, that, the company belng insolvent, the treasurer be authorlzed to 
make such déclarations ta writing, and to express the willingness of the 
corporation to be put into bankruptcy, or to take any other légal means to 
aceompllsh such purpose, provided he deems it advisable; or that he be au- 
thorlzed to transfer the entire assets of the corporation to any other Indlvidual 
or corporation, taking pay in cash or In stock or In any other manner, at his 
discrétion, ând that he be authorlzed to make settlement with the creditors 
of the corporation if he deems that course advisable; such settlement to be 
made In such form and manner as he should sélect." 

At a meeting of the directors, December 23, 1898, it was voted : 

"On motion,, that the action of the treasurer, in declaring thé company in- 
solvent, making such déclaration in writing, and expressing the willingness of 
the corporation to be put into bankruptcy, and using other légal means to ac- 
eompllsh the sald purpose, be, and the same are hergby, ratifled and approved; 
and that he be, and hereby is, fuUy authorlzed to see that such end be accom- 
plished, as we deem it to be for the best interest of the creditors of the 
corporation." 

At a meeting of the stockholders, January 3, 1899, it was voted : 
"That the action of the directors, président, and treasurer in declaring the 
corporation insolvent, and admitting its willingness to be adjudged bankrupt, 
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and maklng said déclaration In writing, be, and the same is hereby, approved 
and ratiflëd, and the direetors and treasurer are hereby fuUy authorized to 
take any action they deem advisable in regard to the insolvency of the corpo- 
ration. They are fully authorized to déclare in writing the insolvency of the 
Company, and to express in writing its willingness to be adjudged banlirupt, 
with ail the powers necessary therefor that may by them be granted, although 
not fully expressed therein." 

The petitioner Ingham was président of the company, and one of 
its direetors. The petitioner McKenzie was a clerk in his store, act- 
ing in obédience to what, I flnd, were practically his orders. Ingham 
provided the money which McKenzie lent to the company. The peti- 
tioner Abbott was an employé of an electric light company of which 
Ingham was managing director. He lent money to the company and 
joined in the pétition at Ingham's request, which, under the circum- 
stances, I find was almost equal to a command. The flrst question to 
be determined concerns the authority of the direetors to make the 
statutory admission. 

The Public Statutes of Massachusetts (chapter 106, § 23) provide 
that the business of a corporation like the Bâtes Machine Company shall 
be managed and conducted by a président, board of direetors, clerk, 
treasurer, and such other oflQcers and agents as the corporation author- 
izes for that purpose; but no conveyance or mortgage of its real estate, 
or lease thereof for more than one year, shall be made, unless author- 
ized by a vote of the stockholders at a meeting called for the purpose. 
It is argued that the provisions of this section, taken in connection with 
the by-law already quoted, gave the direetors of this corporation au- 
thority to make the written admission of the corporation's inability 
to pay its debts and its willingness to be adjudged a bankrupt on 
that ground, required by Bankrupt Act, § 3 (5). The by-law just 
quoted does not add materially to the authority given by the statute, 
inasmuch as the elaborate spécification of the direetors' powers, though 
it foUows their broad grant of authority, yet so interprets the grant 
as to show that it was not intended to confer powers which are clearly 
extraordinary and unusual. The important question in this case is: 
Do the statutes of Massachusetts confer upon the direetors authority 
to make the statutory admission? The bankrupt act of itself adds 
nothing to their powers. 

That it is part of the business of a corporation organized for manu- 
facturing purposes to go into bankruptcy cannot be maintained, 
Bankruptcy is not one of the objects for which the Bâtes Machine Com- 
pany was organized. The bankrupt act requires that the written ad- 
mission shall contain two things, — an admission of the proposed bank- 
rupt's inability to pay his debts, and a déclaration of his willingness 
to be adjudged a bankrupt. It may be that the direetors, as they 
hâve charge of the business of the corporation, and hâve spécial knowl- 
edge of its affairs, are authorized to make a binding admission of its 
insolvency; but their knowledge of its business and their supervision 
of its affairs do not, it seems to me, empower them to express the cor- 
porate willingness to become a bankrupt. 

It is urged, however, that the direetors of a corporation ordinarily 
hâve authority, without an express vote of the stockholders, to make 
an assignment of ail its property for the benefit of its creditors, and 
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that bankrùptcy and such gênerai assignment are analogous acts. A 
gênerai assigioment, indeed, is declared to be an act of bankrùptcy by 
section 3 (4) of the statute; bence it is said to follow that directors 
can express the willingness of the corporation to become a bankrupt. 
If the question of the directors' authority to make a gênerai assign- 
ment for the beneflt of its creditors were a new one, much could be 
urged against recognizing such authority. The decided cases gener- 
ally rest it upon the admitted right of the directors to control and 
manage the gênerai business of the corporation, or upon their right 
to convey its property, or upon their right to pay its debts. Whether 
a gênerai assignment does or does jQot operate a dissolution of the 
corporation, it practically cornes tô much the same thing, and a dis- 
solution of the corporation is hardly the management of its business. 
A gênerai assignment is not the conduct or management of the corpo- 
rate business, but its termination and destruction. It is not that dis- 
position of the corporate property which must be made from time to 
time in order to carry on the corporate business, but the termination 
and destruction of the power to make such disposition. It is not the 
payment of the corporate debts, but ordinarily it is an assertion that 
they cannot be paid. At this time, however, it is pretty well settled 
by authority that, under ordinary statutes or charters, the authority to 
make a gênerai assignment does inhere in. a board of directors. 
See Thomp. Corp. § 6473; Mor. Priv. Corp. § 240; Ang. & A. Corp. 
(Uth Ed.) § 299; and the cases cited in thèse text-books. 

In Sargent vj Webster, 13 Metc# (MassJ 497^ the suprême court of 
Massachusetts held that the directors of an insolvent manufacturing 
corporation were authorized to make a gênerai assignment of its 
property! for the beneflt of its creditors. By this construction of the 
statutes of 'Massachusetts, made by the highest court of the state, 
this court is bound, but I do not feel disposed to extend its scope. 
It is to be noticed that the decisi<* in Sargent v. Webster bas little 
practical application to the directors of manufacturing corporations 
in Massachusetts at the présent time. When the décision was ren- 
dered, the statutes of Massachusetts proTided, without qualification, 
that the corporation's business should be managed by its président, 
directors, etc. In 1870, in the codification of the laws relating to 
manufacturing corporations, it was pr'ovided that no conveyance or 
mortgage ©f their real estate, noi? iany lease thereof for more than 
one yeau, should be made without a vote of the stockholders; and so, 
at this time, a manufacturing corporation which holds real estate — 
as most manufacturing corporations do—cannot make a gênerai as- 
signment of its property for the beneflt of its creditors without a. 
vote of its stockholders. In this condition of the law, it may well 
be doubted if the courts of Massachusetts would now hold valid a 
gênerai assignment of the property of a manufacturing corporation, 
even when that property consisted solely of Personal estate. The 
power of the directors having been taken away by statute in the great 
majority of cases, it is doubtful iï the reasoning which led to the 
original décision would now hold good in the few cases not affected 
by statute. It is clear that I hâve no warrant to apply the doctrine 
of Sargent v, Webster to cases not ciearly analogous thereto, and 
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the expression of the corporate willingness to be made a bankrupt 
and a gênerai assignment are, at anr rate, not precisely similar corpo- 
rate acts. 

There is, moreover, another provision of the statutes of Massacliu- 
setts wiiich bas an important, even a décisive, bearing upon . this 
case. Section 127 of chapter 157 of the Public Statutes provides that 
corporations similar to the Bâtes Machine Company may apply by 
pétition, signed by an offlcer duly authorized by a vote of a majority 
of the corporators présent and voting at a légal meeting called for 
the purpose, for the initiation of proceedings in insolvency against 
the corporation. This act of the corporation, thus regulated by stat- 
ute, seems to me veyy closely analogous to the expression of the cor- 
porate willingness to become a bankrupt, required by the bankrupt 
act; and, as the statute provides that a corporation shall not be 
adjudged insolvent upon its voluntary pétition, unless that pétition 
bas the authority of the stockholders, it follows that the déclaration 
of willingness to become a bankrupt, upon which are based the 
proceedings in bankruptcy, must also be authorized by the stock- 
holders, whether those proceedings be in form voluntary or involun- 
tary. The vote of the directors of December 2d was therefore insuffi- 
cient. 

It remains to consider the eflect of the ratification of the directors' 
act by the vote of the stockholders passed January 3, 1899. Assum- 
ing that the stockholders could hâve authorized the statutory written 
admission of willingness to become a bankrupt, their subséquent rati- 
fication of the directors' action would not relate back so as to eut 
off the rights of the objecting creditors. 

Another question is mentioned hère to show that it bas not been 
overlooked. Section 4 of the bankrupt act provides expressly that 
a corporation shall not be entitled to tiie beneiits of the act as a vol- 
untary bankrupt. The proceedings in this case, except in form, 
amount to a voluntary pétition on the part of the Bâtes Machine 
Company that it may be adjudged a bankrupt. The company procured 
the flling of the pétition, and the petitioning creditors acted at its 
request. One of them was its président; the other two were bis 
créatures. It is very clear that, if an adjudication of bankruptcy 
were made in this case, the plain intent of section 4 of the bankrupt 
act would be evaded. Whether the law shall be construed so as to 
permit such évasion, and the provision denying the beneflts of volun- 
tary bankruptcy to a corporation shall be nuUified by a pétition 
involuntary only in form, is a serious question; but, as I hold that 
no act of bankruptcy was hère committed by the respondent before the 
pétition was flled, this last question need not be answered. 

Pétition dismissed, with costs to the objecting creditors. 
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In re MARINE MACHINE & CONVBTOE 00. 

(District Court, S. D. New ïork. February 3, 1899.) 

BANKB0PTOY— Corporation— Pbikcipal Place of Business— Admission of In- 
soLVENCT— Adjudication. 

Where the défendant corporation shut down Its manufacturing works 
and ceased ail business at Warren, E. I., In June, 1898, but eontinued its 
business In New York, where ail Its executive and hanklng business had 
been done, untll the pétition was flled In November followlng, held, that 
New York was Its principal place of business durlng the preceding six 
months, and that the pétition was properly filed In thls district; held also 
that an admission of insolvency and willlngness to be adjudicated a 
bankrupt, as stated In eeveral letters to creditors, s^gned by the président 
of the corporation and authorlzed by a meeting of a majority of the board 
of dlrectors, was sufflcient to uphold a pétition and to warrant an adju- 
dication In bankruptcy, although three nominal dlrectors of the corpora- 
tion were not notified of the meeting; it appearlng that they had ne ver 
taken any part in the meetings of the dlrectors, nor given any attention 
to its affairs, and were prosecuting suits agalnst the corporation under 
whlch they had attached the principal part of its property. 

In Bankruptcy. Adjudication of corporation. 

Hector M. Hitchings, for petitioning creditors. 

James M. Bail, for the corporation. 

Frederick L. C. Keating and Joseph Kling, for opposing creditors. 

BKOWN, District Judge. The Marine Machine & Conveyor Com- 
pany was incorporated as a manufacturing corporation under the laws 
of the State of Ehode Island on February 3, 1897, for the manufacture 
of marine machinery and other purposes. The corporation acquired 
certain buildings and reaJ estate at Warren, B. L, where it subse- 
quently carried on the manufacturing branch of its business. The 
gênerai oflace of the corporation was in New York City, where its 
ofSeers were to be found, its books kept, its purchases and sales mainly 
effected, and ail its banking business transacted, and where ail the 
meetings of the'directors, subséquent to the first, were held. 

On June 11, 1898, the company, becoming embarrassed, closed its 
Works at Warren, R. I., ànd discharged ail its employés except one 
watchman and a local superintendent, who were retained for the 
préservation of the property. Its ofiSce in New York was eontinued, 
where the meetings of its dlrectors eontinued to be held and its busi- 
ness in liquidation was transacted. 

In September and October a number of suits were commenced 
against the company in Rhode Island, in which ail its property there 
was attached. On the 29th of October, 1898, in answer to letters of 
inquiry by creditors, sereral letters were addressed to its creditors, 
signed by the président in the corporate name, saying that the com- 
pany was unable to pay its debts and was willing to be adjudged a 
bankrupt upon that ground. This was done by authority of the board 
of dlrectors, who on that day had passed a resolution to the same 
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effect; and thèse ereditors afterwards on the 9th day of November, 
1898, flled a pétition in this court, praying that the company be ad- 
judged bankrupt on the ground above stated, anà alleging that its 
principal place of business, during the greater portion of the six 
months preceding, was at the city of New York and within this dis- 
trict. A subpœna was duly served on the company, who flled no 
answer. Several ereditors, however, who had commeneed suits in 
Rhode Island, obtained judgments and issued exécutions thereon, flled 
answers to the pétition, alleging that the principal place of business 
was not in New York City, but in Warren, E. I., and alleging that 
they had no information or belief as respects the other allégations in 
the pétition. The cause was brought to hearing before me, no jury 
being demanded. 

1. As to the flrst objection, I flnd that this court has jurisdiction, 
for the reason that the évidence shows that during the greater part 
of the six months prior to filing the pétition on November 9, 1898, the 
corporation did no business at Warren, E. I., its works being shut 
down and its business there stopped, but did hâve a place of business 
and did transact business in the city of New York; and that its prin- 
cipal place of business during most of the preceding six months was 
therefore within this district; so that this proceeding is properly 
within the jurisdiction of this court. 

2. I flnd that the letters and resolution above stated are each and 
every of them severally acts of bankruptcy on the part of the com- 
pany, within subdivision 5 of section 3 of the bankrupt act; because 
each of them "admitted in writing the company's inability to pay its 
debts and its willingness to be adjudged a bankrupt on that ground." 

It is objected that the meeting of the board of directors on the 29th 
of October, at which the resolution in question was adopted and the 
président authorized to make this announcement to ereditors, was 
not in law the act of the corporation; because three members of the 
board of directors were not notified of that meeting. The three di- 
rectors referred to were called as witnesses, and each denied that he 
had received any notice of the meeting. It further appeared, how- 
ever, that thèse three directors had never given any attention what- 
soever to the aflairs of the company; had never attended any meet- 
ing subséquent to the flrst in February, 1897, and that ail of them had 
promoted, and were interested in, suits against the company in Ehode 
Island, and the attachments against its property, and had caused those 
attachments to be issued several weeks before the letters and resolu- 
tion referred to; and that the meeting in New York at which the 
resolution was passed and the letters authorized, was attended by four 
of the directors, constituting a majority of the board, and by ail of 
the offlcers of the corporation. In other words, this resolution was 
passed by a majority of the directors, àt a meeting held at the same 
place and in the same manner that ail of the meetings of the directors 
had been held, and ail its business conducted for nearly two years, 
without dissent or question by the other directors or by any of the 
stockholders. No by-laws were produced in évidence; but from such 
long-contJnued acquiescence from the beginning, the four acting mem- 
bers of tbe board, being a majority, must be inferred to be author- 
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ized to répresent the whole boàrd, as much as if a by-law to that 
effect had been adppted and pat in évidence. 

The banknipt act, moreover, requires no technical f orm of proof 
of assent by a corporation, any more than by an individual; but only 
that the admission and consent be in writing; and this would hère be 
evidenced by the letters alone. Bnt the proof hère goes much further 
than that, in showing the deliberate action and authority of the board 
of directors, î. e. the same board that without question had conducted 
the entire business of the corporation from the beginning. The other 
three directors, as I hâve said, mot only acquiesced during the whole 
history of the company in the majority exercising the functions of the 
board, bat by their own adverse proceeding in attaching the com- 
pany's property in suits which they hâve since prosecuted to jndgment 
and exécution in the attempt to secure a préférence condemned by the 
bankrupt law, they hâve virtually, if not technically, disqualified them- 
selves from any proper or impartial considération of the resolution 
in question. lîa my opinion, they are in no situation to question the 
resolution adopted, or to set up the défense that the assent was not 
given in a lawful manner or by authority of a compétent board, even 
if this défense had been specifically set up in the answer, though 
that is not done. 

The petitioners are entitled to the adjudication prayed for, vrith 
costs. 



In re LEWIS et al. 

(District Court, S. D. New York. January 12, 1899.) 

Bankrtjptct— Commencement of Procebdings— Delay in Issuing Bubpoena 
— voluntary âssignment. 

The tiankrupts made a voluntary asslgnment In f avor of thelr créditera 
on July 18, 1898; ohNovember 2d followlng, less than four months there- 
af ter, a pétition was flled agaJh^t them on that ground, and a subpœna 
desired for service. The clerk did not Issue the subpœna, because the 
court had dlrected that no further proceedlngs should be had untll the 
suprême court- had promulgated "the necessary rules, forms and orders" 
as required by section 30 of the act. When those rules were promulgated, 
the subpœna was àt once issued on Deeember 9th, and served. This 
was more than four months dfter the asslgnment; àeld that the pro- 
ceedlngs were commenced by the flllng of the pétition, and that the 
delay In Issulng the subpœna, as stated, dld not vltlate the proceeding or 
valldate the asslgnment of July 18th. 

In Bankruptcy. Subpœna delayed. 

Blumenstiel & Hirsch and Bowers & Sands, for petitioning cred- 
itors. 
Putney & Bishop, for bankrupts. 

BKOWN, District Judge. On November 2, 1898, a pétition was 
filéd with the clerk of this court by varions creditorsof the firm of 
Charles Lewis & Bros, to hav'e tjhat firm adjudged bankrupts. The 
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acts of bankruptcy alleged in the pétition are that the said ûrm, 
being insolvent, on the 18th of July, 1898, confessed a judgment to 
Isaac K. Cohn for the sum of $5,878 with intent to prefer him as a 
créditer, and also on the same day, being insolvent and with intent to 
prefer Éebecca Cohn and Isaac K. Cohn, as executrix and exécuter 
of Jacob Cohn, deceased, confessed a judgment in their favor for 
the sum of $7,339.04; that exécutions upon said judgments were 
afterwards issued, under which levies were made by the sherifE upon 
ail the Personal property of the flrm, and that the property was sold 
and converted into money thereunder prior to August 15, 1898; and 
that thereby the alleged bankrupts suffered and permitted judgment 
creditors to obtain a préférence over other creditors, the proceedings 
thereon not being vacated or discharged; and further that on the 
18th day of July, 1898, said alleged bankrupts, with intent to 
prefer Nathan Lewis over their other creditors, transferred to him 
certain outstanding accounts of the flrm of the value of about 
$10,000. 

The alleged acts of bankruptcy having been committed after the 
bankrupt law went into effect, the pétition herein was flled as soon 
as it was allowable to file it under the provisions of the act, viz. on 
November 2, 1898, and within less than four months after the acts 
of bankruptcy specifled. This court being of the opinion that fur- 
ther proceedings in such cases should be suspended until the promul- 
gation by the suprême court of the "necessary rules, forms and 
orders as to procédure and for carrying the act into force" as 
required by section 30 of the act, no subpœna was at that time issued 
by the clerk, although requested by the attorneys for the petitioning 
creditors; but on the 9th of December, 1898, as soon as possible 
after the rules and forms were promulgated by the suprême court, 
the subpœna was issued by the clerk and duly served. In answer 
to the pétition the bankrupts thereupon filed a spécial plea in bar 
setting up in effect that through the clerk's delay in issuing the 
subpœna until December 9th, the bankruptcy proceedings were not 
legally commenced until that date, and that the pétition should not 
be deemed flled until that date; and that as this was more than 
four months after the acts of bankruptcy alleged in the pétition, the 
pétition should be dismissed. 

Upon this plea the case bas been brought to a hearing and the 
question presented has been carefully argued. The défendants' 
contention is based largely upon the eighteenth section of the act, 
which provides that "upon the filing of a pétition for involuntary 
bankruptcy, service thereof, with a writ of subpœna, shall be made 
upon the person therein named as défendant in the same manner as 
service of such process is now had upon the commencement of a 
suit in equity in the courts of the United States," etc.; and cases 
under the statute of limitations are cited in which the filing of the 
oomplaint alone, without the issuing of any subpœna, or where the 
subpœna has been withheld by the complainant, has been neld in- 
sufficient to stop the running of the statute. Thèse cases hâve not 
in my opinion any just application to the présent case. On the 
part of the petitioning creditors there has been no withholding of 
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process, nor any lack of diligence in the endearor to prosecute their 
rights. The delay that ensued was wholly owing to the peculiar 
provisions of the act, and the judgment of the court as to the appro- 
priate proceedings thereupon; and the ordinary rule of law is that 
the delays of the court shall not préjudice the diligent suitor in a 
proceeding which he has instituted in good faith. 

The argument for the défense has no basis in the language of the 
act itself. Even section 18 in its référence to proceedings in equity 
is conflned to the "service of process" ; while paragraph 10 of section 
1 expressly déclares that "'commencement of proceedings,' with 
référence to time, shall mean the date when the pétition was filed." 
Section 3, paragraph (b), provides that "a pétition may be flled against 
a person who is insolvent and who has committed an act of bank- 
ruptcy within four months after the commission of said act." From 
this provision and from many others of a similar purport scattered 
through the act, it is clear that the filing of the pétition in good faith 
not only gives jurisdiction to the court from that moment, but is made 
the précise point of time from which the varions limitations in the act 
are to be reckoned. Nowhere in the act is it intimated that the 
immédiate issuing of a subpœna is a condition of the légal effect of 
flling the pétition (In re Bear, 5 Fed. 53), and no such condition should 
be added by the court. 

I do not perceive any hardship in this ruling upon the creditors 
who hâve sought and obtained a préférence forbidden by the act. 
The last section of the act provides that it "shall go into full force 
and effect upon its passage," which was upon July 1, 1898. Thèse 
creditors were aware, therefore, that their acts were forbidden by 
the statute, and were at the risk of being avoided upon a "pétition 
flled" by creditors within four months thereafter. Their pétition 
was filed in time, and ail the requirements of the act on their part 
were complied with. Section 30 of the act, moreover, recognizes the 
fact that certain "rules and modes of procédure" were "necessary" 
for "carrying the act into force and eflfect." Such rules and forms 
could not be prescribed by the suprême court instanter. The effect 
of the two provisions together was that while there might be some 
delays in the enforcement of the remédies obtainable under the act, 
the légal rights and obligations of ail persons under it, must be 
adjudged àccording to the provisions of the act from the time of 
its passage. 

To sustain the défendants' contention would be not only to refuse 
to give effect to the obvions purpose of the act to aflord creditors 
an opportunity to avoid préférences given after its passage, but also 
to refuse to give effect to the express language of the act by ingraft- 
ing upon it a condition nowhere to be found in it; and that too in 
favor of préférences which it is one of the main purposes of the act 
to avoid. 

The plea must be overruled and an adjudication of bankruptcy 
ordered. 
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In re PRICB et al. 
(District Court, S. D. New York. February 2, 1899.) 

BaNKRUPTCï — EXAMINATION OP BaNKRUPT BEFORE SPECIFICATIONS ON DlS' 
CHARGE. 

Under subdivision 9 of section 7 of the bankrupt act, It la proper that 
an examination of tlie banlîrupt should be had in behalt of creditors, to 
enable them to prépare spécifications opposing bis discharge; section 58 
requires that ail creditors shall bave 10 ten days' notice of such an ex- . 
amination, which should tberefore be open to ail creditors and ordinarily 
be bad once for ail; to avoid extra espense and delay, the notice to 
creditors to attend in opposition to the discharge, should embrace also a 
notice of the examination of the bankrupt; such examination should also 
be at the expansé of creditors, as respects any clérical or sténographie 
aid in taking notes. 

In Bankruptcy. Examination of Bankrupt. 

Herman Joseph, for bankrupts. 
James J. Allen, for creditors. 

BROWN, District Judge. Certain creditors of the bankrupts not 
having attended at the flrst meeting when the bankrupts were présent 
and ready for examination, but having afterwards been admitted to 
prove their claim, applied to the référée to order an examination of 
the bankrupts in their behalf after the bankrupts had flled their appli- 
cation for discharge. The référée declined to order the examination 
until spécifications in opposition to the discharge should be flled. The 
question has been certifled to me. 

I do not flnd anything in the bankrupt act or the rules which limita 
the examination of the bankrupt to any particular time or occasion. 
Under subdivision 9 of section 7, it would seem that such an exam- 
ination may be ordered at any time during the pendency of the pro- 
ceedings. It is not unreasonable I think to allow creditors to exam- 
ine the bankrupt concerning the mode of conducting his business, 
for the purpose of ascertaining whether there has been any such offense 
committed, or failure to keep books, as would furnish a just ground 
for refusing a discharge; and therefore I think such applications 
should be allowed before spécifications are flled, if applied for on the 
return day of the notice of the debtor's application for discharge, and 
no prior examination of that kind has been had. In re Mawson, 1 
N. B. R. 271, Fed. Cas. ISfo. 9,320; In re Seckendorf, 1 N. B. R. 626, 
Fed. Cas. No. 12,600; In re Vogel, 5 N. B. R. 396, Fed. Cas. No. 16,- 
984. 

Section 58, however, requires that creditors shall hâve at least 10 
days' notice by mail of "ail examinations of the bankrupt"; so that 
such an examination cannot proceed until after 10 days' notice to ail 
creditors, unless the notice of application for the bankrupt's dis- 
charge mailed to creditors contained also a notice of the bankrupt's 
examination. Hereafter the published and mailed notices of applica- 
tion for a discharge, should contain a notice of examination of the 
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debtor to avoid the necessity of further notice to ail creditors in case 
such an examinatlon is allowed. Oùly oriè such examination as re- 
spects the discharge should ordinarily be had; since the statute in 
re^uiring that ail creditors shall hâve notice of it, presumably intends 
that ail should be equally allowed to participate in it, once for ail, 
and not further harass the b^nkrupt. In re Vogel, 5 N. B. E. 396, 
397, Fed. Cas. No. 16,984. 

For the présent examination, if a new notice to ail creditors is 
required thf ough lack of preyî'ous notice, tbe new notices and exam- 
ination must be at the expenàe of the applicants; for which I allow 
to the référée for necessary clérical aid, as a necessary expense, con- 
sidering that there are 50 crèdîtors or upwards, $7.50, which the appli- 
cants should deposit in adTânbe, as well aS pay the cost of clérical or 
sténographie aid in taking the testimony on the examination. 



UNITED STATES v. LOEB et al. 

(Circuit Court, S. D. New York. January 18, 1899.) 

No. 2,474. 

CUSTOMS DUTIBS^CLASSiriOAOlION^HEMSTITCHBDLAWNS. 

Certain hemstitclied lawns held to be dutlable as manufactures of cot- 
ton not otherwise provided for, under paragraph 355 of the act of 1890, 
and not as "partly made cotton wearlng apparel," under paragraph 349. 

This was an application by the United States for a review of a 
décision of the board of gênerai appraisers in respect to tbe classi- 
fication for duty of certain goods imported by Loeb & Schoonf eld. 

The merchandlse conalsted of certain hemstltched lawns, which were 
classlfled for duty by the eollector as "partly piade cotton wearing apparel," 
at 50 per cent, ad valorem, under paragraph 34Î9 of the act of October 1, 1890. 
Thé Importera protested that thè goods were manufactures of Cotton not oth- 
erwise provided for, dutlable at 40 per cent. ri,d valorem, under paragraph 
855 of the same act No évidence was taken beforè the board of gênerai ap- 
praisers, which found and declded that the merchandlse in question was 
hemstltched lawns, and sustalned the clalm of the Importers; the board re- 
ferrlng to the case In re Mills, 56 Fed. 820. The govemment appealed, upon 
the record as sent up by the board. 

James T. Van Rensselaer, Asst. U. S. Atty. 
W. Wickham Smith, for appellees. 

WHEELER, District Judge. The classification of thèse hem- 
stitched lawns, appealed from, appears to hâve been made in accord- 
ance with In re Mills, 56 Fed. 820. The protest is criticised as mis- 
leading, but as it referred to the right paragraph, and claimed the 
correct rate, it appears to bave been sulHcient, notwithstanding the 
alleged misdescriptions of the goods. Décision aflSrmed. 
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WING WO CHUNG v. UNITED STATES. 

(Circuit Court, S. D. New York. January 19, 1899.); 

No. 2,769. 

CnsTOMS DtTTiBS— Classification — Dried Fkuit— Lycheb. 

The Chinese fruit called "lycbee," which consists of a shell drled, but 
not edlblé, and an interlor pulp, In. Us natural state, which Is edible for 
chlldren, Is dutlable as a drled fruit, under paragraph 559 of the act of 
1897, and Is not Included among "other edible fruits drled," provlded for 
In paragraph 262. 

This was an application by Wing Wo Chung for a review of a 
décision of the board of général appraisers in respect to the classifi- 
cation for duty of certain imported merchandise. The goods in 
question consisted of dried lychee, invoiced as dried fruits, and were 
returned by the appraisers as dried fruits, two cents per pound, 
under paragraph 262 of the act of 1897, as "other edible fruits dried." 
The importer protested, claiming that the merchandise Tvas free of 
duty, under paragraph 559 of that act, as fruits ripe or dried. The 
board of gênerai appraisers found that they were edible fruits dried, 
and afflrmed the collector's décision. 

Howard T. Walden, for appellant. 
Henry C. Platt, Asst. U. S. Atty. 

WHEELEE, District Judge. This îs a Chinese fruit called 
"lychee," consisting of a shell which is dried, but not edible, and an 
interior pulp, in its natural state, which is edible for children, The 
edible part is not dried, and the dried part is not edible. Therefore 
it does not appear to be an edible dried fruit, which necessarily im- 
plies that the edible part is itself dry. Décision reversed. 



UNITED STATES v. ROSENSTBIN et ttL 

(Circuit Court, S. D. New York. December 17, 1898.) 

No. 2,770. 

Cdbtoub DtJTiBS— Classification — Russian Sardinbs. 

Herrlngs, pickled and spiced, imported in small kega, and commerclally 
known as Eussian sardines, but which are not commerclally known as 
Bardines, and are not sardines in fact, are dutlable, under paragraph 260 
of the tarife law of 1897, as "herrlng, pickled," and not under paragraph 
258, as "flsh known or labeled as * * * sardines."! 

This was an appeal by the United States from the décision of the 
board of gênerai appraisers sustaining the protest of Eosenstein 
Bros, as to the classification of certain imported fish. 

H. P. Disbecker, Asst. U. S. Atty. 
Albert Comstock, for importers. 

i As to interprétation of commercial and trade terms iD gênerai, see note 
to Dennison Mfg. Co. v. U. S., 18 C. C. A. 545. 
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TOWNSEND, District Judge (orally). The fish herein, upon the 
testimony, and in view of the décision of Judge Coxe in Rosenstein 
V. U. S., 71 Fed. 949, and upon the évidence therein, which covered 
the same class of articles as are under considération herein, are 
herrings, pickled and spiced, commercially known as Russian sar- 
dines, and imported in small kegs. Although they are commercially 
known as Russian sardines, the évidence and the décision aforesaid 
show that they are not commercially known as sardines, and are not 
sardines in fact. If it were necessary to the décision in this case, I 
should be inclined to support the further contention of the importers, 
based upon an examination of paragraph 258, and upon the considéra- 
tion of such portion of the testimony in the other Rosenstein Case as 
I hâve heard, that the phrase in said paragraph 258, "if in other pack- 
ages," referred only to the packages of the classes stated, namely, 
bottles, jars, tin boxes, or cans, in the earlier portion of the para- 
graph. As I hâve not had an opportunity to f uUy examine said évi- 
dence, and as it is not necessary to the décision of the case, I prefer 
not to rest my opinion upon that ground. The décision of the board 
of gênerai appraisers is afflrmed, and the goods are properly dutiable, 
under paragraph 260 of said act, at one-half cent per pound. 



TJNITED STATES v. REISINGEE. 

(Circuit Court, S. D. Njjw York. December 17, 1898.) 

No. 2,816. 

CusTOMs DuTiES— Classification— Carbons for Electric Lighting. 

Carbons designed for use only in electrlc lighting, though 36 Inctes 
long, and requirlng to be eut or broken into lengths of 12 or 14 inches be- 
fore actual use, are dutiable under paragraph 98 of the tariff law of 1897, 
at 90 cents per 100, as "carbons for electric lighting," and not under 
paragraph 97, as "carbons not speciflcally provided for"; nor eau the col- 
lector estlmate the number of shorter carljons Into which each will be 
made, and assess duty on such number at the rate flxed by paragraph 98.i 

This is an appeal by the United States from the décision of the board 
of gênerai appraisers sustaining the protest of Hugo Reisinger as to 
the dnties imposed on certain imported carbons. 

D. Frank Hoyd, Asst. U. S. Atty. 
W. Wickham Smith, for importer. 

TOWNSEND, J. (orally). The articles in question are composed of 
carbon, assessed at $2.70 per 100, as "carbons for electric lighting," 
under the provisions of paragraph 98 of the act of 1897. The importer 
protested, claiming that they are either "carbons for electric lighting," 
at 90 cents per 100, under said paragraph, or "carbons not speciflcally 
provided for," under paragraph 97 of said act. The board of gênerai 
appraisers sustained the contention of the importer as to paragraph 

i As to classlflcation of goods for the purpose of assesslng customs duties, 
see note to Dennison Mfg. Co. v. U. S., 18 C. C. A. 545. 
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97, and the United States appeals. It is admitted that thèse articles 
are composed of carbon, and that they are designed for no use other 
than electric lighting, and that the ordinary length of such articles 
when in actual use is not more than 12 or 14 inches. Thèse carbons 
are 36 inches in length, and, in order to be used in electric lights, they 
hâve to be either eut or broken up into various lengths. Counsel 
for the United States contends that while thèse are not carbons for 
electric lighting, because of their said length, and are not capable of 
use until they are broken up and in some instances cored and sharp- 
ened, yet that the appraiser can mentally subdivide them into three car- 
bons, each 12 inches long, and assess duty accordingly. Acting upon 
this theory, the collecter assessed duty at |2.70 per 100. Each carbon 
is a distinct article, made in a single pièce, without any indication or 
désignation of séparation which would enable any one to détermine 
the dividing Une. In fact, the dividing Une is an indeflnite one, ac- 
cording to the necessities of the individual user. It may be true, as 
contended by counsel for the United States, that in this way the ob- 
ject of the law may be defeated by the importer, but that is not a ques- 
tion with which this court is concerned. In view of the unambiguous 
language of the provision, the remedy for such alleged évasions is not 
to be found in judicial législation. The articles are not dutiable, as 
contended by the importer, and found by the board of appraisers, as 
"carbons not specifically provided for," because they are speciflcally 
provided for under paragraph 98, as "carbons for electric lighting," at 
90 cents per 100. The décision of the board of gênerai appraisers is 
therefore reversed. 



UNITED STATES v. MERCK & CO. 

(Circuit Court, S. D. New York. January 23, 1899.) 

No. 2,322. 

1. Ctjstoms DoTiBs— Construction of Tabiff Acts. 

Where, by amendaient in the senate, an article, which was placed on 
the free Ust In the bill passed by the house, was also placed In the du- 
tiable llst, and remained In both places as the act was flnally passed, hdd, 
that the case was one of patent ambiguity arising on the face of the act, 
which ambiguity must be resolved In favor of the Importer, and the gooda 
admitted free. 

S. ËFSOM Salts. 

Sulphate of magnesia, or Epsom salts, which, by the act of 1894, were 
placed both upon the dutiable and the free list (paragraphs 24 and .542), 
are to be admitted free, as the ambig»uity must be resolved in favor of the 
Importer. 

This was an application by the United States for a review of a dé- 
cision of the board of gênerai appraisers in respect to the classification 
for duty of certain merchandise imported at the port of New York by 
Merck & Co. 

James T. Van Eensselaer, Asst. U. S. Atty. 
Albert Comstock, for appellees. 
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WHEELEB, District Judgè. "Magnesia, sulphate of, or Èpsoitt 
sàlts," is aeclared dutiable at oneiflfth of one cent per pound by para- 
graph 24, and free by paragraph 542, of the act of 1894. This pi'otest 
raines the question of its dutiability. The caption of the free list says 
that "on and after August 1, 1894, uniess otherwise provided for in 
this act, the following articles, when imported, shall be exempt f rom 
duty." This article is said to be btherwise provided for in the dutiable 
list, and so to be taken ont of the free list. But the caption to the 
dutiable list sàys that "on and after August 1, 1894, uniess otherwise 
spedally provided for in this act, there shall be levied, collected and 
pâld upon ail articles imported from foreign countries or withdrawn 
for Consumption, and mentioned in the schedules herein contained, the 
ratçs 6f duty which are by the schedules and paragraphs respectively 
prescribed, namely." The act, as to some parts of the schedules, pro- 
vided différent times for goiûg into effect; and this provision in the 
captioh of the dutiable list evidently refers to time, and not to articles 
initiorted. But for that, tiiis provision iii the caption of the free list 
might be thought applicable to articles, instead of to time. They stand 
iû the same relation to daté of the act, however, and differ only as to 
the Word "specially," in the former provision, and appëar to refer to 
thé samç mattpr, and that is tiine. Sp, as the law stands; it appears to 
provide in one place that this article shoUld be dutiable, and in another 
that ît should be free. By the laW before, it was dutiable at the 
same rate. The bill originated in the house, of coursé; and, when 
it went to the senate, this article was in the free, and not in the 
dutiable, list. The senate, in proposais of amendmènt, put it in the 
dutiable list, as it had been in the prior law, but did not propose to 
strike it from the free list; and the house concurred in the senate's 
proposai of amendments. This is said to show that the législative in- 
tention was to hâve this article in the dutiable list But the senate 
amendments left it also in the free list, and the house concurred in the 
amendments as they operated on the house bill, without proposing 
to strike this article from the free list. This indicates equally well 
an intention to leave it in the free list. Both houses passed the bill 
with it in the free list, and both concurred in an amendaient putting 
it in the dutiable list also; so the bill pasged both houses with it in 
both places, and the whole bill became a }aw with both paragraphs in 
it, August 28tb, for want of return to the house by the président. 
There is a patent ambiguity arising on the face of the act as to this 
article. It is made as clearly free as dutiable, and the doubt is to be 
solved in favor of the importer. Twiné ôo. v. Worthîngton, 141 U. S. 
468, 12 Sup. et. 55. Décision afBrmed. 
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UNITED STATBS_ v. MERCK & CO. 

MERCK & CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 21, 1899.) 

Nos. 1,973 and 1,979. 

CusTOMS DtJTiES— Additions to Invoicb Value— PBNAL'DnTiES. 

Section 7 of the customs administratiTe act of 1890 permits the Importer 
to make sucli additions, in the entry, to i:Jie invoice value, as, In his opin- 
ion, may raise the same to the actual market value. Hdd, that an addi- 
tion 80 made, though marked upon the invoice Itself, becomes a part of 
the entered value, ànd that the collector cannot Ignore such addition, and 
then assess a pénal duty whlch would not otherwlse hâve accrued. 

Thèse were applications by the government and by the importera, 
respectively, for a review of the décision of the board of gênerai ap- 
praisers in respect to the imposition of certain pénal duties upon goods 
imported at the port of New York. 

James T. Van Rensselaer, Asst. U. S. Atty. 
Albert Comstock, for Merck & Co. 

WHEELER, District Judge. Section 7 of the administrative act 
(26 Stat 134) provided that the importer may "make such addition 
in the entry to the cost or value given in the invoice, or pro forma 
invoice, or statement in f orm of an invoice, which he shall produce with 
his entry as, in his opinion, may raise the same to the actual market 
value"; that ail additional duties, penalties, or forfeitures applicable 
to merchahdise entered by a duly-certifled invoice shall be alike ap- 
plicable to goods entered by a pro forma invoice, or statement in form 
of an invoice, and that tiie duty should not "be assessed upon an 
amount less than the invoice or entered value." Thèse importera 
made such an addition upon the invoice produced with the entry, 
which •was disregarded, and a pénal duty assessed that would not hâve 
accrued if it had been regarded. The board sustained the protest. 
The invoice seems to be the f oundation of information of value ; and 
this does not seem to be conflned to the original consular invoice, for 
the provisions extend to pro forma invoices and statements. This 
statement of addition was upon the invoice when it was produced with 
the entry, and so was a part of the invoice value, to which, by the 
statute, ail additional duties, penalties, or forfeitures were alike ap- 
plicable, and below which, as distinguished from entered value, the col- 
lector could not go. It was to be regarded upward as well as down- 
ward, in liquidating the entry, and was an addition to make market 
value "in the entry" as a whole, although not written into the paper 
technically called the "entry." Décision in 1,973 afSrmed, in 1,979 
reversed. 

91 F.-41 
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EOBERTSON v. BDELHOFF et al. 
(Circuit Court of Appeals, Second Circuit. January 5, 1899.) 

No. 9. 

1. CusTOMs DuTiBs— Classification— Manufactures of Silk. 

To authorize the classification of an article as a manufacture of silk, 
under a tarifE' law provlding separately for manufactures of which silk 
is the component of chief value, such article must be entlrely or sub- 
stantlally made of silk; and an article of silk and cotton, of which the 
cotton constltutes more than 25 per cent in value, cannot be so classified, 
in the absence of any commercial désignation requiring it 

2. Samb— Hat Tbimmings. 

Silk and cotton trimmings, silk chief value, and cotton more than 25 
per cent, in value, used for maklng or ornamenting bats, and commerclally 
known as bat bands, hat trimmings, bands, and bindings, were dutiable 
under Rev. St. 1874, § 2504, schedule M (Heyl, par. 1300), as hat trim- 
mings not otherwise provlded for, and not under schedule H (Heyl, par. 
1113), as manufactures of which silk is the component of chief value, not 
otherwise provlded for; the former paragraph being the more spécifie. i 

3. Same— Suit to Reoovkr Excessive Duties Paid— Rklbasb. 

The voluntary refunding to an importer, whose protest was in the al- 
ternative, of the excess of duty coUected according to one of his claims, 
and the discontinuance of a suit brought for the collection of such excess, 
in the absence of any release or évidence of accord and satisfaction, will 
not preclude him from maintaining another suit to recover the remalning 
excess according to his other claim. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This was a suit by Charles A. Edelhoff and Emil Kinke against 
William H. Robertson, collecter, to recover an alleged excess of duties 
paid under protest on certain imported merchandise. There was a 
judgment for plaintiffs, and the défendant brings error. 

This cause cornes hère upon wrlt of error to review a judgment of the cir- 
cuit court, Southern district of New York, entered June 11, 1897, upon a ver- 
dict directed by the court. The action was brought to recover alleged excess 
of duties paid under protest on certain importations of silk and cotton goods 
In 1882. The varlous provisions of law which are referred to In the dis- 
cussion of this and of two other similar causes which were argued at the same 
tlme are thèse: Rev. St. U. S. 1874, § 2504, schedule H: "Dress and pièce 
silks, ribbons, and silk velvets, or velvets, of which silk is the component ma- 
terial of chief value: 60% ad valorem." Heyl, par. 1110. "Silk vestings, 
pongees, shawls, scarfs, mantillas, pèlerines, handkerchiefs, plUows, veils, 
laces, shlrts, drawers, bonnets, hats, caps, turbans, chemisettes, hose, mltts, 
aprons, stockings, gloves, suspenders, watch chains, webbings, briggs, fringes, 
galloons, tassels, cords, trimmings and ready-made clothing of silk, or of which 
silk is the componenf material of chief value: 60% ad valorem." Heyl, par. 
1111. "Manufactures of silk, or of which silk is the component material of 
chief value, not otherwise provlded for: 50% ad valorem." Heyl, par. 1113. 
Schedule M: "Braids, plaits, flax, laces, trimmings, tissues, willow sheets 
and squares, used for making or ornamenting hats, bonnets and hoods, com- 
posed of straw, chip, grass, palm leaf, willow, or any other vegetable sub- 
stance, or of hair whalebone or other material, not otherwise provlded for: 
.30% ad valorem." Heyl, par. 1300. Act Eeb. 8, 1875 (18 Stat. 307): "On ail 
goods, wares, and merchaudise not otherwise herein provided for, made of 
silk, or of which silk is the component material of chief value, irrespective 

1 As to classification of imports for the purpose of assessing customs du- 
ties, see note to Dennison Mfg. Co. v. U. S., 18 C. C. A. 545. 
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of the classification thereof for duty by or under previous laws, or of thelr 
commercial désignation, 60% ad valorem: provided that this act shall not 
apply to goods, wares or marchandise which liave as a component material 
thereof 25% or over in value of cotton, flax, wool or worsted." The coUector 
assessed the importations for duty at 60 par cent. 

Henry B. Platt, for plaintifE in errer. 
Lyman Tremain, for défendants in errer. 

Before WAILACE, LACOMBE, and SHIPMAIT, «rcuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). It is undisputed 
upon the proof that the goods in controversy were silk and cotton trim- 
mings, silk chief value, cotton over 25 per cent., used for making and 
ornamenting hats, and commercially known as hat bands, hat trim- 
mings, bands, and bindings. There are goods for that use that are 
made entirely of silk, but the mixed goods of silk and cotton are more 
numerous than the ail silk goods. Mer eo ver, it is manifest from a 
mère reading of the paragraphs above quoted that congress understqod 
that the two descriptive phrases, "silk" and "of vi'hich silk is the com- 
ponent material of chief value," are not synonymous, and that it uses 
those phrases to designate différent groups. It is in like manner ap- 
parent that the articles enumerated in paragraph 1110, other than the 
velvets, are such as are qualifled by the flrst of thèse descriptive 
phrases, viz. "silk," and that the same is true of the articles enu- 
merated in paragraph 1111, other than the ready-made clothing. It is, 
indeed, net necessary that an article sheuld be composed entirely of 
silk to come within the descriptive phrase "silk," but it must, at least, 
be substantially of silk; it must be found that "the silk so far pré- 
dominâtes over the infe'rior material that it can be said that they 
[the goods] are made substantially of silk." Swan v. Arthur, 103 
U. S. 597. And prédominance of the silk merely to the extent of 
being the component of chief value will not be enough, when that very 
degree of prédominance is covered by the other descriptive phrase 
above quoted. It is not necessary in the case at bar to enter into any 
close analysis of the phrase to détermine what percentage of foreign 
admixture will oust the article from the silk class. It is entirely 
plain that an article which is over 25 per cent, cotton cannot be fairly 
described as "silk" when there is no question of commercial désignation 
(and there is none hère), and when there is a description in the same 
act which exactly fits it, viz. "manufactures of which silk is the com- 
ponent material of chief value." The cases cited by plaintiff in errer 
are not persuasive to a différent conclusion. In Lane v. Eussell, 4 
Cliff. 122, Fed. Cas. No. 8,053, the articles were silk and cotton velvet 
fibbons, silk chief value, and held to be within the last two clauses of 
the paragraph (1110, supra). In Fisk v. Arthur, 103 U. S. 431, linen had 
been used to limited extent, not to make goods of mixed material, but 
to make manufactures of cotton more useful for some purposes. The 
court refers to the admixture as "some trifling or colorable change in 
the fabric." In Hartranft v. Meyer, 135 U. S. 237, 10 Sup. Ct. 751, 
the cotton was less than 25 per cent. The articles in question, there- 
fore, would be properly classified for duty under paragraph 1113, un- 
less they are otherwise provided for. Both sides agrée that they are 
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not côvered by the act of 1875, by reason of the présence of more than 
25 për cent, of cotton. Th^ lincontroverted évidence shows that they 
are bat materials, andthe paragraph covering sijch materials (para- 
grapb 1300) is more speciûc than paragraph 1113. They should hâve 
been classiûed for duty at 30 per cent, ad valorem., 

It is contended by défendant that plaintiff, whose protest was in the 
alternative (30 per cent, as hat materials, or not in éxeess of 50 per 
cent., Unaei* the prôvisëtô act of 1875), cannôt recover under both of 
two separate paragraphs, and that a liquidation already made under 
one is a ij?ai; to further prosecutïon under the other. The facts on 
which tjiçsç ;objections are based are thèse: It appears that hereto- 
fore a suit was brought by the same plaintiff, through some other 
attorney,! tQ;recover excess of duties paidon the same goods, such suit 
being founded on somei other protest. That suit was long since dis- 
continued,, the goverranent about thesame time réfunding the différ- 
ence between 60 per cent, and 50 per cent., the duty chargeable under 
paragraph 1113. In the suit at bar, plaintiffs claim only the différence 
between 50 per cent, and 30 per cent. It is difflcult to understand 
upon what ^eory this transaction caû bar the plaintiffs of their re- 
covery h^re. There has been no adjudication, no felease. There is 
not a scintilla of proof to show any accord and satisfaction. The dis- 
continuedi actiop, which terminated in no judgment, is as if it were 
never hegnn. Ail that has happened is that the government has once 
conceded that the articles were not dutiable under any of the 60 per 
cent, paragraphs, and has voluntarily repaid 10 per cent, improperly 
exacted, without requiring any release or stipulation not to prosecute 
for thé additional exactions. Had the former suit gone into judg- 
ment upon an offer, différent questions might hâve been presented; 
but, as it is, we know of no principle on which the acceptance of this 
voluntary payment can operate as a bar or an estoppel. The judg- 
ment of the circuit court is alfirmed. 



LOBWBNTHAL et al. v. UNITBD STATES. 

(Circuit Court, S, D, New York. December 17, 1898.) 

No. 390. 

1. CusTOMs D17TIB8— Rate and Amotint— Galloons. 

Narrow métal brald, béaring square beads of glass, used for trlmmlng 
ladies' garménts, and known commerelally as "galloon," la dutiable as 
such under :AGt Marcb 3, 1883, par. 427, and not as "bead ornaments," 
under paragraph 398, nor, under paragraph 216, as "manufactures of 
métal not othervlse specifically provided for." 

2. Samb— Laces op Métal. 

Narrow meta! brald, bearing glass beads, used for trlmming ladies' 
garménts, and commercially known as "métal lace," is dutiable as such 
under Act March 3, 1883, par. 427, and not as "bead ornaments," under 
paragraph 390, nor under paragraph 216, "as manufactures of métal not 
otherwise specifically provided for." 
8. Same— Manufactckes and Imitations of Jet. 

Narrow cotton trlmming, covered wlth black glass beads, known in 
trade as "Jet headlngs or trlmmlngs" or "imitations of jet," is dutiable 
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as "manufactures and Imitations of jet," under Act ilarch 3, 18S3, par. 
458, and not as "bead ornaments," under paragraph 396. 

4. Same— Articles ob Manufactures of Glass ahd of Métal. 

Trimming made oï glass beads, silvered; and also of tinsel and eotton, 
commereially known as "steel trimmings" or "steel-bead trimmlngs," is 
dutiable either under paragraph 135 or 143 of Act March 3, 1883, as 
"articles or manufactures of glass," or under paragraph 216, as "manu- 
factures of métal, métal chief value," and not as "bead ornaments," 
under paragraph 396, nor, under paragraph 216, as "manufactures of 
métal not otherwise specifically provided for." 

Albert Comstock, for the importers. 

James T. Van Rensselaer, Asst. U. S. Atty. ■ 

TOWNSEND, District Judge (orally). The merchandise in suit 
comprises four exhibits imported and dutiable under the act of March 
3, 1883. Exhibit 1 is a narrow braid, made of métal having square 
beads of blue glass thereon, and is used for trimming ladies' garments. 
It is universally known commereially as a "galloon." ExMbit 2 is 
of similar material, but lighter fabric, and is used for the same pur- 
poses as those for which Exhibit 1 is used, and is commereially known 
as "métal lace." Exhibit 3 is a narrow, black eotton trimming, cov- 
ered with black glass beads, and is known in trade as "jet headings or 
trimmings" or "imitations of jet." Exhibit 4 is a trimming made of 
glass beads, silvered, and also of tinsel and eotton, and is commereially 
known as "steel trimmings" or "steel-bead trimmings." The mer- 
chandise was assessed for duty at 50 per cent., as "beads and bead orna^ 
ments," under the provisions of paragraph 396, and as "manufactures 
of métal not otherwise specifically provided for," under paragraph 216, 
both of said act. The importers protested, claiming that Exhibits 
1 and 2 were dutiable under the provisions of paragraph 427, as "gal- 
loons" and "laces of métal," respectively; that Exhibit 3 was dutiable 
under the provisions of paragraph 458 as "jet, manufactures and imita- 
tions of"; and that Exhibit 4 was dutiable either under the provisions 
of paragraphe 135 and 143 for articles or manufactures of glass, or 
under the provisions of paragraph 216, as "manufactures of métal not 
otherwise specially provided for." While paragraph 216 would cover 
Exhibits 1 and 2, as manufactures of métal, if not otherwise provided 
for, yet the provisions of said paragraph must yield to the provisions 
of the more spécifie paragraphs. The term "bead ornaments," in com- 
mercial désignation, comprises collars, yokes, or pièces for backs of 
dresses, and other similar articles, made in a single pièce, and ready 
to put on the garment; but it does not comprise thèse classes of trim- 
mings which come to be sold by the yard or meter. AU four of thèse 
articles are used for trimming ladies' dresses, and are known generally 
as "trimmings," but specifically under the names already stated. The 
articles Exhibits 1 and 2 are dutiable under the provisions of paragraph 
427, as "galloons" and "laces of métal." In view of the décision of 
In re Goldberg, 56 Fed. 818, affirmed 20 U. S. App. 604, 9 C. C. A. 380, 
and 61 Fed. 91, Exhibit 3 is properly dutiable under paragraph 458, 
as "manufactures of jet" or "imitations of jet"; and Exhibit 4 should 
be assessed for duty either under the provisions of paragraph 135 or 
143, as "articles or manufactures of glass," or under paragrapb 216, 



646 91 FEDERAL REPORTER. 

as "manufactures of métal, métal chief value," as claimed by the 
importera, — the article not being an imitation of jet, and tliere being 
no évidence that articles of this shape are known in trade as "gal- 
loons." The décision of the board of gênerai appraisers is therefore 
reversed 



AMERICAN SUGAR REFINING 00. v. UNITED STATES (two cases). 

(Circuit Court, S. D. New York. January 21, 1899.) 

Cdstoms Dutieb— Valuation — Bbazilian Sdgars. 

Moist or green sugars importât! from Brazll, whicli are well linown to 
lose from lî to 16 per cent, in weight on tlie voyage by drainage and 
evaporation, without any loss of value, whereby ttie market value per 
pound is correspondingly increased, may properly be increased in value 
by this percentage by the appraisers. 

This was an" application by the American Sugar Reflning Company 
for a review of a décision by the board of gênerai appraisers in respect 
to the valuation of green or moist sugars imported from Brazil. 

John E. Parsons, for importers. 
Henry C. Platt, for the United States. 

TOWNSEND, District Judge. Certain moist or green sugars were 
brought from Brazil into the port of New York while the act of 
1894 was in force, upon which duty was assessed at 40 per cent, ad va- 
lorem, under the provisions of paragraph 182^ of said act. 28 Stat. 
521. It appears that there is an understanding, acquiesced in gen- 
erally by diippers, importers, and appraisers, that, as the moist sugars 
from Brazil lose from 14 to 16 per cent, in weight on the voyage by 
drainage and evaporation, this percentage of loss shall be generally 
accepted as a basis of settlement of value at the port of entry. The 
board of appraisers, acting upon the basis of this so-called settlement, 
assumed such a loss of weight, and found, not the actual market 
value of the green sugar as shipped from Brazil, but the increased 
market value of the dry sugar when it reached the port of New York. 
Thus the appraisers advanced the valuation of the sugar in the flrst 
Importation from 6s. 8d. per cwt., 87°, the market value when ship- 
ped, to 7s. 9d. per cwt., 87°, owing to its increase in value from drain- 
age on the voyage, and made similar advances in the other importa- 
tions. The question presented by thèse appeals is whether the ap- 
praiser was authorized in thus advancing the valuation of the sugar, 
and whether the assessment of duty upon such advanced valuation is 
valid. 

Section 10 of the customs administrative act of 1890 provides, inter 
alla, as follows: 

"That it shall be the duty of the appraisers of the United States to ascertain, 
estlmate and appraise the actual market value and Wholesale priée of the 
marchandise at the time of exportation to the United States in the principal 
markets of the country whence the same bas been imported." 26 Stat. 130. 

Counsel for the importer contends that this language refers to the 
merchandise in its condition in the foreign port and its actual value 
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at the time of exportation to the United States in the principal mar- 
kets of ttie country whence it is imported. He daims that the plirase 
"actual market value of the merchandise" could not refer to the mer- 
chandise in Its condition when it reached the port of New York, be- 
cause such valuation would be merely spéculative, within the reasoning 
in U. S. V. Southmayd, 9 How. 637, and Merritt v. Welsh, 104 U. S. 694. 
Counsel for the government contends that the language of section 10 
refers to the value in the foreign market of said merchandise in the 
condition in which it arrives at the port of New York. He claims 
that the mode adopted by the appraisers results in flnding the actual 
market value at its place of exportation of such sugar as reaches this 
port. Owing to drainage, there are less pounds of sugar on arrivai 
hère than when the ship left Brazil, but the cargo is actually worth 
as much as when it started. It appears, therefore, that, if the sugar 
had been kept for the same length of time in Brazil, the same loss in 
weight by drainage and increase in value per pound would hâve taken 
place there, and the value of the cargo as a whole would not hâve 
been affected thereby. If this be so, I do not think the importers 
should gain by the decrease in weight, coupled with an increase in 
value per pound. Unless, therefore, the appraisers hâve acted in bad 
faith, or hâve clearly committed a substantial error, by their mode 
of ascertaining the market value in Brazil of the sugar on its arrivai 
hère, their décision should be afiirmed. I am unable to find any such 
mistake or error. Passavant v. U. S., 148 U. S. 214, 13 Sup. Ct. 572. 
This construction is supported by the statement of Mr. Justice Curtis 
in Austin v. Peaslee, 2 Fed. Cas. 235, that "the merchant is to pay 
duties on what is actually imported, not what is put up for export 
in the foreign country"; and of Judge Coït in Weaver v. Saltonstall, 

38 Fed. 493, that the true construction of the law is to assess duty 
only upon the quantity which arrives in port, and not upon the quan- 
tity which appears by the invoice to hâve been shipped; and by the 
language of Judge Lacombe in charging the jury in Reiss v. Magone, 

39 Fed. 105, that, if what reaches this country has become more 
valuable by reason of shrinkage, it should, in fairness, be assessed at 
the higher value. The décision of the board of gênerai appraisers is 
afarmed. 



DAVIES et al. V. MILLER et al. 

(Circuit Court of Appeals, Second Circuit December 7, 1898.) 

No. 8. 

CusTOMs Duties— Appe Ali— Fa iLUEE of Proof. 

Where an importer, on tlie trial of an action at law in the circuit 
court to recover the amount of duties pald under protest, fails to in- 
troduee any compétent évidence of one of the essential faets in relation 
to the goods alleged in his protest, and on which he based his claim for 
a différent classification, the presumption of correct classification will pre- 
vail, and the direction of a verdict for the défendant is proper. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 
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ThiscaïjSieiCOBjes frère upojai wiîit of errorto reTiew^a jadgaient of tîie 
circuil; çopi5t,i:feoiithern district of New York, in fayoriof défendants. 
Tlie aotiom was brought to. recOTer f or aJleged excesBof dtity upon cer- 
tain sMi;ts and drawers imported into the port of New York in 1873. 

StepUéfa Û. Oarke, for plaintiffs in error. 

Henry'C. Platt, Asst. U. S. Attyv, for défendants in èrrof. 

Befor^:l^^jtï4CE, LAOOMBÇÎ, and SHIPMAN, OtrcHit Judges. 

•- ■:) i ,■'■■1 '' ... I- '-Mi :i :i-\ •'■; 

PEU OtîBIAM. The collecter assessed duty on tbe goods, which 
were werino shirts and drawers^ composed either of W'ool and cotton 
or of worgtedand cotton, under section 2 of thé act of March 2, 1867 
(14 Statii0il6^,c. 197), as foUows: : . 

"On wôblèb èloths, woolen shawlSj and ail manufactures oî wool of every 
idescriptio^i imads fwhoUy or In part of wool, not herein, otherwlse provlded for 
*, '^ * on rflaimels, • « ♦ jjnlt goods, * • ♦ and ail manufactures of 
èyery descHptton epmposed wholly or In part of worsted," etc. 

Goncededlji, unless otherwifee providéd for, tlie importations would 
corne within .theicomprehensive language of this. section. 
! The plaintiffs claimed that the goods wêre dutiable under section 22 
of the act of March 2, 1861, which pro vides for "caps, gloves, * * * 
wofeshirts and drawers and ail similar articles made on f rames, of 
whatever material composed, wom by men, women or children and 
not otherwise.provided for," and aiso under section 13 of the act of 
Jaly 14, 1862, wMch contains similar provisions, i 

;];t will not feemœessary to enter into any extended analysis of the 
successive statutes pertinent to the question presented, nor to reach 
any conclusion as to the effect of the act of 1867 upon tiie earlier acts of 
1861 and 1862, It is essential to the plaintiffs' recovery upon their 
own theory thatit be proved that the articles in question were manufac- 
tures of worsted, as distinguished from wool, and were, in fact, knit 
goods made on fratnes. 

Upon the trial the plaintiffs showed the importation of certain 
merino shirts and drawers, and proved the payment of duties assessed 
upon the wdght of the goods, amounting to $440;l6. They aIso intrb- 
duced their protest, in which they asserted that the merchandise con- 
sisted of "worsted shirts, drawers, and similar articles made on frames," 
and also that it consisted of "manufactures wholly or in part of wool." 
They called an examiner in the appraiser's department, and, having 
examined him, rested their case. Défendants put in no évidence. At 
the close of the trial plaintiffs requested the court to instruct the jury 
to return a verdict in their favor, and did not ask to go to the jury upon 
any question of fact. The witness testifled on direct examination that 
he was employed as examiner in the appraiser's department in 1873 ; 
that he "supposed [he] could tell the distinction between wool and 
worsted"; tiiat he "thought so then, and thinks so still"; that he flnds 
upon the invoice a return made by himself; that the goods on the 
invoice are cotton hosiery, merino shirts, and merino pants ("pants" 
meaning "drawers"); that his return says "Imit goods: worsted ho- 
siery"; that he thought then that was correct, and thinks so still; that 
his judgment at the time was that they were worsted; and added, "I 
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judge, froib the invoice, that they were made on f rames." On cross-ex- 
amination he said: 

"I hâve no recollection of thèse goods, aslde from seelng this Invoice. 
Twenty-three years hâve passed. I don't remember that particular invoice. 
• • * I hâve been out twenty-three years. * • * Merlno goods are often 
made of wool and cotton. The term 'merlno goods' would not of itself Indi- 
cate that there was any wofsted in it. * * * Thèse are knlt goods made 
on frames. Some knlt goods were made by hand. ♦ * • Merino shirts 
were not made by hand, and Imported hère, that I ever knew. I neyer 
knew a ca^e. I would Judge they were made on frames simply because I find 
them described as merino." 

Whetlier this évidence was of sufHcient weight to overcome the pre- 
sumption of correct classiflcation by the colleetor, fortified by the ad- 
mission in the protest that the goods were manufactures of wool, need 
not be considered. It wholly failed to establish by compétent proof 
the proposition that they were made on frames. The circuit court 
therefore correctly directed a verdict for défendants. The judgment of 
the circuit court is afûrmed. 



In re FALOONER. 

(District Court, S. D. New York. December 5, 1898.) 

Habbas CoRPns— Bnlistmbnt in Navy— Minob's Dischaeqe. 

Under section 1419 of the Eevised Statutes, enlistments in the navy of 
minors under 18 years of âge are prohibited, without the consent of 
the parent or guardian. The applicant on applying to the enllstlng offi- 
cer stated that he was under 18, but that his parents were dead; the 
latter statement was untrue, and his father sought his son's discharge 
on habeas corpus. 'Held, that the enlistment was illégal, and the minor 
was discharged. 

Habeas Corpus. Enlistment in the navy. 

Quigley & Parrar, for petitioner. 

Mr. King and Mr. Houghton, Asst. U. S. Attys. 

BKOWN, District Judge. This matter is presented upon the péti- 
tion of William H. Palconer, the father of James H. Falconer, for the 
release of the latter from his enlistment in the navy. The pétition 
shows that the son enlisted on March 27, 1897, then being a minor 
under the âge of 18 years, without the consent of his parents. On 
learning of his son's enlistment the father made several applications 
from time to tîme for the discharge of his son, but toolî no légal pro- 
ceedings until suing oùt this writ on November 30, 1898. The son 
has for several months past been upwards of 18 years. His applica- 
tion on enlistment showed that he was under the âge of 18 years. He 
then stated that he was an orphan; but no référence was made to a 
guardian, and no inquiry seems to hâve been made on that point. 

The above facts being admitted, I think the discharge must be grant- 
ed, on the ground that the original enlistment was void, as being pro- 
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hibited by section 1419 of theEevised Statutes; and that the father's 
failure to take ont this writ until after the son was 18 years of âge does 
not validate the enlistment, nor is the continued service of the son after 
18, tantamount to a re-enlistment. 

Section' 1419 is very express in its provisions that "minors between 
the âge of sixteen and eighteen years shall not be enlisted for the 
naval service without the consent of their parents or.guardians.'" 
As the enlisting offlcer was informed at the time of the recruit's ap- 
plication, that the latter was under 18 years of âge, the enlistment was 
a prohibited act, except with a consent, oral or written, from the par- 
ent or guardian. The enlistment was therefore illégal and void. In 
the case of In re Davison, 21 Fed. 622, Wallace, J., says, "If his con- 
tract of enlistment was void, the government acquired no right to his 
services; he never became a soldier and conld not be a déserter." In 
the case of In re McNulty, 2 Low. 270, Fed. Cas. No. 8,917, it was 
held that an enlistment without the necessary consent might be avoided 
by the minor himself as well as by the parent. And in the case of 
In re Chapman, 37 Fed. 327, on appeal from the district court, it was 
held by Pardee, J., that the discharge from an invalid enlistmen^might 
be obtained by the recruit himself, even after he was 21 years of âge. 
It is there said: 

"It is a well-settled doctrine of every System of jurisprudence that whatever 
Is done !n contravention of protiibitory law Is null and void. I think that, . 
In accordance wlth this princlple, the enlistment of a minor without the writ- 
ten consent of his parent or guardian, If he has one entitled to his services and 
control, is invalid, and of no légal effiect; and, on principle and authority, that 
the invalldity may be claimed by the minor himself before or after attaining 
majorlty, or by any person entitled to his control or services." 

Thèse authorities cover ail the points presented in the présent case 
and require the discharge to be granted. 



WESTERN ELECTRIC CO. v. AMERICAN RHEOSTAT CO. et aL 

(Circuit Court, B. D. Wisconsin. July 5, 1898.) 

1. Patents— CuT-OuT fob Electric Motors. 

The Warner patent, No. 565,867, for a cut-out for an eleetric motor, dls- 
closes a combination which was not antldpated and was patentable, in 
View of the prior state of the art. The Inclosing or casing in of the 
switch whleh séparâtes it from, and makes it Independent of, the contact 
arm, is not an essential feature of the combination shown, and the pat- 
ent Is infrlnged by a device which is essentlally the same with the ex- 
ception of such feature. 

S. Same — Pbiority of Invention — Forfbitubb and Reinstatbmbnt of Ap- 
plication. 

The fact that an application is forfeited for Inadvertence, and subse- 
quently relnstated, does not afCect the question of priorlty of invention In 
favor of a patent granted earlier, but on a later application. 

In Equity. 

Barton & Brown and Albert L. Lawrence, for complainant. 
Winkler, Flanders, Smith, Bottum & Vilas, for défendants. 
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SEAMÀN, District Judge. The patent in suit is for a cut-out for 
electric motors containing four combination claims, ail of which 
are alleged to be infringed by the défendants' device. Infringement 
is clearly established, unless the feature by which the switch is cov- 
ered, concealed, or separated, and made independent of tlie contact 
arm, constitutes an essential élément of the patent combination, or, 
as stated on behalf of the complainant, the gist of Warner's inven- 
tion. Therefore, as that feature is omitted by the défendant, the 
inquiry is twofold: (1) Whether that is an essential élément, and (.2) 
whether there is patentable novelty in the invention, discarding such 
feature. 

1. The contention for tbe défendants is, in effect, that the définition 
in claims 1, 2, and 3 of the combination, with a rhéostat included in the 
armature circuit, and provided with a contact arm adapted to be moved 
to eut in and ont résistance of a switch in the same circuit, independent 
of said contact arm, etc., refers solely to the feature of the covering, 
which renders the switch inaccessible to the operator; and that sucn 
meaning appears from the descriptions of the switch in the spécifica- 
tions,^ — that it is inaccessible directly, and can only be closed by mov- 
ing the contact arm of the rhéostat to eut in the starting résistance, 
the switch being closed by that opération; and the further spécifica- 
tion that the magnet, e, contact Angers, d, and arm, d^, are inclosed 
in a casing, and thus made inaccessible readily to the attendant, so that 
the only way of closing the switch is by moving the contact arm to eut 
in the starting résistance. If this élément of independence named 
in the claims were clearly applicable to the inaccessibility mentioned 
in the spécification, and especially if it can be given no other applica- 
tion, there would be force in the contention. But I am satisfied that 
the terms independent of said contact arm were neither so intended 
nor so applicable; that they should not be paraphrased, as interpreted 
by Mr. Bâtes, to read "means for makîng inaccessible the switch arm 
of the device," or any équivalent terms; and that, whatever impor- 
tance they may hâve in deflning the claims, the view stated by Mr. 
Warner is more reasonable, namely: 

"The contact arm of the rhéostat, with Its séries of segments or contacts, 
is one switch. The switch in the armature circuit which is held closed by a 
responsive device adapted to release it whenever current through the motor 
ceases is another switch. The meaning conveyed by the words mentioned 
Is, therefore, that while the two switehes are in the same circuit, and in séries 
with each other, they are allowed a certain independence of action. A ces- 
sation of current does not cause a movement of the rhéostat arm, but does 
cause a movement of the other switch arm. The plaoing of a casing over a 
portion of the mechanism as described bas no material effect upon the Inde- 
pendence contemplated in the claim." 

The casing is a mère matter of détail, protecting against careless 
handling; but its omission would not interfère in the least with the 
normal opération of the mechanism, and it is not made an essential 
élément of the combination, nor even shown in the drawings. 

2. The défendants' device is in accord with patents No. 555,503, 
to Gibbs, dated March 3, 1896, and No. 578,707, to Bacon, dated 
March 16, 1897, under which a justification is asserted, but cannot be 
sustained, as the complainant's patent is issued upon an application 
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filed March 5, 1895, aad antedated the application in both patents 
80 ceferred to. Thé fact that the Warner application was forfeited 
for inadvertence, and subsequently reinstated, cannot affect this prior- 
ité; and no issue of fact is raised upôn the question of the actual 
prioEity of any invention in the device. The inquiry must be directed, 
therefore, to the issue of patentability, in view of the prier patents 
and the state of the artj and it involves difflculty, if not serious 
doubt, when considération is given to the nice distinctions in the ad- 
vancè of electric art, and the purposes and realizations of the prior 
deviens, It is apparent that Warner, Gibbs, and Bacon were each 
seeking the same end in a controlling mechanism for electric motors, 
which would save the armature from injury when the current is turned 
on, and before the counter dectromotive force is gênera ted by rota- 
tion of the armature. In Warner's patent the object is stated to be 
to provide means for preventing the starting of a motor without flrst 
cutting in the starting résistance of the rhéostat. As better deflned 
in the Gribbs patent, it is to avoid injury to the motor by an abrupt 
increase of current through the armature, or the sudden closing of 
the armature circuit, so as to allow the full current tô pass through 
the armature before it has time to get under motion, and generate 
a counter electromotive force. The Bacon patent states that it is 
designed to control the flow of the electric current to a motor to pre- 
vent the, prématuré passage of the full current through the armature 
thereof. The éléments which enter into the combination of each in 
working ont the alleged invention are, in my opinion, substantially 
ideiticailias above indicated; and, if the combination is patentable, 
the Wanier device owned by the complainant must prevail. The fact 
that the iseveral éléments are not novel cannot défèat the patent, 
if they co-«perate in a new combination, and produce novel results. 
i For the défense of anticipation, numerous patents are set up in 
the answer, and introducedîat the hearing, but, other than the foUow- 
ing, are not referred to by the experts, or relied upoh in the argu- 
ment (pn behalf of défendants; therefore considération is required of 
six prior patents only: Lozier's patent, No. 492,036, February 21, 
1893; Whittingham's patent, No. 396,791, January 29, 1889; Knight's 
patent. No. 338,084, March 16, 1886; Eae's patent, No. 437,662, Sep- 
tember 30, 1890; Blades' patent, No. 453,032, May 21, 1891; Blades' 
patent, No. 457,339, August 11, 1891. It is true that one and the 
ôther of tl^ese patents shOw éléments of the combination in question, 
^nd that nearly ail are présent in, at least, the Lozier patent, for a 
purpose which seems closeiy identiçal. Others, differing in their pur- 
pose, apprbaCh the mechanism of the complainant's device with simi- 
larity more_ marked than in Lozier's device. But the fact rejnains 
that neither sho.ws the device as completed by Warner; that the War- 
ner idea, if it enfered into the minds of those inventors, was not car- 
ried out m, a perfected device for the purpose. The testimony of the 
experts for défendant concèdes imperfection in each of the prior de- 
vices to the, extent that neither was operative for the Warner object 
without altération and the substitution of éléments not in the original 
device»; and the exhibit raodels which the défendant produced and 
Qperatf d at the hearing as purporting to show the mechanism of four 
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of thèse prior patents were thus changed — not surreptitiously, but 
openly — to indicate their adaptability to tlie same purpose; claiming 
that thé change was of such trivial character in each case that it 
would readily and at once suggest itself to any ordinary mechanic seek- 
ing that purpose, and therefore involved no invention. It is manifest, 
however, that the purpose of the final invention was not realized 
in either of thèse déviées, nor does it appear to hâve been coatem- 
plated in either, unless it be in that of Lozier, on which the stress of 
the argument for the défense centers; but that is, at best, a mère 
approach to the object thus àssupaed to hâve been in view, which could 
only be realized by the changes shown on behalf of the défendant, 
and was otherwise confessedly inoperative therefor. Upon the dis- 
tinctions se conceded and appeàring upon the face of the prior devices, 
respectively, I am of opinion that each is taken out of the range of 
anticipatory devices for the successful combination shown by the pat- 
ent in question, and that the patent is sustainahle under the view 
stated in Topliff v. Topliff, 145 U. S. 156, 161, 12 Sup. Ct. 825, that it 
is not stifficient, to constitute an anticipation, that the device relied 
upon might, by modification, be made to accomplish the function per- 
f ormed by the patent in question, if it was not designed by its maker, 
nor adapted nor actually used, for the performance of such functions. 
However narrow the interprétation must be upon the claims of this 
patent, I am satisfied that claims 1, 2, and 3 are infringed by the 
défendants, and that decree must enter accordingly. So ordered. 



WARRBN V, CASBY et al. 

(Cîrctilt Court, B. D. Pennsylvanla. February 2, 1899.) 

No. 16. 

Patents— Intention —Spectacle Cases. 

The 'Warren patent, No. 589,6T6, for a spectacle case, hdd vold for lack 
o£ Invention, and also not Infringed. 

This was a suit in equity by Warren against Casey & Ghism for 
inf ringement of a patent. 

Hector T. Fenton, for complainant. 
Wiedersheim & Fairbanks, for défendants. 

DALLAS, Circuit Judge. This suit is brought on letters patent No. 
589,676, dated September 7, 1897, issued to the complainant for a 
spectacle case. As applied for, the patent contained two claims, as 
f oUows : 

"(1) As a new article of manufacture, an eyeglass case, domprising a pocliet 
composed of a baclc plate and a front pièce, secured at three of its edges to 
the bacls plate, the free edge of the front pièce eut low, to enhance the inser- 
tion and removal of an eyeglass, a bulged-out or buckled lid of stiiï material, 
hinged to tlie upper edge of the bacls plate of the pocket, and a loek for secur- 
ing the lid to the pocket, substantially as and for the purposes set forth. 

"(2) As a new article of manufacture, an eyeglass case, comprising a pocket 
composed o£ a back plate and a front pièce, secured at three of its edges 
to a back Dlate. a distance block in the middle of the pocket to hold the 
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front pièce away from the back plate, and protect the nose pièce of an eye- 
glass, the free edge of the front pièce eut low, to enhance the Insertion and 
removal of an eyèglass, a bulged-out or buckled lid of stlff material, hinged 
to the upper edge of the back plate of the pocket, and a lock for securing the 
lid in a elosed position, substantially as and for the purposes set forth." 

Both claims were at first rejected; and the soliciter for the appli- 
cant then presented an argument in which he coneeded that the Far- 
ley and Closs patents, which had been referred to by the examiner, 
"show distance blocks as in the application," but submitted "that 
taking any of the devices patented by Strauss, Sewell, or Hauck, and 
adding such distance block in the manner indicated by Farley or 
Closs, the new device would not be the same as that shown by the 
applicant, because the deyice would be lacking the buckled lid of 
sheet métal or other stiff material by which the nose pièce of a pair of 
eyeglasses is protected, as is fully described in the application." 
Thereupon, and upon further considération, claim 1 was again re- 
jected, but claim 2 was allowed. This ruling of the patent office was 
acquiesced in by the applicant, and the patent was accordingly issued 
and accepted. 
\ Oomparison of the rejected claim with that which was allowed shows 
that the only material différence between them is that the latter con- 
tains a single élément, which was not contained in the former, namely, 
"the distance block in the middle of the pocket, to hold the front pièce 
away from the back plate, and protect the nose pièce of an eyèglass"; 
and hence it is manifest that the office, in conceding the patentabil- 
ity of the subject-matter of the patent as it stands, gave controlling 
effect to its inclusion of the distance block. Without that block, the 
patentee's spectacle case would be devoid of novelty. This, I repeat, 
was, in effect, decided before the patent was granted, and that déci- 
sion was not only acquiesced in, but is clearly sustained by the évi- 
dence now before the court. But the proof s also establish that a 
distance block, substantially the same as that which the spécification 
states may, "if pref erred," be inserted, had previously been used in 
similar devices ; and upon what ground the examiner, who perceived 
and referred to this fact, based his final conclusion that "claim 2 ap- 
pears to be allowable," is not apparent. In my opinion, the mère 
addition, to the admittedly old device described in the first claim, 
of 80 obvious a means of holding the front pièce away from the back 
plate as the pre-existing distance block, could not possibly involve 
invention. Neither do I see how the part described as "a bulged-out 
or buckled lid of stiff material" could be supposed to impart patenta- 
bility to that device, for that part (in itself not new) was, in precisely 
the same terms and with the same object, included as well in the claim 
which was rejected as in that which was allowed. 

The patent, even if it were valid, has not been shown to hâve been 
infringed. The prior state of the art and the proceedings in the 
patent office require that it should be narrowly construed. The de- 
fendant's spectacle case has not "a bulged-out or buckled lid of stiff 
material." It is not absolutely limp or flabby, but it is not "stiff," in 
the sensé in which that word ought, for the présent purpose, to be 
understood. The complainant contends that "it will not yield easily 
to pressure," and that, therefore, it corresponds with the description 
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embodied in the spécification. But tlie word "easily" is as vague 
and indeflnite as is the word "stiff"; and to wliat extent a materiaî 
may yield witliout being said to yield easily it is diflflcult to détermine. 
I tîink, however, tliat tlie context is, in this instance, assisting; that 
the mention of "pressed paper" and of "sheet métal," as being materiaî 
which would be suitable to form the lid, indicates that it was contem- 
plated that it should be so composed as to be capable of resisting a 
quite considérable degree of pressure. In this view of the matter, 
I am conflrmed by the fact that a witness for the complainant, upon 
being asked whether two samples of the complainant's case, which 
he had produced, both had a stiff, buckled lid, answered, "Not both 
of them; one bas, and the other has not;" and by the fact that, upon 
comparison, it appears that the defendant's lid is substantially the 
same as that which the witness testifled Vas not a stiff, buckled one, 
and is whoUy without the very decided rigidity of the other. 

The conclusion has been reached that the patent sued upon cannot 
be upheld, and also that the charge of infringement has not been main- 
tained. The bill will be dismissed, with costs. 



HOHORST V. HAMBURG-AMERICAN PACKET CO. et al. 

(Circuit Court of Appeals, Second Circuit. January 5, 1899.) 

No. 33. 

Patents— Infhingembnt—Asoertainmbnt of Pkopits. 

Nominal damages only are recoverable where, although It appears that 
the défendant has Infringed, and has derlved some benefit therefrom, yet 
the évidence Is so uncertain, and the knowledge of the witnesses so lim- 
Ited, that it Is impossible to obtain any basis for calculatlng the amount 
of profits, other than mère haphazard spéculation; and such rule is pe- 
culiarly applicable to a case in which it appears that défendant did not 
knowingly infringe, and that complainant had knowledge of the infringe- 
ment for years, but neither gave the défendant notice of bis claim, Jior 
commenced suit, until immediately prlor to the expiration of the patent. 

Appeal f rom the Circuit Court of the United States for the Southern 
District of New York. 

This was a suit in equity by Freidrich Hohorst against the Hamburg- 
American Packet Company and others for infringement of a patent. 
From a decree for complainant for nominal damages only (84 Fed. 
354), he appeals. 

This cause cornes hère upon appeal from a final decree of the circuit court, 
Southern district of New York, entered after an accounting, which decree sus- 
tained the master in awarding nominal damages and no profits. 84 Ped. 354. 
The suit was brought to restrain infringement of United States letters patent 
No. 119,765, to complainant, dated October 10, 1871, for improvement in slings 
for packages. Défendant answered, and by interlocutory decree, October 24, 
1894, the validity of the patent was sustained, infringement found, and the 
cause sent to a master to ascertain the damages and profits, if any. On May 
15, 1896, the master reported that: ""While the défendant has received ad- 
vantage from the use of the infringing device, there is no évidence from 
which it is possible to compute, or express in dollars and cents, the profits, 
gains, and advantages made by said défendant, or which hâve arisen or ac- 
crued to it from such infringement. The complainant is accordingly entltled 
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to reoovej? nètHtag by way of profitS^Jalthough entitled to nominal damages, 
and I flx and assëss snch damages at tl^e sum of six cents." TJpon this report 
coming'befôre the circuit ; court (QOXp, J.), the same was neither sustained 
nor reversèd, bpt was retnrned to the niàstër, with Instructloûs to "follow the 
rule" laid dowti In Tuttlé V. Claflin, 22^G. C. A. 138, 76 Fed. 227, and "taise 
such furth^r; action In 'the matter as he may deem proper." Où Aprll 26, 1897, 
the master flled a supplemental report, steting that, after fuU considération, 
ne saw no téasbn in any way to modify hls former report. Thereafter, on De- 
cember 23;'; 1897, the case came befo^è.the circuit court (TOWNSEND, J.) 
upon exceptions to the master's report. Thé court, after exardînation of the 
record, expre^sed the conclusion that lit was "clear that the flndlngs in the 
original repqrt were Justlfled by the eylflence, and were In ^oordanee with 
the gênerai r«le of law.'f , It overruledL the exceptions, sustained the report, 
and decreed à'écordingly. In the coursé iof itg opinion, the circuit court says: 
"The InfrlbgfiJg deYIces were uséd In eohrieètion with other rionlnfringing de- 
vices accordlng ta the exièendes of the business of handllng mlxed classes of 
packages, coastjtuting vaHçius kinds pf cacgoes of vessels,, under constantly 
varylng condltjbns. That the défendant ^eriyed an advantage f rom the use of 
the infrlnglûé deVlce Is éxpressly fpurid; but the charactér of the testlmony 
by whlch thls fact was ésteblished was ^ô eonillcting and uncertain, and the 
knowledge Of ithe wjtnesses was so llmltedlil its scope, that it was manifestly 
impossible to obtain therefr<>ip any basls. qf calculation from which to déter- 
mine, with any degree of certàlnty, éither the extent of the use of the in- 
fringing devlces, or the saving effected, or profits derlved from such use." 

Charles M. Demond, for appellant. 
Walter D. Edmonds, for appellees. 

Before WALLACÉ, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMÉE, Circuit Judge (after stating the facts). In the opinion 
expressed in the excerpt above quoted, we entirely concur; and it 
will not be neeessary to reyiew in détail the several propositions 
covered in the mastei*'s report, nor tO disduss the exceptions thereto 
seriatim. ^ .;"',;/ ;.,;'; 

Complainant', with a per^stency wiiolly unwarranted by anything 
in the record, contends repeatedly in hia brief that thé défendant has 
been a willful and wantoû înfringet, that it has obstinately and 
perversely' refttsed to Me ah accouptof profits whèh it was within 
its power to do so, and that, therefore, complainant's évidence, such 
as it is, iS' entitled to the most kindly considération of the court. The 
bill of complaint contained the usual allégations as to infringement. 
It farthep aferred that "sald defendaiits hâve been warned and re- 
quested tQ desist and refrain from saiii infringement, and said unlaw- 
ful ai^d wrongful act8,,bi;iti that said warning and request and notice 
hâve been whoUy disregarded by them, and that said défendants still 
continue, the inl^ngen],ents * * * as aforesaid." The suit was 
begun i^ September, 1888, 25 days before the expiration of the pat- 
ent. Thé answerof the défendant coinpany dénies infringement, and 
further "âëiàiSâ' that it lias been waritjçd and requested to desist and 
refrain fjfoiii any pretçiidé4 infringement of said letters patent." To 
sustain tjie affirmative of ithese isanes^ complainant called one Patrick 
Hughes, who was complainant's foreman from 1870 to 1890, and who 
nianufacttïréd ail the sliiig^ that coniiflainaht sold. He testifled that 
h^','^:B^,rojp|e slings iU;D|Se on thé steamers of defendant's company, 
"afcôut îthe same as Mr. Hohorst's slings." He described them suflfi- 
cieiïtly toi éstablish their infringihg cbaraeter. He further testifled 
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that his visits to the defendant's docks were in complainant's inter- 
est, to discover whether they were infringing on Ws patent or not; 
that the last time he was there was prior to 1886; that from 1880 to 
1886 he saw tbem using infringing slings over a dozen times; that 
he reported to Mr. Hohorst, but that he did not say a word to any 
one on the dock about using the infringing slings. No évidence what- 
ever of any warning or request to desist from infringement prior to the 
beginning of the suit was offered. It appears that the infringing 
slings were four in number, — a number suf&cient to equip a single 
gang of cargo handlers, — and as one wore out it would be replaced 
with a new one. They were made by one Loshi, an employé of de- 
fendant, out of old ^-ope. They were used indiscriminately with other 
cargo-hoisting appliances, and sometimes freight would be going.in 
and out of as many as eight gangways simultaneously. It is thus 
apparent that, so far from complainant having made out a case of 
willful infringement by défendant company, the converse is the fact. 
Fully aware as early as 1880, which is about a year after the in- 
fringing nets were made, that the défendant was using them, and kept 
advised from time to time by hjs foreman that infringement was con- 
tinuing, complainant caref ully refrained from saying or doing anything 
to warn défendant that it was infringing until almost the very day 
when the patent expired. The reason for this policy of inaction is 
quite apparent. A careful examination of the record will leave no 
doubt in any unprejudiced mind that, had complainant notifled de- 
fendants at any time from 1880 to 1886 that the slings Loshi had 
made were infringements of his patent, the use of such slings would 
hâve ceased forthwith. They were convenient, and in some respects 
and under some conditions superior to other appliances; hence the 
set of four were always kept renewed. Bat manif estly they were not 
80 superior as complainant contends, for their number was never in- 
creased. If they did not offer suffieient advantages to warrant in- 
creasing their number, it is difScult to believe that those advantages 
would hâve been sufiScient to induce continued use after défendant 
was advised that they were infringements of a patent. The complain- 
ant has deliberately chosen not to warn an unconscious infringer, 
whom he has watched infringing year after year, no doubt hoping 
thereby to increase the amount of profits ultimately recoverable. This 
is sharp practice, and, if there ever was a case where complainant 
should be required to establish thèse profits by reliable and tangible 
l^roof, this is pre-eminently such. We further concur with the master 
in the conclusion that défendant was not in def ault for f ailing to file 
an account of profits from the use of the infringing articles. It is 
quite apparent that any pretended "account of profits" based on data 
in the possession of, or obtainable by, défendant, must hâve been the 
wildest guesswork. 

The complainant further assumes that the patent sued upon is of 
the broadest scope. Thus, in the brief it is stated, "Any combination 
of side ropes with a net and with corner eyelets," or "any combination 
of self-adjusting straps with side ropes, corner eyelets, and a net for 
the purpose of loading or unloading packaiges," would be within the 
patent. The record lends np support to any such contention. There 
91F.-^2 
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is no testimony whatever as to the state of the art, nothing at ail 
bearing upon the construction and scope of the patent, except the 
patent itself, and the presumption of valldity arising from its issue. 
The speclflcation sets forth that the invention relates to a "sling made 
of rope netting, provided at its corners with eyelets through whieh 
pass protecting side ropes, which are fastened to the netting at its 
ends and sides, in combination with supporting straps or handies, 
the ends of which are provided with eyelets or grommets sliding on 
the protecting side ropes in such a manner that when the sling is 
loaded with a quantity of small packages, and suspended from its sup- 
porting straps, the protecting side ropes adjust themselves so as to 
prevent the packages from dropping out. * * * in the drawing, 
the letter A désignâtes a netting made of nets of thick cords in an 
oblong or rectangular form. To each of the four corners of this rope 
netting is secured an eyelet or grommet, a, and through thèse grom- 
mets pass the protecting side ropes, b, which are fastened at their 
ends to the ends in the netting near the said grommets, and in the 
middie to the sides of the netting, as shown in Fig. 2 of the drawing," 
etc. By référence to the "side ropes, b," "substantially as described," 
the peculiarities of thé side ropes pointed out in the spécifications 
are imported into the claims. Certain it is that, according to the spéc- 
ification, the fastening of the side ropes at the ends, and again at the 
middie of the sides, of the net, is an essential feature of the patented 
combination. Why this was so, we can only conjecture, since com- 
plainant has given us no information as to the state of the art, but 
that it is so the spécification abundantly shows; and we must assume 
that the patentée inserted this qualification because he was satisfied 
that it was necessary so to do. It foUows that a net sling drawn to- 
gether, as is a purse or réticule, by side ropes rove through rings or 
grommets surrounding the net, and which side ropeS are not fastened 
either at the sides or the ends of the net, but play freely through the 
grommets, would not be within the claims of the patent. 

The calculation by which complainant undertakes to show the 
amount of profits accruing to défendant from the use of the infringing 
articles is a complicated one, involving numerous factors. Of course, 
if any single factor is not sustained by compétent proof, the conclu- 
sion sought to be maintained is not established, Complainant under- 
takes to show (1) What kinds of cargo were handled with the infringing 
slings; (2) what was the total amount of those kinds of cargo imported 
and exported while the infringing slings were in use; (3) what propor- 
tion of each kind of cargo was handled with the infringing slings; 
(4) how much faster the net sling of the patent would work than any 
other device which défendant was free to use; (5) how much of the 
time of a gang of workmen was thus saved by the use of the slings, 
assuming that they worked as much faster as the évidence under 4, 
ante, showed; (6) how many men there were in a gang; (7) how much 
per hour the men were paid. Assuming that there was satisfactory 
évidence giving some definite answer to each of thèse questions, a 
serions difflculty would yet remain, since the évidence shows that most 
of the workmen employed by défendant were hired and paid by the 
week; saving in their time would not necessarily mean a saving of 
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profit in dollars and cents. The master has indicated the varions 
other appliances in use at the time by défendant, — principally the 
endless rope sling, and the "herring tub," se called, — and has caref uUy 
set forth his reasons for reaching the conclusion that the testimony 
relied upon to support the proposition that some spécifie proportion 
of the différent kinds of cargo was handled with the net slings is "the 
merest conjecture and spéculation, and cannot be used as a basis for 
such a computation as the law requires." It would expand this opin- 
ion to an uudue length to review the évidence bearing on ail of thèse 
propositions, and it will be quite sufficient to discuss that bearing on 
the fourth one, viz. relative rate of speed. AU the testimony in the 
case was introduced by complainant, who flrst called Badenhausen, 
the superintendent of defendant's piers. He testifled that the net 
slings would not unload béer kegs àny faster than the common rope 
slings ; that the idea of using the net slings was because it is "safer 
for the men" (i. e. safer than rope slings), and "handier for the men."' 
"Instead of lifting into the tub ail day, it is easier just to set it in the 
net." The next witness was Loshi, defendant's tool-house keeper, 
who made the infringing nets. He explained that although the net 
sling was more easily loaded, since it was laid flat upon the deck, and 
small articles wheeled up on trucks and dumped into it, thus saving the 
time required to lift them into the tubs, the latter were more easily 
and quickly unloaded, being merely turned bottom up, and the load 
left on the deck while the tub was on its way back for a fresh load. 
The net sling had to lie on the deck till ail its contents were picked 
eut of it by hand. He testifled that there was no gain of speed^, as 
compared with the tubs, and that for larger articles the old rope sling 
was quicker, and that lie nets were used, and their original number 
(four) kept up, because they were safer than the rope slings, and a lit- 
tle handier for the men than the tubs. The testimony of thèse wit- 
nesses is strongly corroborated by the circumstance that they did 
not increase the number of net slings. Evidently the slings were con- 
venient to work with the other appliances, but they certainly, as 
worked on that dock, could not hâve demonstrated their capacity to 
do the work in a half to a third of the time (as complainant contends), 
or their number would hâve been promptly increased. The next wit- 
ness, Behrens, was foreman stevedore on defendant's piers. He tes- 
tifled that with béer kegs he did quicker work with the rope slings, 
and used less men than with the nets, but that the latter are a little 
safer. Glashoff was a gangway man in the employ of défendant from 
1869 to 1886, and was injured while in its employ, and evidently thinks 
he was not treated as liberally as he should hâve been. Duggan also 
worked for défendant while it used the infringing net slings, but nei- 
ther of thèse witnesses was asked as to relative speed. The complain- 
ant then called Hansen. He was a foreman stevedore of the Red D 
Line, and, of course, knew nothing of the speed made with the par- 
ticular infringements used by défendant. He testifled that for ordi- 
nary small stuiî the net sling was the fastest way of loading; that it 
was three times as fast with flrkins of lard, and twice as fast with 
other kinds of small stuff. It appears, however, that the witness made 
his comparisons solely with the old rope sling and with the canvas 
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sling. He had seen the so-callefli "herring tubs," but never had them 
in use, andj of course, was not qualifled to testify wbetlier they were 
f aster or sloWér than the net slings. Hughes, complainant's foreman, 
testifled thàt the nets worked "as fast again as what was used be- 
fore"; but he seems to make .his comparison with a species of roped- 
in platform running on a tra vêler, and in use by the Cunard Une. 
He admitted that he had not seen herring tubs in use. Kyan was in 
the employ of the défendant as stevedore and assistant foreman from 
1866 to 1888j when he was dischîù^ged for drunkenness. Oomparing 
the net sliÉgs with the herring tubs, he said "the nets were the handi- 
est worfcing. Some f aster. I couldn't say exactly how much. It 
would be ta()ré or less faster, anyhow. It couldn't be twice as fast; 
no. It would be some faster. I couldn't tell you how much. It 
would be no such thing as twice as fast, and nothing near it." MiUer 
was foreman stevedore on the Eotterdam Dock, and knew nothing 
of the relative rates of speed which défendant made with its appli- 
ances. He testifled that, "taking the nets, you can double the work 
that you cani do with anything else, — in the same time, with the 
same men." This, of course, was âii estimate. He never made any 
observations, nor "kept time on them/' nor made any mémorandum. 
Moreover, it appeared that he was eomparing the nets only with a 
peculiar kindof tub used on the Rotterdam Dock, — ^a shallow platform, 
not the same sort of shape as defendant's hening tub, and in which 
little kegs had to be packed carefully, laying one on top of the other, 
head on head; Davie, a longshorenian, testifled that he had worked 
for ail thé principal stevedores in î^ew York. He said that, in his 
expérience,! 'Uhe nets would justtceble speed^ compared with other 
ways of batidling small stufl. This exact estimate would be more 
valuable, if ;flie witness' had indicated where he had worked, and 
what othëi* appliances hé had used, so that we might détermine 
whether the comparison at ail affedted defendant's appliances. Inci- 
dentally, the witness stated that hehad used thrée kinds of net slings, 
but no oae asked him te diflerentiate them. Titcomb has been a 
stevedore, and îs now a head stevedore with the Eed D Idne. He has 
used rope sliûg8> box slings, ànd tubs. He flnds tKat with "the net 
slings" he câi "save half thé time, take it right through." This is an 
estimate, for >'he never institnted any comparison, or kept any ac- 
count, ortimed the use of the sling at ail. Moreover, it is doubtful 
whether '%e net slings" he is speaking of are those of the patent. 
His description, under cross-examination, bf the nets he used, is 
somewhat vagtie, but on redirect he seems to indicate that the side 
ropes in his slings were not fastened to the net in the middle. Hen- 
nings is a stevedore in business for himself, and has worked for 
varions lineè^ including defendant's. Oomparing the nets with the 
tubs, he says they work a good deal faster, and he can save half the 
time on thèm. He never timed the two methods with a watch. 
Meany, longtehoreman, eomparing "the net sling" with the tubs, 
testifled that "it is about three times faster." He had used two dif- 
férent kinds of net sling, but is not asked to differentiate them. 
Probstf a stevedore now in business on his own account, testifled that 
"the net sling" goes twicé as guick, as compared with tubs or other 
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things; that one can "do the same kind of work in half the time." 
This estimate was the resuit of an actual experiment where witness 
liad timed sling against tub. Upon cross-examination some light was 
thrown on the "différent kinds" of sling, which earlier witnesses had 
referred to. The witness was no draftsman, and his sketch of the 
kind of net sling which he had used is not by itself altogether intelli- 
gible; but his évidence leaves no doubt that it was one in which the 
side ropes rari completely around the net, through thimbles or eyes, 
not being fastened either at the ends or at the sides of the net. ' This 
évidence is most important, as showing the existence of a net sling, 
apparently free to défendant, and certainly not within the descrip- 
tion of the patent, which would double the speed attainable with the 
tubs. In proving profits, it is necessary to show a saving by the use 
of the infringing tool over the cost of operating anj other tool which 
défendant was free to use. Potter, a longshoreman laborer, who 
had worked on defendant's piers, at first testifled that the net slings 
were three times as fast as the herring tubs, but subsequently reduced 
his statement saying: "Three times is a good deal. That is almost 
too big an average, you know. But take it double,— double the time. 
That would be something like it." Evidently, this is mère guesswork, 
and the witness admits that he never took any time on the nets or the 
tubs. 

In view of this record, it might be possible to make some vague 
guess, as many of the witnesses hâve, as to how much faster some 
one appliance would work than another, under favorable circumstan- 
ces; but there seems to be absolutely no proof which would warrant 
the court in flnding that by the use of the infringing nets défendant 
saved any spécifie number of hours out of the time it would hâve taken 
to do tbe work with one or other of the cargo-boisting appliances 
available to défendant. The testimony falls far short of the reliable 
and tangible proof which is required to establish profits. The decree 
of the circuit court is afQrmed, with costs. 



HUNTINGTON DRY PTJLVERIZER CO. et al. V. NEWELL UNIVEBSAL 

MILL CO. et al. 

(Circuit Court, S. D. New York. January 23, 1899.) 

1. Patents— Stone Ckoshers. 

The Huntington patent, No. 277,134, for a machine for crushlng stones 
and ores, àeld valid and Infringed as to clalm 1, on motion for preliminary 
injunctioa. 
S, Samb — Lâches. 

Lâches Is not to be imputed to a patent owner because of his failure to 
■ prosecute to judgment a suit against an Infringer, after the latter has 
become totally insolvent, and has disappeared.i 

This was a suit in equity by the Huntington Dry Pulverizer Com- 
pany and Laura C. Huntington against the Newell Universal Mill 

1 As to lâches as a défense in Infringement proceedlngs, see note to Taylor 
V. gpindle Co., 22 0. C. A. 211. 
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Company and others for alleged infringement of two patents relating 
_to stone and ore crushers. The cause was heard on motion for pre- 
"liminary injunction. 

Frederick S. Duncan, for the motion. 
J. Hampden Dougherty, opposed. 

LAOOMBE, Circuit Judge. The application is made to enjoin an 
infringement of patent No. 277,134, claims 1 and 2, and patent No. 
325,804, claims 1 and 2. The later patent has never been adjudicated. 
The earlier patent was sustained in the circuit court, district of New 
Jersey (89 Fed. 323), but an examînation of Judge Kirkpatrick's opin- 
ion indicates that daim 1 only was considered. In the case at bar, 
therefore, it is only necessary to inquire whether there has been in- 
fringement of the flrst claim of No. 277,134. AU inquiries as to in- 
fringement of the second claim of that patent, or of the two claims of 
the later patent, are reserved for final hearing. Défendant has sold 
and oflfered for sale two types of machine, but it is not seriously dis- 
puted that both of them infringe the first daim of No. 277,134. 

In défense it is insisted that the circuit court of New Jersey erred 
in sustaining the validity of the patent before it. The record in the 
case was quite voluminous, and Judge Kirkpatrick discusses the patent 
and the state of the art at considérable length, finding in the suspension 
of the rollers the application of a new principle to the art, to accom- 
plish a resuit long sought, but «ntil then never satisfactorily attained. 
Défendant has presented hère some additional patents, which were not 
before Judge Kirkpatrick, and relies particularly upon two of them. 
A careful examination of the Ambler patent. No. 11,109, shows that 
the balls (which operated as crushers) rested on the bottom of the pan. 
They were not suspended, as are the crushers in No. 277,134, The 
other additional patent relied on (Huntington, No. 251,442) is radi- 
cally différent from the one it is claimed to anticipate. 

I do not find that the complainants were guilty of such lâches as to 
disentitle them to the relief now asked for. Certainly, they were 
under no obligation to go to the expense of prosecuting their original 
suit against Kice after he was found to be totally insolvent, and had 
disappeared. I am unable, after careful study, to comprehend the 
alleged spécial equity in favor of the défendant arising upon the ofler 
of Manning, Maxwell & Moore to sell Narod mills. Tbe facts are 
briefly thèse : Subséquent to the issue of the Huntington patent, one 
Eice obtained a patent for a mill, which disclosed improvements upon 
the original mill of the Huntington patent. , This was ail right enough, 
and the patent may be good for that improvement (if improvement 
there were), although the machine made under it might be an infringe- 
ment of the Huntington patent. Under this patent, Eice made mills, 
which he called the "Narod Mills." Being infringements of the Hunt- 
ington patent, he had no right to sell them, except by license of the 
holders of that patent. ' Subsequently, the firm of Manning, Maxwell 
& Moore (which, for the purposes of the argument, it may be conceded, 
was really identical with the Huntington Dry Pulverizer Company) 
made an arrangenient with Kice for some 30 of his mills. That firm 
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also acquired a license from the holders of the Huntington patents, 
and thereupon advertised the Narod mills for sale. In other words, 
a structure which infringed two patents was offered for sale by a con- 
cern whicli held a license from the owners of both patents. Why it 
should be contended that, by so doing, déclaration was made to the 
world that the mill did not infringe the earlier patent, it is diflfieult to 
understand. The complainants may take injunction under the flrst 
claim of the earlier patent. 



WAT V. McCLAUIN. 
(Circuit Court, E. D. Pennsylvanla. January 18, 1899.) 

Ko. 28. 

1. Patbkts— Invention. 

Where a manufacturer of sweaters undertook to devise a substltute, 
for use in bicycle riding, which should be free from the disadvantages of 
the increased clothing over the shoulders, neck, arms, and stomach, held, 
that there was no invention in devising a chest and neck protector, con- 
Blstlng of a collar fastening at the back, with a flap depending in front, 
and united to the lower edge of the collar for a portion only of the width 
of the flap. 

3. Same. 

The Way patent, No. 593,954, for chest and neck protectors, Is vold for 
want of patentable Invention. 

This was a suit in equity by John Howard Way against George 
D. McClarin for infringement of a patent for chest and neck pro- 
tectors. 

Joseph C. Fraley and Henry N. Paul, Jr., for complainant 
Ernest Howard Hunter, for respondent. 

DALLAS, Circuit Judge. The bill in this case charges the de- 
fendant with infringement of letters patent No. 593,954, dated No- 
vember 16, 1897, granted to the complainant, for "chest and neck 
protectors." The claims inTolved are as foUows: 

"(1) A chest and neck protector, comprising a collar and a depending flap, 
the collar being elastic in the direction of Its length, and the upper edge of the 
flap being united to the lower edge of the collar centraUy for a portion of the 
width of sald flap, whereby the latter Is free from the collar for a portion of 
Its width at each side of the point of union, and the collar free to be fastened 
about the neck of the wearer, substantially as descrlbed." "(3) A chest and 
neck protector, comprising an upper or neck portion folded over at Ils upper 
edge to form a two-ply collar, and a depending flap, said collar being elastic 
in the direction of its length, and the upper edge of the flap being united 
to the lower edge of the collar centraUy for a portion of the width of said flap, 
whereby the latter is free from the collar for a portion of its width at each 
slde o£ the point of union, and the collar free to be fastened about the neck 
of the wearer, substantially as described." 

The principal question presented is one which frequently arises, 
and is often perplexing. Did Way, in making the patented article, 
exercise the faculty of invention, or merely the skill of an artisan? 
He says in his testimony that he had been manufacturing "sweaters" 
for some years, and that he had worn them himself when riding a 
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bicycle^ ; but was dissatisfléd witH thera, because they încreased his 
clothiBg o*er the shoulders aad 'back, arms and stomach, and that 
his sales -ol them liad decreasedpbecauseithey were unsatisfactory to 
othefs as wellas td Mmself, and for the same reason. Under tbese 
circumstànces, he says: 

"The Idea Jtist then popped into my mind thkt I could make a garment that 
would flll the îsraint, and 1 Immedlately went ;to the cutting room, and eut out 
a garment f rom the heaviest and stiffest ribbed , hosiery f abrle that we had, 
and had -a girl crochet the edges and sew it with my directions; and in less 
than twenty minutes I had the garment complets. Af ter completing It, I found 
that, or thought that, I really had inore In It than I flrst anticipated, as, after 
trying it on, I found that it did away with the old objection of the sweater. In 
sagging down in front under the ehin, as fhf fasteners in the back made the 
roU of the^collar stationary, and gare it no possiblllty of getting out of shape." 

In brief, his testimony is that his object was to produce a garment 
which would be divested of so ùïnch of the sweater as objectionably 
increased jthe çlothing of the weaxev, and that in doing this he in- 
cidentally reipedied another defect of that garment, namely, the sag- 
ging of the coUar under the chin. This last-mentioned advantage is 
not refen^e^i to iû the patent, bat, if it be added to ail that is said 
in the speiqil^fjfttibn with respect to the protectùr's utilitj', the total 
appears to lié thaï it can be readily and quickly put on and taken 
oiî; that, though of little bulk and weight, it aflfords great warmth, 
and, whereonly local protection is needed, may "practically take the 
place of a jersey or sweater, which is cumbersome to carry, and 
troublesome to put on and off," and the çoUar of which will sag, while 
that of thè prptfiçitor will not. It may be çonceded that in each and 
ail of thesè particulars the sweater was iaulty, and that the idea 
that a garment might be made which woiild be better "adapted for 
bicyclers' uéèj'ôï for other athlëtic exercises;" was apposité and félic- 
itons; but the problem to be ^olVèd doëé not relate to this abstract 
conception, but to its concrète embodiment in the manner described 
and clailned.' That Way was'bbth a uâer and a manufacturer of 
sweaterS'is it ëôÎDcidence of nb Significancè. If he had been a user 
only, and hftd ftpplied to a third pferson, skilled in making and alter- 
ing garments, to divest his swieâtér of iti superfluous and undesir- 
able parts, «saaiit'be possible that-his application must hâve been 
in vain, unle^§ th^ié person so a|ipliéd to cHanced also to be endowed 
with the fàculty'ijf invention? .^Q this question, plain common sensé 
appears to dictaté the only reasonable answer, which is that it would 
naturally and at once occur to any manufacturer of such goods, or 
to a tailor or seanlstress, to simply eut bff those parts of the sweater 
which rendered it; unsatisfactory, ^nd r^tain the residue." In doing 
this no difûculty whatever would be encountered, and the resuit 
would be inévitable. No especial poTV'Cr of discernment would be 
required to distinguîsh the portion to be discarded, and its removal 
would leave a complète and perfect article of apparel, in form and 
gênerai appeararibeimuch like others that were already known. It 
is true that Mr.qWay did not aetually eut down a sweater, but it is 
clear that thé construction of a sweater was in f act, as well as in 
présomption «f la w, well known to him, and was vividly before his 
mijiâràs he worked upon the pi«ce of fabric from which he made the 
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first of his protectorsi^ But the sweater was put on by drawing it 
down over the head, and ît was immediately obvions to Way, as it 
must hâve been to any one, that this method would not be appropri- 
ate to a garment, the coUar portion of which would, for about one- 
half its length, be devoid of any appendage. He therefore adopted 
the usual means f or putting on such reduced or naore scanty pièces 
of dress. He severed the collar at right angles with its length, and 
provided it with fasteners, so that it would be "free to be lastened 
about the neck of the wearer." The prior art plainly disclosed this 
arrangement, and, if it had not, I cannot but believe that it would 
hâve spon|taneously suggested itself to any man or woman who 
knew anything at ail about contriving and fitting clothing. I at- 
tach no importance to the fact that the collar of the protector is 
better than that of the sweater. This may well be, and yet not be 
due to invention. "The trifling structural change necessary to se- 
cure the alleged stififening and support referred to would not involve 
the exercise of inventive genius of even the lowest order." Earle 
v. Wanamaker, 87 Fed. 740. 

I hâve not overlooked the contention, founded upon the proof, 
that the "Way Mufflet" has been a commercial success. That fact 
is quite persuasive of its utility, but it is not, in view of ail the cir- 
cumstances, at ail convincing of its patentability. The sweater was 
felt to be objectionable, but it was still worn, and there was no 
struggle to devise something to take its place, in which Way alone 
was successful. The thought occurred to him that a différent gar- 
ment might be advantageously substituted for that commonly worn, 
and he made one which, upon its merits, aided by his enterprise und 
management, sold readily and extensively. This, however, is ail that 
he did, and it did not involve invention, The bill will be dismissed, 
with Costa 



HOEN & BRANNEN MFG. CO. v. PELZER. 
(Circuit Court of Appeals, Third Circuit December 21, 1898.) 

1. Patents— Phbliminart Injunctions— Efpect dp Prioh Décisions. 

Ordlnarily, upon the question of the allowanee of a prelimlnary in- 
Junction, the court should accept and foUow the décision of a circuit 
court of appeals of another circuit sustaining and construlng complain- 
ant's patent; but where it appears. In the second case, that defendant's 
device is manufactured under a patent antedating complainant's reissue, 
which It is alleged to Infringe, and that 12 years elapsed between the date 
of the original patent, whlch was held vold, and the application for the 
reissue, it is proper to give the questions involved an indepeudent consid- 
ération before grantlng an injunetlon. 

3. Same— Validitt of Rbibsub— TJnbbasonabi,!?; Dblat in Application. 

Oomplainant was granted a patent, which 12" years later was adjudged 
vold, and an application was subsequently made for à reissue. Meantime, 
and prior to the adjudication, other patents had been granted for devices 
covered by the claims of the reissue, and such devices had been freely 
used by the public. 'Held, that after such delay the claims of the reissue 
could not be sustained. 

3. Same— Construction — Improvbment in Elbotrical Fixturbs. 

The Stierlnger reissue patent. No. 11,478, for an improvement In elec- 
trical fixtures, which covers a device for attaching electric lighting flxtures 
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to gas pipes by an Insulated connection, la vold as to clalm 1, as not sup- 
portée! by the clalms and spécifications of the original patent 
Butler, District Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Tiiis is a suit in equity by Williain Peizer against the Horn & Bran- 
nen Manùfacturing Company for infringement of a patent. From an 
order grantiûg a preliminary injunction (87 Fed. 869), défendant ap- 
peals. 

Hector T. Fenton and Samuel Gustine Thompson, for appellant. 
Richard N. Dyer and Fredericli P. Fish, for appellee. 

Before ACHESON, Circuit Judge, and BUTLER and KIRKPaT- 
RICK, District Judges. 

ACHESON, Circuit Judge. TMs is an appeal from an interlocutory 
order of the circuit court for the Eastern district of Pennsylvania 
granting a preliminary injunction against the défendant below (the 
appellant hère) in a suit in equity brought by William Peizer against 
the Horn & Brannen Manùfacturing Company to restrain alleged in- 
fringement of reissued letters patent to Luther Stieringer, No. 11,478, 
dated March 12, 1895, and granted upon an application flled December 
21, 1894. The injunction was on the ârst claim only of the reissued 
patent. The original patent to Luther Stieringer was numbered 259,- 
235, and was issued on June 6, 1882. The patent was for an im- 
provement in electrical fixtures. One of the therein stated objects 
of fhe invention is "to utilize the convenient and eflScient support 
afforded by the gas pipe of a house for sustaining fixtures for electric 
lights, and té provide means for preventing the formation of a ground 
connection when one conductor accidentally becomes electrically con- 
nected with some metalMc part of the âxture." For the aceomplish- 
ment of this object, tLe spécification and drawings of the patent de- 
scribe and show an open joint Connecting the gas pipe projecting from 
the ceiling with the stem of a chandelier carrying electric lights. This 
joint is composed of an upper ring and a lower ring, some distance 
apart, connected by opposite arms or links, ail cast in one pièce. 
The upper ring is centrally screw-threaded and engages the end of the 
gas pipe. A block of insulating material rests upon the lower ring, 
and has a circular flange projecting down into the opening through 
this ring. On the upper side of the insulating block there is a de- 
pression in which rests a nut which engages the upper end of the chan- 
delier stem, and thereby the stem is suspended; contact between the 
stem and the lower ring being prevented by the downwardly project- 
ing circular flange of the insulating block. A washer of insulating 
material is put upon the chandelier stem, between the lower ring of 
the open joint and the ornamenttd covering which surrounds the stem, 
to complète the insulation of the chandelier from the gas pipe. No 
other device is described or shown for supporting from the house 
piping a flxture for electric lights suspended from the piping and elec- 
trically insulated theref rom. Fig. 6 of the drawings, indeed, shows an 
additional insulating block on one side of the arms or links of the open 
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joint between the upper ring and the nut; but that additional block, 
as appears from the spécification, relates exclusively to wiring, and 
concerns neitlier the construction nor the opération of the joint itself. 
Fig. 8 of the drawings illustrâtes an application of the invention to a 
wall bracket. There a closed joint instead of an open joint is em- 
ployed, and the insulation of the bracket arm from the gas pipe is 
effected by an insulating cup having an extension neck and a top 
washer. 

The original patent has 11 claims, but the flrst claim only need be 
quoted. It reads thus: "(1) A flxture for electric lights, supported 
from the piping of a house and electrically insulated therefrom, sub- 
stantially as set f orth." 

In the year 1891 a suit in equity upon the original patent was 
brought in the circuit court of the United States for the Eastern dis- 
trict of Pennsylvania. That suit involved the first claim. The case 
was heard on the merits, upon fuU proofs, and the bill was dismissed. 
Maitland v. Gibson, 63 Fed. 126. In delivering the opinion of the 
circuit court, Judge Dallas said: 

"The first o£ thèse claims, as expressed, comprises thèse three éléments: A 
flxture for electric lights; the piping of a house; and means for electrically 
insulating the flxture from the piping. The language used in designating the 
last of thèse éléments is, If literally accepted, Inclusive of every klnd of 
insulating device, but It is impossible to accord to the claim any such unlim- 
ited scope. The patentée, in his spécification, fully and particularly described 
a particular Insulating joint, and to it, I think, he must be restrlcted. He, of 
course, could not bave intended to broadly assert that he was the first to 
discover or contrive that two eonductive bodies might be mechanlcally united, 
and yet be electrically separated, nor is anything so preposterous now con- 
tended on his behalf. The position relied upon Is that, regardless of lack of 
novelty of its éléments, separately considered, this claim should be construed 
and supported as for a new combination, viz. of the flxture, of the pipe, and 
of any joint insulating the former from the latter. But this position is unten- 
able, in view of the prior state of the art, and of the common knowledge of 
those who were conversant with it before this patent was applied for. The 
utmost which it can plausibly be contended that Stieringer did, which had 
not been precisely done before,— and the assumption of this, except for the ar- 
gument's sake, the 'Ferryboat Exhibit' repels,— was to insert an insulating 
joint between the piping of a house and a flxture for electric lights. This is 
the essence of his asserted combination. But similar insulation in analogous 
situations had been extensively practiced before; and apart from his peculiar 
joint, which it may be eonceded was new, I am unable to perceive that his 
alleged invention amounts to anything more than electrically parting, while 
physically Connecting, two pièces of métal, by a use of the familiar expédient 
of insulation, which might well be termed a double one but for the fact that 
the word 'double' would not indicate the frequency of its previous employ- 
ment." 

Elsewhere in his opinion the judge said: "But the défendant does 
not use the plaintifi's joint." The joints which the défendant in Mait- 
land v. Gibson used had two screw-threaded métal coupling portions, 
electrically separated from each other by interposed insulating ma- 
terial. An appeal having been taken to this court from the decree 
of the circuit court in Maitland v. Gibson, dismissing the bill, we 
aflQrmed that decree upon the opinion of Judge Dallas, which we adopt- 
ed as expressing our own views and conclusions. Maitland t. Gib- 
son, 28 U. S. App. 53, 11 C. G. A. 446, and 63 Fed. 840. Our décision 
was announced on October 22, 1894. Shortly thereafter, namely, on 
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DeoeiîEilTtîer 21, 1894, the patent was surrendered, and an application filed 
for a leissne. i The reissue was allowed on March 12, 1895. We liavé 
hère, then,: the case of an application for the reissue of a patent made 
after an acquiesceuce of more tlian 12 years. There was the long 
interval of 12 years and 9 months between the date of the original 
grant and the date of the reissue. ! 

In lieu of the first claim of the original patent, the folio win g claim 
was substituted and allowed as the first claim of the reissued patent : 

"(1) A flxture for electrlc lights construeted wh&Uy or largely of métal, and 
provided with Jasulated conducting wii^es for conveying eurrent to and froui 
the lamps carrled thereby, In comblnatlon, 'vyjth a joint or section having metal- 
lic eoïipling portions and an Intermediàtè Section of Insulating mâterial, elec- 
trically Insulating tlie metallic coupling portions from eaeïi ottier, such joint 
being loeàted at the^^upper or- inner snd of > «the flxture, and servlng to elec- 
trlcaUy Insulate the.flxture from the grouifded plping of à house by which 
it is supported, substantially as set forth." 

The reissued patent was before thèiFnited States circuit court of ap- 
pealâ for the Second circuit in the cafeâ of Maîtland v. Manufacturing 
Oo., 29 C. C. A. 607, 86 Ped. 124; and that court sustained the first 
claim of tlie reissue, giving it a construction commensurate with ita 
terms. That décision the court below thought it ought to regard as 
condlusive npon a motion for a prelimînary injunction, in accordance 
with the establïshed practice at cii;ci,i(it. 

Now, we appreciate the; gréât importance in patent litigation of 
uniformity of rulings by courts of concurrent jurisdiction, and, ordi- 
narily, it is a commendable practice, upon a question of the allowance 
of a preMmihary injunction, to accept and foUow the décision of a cir- 
cuit court of appeals of auother circuit sustaining and construing a 
patent. Such practice has always prevailed in this circuit. American 
Bell Tel. Co. v. McKeesport Tel. Co., 5T Fed. 661; Edison Electric 
Light Co. T. Philadelphia Trust, Safe-Dçposit & Ins. Ce, 60 Fed. 397; 
Crump V. laght Co., 28 U. S. App. 325, 13 C. C. A. 40, and 65 Fed. 551. ' 
In the présent case, however, the circumstances are so unusual that 
we are constrained to make an independent investigation as to the 
validity and scope of the first claim of this reissue, and to détermine 
for ourselves whether the appellant, in the conduct of its business, 
has violated any of the lawful rights of the appellee. 

It must be conceded that the first claim of the reissued patent, as 
compared with the terms of the original claim, seems to be narrowed, 
but this is in appearance merely. New limitations hâve been intro- 
duced, but most of them are immaterial. Thus, the calls for flxtures 
"constructed whoUy or largely of métal," "insulated conducting wires," 
and a location of the joint "at the upper or inner end of the flxture," 
are unimportant additions. For ail practical purposes, the claim is 
net narrowed at ail. The joint of the combination of the first claim 
of the reissue is "a joint or section having metallic coupling portions 
and an intermediàtè section of insulating material, electrically insulat- 
ing the metallic coupling portions from each other." This is sweeping 
language and far-reaching. TJndoubtedly, the reissued first claim covers 
the joints which the défendant in Maitland v. Gibson, supra, used, and 
which were adjudged to be différent from Stieringer's described joint 
and not to infringe the original patent. Again, this record contains 
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four patents granted between the date of Stieringer's original patent 
and the date of the application for its reissue for insulating joints, each 
of which cornes directly witMn tlie terms of tlie first claim of the re- 
issue. Thèse intervening patents are No. 291,731, to Charles H. Hinds, 
granted on January 8, 1884, upon an application filed June 26, 1883; 
No. 373,452, to Emil F. Gennert, granted on November 22, 1887, upon 
an application filed July 14, 1887; No. 468,772, to Louis McCarthy, 
granted on February 9, 1892, upon an application filed October 19, 
1891; and No. 495,513, to Thomas J. Pierce, granted on AprU 18, 1893, 
upon an application filed August 19, 1892. Moreover, the defend- 
ant's insulating joint, from the further use of which he has been re- 
strained by the order appealed from, was constructed under and in ac- 
cordance with the above-mentioned patent to Thomas J. Pierce of 
April 18, 1893. It further appears by the afSdavits in this record 
that for many yeays before the application for the Stieringer reissue 
manufacturera had been making and putting up, and the public had 
been freely using, electric flxtures supported by house piping, and in- 
sulated therefrom by joints composed of two opposite coupling por- 
tions and interposed insulating material. 

Upon the facts disclosed by this record, it seems to us that, even if 
the; first claim of the reissue were otherwise sustainable, yet it must 
be held to be invalid, in view of the intervening private and public 
rights which hâve sprung up, and the unreasonable delay in the appli- 
cation for the reissue. Miller v. Brass Co., 104 U. S. 350; Ives v. 
Sargent, 119 U. S. 652, 7 Sup. Ct. 436; Eby v. King, 158 U. S. 366, 
874, 15 Sup. Ct. 972; Hubel v. Dick, 28 Ped. 132, 137; Peoria Target 
Co. T. Cleveland Target Co., 7 C. C. A. 197, 58 Fed. 227; Machine Co. 
V. Searle, 8 C. C. A 476, 60 Fed. 82. 

Speaking upon the subject of the delayed Stieringer reissue applica- 
tion, the court in Maitland v. Manufacturing Co., supra, said: 

"Delay in this regard Is obnoxious, because, as a rule, Individuals and the 
publie hâve acquired, during such delay, 'adverse equitles which would be 
destroyed by a reconstruction of a void claim.* In this case, the adverse In- 
terests, whatever they are, arose after the termlnatlon of the Gibson litlga- 
tlon, and as soon as they came into being they were wamed by the reissne 
of the existence of a patent which covered the attempted infringements." 

Now, whatever may hâve been the prbofs before the circuit court of 
appeals for the Second circuit in that case, it is clearly established 
by the record hère that valuable adverse interests, including the inter- 
est of this appellant in the Pierce patent, arose long before the 
termination of the Gibson litigation. Thus, it appears that thèse two 
cases are distii^uishable in a most important particular. 

But there is another objection to the first claim of the Stieringer 
reissued patent which, we think, is equally fatal. The language im- 
ported into the reconstructed claim — "a joint or section having metallic 
coupling portions and an intermediate section of insulating material, 
electrically insulating the metallic coupling portions from each other" 
— is not to be found in the spécification or clailns of the original pat 
ent, and, indeed, does not appear in the reissued patent except in the 
first claim. How very wide the scope of this language is we hâve 
already seen. Now, the original patent neither describes nor ex- 
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Mbits any insulating joint other than the above-mentioned open joint 
for a snspended fixture and closed joint for a side bracket. The patent 
is absohitely silent as to any form or kind of insulating joint other 
than what is speciflcally described. Even the indefinite language 
employed in the original flrst claim is qualifled by the closing words 
"substantially as set forth," which connect the claim with the spéc- 
ification. Neither of the joints described by Stieringer possesses any 
broad feature of novelty. Stieringer was by no means the flrst to pro- 
vide insulation for electric flxtures, and ail that he disclosed by his 
patent of 1882 was a spécifie construction. He did not describe, show, 
or suggest in his original patent a joint or connection consisting of 
metallic couplings insulated from each other by an intermediate sec- 
tion of insulating material. The joints used by the défendant in Mait- 
land V. Gibson, the joints described in the Hinds patent of 1884, the 
Gennert patent of 1887, and the McOarthy patent of 1892, and the 
appellant's joint (made under the Pierce patent of 1893), ail hâve two 
métal coupling portions, screw-threaded to unité the ends of two 
pipes, and one of them is screwed to the house piping and the other 
is screwed directly to the fixture stem, the two coupling portions being 
insulated from each other by a block X)r layer of insulating material 
placed between them. No such joint as this is described or shown in 
Stieringer's original patent; nor is such a joint described or shown in 
the reissued patent, although covered by the terms of the flrst daim 
of the reissue. In construction and principle, Stieringer's joint is an 
entïrely différent joint. The distinguishing insulating feature of Stier- 
inger's open joint is the insulating block, having an annular flange, 
which is interposed between the lower ring of the joint and the fixture 
stem. In the case of the closed joint for a side bracket, the same 
resuit is obtained, in substantially the same way, by the insulating 
cup having the extension neck. Stieringer's insulation is not between 
two coupling portions, but between the fixture stem and the ring of 
the joint. Thèse views are fully sustained by the affldavits of two 
practical and experienced witnesses, Mr. Horn and Mr. Brannen. 
Upbn the record before us, we are entJrely satisfled that the invention 
specified in the first claim of the reissued patent is not the same in- 
vention that was described and shown in Stieringer's original patent. 
The order of the circuit court granting a preliminary injunction is 
reversed, and the cause is remanded for further proceedings. 

BUTLEE, District Judge. I dissent on the ground that the décision 
in Maitland v. Manufacturing Co. [29 C. C. A. 607], 86 Fed. 124, by the 
circuit court of appeals for the Second circuit, should control our de- 
cree. The issue and proofs were substantially the same there as 
tbey are hère, and the défendant hère was associated in the défense 
there. I cannot regard the effort made in the foregoing opinion to 
distinguish the cases as successful. The conclusion to reverse rests 
mainly on a contention that the décision in Maitland v. Manufacturing 
Co. is erroneous; and it was upon this contention that the appellant 
rested his case. 
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MACY et al. V. PERRY. 

FRIVOLD V. SAMB. 

(District Court, S. D. New York. December 28, 1898.) 

1. Charter Partt— " Ccrbbnt Rate op Exchangb on London" — Advances-- 
SixTY Dats' "Usancb"— Burden op Proop. 

Upon a eharter party calling for advancea by the charterer to the mas- 
ter at the time of loadlng In New York of one-half the charter hire "at 
the current rate of exchange on London," It appearing that there were 
three différent rates of exehange, namely, (a) on cable transfers, (b) on 
Bight drafts, and (c) on 60-day sight drafts, held that by long commercial 
usage 60 days has been the current "usanee" between London and New 
York, and that this usanee is implied In the expression "current rate 
of exchange on London," where nothlng elsé is said; no différent usage 
having become establlshed. The burden of proof is upon the party al- 
leging a change in a long-established usage. 

S. Same— Stbvedoee's Customaht Rates. 

A provision in a charter party that the "customary rates" should be 
paid for stevedorlng, and the évidence showing that there were no es- 
tabllshed customary rates for the goods and voyage in question; held, 
that a reasonable compensation only should be chargea. 

8. Same— ScRBwiNG Gotton. 

Cotton in baies being screwed down in the hold for the purpose only 
of enabling the charterer to carry a greater quantity of goods, the ex- 
pense of screwing must be paid for by the charterer. In the absence of 
any clause in the eharter party requirlng that expense to be borne by 
the ship. 

In Admiralty. 

Convers & Kirlin, for libelants. 

Butler, Notman, Joline & Mynderse and F. M. Brown, for respond- 
ent. 

BROWN, District Judge. In the autumn of 1897 the respondent 
chartered from the above libelants respectively, the steamships Benal- 
der and St. Andrews to carry a f ull cargo of gênerai merchandise from 
New York to ports in China and Japan, for the lump sum of £8,500 
sterling for the Benalder, and £9,000 for the St. Andrews. The steam- 
ers were loàded and cleared respectively in December, 1897, and Jan- 
uary, 1898. Most of the freight due under the bills of lading was 
collected by the charterers in advançe at New York. Both charters 
required a settlement to be made by t^e charterers with the eaptain 
before the vessel sailed. In the case of the Benalder two-thirds of the 
charter hire, and in the case of the St. Andrews one-half of the charter 
hire, was required to be "advanced to the master at the current rate 
of exchange on London," subject to a charge of 3 per cent, and the 
remainder paid "on unloading and true delivery of the cargo at ports 
of discharge in cash, or in short sight bills on London at current rate 
of exchange, without crédit or discount." A subséquent clause re- 
quired : 

"Any différence between the charter party and bills of lading to be settled 
before vessel's departure from New York. If in captain's favor, by cash less 
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Insurance; If In charterer's favor, by captain's draft on his consignées payable 
ten days after arrivai of TesseJ at'iflnal [port of dlscharge; charterers to laave 
option of appointaient of tally clerks, also the steredore to load and store the 
cargo under the master's supervision, steamer paylng expansé of same at cus- 
tomary rates." ,, 

As only a comparatively small amount of freight remained to b^ 
coUected by tbfe ihaster undér tlî,e jbilïs of lading at the ports of dis- 
charge, a l^rge, |?alance waà due îo the master,for the charter-hire 
at thé tiiae ol saïiing. In the settlement then màde, or attemptëd to 
be made, diff^ences on several poMtS arose, -which are the subjects of 
the above STlitfe, ûamely: (1) Tliè ràïe at which the advances to the 
master (twb-t^irds and one-half tiè ciiarter-hire for the vessels re- 
spectively) were to be estimated in sterling "at current rate of ex- 
change on Londôn"; (2) the rate 'at Which the payment of the cash 
balance due the master on settlementi'was to be estimated in sterling; 
(3) the rate of déductions for insuràncej (4) the "customary rates" or 
charges for stevedoringj (5) the charge, if any, for screwing cotton 
in loading ship. ; > 

1 and 2. Current Eate of Exchange on London. 

The BTidence shows that there are now in use threè principal forma 
of exchange où London, ail curren,t ànï àU differing in rate; viz. (a) the 
rate on cabje transfers, which is thehighest rate; (b) the rate on 
sight drafts, which is somewhat less; and (c) the rate on 60-day sight 
drafts, which is considerably less than the latter. The respondent 
claims a conversion of dollars into sterling at the GO^-day sight rate 
upon ail their payments of money to^the captain, i. e. at the rate of 
about $à.81j to the pp.und for the Sèhalder, and f482J for the St. 
Andrews,— ^thè current 60-day rate â't the date of settlement The 
libelants claim that ail should be settled at the sight or demand rate of 

The évidence on this subject leaves flo doubt that a debt for a given 
number of pounds sterling payable in New York in cash, without 
any other stipulation, requires by mercantile usage payment in dol- 
lars at the sight rate of exchange, at 4east, and possibly at the cable 
rate. Thèse in the présent case are veiy near the par of exchange, 
that is, the value of the American gold dollar in sterling (49|d.) with- 
out référence to trade conditions, or $4,84*/t to the pound sterling. 
This rate must, therefore, be applied to.the "balance" which was pay- 
able to the master in the settlement required to be made "in cash" 
before the ship sailed. For this cash amount in pounds sterling the 
master was entitled to the commercial équivalent in American dol- 
lars, without référence to, any actual exchange on London. Such being 
in law the express contract of the latter clause of the charter, no 
habit, usage or practice of the respondent to pay less upon such settle- 
ments, nor previous instances of settlements at a less rate, nor of 
concessions by shipowners can be admitted, because contrary to the 
plain and unambiguous language of the charter. Steamship Co. v. 
Keyser, 81 Fed. 507. 

The "advances" of two-thirds and one-half of the charter hire, are 
I think subject to a différent rule. Although the advances were in 
légal effect required to be made in money in New York and for the 
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ship's use, the rate at wMch those advances in American money were 
to be estimated in sterling is qualifled by the stipulation thiat they 
should be advanced "at the current rate of exchange on London." The 
only means of actual exchange on London is by drafts or bills payable 
in London. But it was not meant by this clause that the master 
should take a transfer of funds in London, or that he should take any 
draft on London, whether at sight or at 60-days sight; because he 
was to hâve American money for use hère. It was not intended that 
there should be any foreign exchange bought or sold in fact; and the 
phrase is used for no other purpose than to state the rate at which 
American dollars, as respects such advances, were to be computed in 
sterling; and that rate is the current rate at which actual exchange on 
London was bought and sold at the time of settlement. 

Until the récent introduction of electricity as a means of making 
cable transfers, exchange on London consisted, as I hâve said. of 
drafts or bills; and by thè long-established commercial usage, bills 
or drafts in exchange on London were always at 60-days sight unless 
otherwise specifled. That was the ordinary form in which exchange 
on London was bought and sold. Between London and New York 
60-days sight was the established usance. Bills drawn "at usance," 
i. e. the customary time allowed for payment after presentment, meant 
payable 60 days after sight. The price of exchange on London, or 
what isthe same thing, the rate of excbange on London, is therefore 
the rate at which customary bills on London are bought and sold; 
and so long as the customary exchange is at 60-days sight, and bills 
at usance or at 60-days sight are understood in the absence of other 
instructions, the 60-day rate must be assumed. The customary usance 
of 60 days as between London and New York, is laid down in ail the 
authoritative commercial works. It is recognized by the secretary 
of the treasury, as applied to exchange, in a table quoted in McCul- 
lough's Commercial Dictionary giving the New York rate of ex- 
change on London for a long séries of years, and stating that the 
rate giyen by the secretary in thèse tables is the rate for 60-day bills : 
evidently because 60-day bills were the ordinary form of exchange 
on London. 

Much of the respondent's testimony is to the same effect, and that 
the current rate of exchange on London, when nathing more is said, 
means the rate for 60-day drafts. The libelants' testimony is mainly 
based upon the more récent introduction to a considérable extent of 
exchange on London by drafts payable on demand, or at sight, and 
also by cable transfers. No doubt if thèse or either of thèse forms 
of exchange hâve become so established as actually to supersede the 
use of 60-day drafts, the latter rate could no longer be foUowed in 
cases like the présent. But the évidence does not warrant such a 
flnding. Ail are in use, and the daily quotations give the rates for 
both sight and 60-day drafts. The 60-day draft having been the estab- 
lished customary form of exchange and always implied if nothing 
was said to the contrary, the burden of proof lies upon the party afQrm- 
ing a change in the old and established custom; that is, upon the 
libelants. This is ail the more reasonable in the case of old instru- 
ments like charter , parties, where the clauses used are in the old 
91F.-43 
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forms, and where the meaning to be given to particular clauses ought 
to continue the same, except upon clear proof that they are now used 
in a différent sensé than formerly. In this point of view the testi- 
mony as to the prevailing practice in settlements under thèse clauses 
in charter parties, is compétent and material; and as respects the 
practice in actual settlements the weight of testimony is with the re- 
spondent, that is, that no positive change is established. The libelants' 
contention has but partial support, showing only some variations in 
actual transactions in charter parties; and their évidence mostly re- 
lates to mercantile transactions in exchanges, in which deflnite in- 
structions ^t appears are now generally given, so that questions like 
the présent rarely arise. The failure of the ship's agents with whom 
the settlements in the présent cases were made, to appear as witnesses, 
warrants the inference that their extensive expérience does not con- 
firm the libelants' contention. 

I find, therefore, that the advance freight should be computed at the 
60day rate of exchange; and the settlement of the remaining balances 
at the actual mercantile équivalent, or at the sight rate. 

3. Insurance, 

The testimony on this head is very discordant; that of Mr. Barber 
and Mr. Hunter, from the extent of their transactions, seems to be 
entitled to the weightiest considération. There is nevertheless some 
différence in the testimony of thèse witnesses as to the proper charge 
for insurance, especially where the port of Tanghu is included, as 
was the case with the St. Andrews. As respects the final balance 
due to the master on settlement, the clause of the charter party is 
explicit that insurance must be deducted. It must, therefore, be 
allowed to the respondent. The fact that the charterers did not in- 
sure most of the freight, but collected it mostly in advance, is imma- 
terial. The équivalent of insurance was presumably allowed to the 
shipper in considération of his payment in advance. The ship, how- 
ever, would earn no freight unless she accomplished the voyage; and 
on payment of the freight to her in advance there is not only no injus- 
tice, but as it seems to me there is évident justice in the requirement 
that the ship should allow to the charterer what it would actually 
hâve cost the ship to insure it if not paid in advance. I allow, there- 
fore, a déduction of 1 per cent, for insurance upon the balance paid 
to the master of the Benalder in the final settlement, exclusive of 
the "advance"; and 1| per cent, on the St. Andrew's final settlement, 
in considération of her touching at Tanghu, 

4. Stevedoring. 

The ship was required to pay the "expense of stevedoring at the 
customary rates," The proof shows that there was no customary rate, 
so that a reasonable charge only was payable. See Lowry v. Ship- 
ping Co., 84 Fed. 685. I find upon the évidence that a reasonable 
rate for this stevedoring was 20 cents per baie for loading and stow- 
ing cotton; 40 cents per ton for measurement cargo, for pig iron 
and ordinary machinery; 50 cents for iron rails and |1 per ton for 
machinery over two tons. The charter of the Benalder provided that 
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the "expense of loading heavy weights over tliree tons sliould be 
borne by the charterers." I think this clause relieves the Benalder 
from any charge for loading articles that exceeded three tons ïn 
weight; that it is not limited to the excess over three tons. The char- 
ter of the St. Andrews contained no similar clause. She will, there- 
fore, pay for articles over two tons at the rate of $1 a ton. 

5. Screwing Cotton. 

No clause in the cbarter party required this expense to be borne 
by the ship. It was not necessary to the loading of the ship, and is 
not by any gênerai custom a charge against the ship. It was work 
done for the benefit of the charterer, in order to enable him to econo- 
mize space, So as to load the ship down to her weight limit, or as near 
thereto as possible. This charge against the ship should, therefore, 
be disallowed. 

Decrees may be entered for the libelants for amounts to be adjusted 
in accordance with the above findings with costs. 



THE HENRIBTTA. 
(District Court, D. New Jersey. January 23, 1899.) 

SHIPPING— LiABILITT OF OWNBR FOB RePAIRS— CONTEACT OP AOBNT. 

The owner of a barge authorlzed an agent to liave repairs made there- 
on, and the agent contracted with libelant to do the worli, agreeing to pay 
certain wages for the sliilled worlsmen employed. At the end of a weeli, 
libelant presented a bill for the work done to that time, in which the con- 
tract wages were chargea, and whlch was paid without objection. Held, 
that after the worli was completed the owner could not defeat collection of 
the remalnlng amount due under the contract on the ground that the agent 
was not authorized to pay the wages speclfled therein. 

This was a libel in rem by Elias B. Eunyon against the barge Hen- 
rietta for the amount due under a contract iÉor repairs made thereon by 
libelant. 

Willard P. Voorhees, for libelant. 
Adrian Lyon, for claimant. 

KIEKPATEICK, District Judge. The barge Henrietta was libeled 
in this case to recover the sum of 1510.43 for work done and mate- 
rials furnished in her repairs. There is no dispute between the par- 
ties as to the fact that the labor was done or that the materials 
were furnished; and, as to the latter, the cost as stated in the bill 
rendered is not disputed. The only différence between the parties 
arises from the price chargea as wages to skilled laborers employed 
to do the work. It appears from the record that the barge was the 
property of the East River Terra-Cotta Company, of which Robert 
Matthews was treasurer and gênerai superintendant, and Louis H. 
Timmins was his assistant in working out the practical détails of 
the business; that the barge was in need of repairs, and that Tim- 
mins was authorized by Matthews to hâve them made; and that Tim- 
mins thereupon entered into an agreement with Eunyon, the libel- 
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ant, by wUch he (Runyon) was to do the work, givîrig the use ôf hia 
dock free of charge, and receiving |2.75 per day for tibe skilled labor- 
ers employed by bim to do the wOrk. In pursuance of this agreement 
the bafge was sent to Eunyon's dock, and the repairs made. The 
contention of the claimant is that, although the work was done by 
the libelant according to this agreement made with Timmins, the libel- 
ant cannot recover, because in making such agreement Timmins ex- 
ceeded his authority, he being expressly limited to pay |2.25 per 
day for such la:borers. This is denied by Tiiamiiis, whô testifles that, 
so soon as he had completed the contract, he nbtifled Matthews of the 
fact, and told hira that the price to be paid was |2.75 per day. How- 
ever this may be, it is not pretended on the part of the cjaimant that 
the instructions said tb hâve beéù givèn to Timmins as to price of 
wages were niade known to libelant before the work was begun, or 
even while it was in progress. On the other hand, it appears that on 
October 32d, which was at the end of the ârst week the barge was 
undergoing repairs, a bill regularly niade ont oh the billhead of libel- 
ant, showing the amount of work done on the barge to that date, with 
the names and charàcter of the workmen, and the price charged per 
day for each, was rendered to the claimants, and that the bill was paid. 
The rate charged per day on that Mil fçr skilled workmen was that 
agreed upon between Timmins and Eunyon. This bill unquestion- 
ably came to the notice of Matthews. Subsequently other bills with 
like charges Were rendered and received by the employés of the cora- 
pany having its business in charge. No objection was made to priées 
charged while the work was in progress, ajod it was not until it was 
completed that Runyon was notified that Tiïûmins had exceeded his 
authority in the matter of price for wageë. It was the duty of the 
principal, so soon as it was brought to his notice that his agent had 
exceeded his authority, and that the workmen were expecting to re-, 
ceive a larger price as wages than he was willing to pay, to notify the 
workman of the fact, that he might, if he chose, stop work, if unwill- 
ing to continue at price the principal was wiUing to pay. This the 
claimant in this case failed to do. His excuse is that he did not 
carefully examine the bill presented which he paid, and that he was 
not, therefore, acquainted with its contents. When a biU is ren- 
dered by a contracter for work done at the request of an agent, the 
principal cannot shut his eyes to everything that appears upon its 
face, and set up ignorance of its contents. He cannot be blind to 
everything connected with the transaction, and then, when the work 
is completed, set up that the authority of the agent was limited by 
secret instructions. The decree in this case should be for the libelant 
for full amount daimed. 
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STJMNER et al. v. PIZA. 

(District Court, S. D. New York. ' January 9, 1899.) 

Insurance— Lloyd's Association— Eaoh Mbmber Liablb for His Wholb 
Sdbscription. 

Thirty individuals formed an association, and signed by attorney an 
Insurance policy, toy which eacli individual subscriber was expressly de- 
clared to be liable for i/so of $1,250, the amount insured, and a loss there^ 
upon arose to about % of the amount Insured; and the policy further pro- 
viding that the associâtes were liable severally and not jointly; held, that 
the insured might recover against each individual subscriber to the full 
amount of his liability until satisfaction for the loss was obtained, and that 
the insured was not limited to the subscrlber's mère proportionate share of 
the partial loss; and that any subscriber thus paying more than his pro- 
portion, must look to his associâtes for indemnity. 

In Admiralty. Marine Insurance. Lloyd's Policy. 

Butler, Notman, Joline & Mynderse and F. M. Brown, for libelants. 
Martin & Weil, for respondent, 

BEOWN, District Judge. The défendant Piza is one of 30 persons 
forming the Insurance association called the South & North American 
Lloyd's. The association issued a marine policy dated May 12, 1895, 
signed in behalf of the 30 associâtes by Whipple & Co., attorneys, 
whereby they insured the schooner Walter Sumner, valued at $6,000, 
for the sum of $1,250, for one year from May 25, 1895, to May 25, 1896. 
The libel allèges a loss on February 1, 1896, within the policy; that 
on Aprp 28, 1897, the loss was duly adjusted at $1,309.34, after de- 
ducting ail claims for gênerai average, of which loss $272.78 was 
chargeable to and formed a loss under said policy. The answer of 
the défendant Piza admits the making of the policy, and expressly 
States that it does not deny the other allégations in the libel as respects 
the loss and adjustment. It further avers that before the commence- 
ment of the action the respondent tendered to the libelants the sum 
of $9.93, with interest from April 28, 1897, the date of the adjustment, 
"the same being ^/so of the amount, to wit, $272.78, which according 
to the libel the libelants became entitled to receive from each sub- 
scriber, and avers that the said sum of $9.93 is ail that the libelants 
are entitled to receive from the respondent under the provisions of the 
policy. The libel allèges, on the other hand, that each subscriber 
bound himself for Vso of $1,250, i. e. $41.67, and the libelants therefore 
claim from any and each of the associâtes $41.67 (the associâtes being 
severally and not jointly liable) until the loss payable under this 
policy is made good. 

Under the pleadings and the stipulation between the parties I flnd 
that there is no dispute as to the adjustment of the sum of $272.78 as 
the amount chargeable against this policy for the loss. The only 
question is whether the libelants under the provisions of the policy are 
in law entitled to recover from the respondent under the provisions of 
the policy |9.93 or $41.67, more than either amount béing still unpaid. 
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The provisions of this policy are almost identical with those of the 
policy in the, case of McAllister v. Hoadley, 76 Fed. 1000. Both con- 
tain the same clause, that the members of the association "bind them- 
selves severally and not jointly, nor any one for the other, to the as- 
sured, for the true performance of the premises, each one for his own 
part of the whole amount herein assured." In this case aiso as in the 
former it is expressly stated: "Each subscriber liable for ^/so of 
$1,250." In the présent policy there is no rider, such as was in the 
former case; but this policy con tains what is termed the "American 
clause," which, however, bas référence only to other policies, either 
anterior, contemporaneous with, or subséquent to the présent policy; 
and no such other policy is hère presented for considération. It is 
manifest that the "American clause" bas no référence to the liabilities 
of the associâtes under this policy as between themselves, or to their 
individual liability to the assured under this policy alone; and that 
is the only question hère arising. That clause relates solely to the 
relations of the associâtes as a whole under this policy, considered as 
a single policy, to amounts insured under other policies. As I hâve 
said, there is no évidence before me as regards any other policies. 
If there was any other insurance affecting the liability of the asso- 
ciâtes under the présent policy, it was for the défense to produce the 
évidence of it. 

For the reasons stated in the case of McAllister v. Hoadley, supra, 
I must hold hère, as in that case, that the assured, being bound to pro- 
ceed against the associâtes severally, and not jointly, is at liberty to 
proceed against any of them and hold each for the whole of the amount 
of his stipulated liability, namely yso of |1,250, until satisfaction is 
obtained. The libelants cannot maintain an action against the asso- 
ciâtes jointly, because the express terms of the contract exclude ail 
joint liabili^. By its express terms on the other hand, it does dé- 
clare that "each subscriber is liable for ^/so of f 1,250"; and there 
is nothing in the policy which in any way estops the libelants from 
recovering this stipulated sum from each and any of them until satis- 
faction is obtained; and except upon some stipulation to the contrary, 
it bas long been the established law that the assured can resort to each 
. insurer liable and recover to the f uU extent of his liability until satis- 
faction is obtained. The différent insurers must look to each other 
for contribution. I need not repeat what was previously said on this 
point, and I only add that ail considérations of equity and gênerai 
convenience, as well as the rule that the language of an instrument, in 
case of doubt, is to be taken against the party preparing it, seem to me 
to require an adhérence to the former décision. In the case of Straus 
V. Hoadley, 23 App. Div. 360, 48 N. Y. Supp. 239, to which my atten- 
tion has been called, the question hère presented was not involved. 

Decree for the libelants for |41.67 and interest. 
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THE KATB. 

(District Court, S. D. New York. February 7, 1899.) 

Carriers— Seaworthiness—Stanchion Ovbhweighted— Supports Removed— 
Bai^last Tank Broken— Bad Loading— Harter Act. 

The steamship K. was chartered to convey a cargo of Uquorice from 
Beyrout and Alexandretta to New York. Oii sailing, three out of four 
of the after-stanchioDs of the after-liatch In the lower hold were down, 
and the remaining fourth stanchion, durlng rough weather, broke a hole 
through the iron cover of the ballast tank on whieh It rested, causing 
a leak which damaged the cargo and necessitated repairs in Algiers, 
during which further damage was done to the cargo; the weight bearing 
on the single stanchion aft was increased by the stowage of a spare 
pièce of shaftlng of three tons weight immediately over the stanchion; 
held, that the extra heavy weight stowed immediately over the stanchion 
and the lack of the additional support of the three other stanchions dé- 
signée to be used, made the ship unflt for the voyage, and was bad load- 
. ing, wlthin the first section of the Harter act, and not within the third 
section; and that the shlp was liable for the damage. 

In Admiralty. Cargo Damage. 

Butler, Notman, Joline & Mynderse, for libelants. 

Seward, Guthrie & Steele and Cari A. De Gersdorff, for claimant. 

BROWN, District Judge. The libel was flled to recover for the 
damages to a shipment of 12,500 baies of liquorice, constituting the 
cargo of the steamship iKate on a voyage from Beyrout to New York 
from January — to March 25, 1898. Of this cargo, 4,000 baies were 
shipped at Beyrout, and the remaining 8,500 at Alexandretta, 280 
miles distant on the Syrian coast. Soon af ter coaling at Malta on 
January 18th, a gale was met of about 12 hours' duration, and after- 
wards another gale on January 20th, during which the ship took a list 
to port, and subséquent examination showed that the ballast tank 
was leaking. The ship being light, it was necessary to keep water 
in the ballast tank, and being unable to stop the leak, the ship put in 
to Algiers for repairs. On removing the cargo in the after-hatch, it 
was found that a stanchion in the lower hold resting on the iron plates 
that formed the top of the ballast tank, had broken a hole through the 
plate at the point where it had rested. The damage to the cargo 
arose from the ballast water that escaped from this tank, and also from 
the handling of the Uquorice in the discharge and reloading for the pur- 
pose of repairs. 

The storms encountered were not of so extraordinary a character 
as to allow the breaking of the top of the ballast tank by the stanchion 
to be consîdered a sea péril, when the other circumstances are consid- 
ered. The stanchion was under the beams running athwartship on the 
line of the after-part of the after-hatch, and about a foot inboard from 
the af ter-port corner of the hatchway. Similar stanchions, one above 
the other, ran to the upper deck, each supporting the beam above. 
The hatchway was about 16 feet long, and around it there were flve 



680 01 FaDSRAL REPORTER. 

of thèse stanchions; namely, two forward, one aft, and one on each 
side of the middle of the hatchway ; and at the after-end on the star- 
board side, tjie place of a stanchion was supplied by a vertical iron 
ladder with two side bars connected by iron ruùgs for steps. In the 
constructiDn of: the ship, it is évident, ail of thèse supports were 
designed to be used to carry the beams of the various decks, and the 
caii-go th^t rléSt^a ùpojQ thèpi. Ou this Voyage itàp^ears that the two 
side stane|aowin the lower hold wére never put up at ail; and the in- 
ference from the master's testimony is, that the ladder which served as 
a stanchloù on the starboard side aft was also down. The master 
says (page 33)i "I di^ npt flnd the ladder put up; but I put it up, 
* * * now, * * * at New .York." Tlie évidence further 
shows that a heavy pièce of spare shafting weighing three tons was 
stowed in tiiebetween decks immediâtely over the stanchion in ques- 
tion on "tlie Une .Of the aJter-part of the hatch. Thils the weight on 
the beap8i,aïo;tisid the h^tch was eî^ceptionally increasèd, and espe- 
cially the bearing upon thë; stanchion in question, while much of the 
intended support was removed. In fact, aft of the forward Une of the 
hatch there was but one stanchion serving for support, whereas in the 
structure of the ship four wiere designqd tq be used. The stanchion, 
moreoviçi'fjçested jipon the iron plate pi the tank àt a point midway be- 
tween tie fore and aft girders on which thé iron plates rested which 
formed tît^e ,cpy^ç, of the .tank- At this middle point the adjoining 
plates lappes<î,^fich pther. 1]he stanchion was rivçted to a flange on 
eiaph sidleliîf J.t> 4"?^^*^^ flange was ïii tiirn rivetefl nppn the tank plates. 
In more modwPiships tlie fore and aft girders are placed immediâtely 
beneath tii§ ,s]tânchion; biit the forflier method was in gênerai use 
when lie Kate was built,,and it is hot claimed to hâve teen improper 
or insufflçiént,; provided the beams above were ^upportèd as they were 
designed to b^^upported. , ^ 

The (çyi^^inqe, as it seeins.to me, ppints unmistakably to the failure 
to make flseçtt tUe supports designed to be used, as the cause of this 
accident. Itij^a^not a epa péril, nor was ita latent, defect. The 
stowagè of a spécially heavy weight of three tons immediâtely above 
the stanchion in question, without the aid of the three other stanchions 
that were designed to a^sist in supporting the beam which carried 
that weight, in the loading of that part of the ship, constituted an im- 
proper loading ipr the condition in which the ship sailed, and made 
her unfit tp ençonnter such rough weather as she was liable to meet. 
The faûlt ârose before the vessel left port. It was the condition in- 
tended and expected to remain permanently for the voyage; nôt a 
temporary condition to be made good on the approach of bad weather 
as in The Silyiaj.15 C. G. A. ,362, 68 Fed. 23Q; Id., 171 U. S. 465, 466, 
19 Sup. Ct. 7. The case, so far as affected by the Harter act, therefore, 
seems to me tp îall witj^in the flrst section rather than the third. 
Worsted Iklills C5o, V. Knott, 76 Fed. 582, affirmed 27 C. C. A. 326, 
82 Fed. 471. Hp clause in the bill of lading speciflcally covers the 
case in the defendant's favor; while one clause provides that "ail 
exceptions are conditional on the vessel being seaworthy when she 
sailed on the voyage." As respects cargo damaged, the voyage must 
be deemed commenced at and from the port where the cargo is laden. 
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Bowrîng v. Thebaud, 42 Fed. 795; Id., 5 C. C. A. 640, 56 Fed. 520; 
and cases there cited. * 

Decree fot the libelants with costs. 



THE KENSINGTON.' 

(District Court, S. D. New York. December 21, 1898.) 

Pkhsonai, Injuries — Fellow Sehtant — Foreman and Woekmen — Baos KOT 

TiGHTLY iSLUNG. 

The libelant, who -was worklng In the hold ol the K., was hurt by 
some bags that fell from above whlle loading from a llghter, because the 
sling inelosing the bags was net tightly drawn. The stevedore's fore- 
man, passing as the sling was golng aboard, notlced that It was not very 
tight, and endeavored to make It tighter and then let It pass. There waa 
no defeet or imperfection in any of the tools, appllances or machinery 
on the shlp, but the load was not heavy enough to draw the sling tight. 
The foreman's aid in tightening was only such as belonged to the work- 
men themselves to attend to; held that in this act the foreman was a 
fellow workman only, and his act or négligence did uot make the slilp 
llable.1 

In Admiralty. 

J. S. Tompkins, for libelant. 

Kobinson, Biddle & Ward, for claimant. 

BEOWN, District Judge. On the Uth of September, 1897, the 
libelant was at work in the hold of the Kensington upon a platform or 
stool built up of bags of malt immediately beneath the hatch, aod wàa 
there receiving drafts of bags let down the hatch in loading and was 
arranging them for distribution in the hold; while thus at work he 
was injured by the fall of a draft of several bags from the top of the 
hateh above; his ankle was broken, resulting in some permanent in- 
jury. The above libel was flled to recover compensation. 

The fall of the draft was caused, according to the libelant's testi- 
mony, from insufQcient tightness of the slings in which the draft, con- 
sisting of Beven bags, was held. His witnesses say that as the draft 
came up from the lighter aloQgside of the ship with nine bags, two 
of them were seen to be torn, and on that account were ordered to be 
taken out of the draft and removed; that the other bags were left 
somewhat irregular, and in hoisting them were not jammed tight 
enough to be held securely, and so fell as they were raised and brought 
over the hatch. The defendant's witnesses say that there were no 
torn bags in the draft; that the bags were light, and that as they 
came on the skid towards the hatch they were seen to be irregularly 
piléd and loosely held, and for that reason were ordered by the fore- 
man of the stevedore to be rearranged so as to be held more tightly; 
but that the weight of the bags was not sufflcient to draw the sling 

1 As to who are. fellow servants, see note to Rallroad Oo. t., Smith, 8 C. 0. 
A. 668, and, supplemental thereto, note to Eallway Go. t. Johnston, 9 C. C. A. 

606. 
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tightly so that some fell ont. The defendant's witnesses also testify 
that several calls were made from the top'of the hatchway to those be- 
neath to staiod from'under; that other workmen in the hold near the 
lihelant got ont of the way; but that the libelant, who was inattentive 
and talking to some person below, did not stir, and on that account 
was hit by the falling bags. 

The f act that it was the f oreman of the stevedore's gang who stopped 
the draft to make it tighter, and did not in fact make it perfectiy se- 
cure, is not sufiScient to make the ship liable. There is no question 
hère of proper tools, proper appliances, or proper machinery. It was 
no more the foreman's duty to see that each draft was properly placed 
and securely slung than that of the other men who were arranging the 
bags in the slings. In doing this work he was doing the same duty 
that belonged to the other workmen, and was acting as a fellow serv- 
ant in the gênerai work of lowering the bags. The case of Quinn v. 
Lighterage Go., 23 Fed. 363, seems in this respect entirely analogous, 
where the master in acting as a winchman was held to be a fellow serv- 
ant with the person injured. 

Besides the above difHculty in the way of the libelant's recovery, the 
évidence of inattention on the part of the libelant to the hails from 
above when danger was seen, seems to me sufficient to preclude his 
recovery. 

I think the libel must therefore be dismissed, but under the cir- 
cumstances without costs. 



THE NATHAN HALB. 

(District Court, S. D. New York. December 12, 18S8.) 

TowAaB — Bteanding -T Ukknown Rock — Quick's Holk — Obviatios- prom 
UsuAL Course. 

It is tlie duty of a tug to talîe lier tow by the usual channel course; 
the tug N. H, in passlng through Quicli's Hole, having gone considerably 
to the westward of the usual course and devlated from the saillng 
directions, and thereby ran her tow upon a rock prevlously unlmown to 
navigators, held, that the tug was liable. 

In Admiralty. 

Kobinson, Biddle & Ward, for libelant 
Carpenter & Park, for claimant. 

BEOWN, District Judge. The above libel was flied to recover the 
damages to the libelant's barge Félix, drawing 22 feet of water and 
loaded with 2,200 tons of coal, which was in tow of the steam tug 
Nathan Haie, and which at about 8:45 in the morning of August 22, 
1897', was run upon some rocks in passing through Quick's Hole, going 
southward from Buzzard's Bay into Vineyard Sound. The passage is 
about one and one-half miles long by five-eighths or three-fourths of a 
mile wide. The libel charges that the barge was towed carelessly 
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and negligently in not keeping in the channel, or in suiBcient water for 
her draft, as well as in taking the passage tlirough Quick's Hole instead 
of going outside. Tlie answer dénies négligence and avers that the 
Félix was towed in the customary manner through the passage and 
in the middle of the channel, and that that passage was the natural 
and customary course for large steani tugs and coal barges engaged 
in the coal trafûc. 

The weight of évidence shows very clearly that Quick's Hole has 
for many years past been the usual and customary passage for coal 
barges and other vessels up to a draft of 24 feet, so that no fault can 
be ascribed to the tug in taking this course. I am equally satisfled 
upon the évidence that the barge did not strike the 21-foot rock in the 
southerly and westerly part of the passage, but some rock or rocks on 
the easterly edge of a shoal about 1,500 feet distant northwesterly 
from red buoy No. 2. Her bottom was thereby eut through in two 
places so that she soon sank. The rocks upon this shoal, though 
known to a few flshermen, were not generally known to navigators. 
No indication of them appears in the soundings noted in the large 
government charts of that passage. After the trial of this suit was 
commenced, a government survey was had in conséquence of the testi- 
mony in this case as to the existence and location of thèse rockg. The 
survey conflrms the testimony, and a plot of the survey has been sub- 
mitted with the soundings. This shows the existence of a shoal, as 
above stated, which is irregular in outline, and renders unsafe and 
dangerous any navigation at low water with boats of over 18 feet draft 
for a distance of one-fourth of a mile to the eastward of the northerly 
one-third of Nashaweena Island. 

Notwithstanding the fact that the existence of thèse rocks was not 
generally known, nor indicated on the chart, I am constrained to flnd 
the tug in this case answerable for the damage, on the ground that the 
barge could not hâve struck thèse rocks except by a substantial de- 
parture from the well-known and customary course, by going consider- 
ably to the westward of the middle of the passage instead of keeping 
to the middle, or to the easterly side of the middle, as is required by 
the sailing directions for this région, as well as by ail the testimony 
of the many pilots examined in the case. The defendant's pilot in- 
deed, testifies that he did pursue this course; but I am satisfled that 
this cannot possibly be correct. He testifies to what he ought to 
hâve done, and perhaps meant to do, but which it seems to me certain 
that he did not do. The sailing directions are explicit that the passage 
should be approached about in the middle, and that vessels should 
pass from 100 yards to 250 yards to the westward of the red buoy No. 
2, situated about midway up the passage and about one-fourth of a 
mile to the westward of Pasque Island. The course given from 
abreast of buoy No. 2 to about 400 yards east of Lone Rock, a mile to 
the northward, is N. f E. if passing 250 yards to the westward of 
buoy No. 2, the extrême westerly limit indicated; or N. ^ E., if pass- 
ing but 100 yards to the westward of the buoy. The bearing of Gay 
Head light to the southward, is also given in the sailing directions, as 
well as that of Lone Eock; so that by observing and conforming to 
thèse courses and bearings, it would be impossible for a vessel to go 
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materially OTit of the proper course so as to bring her tow upoa thîs 
ledge. ïhough the tide sets strongly through the passage, its course 
is true, and it constitntes no embarrassment, therefore, in clear weath- 
er. There [weÉe no circumstances to require or justify a departure 
from the ilsual course. 

The coupses iequired by the sailing directions and the expert testi- 
mony would carry vessels from 250 to 300 yards to the westward of 
the most eastedy extremity ûf the shoal abore referred to. If when 
abreast of buoy No. 2 the tug and tow were but 200 yards' west of it, 
which is probably incorrect, they must bave entered the passage far 
to the westward of the usuaJ course, or it would hâve been impossible 
to graze the Jedgê. 

The use ofthis passage by barges and other vessels of a draft equal 
to that of tiie Feiix, as shown by the tèstimony and the Atlantic coast 
pilot, haa beeri fréquent for many years past. No previous disaster 
of this kindy'however, has been reported. From the character of the 
shoal and the great number of rocks upon it that are less than 22 
feet below tow water, as shown in the récent survey, itiis manifest that 
it is iinpossible that previous similar disasters should not hâve oc- 
curred, excepti for a uniform' practice to keep further to the eastward 
than this tug ranl; since it is impossible that any vessel of 22 feet draft 
cGuld havegdnç either over this shoal or to the westward of it at low 
watër, Thè shoal extends about 500 feet in a northwesferly direction 
from its easterlyedge, which as above stated is about 1*500 feet north- 
West of htiôyi'Éo. 2. Iticoritains one rock only 17.2 feet below low 
yytâter and up^wards of 26 otUers less tàan 22 feet, and mostly less thau 
21 feet, below low-water mark. To thô west of this shoàl is a narrow 
fassage about 150 feet only :in width, beyond which éiII the way to 
thé shore of iNâshaweenâ Islahd the bottom is thickly interspersed wîth 
rocks from 2fr:to 17 feet only below low'water. Thas the entire one- 
thiird part ofl (the passage on its westerly side was impassable for such 
vessels. ÏTie:«ïifenation is whoUy différent, therefore, from that of 
Pilgrim Rock in the East river,— a single, sharp, narrow, and isolated 

: Although ai tùg Qwes only the duty of reasonable Care and nautical 
skill, aiod is Eoï'liàble tofher tow as an insurer, she is boijnd, neverthe- 
lesB, in thé exercise of reasonable prudence in navigation, to follow the 
usuâl and eustooiary channels, and to observe the reco^ized authori- 
tiesï as respects sailing directions; she cannot départ therefrom un- 
necessarily exoept at her own risk. It is not just that the risk of 
*nch unùecessaiy departurés 1 should be thrown upon her tow. The 
Mascot, 48 Fed. 917, afarmed 6 G. G. A. 465, 57 Fed. 512; The S. W. 
Morris, 59 Fed. 616, and cases there cited;. The Hercule^, 81 Fed. 
218; The Brazos, 14 Blatchf. 446; Trinidad Shipping & Trading Go. v. 
Frame, Alstoù & Co., 88 Fed. 528, 530. 

In thei récent) case of The Belle, 89 Fed. 879, that tug was excused 
from liabiityûpon spécial grounds only, namely; that by various 
excavations: by'thë' governmenti and private parties, the channel had 
been considèrably widened within a few years previous to the disaster 
and'the course of navigation eonsiderably changed, the old route béing 
largely obstructed by vessels mobred at Morris Dock and forcing 
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trafSc to the westward. No such spécial circumstances hère exist. 
Though this précise ledge was not known, the rocky nature of the 
shore, with rocks or shoals for a considérable distance from the eastern 
shore of Nashaweena Island, was well known and is indicated upon 
the chart itself. Thèse facts with the gênerai custom and the pré- 
cise sailing directions aflord abundant warning to keep away from the 
western one-third of the passage and near to the middle, where up 
to this time ail vessels had previously gone and with saf ety. 
Decree for the libelant with costs. 



THE ROBERT 0. McQUILLBN. 

(District Court, D. Connecticut. January 21, 1899.) 

No. 1,131. 

1. Mabteb and Servant— Injuuy to Sbaman— Contkibutoet Négligence. 

A seaman who, contrary to express orders, places himself In a position 
where he is liable to injury from the giving way of a rope, which Is so 
rotten that Its unsafe condition is obvions, Is guiUy of négligence con- 
tributing to an in jury so received.i 

8. SamB— A8S0MBD RiSK, 

The rlsk to a seaman of in jury from périls of navigation, from the négli- 
gence of fellow servantsV or from Hefects in taclîle or other appliances, 
which are not obvions or dlscoverable by the exercise of reasonable care, 
Is Incldental to the employment, and Is assumed by hlm, 

This was a libel in rem by Louis Johnson against the schooner Rob- 
ert C. McQuillen, her tackle, etc., to recover for personal injuries re- 
ceived by libelant while serving as a seaman on such vessel. 

Samuel H. Park, for libelant. 
Deforest & Klein, for claimants, 

TOWNSEND, District Judge. On the 3d day of September, 1895, 
the libelant was a seaman on the three-masted schooner Robert C. 
McQuillea In the afternoon of said day, when the schooner was in 
the Grulf Stream, off the North Carolina coast, on her return voyage 
from Darien, Ga., to the port of New York, the order was given to 
reef the mainsail. It was storming at the time. There was a heavy 
sea on, and the vessel was lurching and roUing heavily, and had fallen 
off a point or two from her course. James Krouse, the first mate, who 
was then in charge of the deck, directed libelant, while the mainsail 
was being lowered, to get the reeflng tackle. In order to reach said 
tackle, libelant, instead of going around the end of the main boom, as 
he should hâve done, attempted to crawl under it, when the lift which 
supported it parted, and the boom fell on his back, causing a concussion 
of the spine, and so bruising him that it was necessary to put in to 
Wilmington and to take him to the hospital. 

The libelant claims |10,000 damages. I flnd that his injuries, al- 

1 See note to Wm. Johnson & Co. v. Johansen, 30 C. C. A. 678, as to nég- 
ligence of both master and servant 
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though they were severe, ànd required treatment during several 
months, were not of a permanent character, and that the damages 
therefrom did not exceed the sum of |1,000. I also ând, upon the tes- 
timonj of libelant's witnesses, that he was guilty of contributory nég- 
ligence; because, inter alia, they assert or adroit that the rope was 
so rotten that its dangerous condition was apparent to everyone, 
that the libelant knew its condition, and that he voluntarily crawled 
under the boom contrary to express orders. The Tammerlane, 47 Fed. 
822. 

The single remaining question in the case is whether the lift sup- 
porting the boom was so defective, by reason of an old, weak, and 
rotten rope, as alleged in the libel, that the claimants are liable for 
négligence in its use. The portion of the lift Which parted was a 
halliard of Manila rope, which ran from a block in the mizzen mast to 
a pin in the rail above the deck on the port side, near the forward 
shroud of the mizzen rigging. On the end of the main gaff there 
was an iron band with a square edge, The prépondérance of testi- 
mony indicates that the accident was caused by the gaff swaying, by 
reason of the heavy sea, when it was in a horizontal ,position, and at 
such a height that said iron band on the end of the gaflf struck forcibly 
against said lift and pârted it. There is some testimony to the con- 
trary, however, and it is not necessary to décide this question, be- 
cause the daim of defective construction of the boom and lift was aban- 
doned in open court after the taking of additional testimony. 

The rope was of proper size, and was only occasionally used, and 
then only to support the boom while the sail was being reefed. At 
the point where it parted it was not ordinarily exposed to friction or 
wear and tear. It appears from libelant's own witnesses that the 
construction of the lift was the usual one in such vessels, and that 
the rope was of the ordinary size. The testimony of the captain, of 
the flrst mate, and of another captain who sailed the vessel after the 
accident, is to the effect that they examined the rope before and after 
the accident, that it was in good condition, and that it was spliced 
and used for six months after the accident. Capt. Randall, a compé- 
tent and disinterested witness on behalf of the libelant, says that, as 
long as the lift tackle looks fairly well, it is not necessary to change 
it, but that ordinarily it becomes ehafed in from six months to a 
year or two years, when it should be renewed. It does not appear that 
said rope showed any signs of being ehafed, and it does aflSrmatively 
appear that it had been renewed within a year. The other évidence 
on behalf of the libelant consists of the testimony of four fellow coun- 
trymen, not technically interested, but manifestly bound together by 
mutual eympathy and préjudice. Their testimony is so fuU of contra- 
dictions and incoDsistencies, as to vital and material points, that it 
should be discredited. It is manifestly insufficient to show négli- 
gence on the part of claimants. The testimony of Thompson, on be- 
half of libelant, is so patently absurd that I hâve disregarded it. The 
following citation from his testimony will sufiaciently indicate its 
character: "I talked with Johnson, the libelant, the same day of the 
accident, in the forenoon. I said that 'the rope is not good enough 
to be there; if you corne to lower down the sail, the boom will corne 
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on the lift, and then somebody will crawl underneath the boom, and 
the boom will fall down on somebody.' " That the rope was not rot- 
ten is testified to by the three witnesses for the claimants, and is sug- 
gested by the fact that Gunderson, a witness for libelant, who spliced 
the rope, rove in a new pièce, and connected the old pièce on below 
the splice. As already stated, there is no évidence that it was chaf éd. 
That the witnesses for libelant are not accurate in their recollection of 
the facts further appears from the contradictions in their testimony 
as to what was done with the rope after the accident. Thompson's 
testimony as to the condition of the rope is further discredited by the 
statement that he took part of it away to -show how rotten it was, 
and afterwards lost it. The contention of the libelant, that the faUure 
of the claimants to produce the rope in court raises the presumption 
that it would hâve told against them, is deprived of much of its force 
by reason of the lâches of the libelant. Although the injuries were 
received on the 3d day of September, 1895, the libel was not flled until 
the 4th day of September, 1896, and no notice was given to the claim- 
ants that any claim would be made against the vessel. Meanwhile the 
rope had been used constantly, until it wore ont, and was discarded 
some six months after the accident. In thèse circumstances, I find 
that the rope was not old, weak, or rotten, and that, even if it were 
in a defective condition, such defective condition was not obvions 
or discoverable by the exercise of reasonable care. 

The following uncontradicted testimony of Capt. Krouse on his 
cross-examination suggests a further and substantial défense to this 
action: 

"Q. 2. Then why, upon this occasion, was the sail lowered in this way, 
whereby it made it dangerous for those engaged in it? A. Probably the men 
that lowered it didn't do it fast enough. Two men were lowering that sali. 
They didn't look at the sail. If they lower It down, It makes a peak In that 
angle. If they lowered the peak a little lower, it will clear It Just happened 
to be on the exact position to hit that rope." 

Inasmuch as it appears that this condition was due to the négligence, 
not of the acting master, but of the fellow servants of the libelant, 
and as the suggestion of unseaworthy construction is speciflcally dis- 
claimed, the ship would not be liable under the settled rule. The 
aty of Alexandria, 17 Fed. 390. 

The évidence, taken as a whole, further supports the theory that the 
falling of the boom, in thèse circumstances, was the resuit of one 
of those périls of the sea for which the ship would not be liable. Libel- 
ant's witness Kandall says such a striking of the gafl against the lift 
tackle is incident to, and one of the ordinary périls of, navigation 
in bad weather, which could not be avoided. Capt. Blalœ, in open 
court, with the aid of a mode!, further showed how, when the vesS-sel 
was pitching and roUing, the play of the lift tackle might permit the 
gaff, when in a horizontal position, to corne in contact with the lift 
tackle, when at other times it would be clear. Whether this acci- 
dent arose from one of the périls of navigation, or from the négligence 
of fellow servants, or from a defect in said lift which was not obvions 
or discoverable by the exercise of reasonable care, the risk of such in- 
jury was one incidental to libelant's employment, and assumed by him. 
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and for the conséquences of which the vessel Is not liable, *!Phe Con- 
cord, 58 Fed. 913; The France, 8 C. 0. A. 185, 59 Fed. 479. The Ubel 
is dismisséd. . 



• THE ROBERT 0. McQTJILLBN. 

(District Court, D. Connectleut. January 21, 1899.) 

No. 1,130. 

Seamœn— Wabes Whilb Disabi-bd from Injtjby— Contbibutobt Nbsligencb. 

The négligence of a sfeaman, contrlbutlng to an Injury; whlch made.lt 

necessary to put In to a port and leave hlm, does not debar hlm from 

recovering hl? full wages, which Include ail that would hâve accrued upon 

the compleâon of the voyage.»' 

Samuel Palrk, for libelant. 
Deforest & Elein, for claimants. 

TOWNSEM), District Judge. Libel in rem for wages. For f ur- 
ther facts as to libelant's émployment and injury, see Johnson t. 
Tbe Eobert C. McQuillen, 91 Fed. 685. At New York, on the 31st 
day of August, 1895, libelant was dùly employed as a seaman on 
claimants' schooner, and while the vessel was on the return voyage 
from Darien, Ga., to New York, libelant was struck on the back by 
the main boom, and received such injuries that the master of the 
vessel was obliged to put in at Wilmington, and to send him to the 
hospital. The sum of $22.17 was paid him there as wages, said sum 
being the amount earned up to that time only, and the vessel then 
returned to New York. It is settled that, generally, a seaman in- 
jured or taken slck in the service of a, «hip, and left in a f oreign port 
without his consent, is entitled to his full wages to the end of the 
voyage or until réstored to health. But claimants contend that they 
are not liable for any amount above said $22.17, because said sum 
was received by libelant In full of said wages; and, further, because 
said disability resulted frota his own négligence. The ôrst point is 
not proved. Aâ: to the second points the opinions of Mr. Justice 
Washington in Sims V. Jackson, 1 Wash. 0. 0. 414, Fed. Cas. No. 
12,890, and of Judge Brown in The City of Àlexandria; 17 Fed. 390, 
and of Judge Hanford in The Governor AmeSj 55 Fed. 327, are to the 
effect that the mère négligence of the seaman does not debar him 
froin recoverlnghis full wages, and that the term "full wages" means 
the aggregate amounts of ail the monthly sums which would hâve 
accrued upon the completion of the Voyage. Let a deeree be entered 
for the libelalht for the suin of $11.32, and his costs. 

1 As to nfgllgeaoeof both master and serrant, see note to Wm. Johnson & 
Co. V. Johahsen, 30 C. C- A. 678. 
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FIRST NAT. BANK OF PAEKEBSBTJBG V. PRAGBR et al. 
(Circuit Court of Appeals, Fourth Circuit February 7, 1899.) 

No. 281. 

1. Removal op Causes — Jurisdiction op Fbderal Court — Attachment in 
Equitt. 

A fédéral court of equity is wlthout jurisdiction to entertain a suit 
under a state statuts by a contract créditer to obtaln an attachment, 
and to set aside as in fraud of creditors a conveyance by bis debtor; and 
such a suit Is not remorable Into a circuit court from a state court.i 

3. Same — Failurb to Comply with Statute — Epfect op Consent Agsee- 

MBNT. 

A cause cannot be removed from a state court by tbe entry of a con- 
sent agreement tberefor in a circuit court of tbe United States, wlthout 
tbe flling in the state court of tbe pétition and bond requlred by the 
removal act. 
8. Jurisdiction op Fbdbraii Court— Consent of Parties. 

Jurisdiction to bear and détermine a suit of whicb It Is wlthout juris- 
diction under the statutes, or whlcb bas not been removed from a state 
court In the statutory manner, cannot be eonferred on a fédéral court 
by consent of tbe parties; and Its judgment In such a suit is a nuUity. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

H. P. Camden, for appellant. . 

V. B. Archer, W. N. Miller, W. W. Van Winkle, and B. M. Am- 
bler, for appellees. 

Before GOFF, Circuit Judge, and PAUL and WADDILL, Dis- 
trict Judges. 

PAUL, District Judge. This is an appeal from a decree of the 
circuit court of the United States for the district of West Virginia. 
The appellant was plaintifE, and the appellees défendants, in the 
court below, and they will be herein designated as the "plaintifif" and 
the "défendants." The material question presented for our consid- 
ération, and, in our judgment, the only one necessary to be deter- 
mined, is that of the jurisdiction of the circuit fcourt to hâve en- 
tertained and considered the cause on its merits. 

The record shows that on the 29th day of December, 1896, the de- 
fendants Prager & Son executed a deed pf assignment to one Henry 
Keller, a co-defendant in this suit, for the beneât of the creditors 
of the said Prager & Son. On the Slst day of December, 1896, the 
plaintifE sued eut on the chancery side of the circuit court of Wood 
county, W. Va., under the provisions of a statute of that state (Code 
W. Va. 1891, c. 74, § 1), process of attachment against the property 
conveyed in the deed of assignment by Prager & Son to Keller, trus- 
tée, and flled its bill in chancery against Prager & Son and Keller, 
the trustée in the deed of assignment. The plaintifE's demand was 
for |2,500, evidenced by four promissory notes, none of which were 
yet due. The bill chargea that the deed had been executed for the 

1 As to removal of causes, generally, see note to Robbins t. Ellenbogen, 
18 C. 0. A. 86. : 

91F.— 44 
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purpose of Mndering, delaying, and defrauding the creditors of 
Prager & Son, stating in support of the bill numerous acts on tlie 
part of said défendants which it alleged to be in fraud of their cred- 
itors. This attachment was on the 31st of December, 1896, levied 
on the goods conveyed in said deed of assignment. At the Mareh 
term, 1897, of the circuit court of Wood county, the défendants 
Prager & Son and the défendant Keller, in his own right and as 
trustée, filed demurrers to the bill, and Prager & Son flled their 
answers to the same. On the 29th day of December, 1896, prior to 
the issuing and levying of the attachment of the plaintiff, one Julius 
Katzenstein instituted in the circuit court of Wood county, W. Va., 
an action of assumpsit against said Prager & Son, and in connection 
therewith issued process of attachment, which was levied on the 
property conveyed by the said Prager & Son to Keller, trustée. On 
the 12th day of February, 1897, the said Keller, trustée, made a 
private sale to said Julius Katzenstein of ail the goods assigned to 
said Keller by Prager & Son. -On the 19th day of February, 1897, 
the plaintifE sued ont a second attachment against said Prager & 
Son, and the same was levied on a portion of the goods sold by Kel- 
ler, trustée, to Katzenstein. At June rules, 1897, of said chancery 
circuit court of Wood county, the plaintiff flled an amended and sup- 
plemental bill, making, in addition to the parties défendant to the 
original bill, the said Katzenstein, and ail of the creditors, known and 
unknown, of said Prager & Son, défendants thereto; charging that 
the deed of trust to Keller and the sale of the goods made to Katz- 
enstein were fraudulent, and praying that the same be declared null 
and void. At July rules, 1897, their bill was taken for confessed. 
The record fails to show any further proceedings had in the state 
court. It appears from a statement in the record that after the plain- 
tifE sued out its second attachment, which was levied on the goods 
sold by Keller, trustée, to Katzenstein, and before the flling of the 
plaintifl's amended and supplemental bill, said Katzenstein had in- 
stituted in the circuit court of the United States for the district of 
West Virginia an action of trespass against the plaintiflf for $25,000 
damages, and ano^her action in the same court against C. A. Wade, 
sheriff of Wood county, and the plaintiff for $50,000 damages. 

The first order we flnd in the record, entered in the circuit court 
for the district of West Virginia in connection with this cause and its 
removal from the state court, is the following: 

"At a circuit court of the United States for the district of West Virginia, 
contlnued aBd held at Parkersburg, in said district, on the 2d day of July 
1897, the following order was made and entered of record, to wlt: 
"Julius Katzenstein vs. 0. A. Wade, First National Bank of Parkersburg, and 

Others. In Case. 

"The défendants this day moved the court to continue this cause untU the 
next term of this court, supported by the affldavlt of H. H. Moss, which mo- 
tion was reslsted by plaintiff; and it belng suggested to the court, upon con- 
sidération of said motion, that the First National Bank of Parkersburg has 
brought suit against Isaac Prager & Son and Henry Keller, trustée, in the 
circuit court of Wdod county, West Virginia, and has Impleaded the said 
Julius Katzenstein and others thereln, slnce this action was brought in this 
court, and It being stipula ted In wrlting between the plalntlfC In this -action 
and the plaintiff in said suit In the state court that the action pendlng thereln 
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sliall beremoved Into this court, and be heard herein along wîth tWs action, 
it is ordered that thls cause be contlnued generally untU the next term." 

The stipulation referred to is as foUows: 

"In the Circuit Court of the United States for the District of West Virginia. 

"The State of West Virginia, Which Sues for the Use and at the Relation of 

Julius Katzensteln, vs. Charles A. Wade, Sherlff, etc., 

and Others. In Debt. 

"The First National Banli of Parkersburg vs. Isaac Prager & Son and Others. 

In Equity. 
"In the Circuit Court of Wood County, West Virginia. 
"Julius Katzensteln, the plalntiff in the flrst above named action, and the 
First National Bank of Parkersburg, the plaintifC in the said last-named cause, 
hereby stlpulate and agrée that the said suit pending In the sald state court 
shall be removed by the plaintiff, Julius Katzensteln, In the first-named 
action, into the sald circuit court of the United States for the district of West 
Virginia, and be heard there along wlth the said first-named action and the 
action pending in sald fédéral court brought by said Julius Katzensteln agalnst 
the Flrst National Bank of Parkersburg and others. 
"Witness our hands this 2nd day of July, 1897. 

"H. P. Camden, Att'y for Wade & Others. 
"Julius Katzensteln, by W. N. Miller, Att'y." 

The next order entered is the foUowing: 

"At a circuit court of the United States for the district of West Virginia, 
held at Wheeling, in said district, on the 20th day of September, IS&T, the 
foUowlng order was made and entered of record, to wlt: 
"The Flrst National Bank of Parkersburg vs. Isaac Prager & Son and Others. 

In Chancery. 

"This day came Julius Katzensteln, one of the défendants to the amended 
and supplemental blll in said cause, and presented to the court a certlfled 
copy of the record in said cause from the circuit court of Wood county, West 
Virginia; and upon his motion it is ordered that said cause be entered In thls 
court, and on his further motion it is further ordered that sald cause be 
remitted to this court, sittlng at Parkersburg, to be thereln further proceeded 
wlth according to law." 

The next order is as foUows: 

"At a circuit court of the United States for the district ot West Virginia, 
held at Parkersburg, In said district, on the lOth day of January, 1898, the 
foUowing order was made and entered of record, to wlt: 
"Flrst National Bank of Parkersburg vs. Isaac Prager & Son et al. In Equity. 

"Thls day came the défendants, Isaac Prager & Son, by their attorney, and 
presented to the court a duly-attested transeript of the record in the above- 
entitled cause, which had heretofore, to wlt, on the 20th day of September, 
1897, been filed and docketed in the circuit court of the United States for the 
district of West Virginia, sittlng at Wheeling, and which, by an order duly 
entered of record in said court, was remitted to this court for further pro- 
ceedlngs to be had thereln; and on their motion it is ordered that said papers 
be filed and said cause docketed in thls court for further proceedings to be 
had thereln." 

After the entry of the last order the défendant Henry Keller, trus- 
tée, moved to remand the cause to the state court, but the court over- 
ruled th«^ motion. After the motion to remand was overruled, various 
proceedings were had prior to the entry of the decree from which this 
appeal was taken. 

Counsel ha^e filed elaborate briefs on the question whether the de- 
cree complained of is a final decree from which an appeal can be taken, 
and on the merits of the fiuding of that decree. It is whoUy unnec- 
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essafy tpldiscnss thèse matters. From the facts above stated, it is 
so apparent tliat the court belbHn^ was without jbrisdiction as to pre- 
clude the discussion of any other subject presented by the record. Be- 
ginning. with the institution of the chaneery suit in the state" court, 
we flnd that the necessary diversity of citizenship to confer jurisdic- 
tion on a fedërai court does nôt exist. The record does not show a 
controversy between citizens of différent states, in which it must be 
shown thàt every party npon one side is a citizen of a différent state 
from every p^iity upon the other. Young v. Parker's Adm'r, 132 U. 
S. 267, 10 Snp;,Ct. 75; 1 Fost Fed. Prac. f 18. The diversity of 
citizenship mast appear afflrmatlvely from the record. The proceed- 
ings in this cause show that the plaintiff and the défendants in the 
original Ibill B*erè ail citizens of the state of West Virginia, and that 
the plaîntijte ^d à number of the Refendants in ^he amended and sup- 
plementaïbili were citizens of West Virginia. 

Even if thé necessary diversity of citizenship existed between the 
parties to the original cause, wMch allows a removal into a fédéral 
court, thé' qijaracter of the suit prevented such removal. It was 
brought under a statute of West Virginia which permits a contract créd- 
iter, before his daim has been rédttced to judgment, to sue ont an at- 
tachmeht in equity, and attack a conveyance as void because made 
with intentto Miider, delay, and'defraud creditors. Such a suit can- 
not bp maiotain^d in a fédéral court of equity, Cates v. Allen, 149 
U. S. 4SÎ, lé Sup. et. 833, 977: Scptt v. Neely, MO U. S. 106, 11 Sup. 
et. 712; HoUins V. Coal Go.; 150 U. S. 371, 14 Sup, Ct 127; D. A. Tomp- 
kins Co. V. Catowba Mills, 82 Fed. 780. In the last case the doctrine 
isthuS'^ted;;'''^ ^ 

^'The gerjsïal rule Is thait In the fédéral court à slmple-contract creflitof, 
whQ ha|ii:)fioJ reduceS hlB clalm to jndgment, cannot corne into equity to ob- 
tain the seizure of hIs debtor's property, and its application to his clalm." 

Again, the requirements of the statute providing for the removal 
of a cause from a state court into a fédéral court were in no respect 
complied with. «The statute of March 3, 1887, as amended by the act 
of August 13, 1888, provides: 

"Sec, 3. That wtiejaever any party- entltled to remoye any suit mentioned, 
in thê ïï^Xt preepdlng section, exeept In such cases as are provided for in 
the last cliuse of sàid section, may àesire to remove gueh suit from a state 
coljrt to the. circuit court of the TJnlted States, he may^make and file a péti- 
tion in stiçh èuit in such state court \at the tlme, or at any time before the 
défendant ig teçiuired by \he laws ofthe state or thèrùle of the state court 
in which sliéh suit is brought to ariswër or plead to tlie déclaration or com- 
plaint of the plaintiff, for the removal Of such suit into the circuit court, to be 
held in thé district where such suit is pending, and shall malie and file 
therewlth a bond, with good and suiBcient surety, for his or their entering 
in such circuit court, on the flrst day of its then next session, a copy of the 
record iP- such suit, and for paying ail costs that may be awarded by the said 
circuit court if said court shall hold that such suit Was wrongf ully or im- 
properly removed thereto, and, aiso, fôr their appearlng and entering spécial 
bail in such suit, if spécial bail was originally requisite therein. It shall 
then be the duty of the state court to accept said pétition and bond, and pro- 
ceed no f urther in such suit" 

The record fails to show that there were any steps whatever taken 
in compliance with the requirements of this statute. Its positive 
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provisions were entirely ignored by the parties, and they aime4 to 
accomplish by the entry of a consent agreement in the circuit court 
that which they could net do by complying with the provisions of 
the statnte. By this unauthorized procédure they sought to invoke 
the jurisdiction of the fédéral court, in a cause in which, owing to 
the citizenship of the parties, the character of the suit, and the fail- 
ure to comply with the requirements of the statute providing for the 
removal of causes, it could not be entertained. That the agreement 
eutered into by the parties could not confer jurisdiction on the féd- 
éral court is too well settled to admit of discussion. 2 Fost. Fed. 
Prac. p. 813, § 383. In Bank v. Calhoun, 102 U. S. 256, Justice Miller, 
speaking for the court, says: 

"It needs no citation of authoritles to sliow that the mère consent of parties 
cannot confer upon a court of the United States the jurisdiction to hear and 
décide a case. If this were once conceded, the fédéral courts would become 
the common resort of persona who hâve no right, elther under the constitu- 
tion or the laws of the United States, to Utigate in thoae courts." 

The circuit court being without jurisdiction in this cause, the de- 
cree appealed from was a nuUity. Its action will be reversed, with 
directions to remand the cause to the state court. As the appellant 
and the appellees are equally responsible for removing this cause 
into a court without jurisdiction to entertain it, costs will be al- 
lowed to neither party, Reversed. 



MOERiN v. LAWLER. 
(Circuit Court. J3. B. New York. January 28, 1899.) 

ApPKAL— BffKCT as TBâiNSFER OF CACSE— APPLIOATIOK to BcBSTITUTE APPBAIi 
BOKD. 

It Is the rule In fédéral courts that, wben ail the steps necessary to 
perfect an appeal hâve been properly talien, the action Is within the con- 
trol of the appellate court, and a motion for substitution of the 'appeal 
bond must be addressed to that court 

On Motion for Leave to Substitute Appeal Bond- 

Briesen & Knauth, for complainant. 

Dickerson & Brown, for défendants. 

Dayton & Swift, for City Trust, Safe-Deposit & Surety Co. 

THOMAS, District Judge. The above action is one of three cases 
jointly heard and determined in this court, and since December, 
1898, pending in the circuit court of appeals. After the interlocu- 
tory decree and the appeal therefrom, the complainant, by motion, 
objected to the bond offered by the défendant to perfect such appeal, 
on the ground that such bond did not provide for the payment of the 
decree of the trial court as well as that of the appellate court. There- 
upon this court held that such bond did cover the damages and costs 
involved in the decree of the trial court as well as those of the 
appellate court, and the défendant on December 10, 1898, enterèd an 
order upon the décision denying the motion. On the 21st day of Jan- 
uary, 1899, the City Trust, Safe-Deposit & Surety Company of Ehila- 
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delphia, the surety on the bond so tendered by the défendant. and 
accepted by the court, applied to the court for an order granting 
the surety permission to substitute another bond for such bond so 
bef ore received, upon the ground that the surety did not contemplate 
issuing a bond whereby the liability of the surety would extend to 
the costs and damages directed to be paid by the decree of the trial 
court. The motion is denied, without passing upon the merits of the 
application, because the action has been transferred from this court 
to the circuit court of appeals, and that court has now exclusive 
cognizance of the matter. It is true that in O'Sullivan v. Connors, 
22 Hun, 137, where there was a similarity of facts and procédure, 
the motion for correction was made in the first instance at spécial 
term, although an appeal to the gênerai term had been perfected, 
and the latter branch of the court aflirmed the order granting the 
motion. Such, however, does not seem to be the practice in the 
fédéral courts, and, on principle, should not be. When ail the steps 
necessary to perfect an appeal to an appellate court hâve been prop- 
erly taken, the action is within the control of that court, and the 
trial court should not engage in undoing or modifying the proceed- 
ings by which such jurisdiction has been obtained. The appellate 
court has been accustomed in instances similar to exercise .juris- 
diction, and it would appear that its jurisdiction is exclusive. Kail- 
road Co. v. Schutte, 100 U. S. 644r-647; Draper v. Davis, 102 U. S. 
370; Rubber Co. v. Goodyear, 6 Wall. 153-157; French v. Shoe- 
maker, 12 Wall. 86, 99; Jérôme v. McCarter, 21 Wall. 17; Bigler 
V. Waller, 12 Wall. 142, 149; McOlellan v. Pyeatt, 49 Fed. 259, 260; 
Morgan's L. & T. & S. S. Co. v. Texas Cent. Ey. Co., 32 Fed. 525. 
The discussion of Hammond, J., in Ferguson v. Dent, 29 Fed. 1, 
and the note by the learned judge to his opinion, is a valuable con- 
tribution to this subject. In view of thèse authorities, the motion 
is denied; without préjudice to renewing the same before the circuit 
court of appeals. 



EDISON ELECTRIC LIGHT CO. v. E. G. BERNARD CO. et aL 

(Circuit Court, N. D. New York. January 26, 1899.) 

Costs in Patbnt Suits — Excessive asd Ikrblevant Evidence. 

A suceessful défendant in a patent suit who has overloaded the record 
with a large amount of matter, mainly the testimony of experts, which 
Is irrelevant or Immaterial, and aboundlng In répétition and prolix dis- 
qulsltions, will be denied costs In the proportion which such testimony 
bears to the whole amount of évidence in the record. 

This was a suit in equity by the Edison Electric Light Company 
against the E. G. Bernard Company and others for alleged infringe- 
ment of a patent. The bill was heretofore dismissed, after a hear- 
ing on the merits. 88 Fed. 267. The cause is now heard on a mo- 
tion by défendants to be allowed full costs. 

Samuel O. Edmonds, for complainant. 

Seward Davis and Barton & Brown, for défendants. 
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COXE, District Judge. The défendants' counsel, in the mémoran- 
dum submitted upon this motion, hâve exhausted the list of adjec- 
tives belonging to légal nomenclature in expressing their opinion of 
the absolutely untenable character of the complainant's case. In 
their opinion the greater part of the complainant's testimony was 
"irrelevant," its câse "hopeless," the suit "unjust" and the complain- 
ant's conduct in maintaining it "a willful and malicious tort." -To 
the extent of holding that the action cannot be maintained the court 
agrées with them. The court was also of the opinion that a volume 
2J inches in thickness and containing nearly 1,000 printed pages 
was unnecessary to meet such a cause of action. Upon the last prop- 
osition the défendants differ with the court. If a nautical metaphor 
be permissible, they maintain on the one hand that their adversary 
attacked them in a mud scow, and on the other, that it was im- 
prudent for them to meet the foe until they were defended by an 
"Oregon." 

If the défendants are right as to the worthlessness of the com- 
plainant's record it would seem that they are hardly in a position 
to dispute the proposition of the court as to the overweighted char- 
acter of their own record. Indeed, as I now recall the oral argu- 
ment, it was contended by at least one of the counsel for the défend- 
ants, that a large part of the record on both sides was wholly use- 
less, and that the défendants had been beguiled into following the 
complainant wherever it led knowing that they were joining issue 
upon many questions having nothing whatever to do with the real 
controversy. I hâve no doubt that the position taken in the déci- 
sion (88 Fed. 267) is correct, and a re-examination confirma me in 
this opinion. I am inclined to think, however, that it will be more 
équitable to allow the défendants a larger proportion of their costs 
than there suggested. I flnd on looking over the record, with this 
point especially in mind, that the proportion of the évidence which 
is unobjectionable is somewhat larger than I estimated it to be at 
the time of the décision. 

The principal ground of criticism relates to the dépositions of the 
expert witnesses. That this testimony abounds in répétition and 
irksome and prolix disquisitions, cannot be denied. There are too 
many experts and they talk too much. A self-evident proposition 
is not strengthened by being repeated ad inflnitum. Truth does not 
need such artiflcial support; it will stand alone. What is said of 
the défendants' record applies with even greater force to the com- 
plainant's record, but the bill is dismissed and the entire expense 
falls upon the complainant. In brief, it is thought that no impartial 
mind can examine this record, in the light of the simple issue in- 
volved, withcut being convinced that it is an imposition upon court, 
counsel and parties alike. Such records obstruct the path of truth, 
retard equity and tend to shorten life and to promote insanity. If 
the bar would unité with the bench in confining the records in equity 
causes within reasonable limits, it is thought that the reform would 
be even more advantageous to the former than to the latter. 

I hâve now examined the record with considérable care and, with- 
out going into détails, hâve reached the conclusion that the défend- 
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ants are entitled to three-foorths insteàd of one-half theîr costs. 
The decree filiould, I think, be amended by striking out "one-half" 
and inserting "three-fourths" in lieu thereof. 



GKAND TRtJNK BY. CO. v. CENTRAL VT. R. CO, 
(Circuit Court, D. Vermont. December 3, 1898.) 

1. RaILIIOADS— RlGHTS OP MORTGAéBB— SUBSEQUENT LeASB OF ROAD. 

Neither the mortgagee of a railroad property nor the purchaser at a 
sale under the œortgage Is entitlçd to enforce the covenants of a lease 
made by the mortgagor after the: exécution of the mortgage, blndlng the 
lessee to make good ail dépréciation of the property froin wear or other- 
wlse dùrlng the tenu of the leà^e, when the dépréciation was such as 
would or mlght hâve followed the use of the property by the mortgagor, 
and would not hâve constltuted waate, which could hâve been restrained 
or recovered for by the mortgagee. 
8. 8ame— Pkefkkred Glaims AGAisaïv— Construction of Vbrmoht Statutb. 

R. L. 1880, § 3353 (V. S. § S80S), glvlng clalms agalnst a railroad Com- 
pany for "the loss of property whilë In the possession of said corpora- 
tion" préférence over mortgagea glven by the eompany, applles only to 
liablUtles growlng out of ttie opération of a railroad wlthln the state, 
and does not include a clalm bîised on the covenants of a lease of a rail; 
road in another state. 

Oh motion for leave to interveiie in foreclosure suit, and for the 
allowance of claims as pref erredi debts under the state statute. 

James Byrne, for petitioners. 

Michael H. Cardozo, Henry Oràwîord, Elmer P. Howe, and Charles 
M. Wilds, for opposing parties. 

WHEELEEj District Judge. 'fhis is a cpeditors' bill in behalf of 
ail who may coihé in, and in whîch foreclosures are pending. The 
Ogdensburg & Lake diamplain Railroad Company mortgaged its road, 
which is in the state of Ne^ York; Àpril 1, 1880, "and ail and singu- 
lar the railway, rails, bridges, fences, s witches, privilèges, rights and 
réal estate, station houses, stôrë houses, élevators, oflBces, and ail 
^ther buildings and flxtures, ûf évery kind and description, now 
tiWned by sàidcOmpany, or whîch may be hereafter owhëd or ac- 
quired by it, esicept as hereinâfter stated, together with ail the 
locomotives, engintes, and tendèrà, paSsenger cars, freight cars, and 
ail other cars, and ail shop stocÙ,: tools, fuel, machinery, and other 
properirf now oWned or heréaftéf to be owned or acquired by said 
coitopany and in any way belon'gitig or appërtalriing to the said rail- 
road," to trustées to secure bonds,-^ahd June 1, 1886, entei-ed into 
an agreement for the opération of. thé road Which was assumed by 
thé défendant, thé Central Vernibnt Eailroad Company, by which 
tie latter agteéd With the formerj "during the continuance of this 
agreement, to keep up and maîntain in good order and condition, 
by repairs and renèwals, as the èàme may be peeded, ail the présent 
èquipment of ^ii^ party Of the fli^st part, and to add such new cars 
and engines as inày be necessâry tb provide for waste and déprécia- 
tion as the sâmé mayfrom time to time occur;' tO mark distinctly 
and in the usùal manner ail suCh new locomotitës and other roll- 
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ing stock; to dénote that they appertain and belong to the said 
party of the flrst part, and so deliver them upon the road of the 
said party of the first part, subject only as its other property to the 
terms of this agreement; to keep said railroad, fences, bridges, build- 
ings, and structures, and its and their appurtenances, in good order 
and repair, putting in the track of said railroad from time to time 
such new steel rails as may be necessary, so that ail the railroad 
tracks, switches, turnouts, fences, docks, bridges, buildings, shops, 
tools, machinery, locomotives, cars, rolling stock, equipment, and 
everything herein named or not nanied, which is taken, possessed, or 
controUed by the party of the second part, or any of its ofâcers by 
virtue of this agreement, shall be kept in repair, and, at the termi- 
nation of this agreement, restored to the party of the ârst part in 
as good and serviceable condition as at the date when this agree- 
ment is to go into effect; * * * to keep policies of Insurance in 
full force and eflEect upon ail the buildings, bridges, and docks of 
said party of the flrst part, and such other property of the party of 
the first part as is now insured by it, to a proper and safe estent; 
and to hâve such policies written for the beneflt of whom it may 
concern, and referring to the interests of the parties hereto, and, 
in case of loss, ail sums recovered from insurance companies oh 
existing or future policies shall inure to the beneflt of the party of 
the second part, and shall be expended in replacing or repairing the 
structure burned." The mortgage was foreclosed, and the amount 
found due was |3,797,717.50, and the property, including any and 
al] "acquired for use in connection "with or for the purposes of said 
railroad and properties," "and ail choses in action, real and Per- 
sonal," were sold pursuant, to Charles Parsons, William Lummis, and 
Charles K. Batt, the flrst of whom has assigned to the other two. 
They hâve presented a pétition herein setting forth that, while the 
road was operated by the défendant, the rolling stock depreciated 
$695,650; that an elevator was destroyed by flre, on which the loss 
was 1200,000, for which the défendant received $85,618.08 insurance, 
$35,419.31 of which has never been used for the road; and praying 
leave to intervene, and that thèse Claims be allowed, and preferred 
under the statutes of Vermont, or that the petitioners be admitted 
to défend against the mortgages. This application has been heard 
on the face of the pétition. 

Undoubtedly, a mortgagee may at any time, in equity, restrain 
waste that will impair the security, and, after condition broken, 
maintain any appropriate action for material injury to the property 
that would amount to such waste; but this property was mortgaged 
in, and to remain in, use by the mortgagor; and the dépréciation 
set up is such as would or might foUow from the use, and would 
not be restrainable waste. The condition of the mortgage does not 
appear to hâve been broken while the défendant was in possession, 
and no right of action for waste could hâve accrued then for what 
might hâve been actionable after condition broken; but the same 
use would not then appear to be actionable waste, any more than it 
would be restrainable bef ore. The liability of the défendant would 
seem to be personal upon the agreement for nonfulflUment, with- 
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out référence to the mortgage; and not such as would folio w the 
property or mortgage. As the petitioners are merely the purchasers 
of the property at foreclosure sale, they do not appear to hâve ac- 
quired any title to this right of personal action, if any, upon the 
agreement. 

On this view there seems to be no reason for allowing the péti- 
tion to be filed; but the petitioners appear to be pursuing this claim 
hère in good faith. This conclusion may be erroneous, and an ab- 
solute déniai of leare to file the pétition might unjustly eut off ail 
right of appeal, and deprive them of such opportunity as they should 
hare. 

The statote upon which the idea of a préférence over the mort- 
gages upon the assets rests is this: . 

"Mortgages of railroad franchises, furnlture, cars, englnes and roUing 
stock when properly executed and recorded shall vest In the mortgagee a 
mortgage interest In and lien upon such property wlthout delivery or change 
of possession, and for the purpose of mortgage ail such property shall be 
deemed part of the realty. But this section shall not prevent such furnlture, 
cars, englues and rolling stock f rom being attached by a person having a 
clalm against the corporation holding such property for an Injury sustalned 
on Its road by négligence of the corporation or for services rendered or ma- 
terials. f urnlshed to keep said road in repair, or to run the same, or for llablli- 
tles as common carriers, or for the loss of property whlle In the possession of 
said corporation; and such property, when so attached, may be taken, held 
and disposed of as though said property had not been mortgaged." E. L. 
1880, § 3353 (V. S. i 3803). 

The only words of liability applicable to a claim like this are "for 
the loss of property while in the possession of said corporation." 
The statute refers, of course, to railroads, and the opération of rail- 
roads, within this state. This daim arises from the opération of a 
railroad without the state. The liability for property received as a 
carrier in the opération of a road within the state may extend with- 
out the state. Cutts v. Brainerd, 42 Vt 566. This claim does not 
grow out of the opération of any railroad within the state, nor out 
of the loss of property anywhere, but only out cf an executory con- 
tract in respect to the opération of another road out of the state. 
It seems to be not only without the territory, but without the in- 
tent, of the statute. The highest court of the state has said in re- 
spect to this statute, when it was sections 101 and 102 of chapter 
28 of the General Statutes: 

"It is clear that construction expenses are excluded In section 102. It is 
clear that gênerai creditors are excluded. The statute (section 101) maltes the 
mortgage valld against ail creditors except those especially enumerated in 
section 102.> Bvery liability specified In section 102 grows out of the opération 
of the road." 

The words and their connection were the same as those of the sec- 
tion of the Kevised Laws quoted, into which the two sections were 
brought, and which were in force at the time of the transactions in 
question. There does not appear to be sufflcient substance to this 
claim to warrant allowing the pétition to be flled, and allowing in- 
tervention thereon, in the foreclosures, or where the mortgagees 
would be required to answer. Leave to file the pétition as a com- 
lùon creditor in the original cause granted; the residue is denied. 



LOUISVILLE ÏEDST CO. V. CINCINNATI INCLINED-PLANE KY. CO. 699 



LOTJISVILLB TRUST CO. v. CINCINNATI INCLINBD-PLANB RY. CO. 
■ (GOODMAN, Intervener). 

(Circuit Court, S. D. Ohio, W. D. December 24, 1897.) 

1. RaiI/EOads— Construction of Mohtgage— Subséquent Extension of Line. 

A mortgage by a railroad company of "the railway, rails, bridges, and 
real estate * » * belonging to or held by said company," and "ail 
the tolls, incomes. Issues, and profits to accrue from the saine or aay 
part thereof," does not cover an after-acquired line or extension of the 
road, as it is, in terms, limited to that then owned by the mortgagor, and 
the income mortgaged Is aiso limited to that accruing "from the same." 

2. Same — Rolling Stock. 

A clause in a mortgage by a railroad company covering, "ail and 
singular, the cars and rolling stock ♦ * ♦ of said company," cannot 
be extended by construction to include any more than the cars and rolling 
stock then owned by the mortgagor. 

3. Same — Extension of Line— Mortgage of Franchise. 

A mortgage by a railroad company of, "ail and singular, Its franchises 
and property, both real and Personal," cannot be held by such language to 
include property subsequently acquired by the company, through the ex- 
ercise of a franchise It then possessed. for the purpose of adding to or 
extending its line. 

4 Same— Mohtgagb of Incidents and Appurtenances. 

A clause in a railroad mortgage extending it to "ail the righta, ease- 
ments, incidents, and appurtenances unto the hereby-granted premises 
belonging or in any wise appertaining" will not include future-acquired 
extensions of the line; nor will a statement in the mortgage that it is 
made under and by virtue of ail and every power and authority in the 
mortgagor vested hâve the efCect of enlarging the meaning of the lan- 
guage used in describing the property mortgaged. 

5. Same— MoETQAQB on Earnings— Necessahy Additions to Roixing Stock. 

A mortgage by a railroad company in Ohio, where the power exists, 
under the law, to mortgage after-acquired property, which, though It 
contains no after-acquired property clause in terms, includes the railroad 
and rolling stock, and ail the tolls, incomes, issues, and profits to accrue 
from the same or any part thereof, extends to and covers also future- 
acquired rolling stock and equipment purchased for, and needed in the 
opération of, the road mortgaged, and without which the income covered 
by the mortgage could not be earned. 

6. Same— Effbct of Ohio Statutes. 

There is nothing in the statutes of Ohio relating to the extension of 
Unes of railroad, or authorizing a change in the proposed location of such 
Unes, which has the effect of extending a railroad mortgage, by opération 
of law, to cover after-acquired property which would not be included by 
the terms of the mortgage, construed by the rules of the common law. 

This is a bill âled by the Louisville Trust Company, as trustée 
under a mortgage or deed of trust, duly recorded, given to it on the 
Ist day of January, 1889, to secure an issue of 500 bonds of |1,000 
each, with interest thereon at 6 per cent, per aunum, payable semi- 
annually, of which bonds $375,000 hâve been certified by the trust 
company, and sold to varions persons, and are outstanding. The 
remainder of said issue, amounting to |125,000, not having been cer- 
tified, remain in the hands of the complainant, as trustée, to take up 
a préviens issue. 

The bill showed a default in the interest, and the right to foreclose. A re- 
ceiver was appointed and put in charge of the road, and is now in possession. 
W. A. Goodman flled his intervenlng pétition, praying for the foreclosure of 
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a prlor mortgage, dated January 1, 1879, and duly recorded, glven by the 
saine defeitdant (the Cinclqûati Inclined-îPlane Bailway Ctompany) to Good- 
man, as triistee, to secure bonds amounting to $125,000 issued by that Com- 
pany, and in the hands of Various liolders for value. The averments of the 
Intervening, pétition show a default of Interest on the mortgage to Goodman, 
trustée, and à right on hls part to a foreelosure of the same. By leave of 
court, an ansver bas bçen fllfd by Goldman, trustée, t9 the amended biU of 
the complainàiiti the LoulSTJlle Trust Company; and, âp answer has been 
âled fey the LoùIsvlUe Trust Company to the Intervening pétition of Goodman, 
trustée. It bas not been dljsputed tljat the Louisville Trust Company and 
Goodman, trustée, bave tHe right to! foreclose their respective mort'gages; 
and the only question now to be deciàed, and which arises upon the plead- 
ings of thèse two parties, I? tiiat of prlority between the mortgages with référ- 
ence to the roUing stock, and to the part of the rallrôad of the Cincinnati 
IncUned-Plane Eallway Company whlcl) extends frqm the Zoological Garden 
to Cartbage, In Hamilton edùnty. The casé' was referred tO a màster to malce 
_a flndlng of certain facts. T|hat flndlng,/hjas been madè, and no exceptions 
hâve been taken thereto. Ftom the fiSifl}fti^s and the, evidgnce accompanylng 
the same, It appears that In 1879 the Cllldlnnati Incliied-Plahe Kailway Com- 
pany, organized under an açt of May' ï, 1852, as a stearii-railroad company, 
owned an inclined plane extènding frorri ÎLocnst street, pïi Mt. Auburn, down 
to the head of Main streëti àtits intersection with Mulbèrry; that in con- 
nection with its Inclined plséde it ownéd a horse raliréad running from the 
foot of the inclined plane down Main street to Court, west on Court street: 
to Walnut, soûth on Walnut street to Flfth, east on Fifth street to Maiu, 
and north on Main street to tbe inclined i)lane; that at the head of the in- 
clined plane it owned a street rallrôad irtihtiing from thé Inclined plane north 
on Locust street to Mason, east on MasoH street to Auburn avenue, north on 
Auburn avenue to Vine street, north oii "Vlhei street to the Zoological Garden, 
and (retuming by another ttack) south on Vine street from the Zoological 
Garden to Auburn avenue, Èouth on Auburn avenue to Màson, west on Mason 
to Locust, and south on Loeust to the inélined plane; tliat the termlnl of the 
road thus laid ont and opeïfltèd were FoUntain sguarè. In the city of Cin- 
cinnati, and the village of Avondale; that the inclined plane wàs operated 
by steam, and the street railroad used in connection therewith was operated 
by horses. The mortgage to W. A. Goodman, trustée, recites thàt the bonds 
and mortgage were issued "for the purpose of paylng the debts of the com- 
pany Incurred In the exteràlon of the- company's road and the Increase of 
its equlpment" This, It Is oonceded, refers to the extension of the road made 
in 1878 from Vlne street north to the Zoological GardeB, and to other changes 
between the termlnl on Fifth street. In the city of Cincinnati, and the Zoo- 
logical Garden. By the mortgage to Goodman the mortgagors granted, bar- 
gained, and sold, under and by vlrtue of . the power and authority in them 
vested by the laws of the state of Ohioj "and of ail and every power and 
authority in them in any wlse vested, to the said Henry Peachey and William 
A. Goodman, trustées as aforesaid, their helrs and asslgns, and the heirs and 
assigns of the survivor of them, by way of mortgage, ail and singular, the 
railways, rails, bridges, and real estate, and ail the tolls, Income, Issues. 
and profits to accrue from the same or any part thereof, belonging to or 
held by sald company, and, «ill and singnjar, the cars and roUing stock, and 
also, ail and singular, the franchises and, property, real and Personal, of sald 
company, Including sald leàsed rallway, together with al! the rights, ease- 
ments. Incidents, and appuïtènances uhto the hereby-granted premisés be- 
longing or la any wise appertalning." The leased rall-way referred to In 
this description was route No. 8, now an explred grant from the city, part 
of the Une of which was embraced in the double-track rallway between the 
Zoological Garden and Fifth street. The road between Fifth street and Avon- 
dale was operated from 1879 until 1889, when permission was obtained from 
the city of Cincinnati to equip the Une with' electrlcal appliances. At that date 
the mortgage to the Louisville Trust Company was issued, and, of the pro- 
ceeds of that mortgage, $375,000 were used to equip the road with electricity, 
and to extènd it, under and by vlrtue of a vote of the stockholders in accord- 
ance with section 3306 of the Revlsed Stàtutes of Ohio, from the Zoological 
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Garden to Carthage, Hamiltôn county. The distance froin Fifth street to the 
Zoological Garden Is about three miles, and that from the Zoological Garden 
to Carthage is about eight miles. The application of electricity to the road 
required the purchase of some 17 or 18 large cars, equipped with electrlcal 
motors, together wlth the érection of pôles and the rfelaying of the track. 
The mortgage to the Louisville Trust Company, it is not disputed, covers the 
whole road, together with after-acquired property. The only question to be 
decided is whether the mortgage to W. A. Goodman, trustée, covers more 
than the Une of the road from Fifth street to the Zoological Garden, and more 
than the Personal property, including the roUing stocli, that was in existence 
January 1, 1879, -when the Goodman mortgage was glven. 

St. John Boyle and Humphrey & Davie, for Louisville Trust Co. 
Follett & Kelley, for W. A. Goodman, trustée. 

TAPT, Circuit Judge (after stating the facts as above). The grant 
in the mortgage was, first, of "the railways, rails, bridges, and real 
estate ♦ * * belonging to or held by said company." Now, 
there is not a word hère containing the slightest suggestion that 
thèse words refer to future-acquired property. In the absence of 
such words, they must be construed to mean such property then in 
existence and owned by the mortgagor. The grant was, second, of 
"ail the tolls, incomes, issues, and profits to accrue from the same or 
any part thereof." This language limits the income, tolls, and 
profits to those accruing from "the railways, rails, bridges, and real 
estate" then in existence and owned by the mortgagor. To hold oth- 
erwise would be to ignore the plain effect of the words "to accrue 
from the same or any part thereof." A vigorous argument bas been 
made to sustain the claim that the words "income, tolls, and profits" 
manif est the intention of the mortgagor to mortgage the subsequent- 
ly acquired extension of the railway, because income was necessarily 
future, and includes by implication the means of producing the same, 
and se would embrace after-acquired property from which such in- 
come could be derived. It is said that this is the necessary effect 
of the case of Coe v. Eailroad Co., 10 Ohio St. 372. It was there 
held that the power to pledge property and income implied the pow- 
er ta pledge after-acquired property, because income would be de- 
rived from property then owned and to be acquired. The reason 
why the construction of the statutory power of a company in that 
case can hâve no application to the case at bar is that hère the 
income pledged is expressly limited to that derived from the pre- 
viously described railway and real estate, which, as already said, 
was the railway and real estate then owned by the mortgagor com- 
pany. Whether income, tolls, and profits from such railways and 
real estate may include future to be acquired rolling stock and equip- 
ment needed to earn the income from the existing railway is a différ- 
ent question, and will be considered later. The grant, third, was 
of, "ail and singular, the cars and rolling stock." This language 
cannot be extended to include any more than the cars and rolling 
stock then owned by the mortgagor. The grant, fourth, was of the 
franchises and property, real and personal, of said company, in- 
cluding said leased railway. This included the franchises then 
owned by the mortgagor, except the franchise of its incorporators to 
be a corporation, and the then owned real and personal property of 
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the mortgagor. It is suggested that, as thèse franchises included 
fhe franchise to add to the property already owned and to extend the 
railway, it should be held that the mortgage of such a franchise and 
the property includes property which might be acquired under such 
a franchise. I cannot see why this should be so. It is one thing 
to mortgage a right, and quite anothef to mortgage property ac- 
quired under and by virtue of the exercise of the right. The right 
does not include the property. Jones, Corp. Bonds, § 97. Finally, 
the grant is of "ail the rights, easements, incidents, and appurtenan- 
ces unto the hereby-granted premises belonging or in any wise ap- 
peftaining." No words are hère used that can be strained to mean 
future-acquired extensions of the line. 

It is further said that because, under the case of Coe v. Kailroad 
Co., 10 Ohio St. 372, the mortgagor company had the power to 
mortgage its subsequently acquired property, and because the mort- 
gagors granted what they did grant expressly "under and by virtue 
of the power and authority in them vested by the laws of the state 
of Ohio, and of ail and every power and authority in them in any 
wise vested," the mortgagor company must be held to hâve granted 
subsequently acquired property. This is an unwarranted use of the 
language quoted. AU that thèse words can mean is that the mort- 
gagors wish their act to be valid, and rely on every possible source 
of authority for the same. They do what they do by virtue of ail 
of their powers, however derived; but an expression of a désire to 
validate the act cannot logically enlarge or change the character of 
the act as it is described in the words which follow, and which we 
hâve j'ust been considering. It follows from what bas been said 
that, unless the statutes of Ohio provide otherwise, the mortgage of 
Goodman covers the inclined plane, and only the railway, or so 
much thereof as is stUl in existence, extending from the inclined 
plane south to Pifth street, and from the inclined plane north to the 
Zoological Garden, and does not cover the extension of the railway 
from the Zoological Garden to Carthage. 

Let us recur now tothe question left open, — as to whether the 
mortgage of the income to accrue from the railway then exîsting 
and owned by the mortgagor does not include subsequently acquired 
roUing stock and machinery used in connection with the railway to 
earn the income, profits, and tolls accruing therefrom. I think this 
must be answered in the aiBrmative. No tolls or income or profits 
could be earned from the railway without rolling stock and equip- 
ment. The mortgage of the income would give the mortgagee the 
right to take possession of the mortgaged railway upon condition 
broken, and take and enjoy the income, but no incarne could be 
earned without the rolling stock then in use upon the railway. As 
against the grantor, therefore, it must be tàken that it intended to 
mortgage with its railway ail the rolling stock owned by it and used 
by it during the existence of the mortgage from which it would earn 
an income subject to the mortgage. This is the efEect of Justice 
McLean's reasoning in Coe v. Pennock, 5 Ped. Cas. 1172, and of the 
case of Pullan v. Railroad Co., 4 Biss. 35, Fed. Cas. No. 11,461. See, 
also, State v. Northern Cent. Ey. Co., 18 Md. 193. 
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The question remains how this view will afEect the lien upon tlie 
roUing stock and equipment in the case at bar. The first mort- 
gage will cei'tainly cover ali the machinery and equipment used to 
ru'u the inclined plane, whetlier new or old. It will also cover ail 
the electrical machinery in the power bouse at the head of the 
inclined plane, because that was needed to earn the ineome from 
the raihvay covered by the' first mortgage. Of the rolling stock, 
however, it is quite manifest that it would not ail be needed to oper- 
ate 3 miles of road, when it is sufflcient to operate 11 miles of road. 
An équitable estimate, jthen, of the rolling stock needed to earn the 
ineome from tliQ 3 miles of road, could be founded on the propor- 
tionate mileage, or three-elevenths of the entire rolling stock now in 
use. This estimate may need amendment, if it is true that more 
rolling stock is needed on the city end of the Une than in the rural 
district; and Cloodman, trustée, may bave a référence to the master 
upon this point, if he desires it. I do not think that the fact that 
part of the three miles of track between the Zoological Garden and 
Fifth Street has been lost to the mortgagor by expiration of fran- 
chises and otherwise ought to bave any effect to reduce Goodman's 
pro rata share of the rolling stock, because the rolling stock was 
for a long time used on the whole three miles, and, baing so used, 
it was properly inclnded within the personal property needed to 
produce the ineome to accrue from the three miles of road mort- 
gaged, and the mortgage lien then attached to il. The power to 
mortgage after-acquired property, real and personal, is established 
',n Coe V. Eailroad Go., 10 Ohio St. 372, and in Coopéra v. Wolf, 15 
Ohio St. 523. The only question hère is whether the parties hâve 
intended to do so in this case, and hâve used apt words for this 
pui'pose. For the reasons stated, I conclude that the words used 
are apt only to cover future-acquired rolling stock and equipment 
purchased and needed in the opération of the three miles o| road 
owned by the mortgagor in 1879, when the mortgage was execnted. 

I do not think the statutes of Ohio give this mortgage an effect 
différent from that it would bave at common law. The section of 
the lîevised Statutes of Ohio relied on îs 3306, whieh is as follows : 

"When a company desires to extend the Une of Its road beyond elther o( 
Its prevlously designated terminl, the président and directors of the company 
may submit the question of such extension and change of terminl to a meet- 
hig of Its stocivholders, to be called for that purpose, by notice published for 
four consécutive weeliS in some newspaper in gênerai circulation In each 
county through or into which it passes; and if the holders of the ma:)ority 
of the stock, in person or by proxy, so détermine, the président and directors, 
or a majority of them, shall make a certiflcate of the fact, naming the places 
of the new terminus or terminl of the road, and the county or counties 
through or Into whlch the extended Une will pass, and file it In the office of 
the secretary of state, and such certiflcate and extension shall be consldered 
and held to be a part of the original Itae of the road." 

The words of this section relied on are, "and such certiflcate and 
extension shall be consldered and held to be a part of the original 
Une of the road." This section was passed March 20, 1875 (72 Ohio 
Laws, p. 70), as an act supplementary to the gênerai railroad aot of 
May 1, 1852. The supplementary act was passed April 17, 1872, and 
is fonnd jn 69 Ohio Laws, p. 163. It is therefore to be treated as 



7Pf ,,,:,■ ,91 F.BDBRAL RBPORTJiR, 

^ pa^i materîa wîtli tbegçneral ra,ilroaid lawof May 1, 1852, and 
theiii^oiiclsrequiriiigtl^è, ^tension to "be consi^i^red and held as part 
of tiie original Une" are, io be understood.in connection with that act. 
Without examining in détail the provisions of tïiat act, it is sulH- 
cient to say that in a number p£ sections powerg; are conferred upon 
the raiiway Company tp actj with référence to ifs railroad line, such 
as the power to appropriate, private property, tl^e power to change 
the grade, the power tp occùpy streets, the power to flx priées for 
transportation, the vow^v to acquire lands by purchase, the power 
to cross roads or streams of water, the power to consolidate with 
two or more companies, the power to aid other companies, and also 
the power to pledge property and incpuie, The obvions meaning of 
this is that, when the road is extended, the opération of the road, 
and the powers of the«company with respect to the road, shall be 
the same with respect to tihe extended line as if ;the line had origi- 
nally included the extension. But the fact that the power of the 
railroad company is extepded to mortgage both the original line 
and the extension, as if the extension had been included in the origi- 
nal line, is not a reason for inferring a législative intent that a mort- 
gage (which is a grant and contract between private parties) should 
be construed to includeniore than thé words of the grànt would or- 
dinarily cfover, Something much more spécifie than this is needed 
to show the législative p^irpose to vary, the ordiijary e^ect of words 
in a grant or contracit ]i)etTv;een individuals, when both hâve fuU 
liberty to shape the mea^ng thereof as may seeni best to them. 

There are certain other sections upon which reliànce is had to 
support the contentioii of Goodman. Those sections are as follows: 

"Sec. 3272. A company may, by a résolution adopted by a majorlty of Its 
board of dlrectors, at a meeting thereof duly called for the purpose, with the 
written consent of three-fourths In interest of Its stockholders, change the 
Une, or any part thereof,- and elther of the proposed termlnl, of its road; 
but ho change shall be ma<îe which will involve the abandoniiient of any part 
of the road elther partly or eompletely constructed; and any subscrlption of 
stock made upon the falth of the location of such road, or a part thereof, 
up|on any line abandoned by sUch change, shall be canceled àt the written 
request of the subscrlber not having consented thereto, filed with the secretary 
or other chief offlcer of the cOmpany, within 6ix months after sUch change. 

"Sec. 3273. When any; such change is made, the same shaU be described 
in such resolution, a duly authenticated copy of whiçh, under the seal of the 
company, shall be filed With' the secretary of state, and by him recorded, 
with proper référence, on the record of the articles .of incorporation of the 
company, and when so filed, such change shall be considered as made, and 
shall be as valid and binding as tf such changea line had been the liiie orlgi- 
nally described In such articles. 

"Sec. 3274. When any such company bas issued Its mortgage bonds for the 
construction of its road, the record of the mortgage securing the same, in 
each county through or lato which the changed line of the road passes, shall 
be as effectuai to create a lien upon the changed line of road, and upon the 
property of the company, as if such mortgage contained a coiaplete descrip- 
tion of such changed Une and of such property." 

i'hey are the first, second, and third sections of "An act relating 
to changing proposed Unes and termini of railroads," passed April 
7, 1876, and found in 73 Ohio Laws, p. 115. 

In my opinion, the sections hâve no application whatever to the 
présent case. They were intended to apply to a road which has been 
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projected, and not completed. The change therein referred to is a 
change of plan before the plan has been executed. The change is 
a change of proposed lines and proposed termini, not an extension of 
a completed railroad. That is covered by section 3306, already men- 
tioned and discussed. Section 3274 (the section referring to the line 
covered by the mortgage) was a section intended to enable a cor- 
poration that had issued a mortgage upon a road to be constructed 
to change its plants without the necessity of issuing a new mortgage. 
It will be observed that section 3272 forbids any change which will 
involve the abandonment of any part of the road either partly or 
completely constructed; re-enforcing the view that the act refers only 
to a projected line in process of construction, but which has not been 
completed. It is évident that the offlcers of the inclined-plane Com- 
pany did not suppose that this section had any application, because 
they did not obtain the written consent of three-fourths in interest 
of the stockholders of the company to change the line or to change 
the termini. They proceeded under section 3306, which applies to 
a completed line, and which requires for the change of termini only 
a vote of the majority of the stock. 

For the reasons given, I am clearly of opinion that the statutes 
of Ohio hâve no bearing upon the construction of the mortgage to 
Groodman, trustée, and that within its four corners there is no lan- 
guage to be found which justifies the view that it covers anything 
more than the road which was owned and in opération at the time 
the mortgage was given, together with the flxtures, rails, pôles, and 
wires since added thereto, the new equipment of the inclined plane, 
and such proportion of the rolling stock which has since been sub- 
stituted for the rolling stock then in use as may properly be said to 
hâve been necessary to produce the income f rom the three miles of 
road which was mortgaged. The decree for sale under the amend- 
ed bill of the complainant and the intervening pétition of Good- 
man, trustée, may be prepared in accordance with the views herein 
expressed. 



CAMP MPG. CO. v. PARKER. 

(Circuit Court of Appeals, Fourth Circuit. February 7, 1899.) 

No. 273. 

1. Specific Performance — Effbct op Failurb to Strictlt Perfobm Con- 

tract— porfeiture. 

Even when time is made of the essence of a contract, thé f allure of a 
party to comply with a condition within the particular time limited will 
not TCorli a forfeiture nor defeat the right to enforce spécifie performance, 
where such condition is complied with within a reasonable time, and no 
circumstances hâve intervened to render it unjust or inéquitable to grant 
such relief, but, on the contrary, it would be inéquitable to withhold it. 

2. CONTRACTS— EnFORCEMBST OP FORPBITUKE— NOTICE. 

Forfeitures not being favored in equity, where one party to a contract 
is required by its terms to give notice to work a forfeiture, he will be 
held to a literal compliance with such provision, or a forfeiture will not be 
enforced. 

91F.— tô 
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8. SAME— SUFFICIENCT OF NOTICE. 

Défendant contracted for the sale of standing timber, and subsequently 
entered into a supplemental agreement with plaintiff, which had become 
the owner of the contract, extendlng the time for the removal of timber 
.which had been pald for, in considération of certain annual payments, 
to be made by plaintifC "at the beginning of each year" in advance, the 
agreement providing that, on a failure to malie any payment when due, 
plaintifC should be given a notice of 10 days, and, if the payment was 
not made within that time, the agreement should terminate.' Barly in 
January, défendant wrote plaintiff, requesting It to ascertain the amount 
of a payment due, and to send a check for the same, and a few days later 
^gain wrote to the same effect. Neither letter contained any référence 
to a termination of the agreement, but they asked information in regard 
to the number of acres of the timber as shown by a survey, and upon 
which the amount of the payment depended. PlaintifC was unable at the 
time to ascertain the amount as shown by the survey, and delayed an- 
S'Wering, but on February 7th sent a check for an amount slightly in ex- 
cess of the amount due. After receipt of the check, défendant determined 
to Insist on a forfeiture of the contract, and returned the check. EeU, 
that the letters of défendant were Insufflcient as notice to work a for- 
faiture, under the terms of the contract. 

Appeal from the Circuit Court of the United States for the East- 
ern District of North Carolina, 

This was a suit in equitj by the Camp Manufacturing Company 
against Henry Parker to enforce the spécifie performance of a con- 
tract. From a decree dismissing the bill, plaintiff appeals. 

B. B. Winborne, for appellant. 
Francis D. Winston, for appellee. 

Before GOFF, Circuit Judge, and PAUL and WADDILL, District 
Judges. . 

PAUL, District Judge. This cause is hère on appeal from the 
circuit court for the Eastern district of North Carolina. The ap- 
pellant was the plaintiff, and the appellee the défendant, in the 
court below. The record shows that on the 9th day of January, 
1889, the défendant, Henry Parker, Frusa, his wife, A. W. Early and 
Eugenia, his wife, entered into a contract with W. P. Taylor and 
James T. Brinkley, by which they sold and conveyed to said Taylor 
and Brinkley ail their right, title, and interest in and to ail pine 
trees grcwing and being upon a certain tract of land in Bertie coun- 
ty, N. C, containing 240 acres, more or less. On the same day, the 
said Henry Parker and wife entered into two contracts with the said 
Taylor and Brinkley, by which said Parker and wife sold their right, 
title, and interest in the trees on two other separate and distinct 
tracts of land. The three contracts were the same in substance and 
form, and ail contained the following provision: "To hâve and to 
hold the same unto W. P. Taylor and Jas. T. Brinkley, the said par- 
ties of the second part or their assigns, for the term of âve years 
from the date hereof," with the exclusive privilège of entering upon 
the land for the purpose of removing the trees. Subsequently, the 
plaintiff, the Camp Manufacturing Company, became the owner of 
ail the interests and privilèges of Taylor and Brinkley held by them 
under the three contracts above mentioned. 

On the 30th day of May, 1893, after the plaintiff had acquired the 



CAMP MFG. COt V. PARKER. 



707 



interests of Taylor and Brinkley in the three contracta, the défend- 
ant, Parker, and his wife, made with the plaintiff a contract for an 
extension of the time flxed in the contracta with Taylor and Brink- 
ley within which the timber was to be removed. PoUowing is the 
contract : 

"This agreement, made May SOth, 1893, by and between Henry Parker and 
wifp, Frusa, Bertle county, North Carolina, parties of the flrst part, and 
the Camp Manufacturing Company, a corporation çhartered under and by the 
laws of Virginia, and duly organized, party of tiîe second part, witnesseth: 
That the parties of the first part hâve covenanted and agreed with the- party 
of the second part that It, the said party of the second part, its successors and 
assigns, shall enjoy ail the rights and privilèges on and over the lands ac- 
quired by virtue of a contract made between the said parties of the first part 
and W. P. Taylor, which contract was made in .Tanuary, 1889, and duly re- 
corded in the office of the register of deeds for Bertie county, and by the said 
Taylor transferred to the party of the second part for flve years, upon the 
condition that the said Parker be paid a sum of money equal to the interest 
at 8 % at the beginning of each year in advance on the purchase money named 
in the contract with Taylor, above referred to, beginning from the expiration 
of the time for cuttlng and removing of timber mentioned in contract afore- 
said. It is understood that, if the party of the second part fails to pay any 
amount when due, it shall hâve a notice of ten days, and if, after the expira- 
tion of the ten days, it remains unpaid, this contract is at an end." 

In pursuance with this contract, the plaintiff, on the 17th of Jan- 
uary, 1894, paid the défendant the sum of |116.48, the amount 
claimed by him under the agreement, and for which défendant sent 
the plaintiff a receipt February 15, 1894. The next payment was 
due January 9, 1895, and on the lOth of that month the défendant, 
Parker, wrote the plaintiff as follows: 

"Aulander, N. C, Jany. 10, 1896. 

"Camp Manufacturing Co., Franklin, Va.— Gentlemen: I write to ask you 
to please calculate the interest on the amount you owe me for ail timber sold 
you, and send me a check for the same. You wrote me last year, when you 
sent check, that my calculation did not correspond with the calculation in 
your office. Please inform me of the différence. You will remember that I 
sold the Axum Peel tract at $5 per acre, but I never hâve known how much 
it run ont, and please inform me how many acres it plotted out; if so, you 
will oblige me. 

"Yours, etc., Henry Parker." 

The plaintiff did not reply to this letter, and on the 22d of Jan- 
uary, 1895, the défendant wrote again to the plaintiff, which letter 
the évidence shows is lost, but its contents are shown by the tes- 
timony of the appellee, Parker; and in this second letter he 
gave no notice or intimation that he intended to enforce the for- 
feiture. In answer to the question, referring to this letter, "State, 
if you can, the contents of your letter to the Camp Manufacturing 
Company demanding payment of your timber," he answers, "I wrote 
them my money was due, and I wanted it. The letter was dated 
January 22, 1895." 

On the 7th of February, 1895, the plaintiff sent the défendant a 
check for §116.48, and wrote him as follows: 

"Franklin, Va., Feb. 7th, 1895. 

"Mr. Henry Parker, Aulander, N. C— Dear Sir: Yours of .Tan. lOth came 
duly to hand, and we would hâve sent check sooner, but hâve been waiting 
to try and give you the information asked for, but now find that we will 
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hay^;t9 seç^our Mr, Eogers, before glving you the lnforma1;ion asked for. 
Wè rio^ ; Inclose our check for $116.48; thls belng the same as paid you last 
yèar. Shoùld we find upon investigation that you are entitled to any more, 
wlllsénd you check for that. ïrusting this will be satisfactory, we remain 
; "Yours, truly, Camp Manuf acturing Co., 

"By R. J. Camp." 

This check, Parker, on the 20th of February, 1895, returned to 
the plaintifE, with the tollowing letter: 

"Gentlemen: I hâve recelved your letter inclosing check. I return the 
check. Under the terms of our contract, you hâve forfeited ail rlght to the 
tlmbér, and you must not undertake to eut it without further agreement. 
You received my demand of the lOth, and agaln of the 22nd, and did not 
remit within ten days. I refer you to the contract of extension. I will, 
hovrever, give yolj a chance to enter Into another agreement wlth me if you 
wlsh It. 

"Very respectfully, Henry Parker. 

"Oamp Manufacturing Ce, Franklin, Va." 

It will be observed that the contract of May 30, 1893, between the 
plEiintiff and défendant and wife for an extension of time, refers to 
a contract "made between Parker and wife, parties of the flrst part, 
and W. P. Taylor, which contract was made in Januâry, 1889." It 
does not in terms embrace and describe the three contracta herein- 
before designated as made in January, 1889.' Because of this omis- 
sion in the contract of extension, counsel for the défendant insists 
tliat the contract of extension is void for indefiniteness, and that the 
bill should be dismissed on that ground. This contention cannot be 
sugtained. Parker and wife were parties grantor in ail three of the 
deéds of January 9, 1889, and Taylor was one of the grantees in ail 
three of the deeds. The basis of the annual payment of 8 per cent, 
on' the purchase money named in the contract with Taylor was the 
whole of the purchase money pàid under the three contracts for 
the timber conyeyed, which amounted to 11,456, the interest on 
which, at 8 per cent, amounted to $116.48. The parties dealt on the 
basis of the three contracts. The défendant got the benefit of the 
three contracts, and no question was ever raised as to what timber 
was included in the extension contract of May 30, 1893, until after 
the bringing of this suit. The whole correspondence and every act 
of the parties shows that ail of the timber conveyed in the three 
contracts of Jaûùary 9, 1889, was intended to be embraced in the 
contract of extension. This being the understanding of the par- 
ties, the défendant, having gotten the. benefit of the agreement un- 
der this understanding, is estopped from repudiating a contract un- 
der which the parties acted, and the effect of which they mutually 
understood. 

The amount of interest claimed by the défendant was 8 per cent. 
on |1,456. Thç record shows that according to a survey made of 
the three tracts of land by John F. Newsom, for Taylor and Brinkley, 
after they had purchased the timber, the purchase money that was 
paid for the same was $1,426.92, the interest on which at 8 per cent, 
would be $114.15. This différence is what led the plaintifl to say, 
in its letter of January 17, 1894, in sending its check to the défend- 
ant for $116.48: "This amount does not exactly agrée with the 
papers which we Jiave in the offtce, and we will thank you to advise 
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US just what lots, how many acres, and at what price jou figured 
this interest." The record does not show that there was any an- 
swer by the défendant to this inquiry, and the amount of interest 
really due was an open question when the second payment became 
due, January 9, 1895. Hence it was that the défendant, in his letter 
of January 10, 1895, asks the plaintiff to "calculate the interest on 
the amount you owe me for ail timber sold you, and send check for 
the same. You wrote me last year when you sent check that my 
calculât] on did not correspond with the calculations in your olHce. 
Please inform me of the différence. You will remember that I sold 
the Axum Peiel tract at |5 per acre, but I never did know how much 
it run ont, and please inform me how many acres it plotted out; if 
so, you will oblige," etc. The court below held that this letter was 
sulHcient notice, under the contract of extension of May 30, 1893, 
to work a forfeiture of the right of the plaintiff to eut the timber for 
which the défendant had been paid in full. It took no notice of the 
second letter, January 22, 1895. We cannot concur in this view of 
the circuit court. We think that, in so grave a matter as the for- 
feiture of a valuable property right, what is claimed hère to be a 
notice is entirely insufficient. Neither of the letters demands of thé 
plaintiff a sum certain, or contains an intimation to the plaintiff 
that, unless the money is paid within 10 days from the time the re- 
quest is made that the plaintiff ascertain the amount due the de- 
fendant, and send a check for the same, the défendant will enforce 
the forfeiture. So far from the first letter being a demand for the 
payment of any certain amount due, and a notice of intention on 
the part of the défendant to enforce the forfeiture, it is simply a 
request that the plaintiff ascertain the amount due, and send a check 
for the same. He states that he sold the Peel tract for f 5 per acre, 
but never knew how much it ran out, and asks the plaintiff to in- 
form him how many acres it contained. The évidence in the record 
shows that the plaintiff endeavored to obtain this information for 
the défendant through one of its agents, named Rogers; that, owing 
to the absence of this agent, it was unable to procure the informa- 
tion asked for by the défendant, and on the 7th of February, 1895, 
sent a check to the défendant for |116.48, the same amount claimed 
by the défendant in the year 1894. The évidence shows that, by due 
course of mail, this check reaehed the post ofBce of the défendant 
on the 8th of February, and the record shows that he returned it on 
the 20th of the same month. , 

There are certain clearly deflned and fixed principles touching the 
doctrine of forfeiture, which we will apply to the facts presented 
by the record in this case. , 

Tate V. Crowson, 28 N. G, 65, was a case where a lease was given 
upon coLdition that the lessees, at the end of each year, should give 
bond and surety for the rent of the succeeding year. The contract 
contained this condition: ^ 

"And, lu case tbey [the lessees] should fall at the end of any one year to 
give such bond and security, then this lease to cease and terminate, and the 
said Thos. E. Tate shall hâve the right to enter into the premises, and taise 
the same Into his possession." 
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At the expiration of one year, the lessees failed to give such bond 
- and surety; but the lessor was absent, and did not demand it. Held, 
that no forfeiture was incurred, it being the duty of the lessor to 
make a demand. The court said: 

"But the law leans against forfeitures, and is very strict in requiring a 
lessor to do everything literally, at the thne and place needful to work it. 
The lessor is not compelled to avail himself of a forfeiture, but he may waive 
it; and therefore, where the agency of the landlord is Involved in any way 
in the act which is to work or prevent a forfeiture, he ought to so act as to 
make it appear clearly that. he means to insist upon the forfeiture, and 
thereby enable the other party, by complianee in tlme, to save his land." 

In Insurance Co. v. Eggleston, 96 U. S. 572, the suprême court 
says: 

"We hâve recently, in the case of Insurance Co. v. Norton, Id. 234, shown 
that forfeitures are not favored in the law, and that courts are always prompt 
to seize hold of any circumstances that Indlcate an élection to waive a for- 
feiture or an agreement to do so on which the party has relied and acted." 

It is insisted on behalf of the défendant that time is of the essence 
of the contract of May 30, 1893, and this appears to be the view 
taken by the circuit court. We do not deem it necessary, in our 
view of the case, to discuss this question. In Cheney v. libby, 134 U. S. 
68, 10 Sup. et. 498, where the same point was made and insisted 
upon, the suprême court said: , 

"But there are other prlneiples, founded on justice, that must control the 
décision of the présent case. ■ Bven where time is made material by express 
stipulation, the failure of one of the parties to perform a condition within the 
particular time limited wlU not in every case defeat his right to a spécifie 
performance, if the condition be subsequently performed, without unreason- 
able delay, and no circumstances hâve Intervened that would render It 
unjust or Inéquitable to give such relief. The discrétion which a court of 
equity has to grant or refuse spécifie performance, and which is always 
exercised with référence to the circumstances of the particular case before 
it, may, and of necessity must, often be controlled by the conduct of the 
party who bases his refusai to perform the contract upon the failure of the 
other party to strlctly comply with its conditions." 

We deduce from thèse décisions that a party (in a case like this) 
seeking the enforcement of a forfeiture must, where notice is re- 
quired, do everything literally at the time and place needful to work 
it; that, where he indicates an élection to waive a forfeiture, the 
court will not enforce it; and that, even where time is made ma- 
terial, on the failure of one of the parties to perform the condition, 
where the condition has been subsequently performed without un- 
reasonable delay, the court will not enforce a forfeiture. 

We think it clearly appears from the record that the défendant 
waived his élection to enforce a forfeiture at the time he might hâve 
done so by the terms of the agreement. Instead of the letter of 
January 10, 1895, being a notice which informed the plaintifE that, 
unless it paid the interest due within 10 days, the forfeiture would 
be enforced, it amounted to nothing more than a request that the 
plaintiff ascertain the amount of interest due, and send a check for 
the same. As further showing a waiver of the forfeiture, the de- 
fendant, on the 22d of January, 1895, sent a second request of the 
same ténor as that made in the letter of the lOth of the same month. 
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Pending the efforts of the plaintiff to obtain the information asked 
by the défendant, the plaintiff sends the défendant a checli for the 
amount claimed hj the défendant the previous year. This check, 
sent the 7th of February, was returned on the 20th to the plaintiff, 
with a letter informing the plaintiff that the défendant proposed to 
enforce the forfeiture. When the défendant received the check from 
the plaintiff, he had not elected to enforce the forfeiture. This is 
shown by the following admission in the record : 

"It is admitted that Henry Parker, the second day after receiving sald 
check, eonsulted F. D. Winston, his attorney, at his home in Windsor, as to 
his rights under his contraet; and, upon being advised that the contract was 
at an end by a failure of the company to' remit within ten day s after notice, 
he wrote the company, and returned the check." 

It is thus seen that, at the time the défendant made his élection 
to enforce the forfeiture, the plaintiff had complied with defendant's 
request to send him a check, and had fully paid, if it had not over- 
paid, the amount due thé défendant; and that, under the circum- 
stances, without unreasonable delay. Certainly, no injustice or in- 
jury was done the défendant by the short postponement of payment. 
On the other hand, the forfeiture claimed involves valuable prop- 
erty rights of the plaintiff. It is not the termination of a naked 
lease, without loss to the lessee, but involves the loss to the plain- 
tiff of a large quantity of valuable timber, for which the défend- 
ant had been fully paid before the parties made the contract of ex- 
tension. To permit the défendant to enforce his claim of forfeiture, 
without having given the notice provided for in the contract of ex- 
tension, will be to allow him to take possession of property for which 
he has received value, and the title to which is vested in the plain- 
tiff; and this, on a contract having no other purpose than to give 
the plaintiff further time within which to remove the timber it had 
purchased, and for which it had paid. To do this would be unjust 
and inéquitable to the plaintiff. The decree of the circuit court will 
be reversed, and the cause will be remanded, with directions to the 
court below to proceed in conformity to this opinion. Beversed. 



MANCHESTER FIRE INS. CO. et al. v. HERRIOTT, Treasurer of State 

of lowa, et al. 

(Circuit Court, S. D. lowa. Central Division. January 12, 1899.) 

1. FoREiGN Corporations — Statb Régulation of Insdbancb Companies — 
Construction dp Iowa Statuts. 

The Insurance laws of Iowa (Code, § 1333), require foreign Insurance 
companies doing business therein to pay to the state each year a per- 
centage of the gross premiums received from such business during the 
previous year. The statute contalns no provisions for the collection of 
such tax from the property of the companies, but provides that such com- 
panies shall not be authorized to do business in the state without a cer- 
tiflcate from the state auditor, and forbids the auditor to Issue a certificate 
to any company unless the tax for the previous year has been paid. Held, 
that under such laws the offlcers of the state are not authoriiied to collect 
such taxes by suit or distraint of property, but that the only effect of the 
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nonpayment of the tax would be that the auditor would not Issue a cet- 
tlflCàte authorlzing the délinquant company to do business In the state 
durinè -the ensulng year. 

8. JoittsbiàTiON oy PederaL CODRtB— Suit against Statb. 

A suit by forelgn ineuraacfé companiés against the offlcers of a state 
to restrain the enforcement of a law requlrlng such companles to pay to 
the state- a percentage of pi^emlums recelved from business done therein, 
whçre the relief really sought, and the only effective relief thàt could be 
granted, Is to Compel thè state to permit the complainants to continue In 
business therein without payment of the tax, is, in effect, a suit against 
the state within the prohibition of the eleventh constltutlonal amendment, 
of whleh a fédéral court Is without Jurisdictlon. 

3. Samb— CoMPBLi,iNo Action bt Statb Opficeb— Doties not MtNisTEBiAii. 

A fédéral court Is without jtirlsdlction to compel the auditor of a state 
to issue to forelgn Insurance companles certlflcates which are necessary 
under the state laws to authorize such companles to do business in the 
state, without the paymeat i of a* tax required by the laws as a condition 
précédent to the Issuance: of ; such certiflcate, ^d where the auditor is 
expressly prohibited from Issulng a certiflcate untll the tax has been pald. 

4. FoREiQN Corporations — Powers of Statb — Tax , on Privilège of Con- 

TIN0ING IN Business. 

Where a forelgn corporâtibn has been admitted Into a state, and has, 
In connection with the business It was authorlzed to carry on, acquired 
property, or made contracts therein, such property and contracts are en- 
, tltled to the equal protection of the laws, but the power and right of the 
state to preclude such corporations from enterlng includes the rlght to 
preolude them from contillulfag In business therein, and also includes the 
rlght to impose conditions npoin such contlnuance, and a state law Impos- 
Ing a tax upon a forelgn corporation dolng business in the state as a con- 
dition of granting the rlght to continue Its business therein Is not a vio- 
lation of any of the constltutlonal rights of the corporation. 

6. Samb— Législative Discrétion— Powers 6p Courts, 

A state having the undoUbted flght, within constltutlonal llmlts, to im- 
i pose conditions upon whlch It wlU grant to forelgn corporations the priv- 
ilège of dolng business therein, whether such conditions are onerous, dls- 
crlmlnatory, or otherwise Inexpedient, are matters for the considération 
of the législature, and of ïvhich courts cannot take cognizance. 

6. Samb- Equality of Taxation. 

A state statute imposing à Ucense tax upon forelgn Insurance compa- 
' nies dolng business therein as a condition of the Issuance to them of a 
Certiflcate authorizlng them to continue In business for the ensuing year, 
Is not in violation of a provision of the state constitution requlring equal- 
Ity of taxation because the tax imposed Is greater upon companiés organ- 
Ized In forelgn countrles thah upon domestic companles or those of sister 
States, as such statute is not an exercise of the power of taxation upon 
property or persons, but of the rlght to Impose terms and conditions upon 
which it will grant certain privilèges to forelgn corporations, and com- 
pliance with which conditions Is optional with the companles. 

In Equity. Submitted on motion for a preliminary injunction and 
on demurrer to the bill. 

McVey & McVey, for complainants. 

Milton Kemley, Atty. Gen. of lowa, for défendants. 

SBŒEAS, District Judge. The bill in this case is flled on behalf 
of somé 32 flre Insurance companiés doing business in the state of lowa, 
but incorporated under the laws of Great Britain and other states 
foreign to the United States, the ultimate purpose of the bill being 
to test the constitutionality of section 1333 of the Code of lowa, which, 
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in substance, provides that ail insurance companies incorporated un- 
der the laws of a state or nation other than the United States shall, 
at the time of making the annual statements as required by law, pay 
into the state treasury 3V2 per cent, of the gross amount of premiums 
received for business done in the state of lowa during the preced- 
ing year; that ail insurance companies incorporated under the laws 
of a sister state of the Union shall pay into the treasury 2% per cent, 
of the gross amount of premiums received during the preceding 
year; and that ail insurance companies incorporated under the 
laws of the state of lowa, not including county, mutual, and fra- 
ternal beneflciary associations, shall pay into the treasury 1 per 
cent, of the gross amount received from premiums and assessments 
after deducting amounts paid for losses and premiums returned; it 
being further provided that upon payment of the proper sums dupli- 
cate receipts therefor should be issued, one of which must be flled 
with the auditor of state, who is then authorized to issue the annual 
certificate requisite to enable the company to continue in business 
during the coming year. In the bill flled it is averred that the 
complainant cpmpanies, more than 15 years ago, were admitted into 
the state of lowa for the purpose of transacting the business of in- 
surance, and that they then fully complied with ail the provisions 
and requirements of the laws of lowa nocessary to secure their law- 
fui admission into and récognition by the state, and that they hâve 
since complied each year with the requirement of the state laws, 
and hâve each year had issued to them the certificate showing their 
authorization to continue in business in lowa. It is further aver- 
red that in reliance upon this action on part of the state the com- 
plainants bave expended large sums of money in establishing agen- 
cies, in securing oflces, in advertising, and in providing the mate- 
rials necessary to conduct their business in lowa, and that they 
hâve entered into many contracts of insurance with the citizens of 
lowa, which are now in force, and bave expended large amounts 
in meeting the obligations arising in lowa in connection with the 
business which they were authorized by the state to undertake in 
lowa. It is further charged in the bill that up to the year 1897 
no discrimination in the burden of taxation had been made between 
foreign and domestic corporations engaged in the business of in- 
surance in the state of lowa, but that in that year the législature 
enacted the existing Code of lowa, which contains the section already 
cited, imposing upon foreign companies a heavier and unequal bur- 
den of taxation as compared with corporations created under the 
laws of lowa, and as compared with companies created under the 
laws of the states of the Union other than lowa; and it is averred 
in the bill that the provisions of this section are in violation of the 
fourteenth amendment to the constitution of the United States, of 
the provisions of the civil rights act, and of article 8, § 2, of the 
constitution of the state of lowa, which provides that "the property 
of ail corporations for pecuniary profit shall be subject to taxation 
the same as that of individuals." The bill flled is quite lengthy, 
covering some 34 printed pages, but the foregoing brief summary 
is perhaps ail that is needed to show the grounds upon which com- 
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plainants rely in seeking an injunction to restrain the enf or cernent 
of the provisions of the section of the Code already cited. 

To this bill the défendants hâve interposed a demurrer practically 
based upon two grounds: First, that, although nominally against 
the treasurer and auditor of state, yet in fact the suit is one against 
the state of lowa, and is, therefore, not within the jurisdiction of 
this court; and, second, that the facts averred in the bill fail to 
show that the législation complained of contravenes any provision 
of the fédéral or state constitution, it being in fact but the exer- 
cise, on part of the state, of its undoubted right to impose such 
terms as it may deem best upon foreign corporations seeking to 
enter the state, or, having entered, seeking to continue in business 
therein. In support of the proposition that in fact the state is the 
real party in interest, and therefore the suit is vrithin the prohibi- 
tion of the eleventh amendment to the constitution of the United 
States, which déclares that "the judicial power of the United States 
shall not be construed to extend to any suit in law or equity, com- 
menced or prosecuted against one of the United States by citizens 
of another state, or by citizens or subjects of any foreign state," 
counsel for défendants cite the cases of In re Ayers, 123 U. S. 443. 
8 Sup. et. 164, New Hampshire v. Louisiana, 108 U. S. 76, 2 Sup. 
et. 176, and eunningham v. Eailroad eo., 109 U. S. 446, 3 Sup. Ct. 
292, 609, which, read in connection with the later cases of Pennoyer 
V. Mceonnaughy, 140 U. S. 1, 11 Sup. et. 699, and In re Tyler, 149 
U. S. 164, 13 Sup. Ct. 785, give the test to be applied in determin- 
ing whether a given suit is or is not to be deemed one against a 
state. In the latter case (page 190, 149 U. S., and page 793, 13 
Sup. Ct.) it is said: 

"The objeet of this pétition was, we repeat, to protect the property; but, 
even if it weré regarded as a pïenary bill in equity, properly brought for the 
purpose of testlng the legality of the tax, we ought to add that, in our judg- 
ment, It would not be obnoxious to the objection of being a suit against the 
state. It Is unnecessai-y to retravel the ground so of ten traversed by this 
court in exposition and application of the eleventh amendment. The subject 
was but recently considered in Pennoyer v. McConnaughy, 140 TJ. S. 1, 11 Sup. 
Ct. 609, In which Mr. Justice Lamar, delivering the opinion of the court, cites 
and reviews a large number of cases. The resuit was stated to be that, 
where a suit is brought against défendants who claim to act as ofHcers of a 
state, a'nd, under color of an unconstitutional statute, commit acts of wrong 
and injury to the property of the plaintiff, to recover money or property in 
their hands unlawfully taken by them in behalf of the state, or for compensa- 
tion for damages, or, In a proper case, for an injunction to prevent such wrong 
or injury, or for a mandamus in a like case to enforce the performance of a 
plain, légal duty, purely ministerial, such suit Is not, within the meaning of 
the amendment, an action agkinst the state." 

In Pennoyer V. McConnaughy, supra, a bill was flled by a citizen 
of California in the United States circuit court for the district of 
Oregon against the governor, secretary, and treasurer of the state of 
Oregon to restrain them from selling and conveying certain lands 
claimed by the state under the act of congress of March 12, 1860. 
The suprême court held that, although the suit was against the ofBcers 
of the state, it was not against the state, within the meaning of the 
eleventh amendment to the constitution; and the décision in that case, 
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and others upon which it is based, clearly establish the principle 
that the fact that the suit is against the officiais of a state does not 
necessarily show that the action is within the prohibition of the elev- 
enth amendaient, as being, in essence, a suit against a state, but that 
in determining that question regard must be had to the substance 
of the relief sought. If the purpose of the action is to secure pro- 
tection to property or to personal or contract rights against injurions 
attacks thereon by state officiais in seeldng to enforce an unconstitu- 
tional law, the fédéral courts will not be debarred from taldng juris- 
diction simply because the défendants are in fact state officiais. The 
eleventh amendment protects the state from being sued directly, and 
from suits against its officiais wherein affirmative action is sought 
affecting the property, powers, or rights of the state; but it does not 
deprive individuals, personal or corporate, of the right to invoke judi- 
cial protection for personal, property, and contract rights against 
invasions by state officiais assuming to act under illégal or unconstitu- 
tional enactments. Board v. McComb, 92 U. S. 531; Poindexter v. 
Greenhow, 114 U. S. 270, 5 Sup. Ct. 903, 962; Allen v. Kailroad Co., 
114 U. S. 311, 5 Sup. Ct. 925, 962. Treating this case, therefore, as a 
proceeding to restrain the enforcement of an illégal or unconstitu- 
tional tax, it would fall within the class of cases which are not deemed 
to be within the inhibition of the eleventh amendment ; but, if the real 
purpose sought to be accomplished is to compel the défendants, acting 
in their capacity as state officiais, to take affirmative action, which, 
when taken, will bind the state, then the case falls within the class 
deemed to be in fact against the state, and therefore within the consti- 
tutional inhibition. 

What, then, is the real purport of the présent proceeding? It is 
averred in the bill that, if not restrained from so doing, the state treas- 
urer will seek to collect the tax assessed against the several com- 
plainant companies by distraint upon their property, or by suit to 
recover the amount of the tax; but in connection with the bill the 
parties hâve flled a written stipulation to the effect that the alléga- 
tions of the bill with respect to any proposed action on part of the 
défendants should be construed to mean only that the défendants 
would take such action in the premises, and no other, as is authorized 
and commanded by the laws of the state of lowa. The sections of the 
Code imposing the tax complained of do not provide any method for 
the collection of the same from the property of the insurance com- 
panies. By the provisions of sections 1723 and 1724 of the Code it 
is declared that, to be authorized to carry on the business of insurance 
in the state, every foreign company, on the Ist of March in each 
year, must obtain from the auditor of state a certiflcate showing that 
the company has complied with the provisions of the law applicable 
thereto ; and ail agents are prohibited from taking risks or transacting 
the business of insurance in the state for any foreign company, unless 
the certiflcate showing compliance with the law has been issued on 
behalf of the company by the auditor; and by the provisions of sec- 
tion 1333 the auditor is forbidden to issue the certiflcate unless the 
tax provided for by that section has been duly paid into the state 
treasury. If the tax is paid, and the other requirements of the law 
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bave been met, the auditor will issue a certificate authorizing the 
Company to continue in the business of insurance for the ensuing yeat. 
If the tax is not paid, the certificate will not be issued, and the de- 
faulting Company will be without authority to further carry on its 
business in tiie state. It would seem clear that the state could not 
enforce the payment of the tax provided for in section 1333, and yet 
refuse to issue a certificate authorizing the company to carry on the 
business upon which, in effect, the tax is imposed, and there does not 
seem, therefore, to be any support in the law to t^he theory that the 
state treasurer may undertake to enforce payment of the tax by suit, 
or by distraint of property. As the parties, by their stipulation, hâve 
agreed that the charges in the bill are to be construed to mean that 
the state ofScials will take such action only as is authorized and com- 
manded by the law of lowa, and as the Code does not provide for any 
method of enforcing the payment of the tax by suit or by distraint, it 
would seem that the only resuit of the nonpayment of the tax will 
be that the auditor will nôt issue to the companies a certificate of 
authority to continue in business after the Ist of March next. If the 
court should now grant an injunction restraining the state treasurer 
from doing what the bill chafges he will do, to wit, from proceeding 
to collect the tax by suit or distraint, that would not secure to the 
complaihants the issuanoe of the certificate of authority by the state 
auditor; and without the issuance thereof the companies and their 
agents are forbidden from further carrying on the business of insur- 
ance within the state. The real gravamen of the bill is that the com- 
panies will be debarred frolû doing business in the state unless they 
pay the tax, and the relief sought is that the state shall be compelled 
to permit them to continue in business without the payment of the 
tax on the ground that the same is illégal and ubConstitutional. It is 
clear that under the provisions of the Code of ïowa the complainant 
companies cannot lawfuUy dontinuè in busiûess in this state without 
being authorized so to do, and it is clear that this authority must come 
from the State, the statutory évidence being the certificate of the state 
auditor. It cannot be questioned that under the eleventh amendment 
this court would be wholly without jurisdiction to grant a mandatory 
injunction requiring the state to grant authority to the complainant 
companies to continue in business during the coming year, and the 
court is equally without jurisdiction to compel the state auditor to 
issue certificatès as évidence that the state has granted authority to 
the compâqies, because in bôth instances it would be compelling the 
state to yield obédience to the process of the court, which is the very 
matter the eleventh amendment is intended to prevent. ïhe case 
is not one wherein the power of the court is invoked to compel a 
state offlcer to do some purely ministerial act, which, under the law 
and the facts of the spécial case, it is his duty to do, but the real 
purpose of the bill is to compel the state to permit the complainant 
companies to carry on business in lowa without the /payment of the 
tax which the législature has imposed upon the companies as a condi- 
tion to the exercise of such right. Under the provisions of the Code 
of lowa,' the state auditor has not only no authority to issue the cer- 
tificatès unless the tax is paid, but he is expressly forbidden from so 
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doing, and the daim is that tlie law is invalid, but it is certainly not 
the duty of the state auditor to disregard the plain provisions of the 
Code, and to issue the certiflcates on the theory that the législature 
had no right to enact the law, and therefore the jurisdiction of the 
court to compel the issuance of the certificates cannot be sustained 
on the theory that the issuance thereof is a ministérial duty, plainly 
imposed by law upon the auditor. The bar to the right of the com- 
plainants to hereafter carry on the business of insurânee in lowa 
does not arise from any failure of the state auditor to perform the 
duties' of his ofQce, or from any act by him done or omitted as an 
individual, but it is created by the express act of the législature in 
imposing the tax complained of upon f oreign companies, and making 
the payment of the tax a condition to the right to continue in busi- 
ness in the state; and therefore it would seem that the real purpose 
of the bill is to compel the state, through its officiais, to recognize 
the right of the complainants to continue in business in the state 
without the payment of the tax imposed by the législature, and, if 
this is the tnie purport of the bill flled, it is then a case over which, 
under the eleventh amendment, this court cannot take jurisdiction. 
If, however, there exists some ground upon which the jurisdiction of 
the court can be sustained,- it is clear that the complainant compa- 
nies are not entitled to any relief upon the facts set forth in the bill, 
unless it is made clear that the provisions of section 1333 of the 
Code are invalid and void. On behalf of complainants it is admitted 
that a state has the right to whoUy exclude foreign corporations 
other than those engaged in Interstate commerce or in carrying 
on the business of the United States from admission into the state, 
and it may prescribe the condition upon which such companies may 
enter the state; but it is claimed that, if foreign companies are admit- 
ted into the state, and permitted to engage in business therein, the 
state is then debarred from imposing further conditions on the right 
to continue in business, and in the exercise of the right of taxation 
it cannot impose any burden upon the corporation other or more oner- 
ous than is imposed on domestic corporations engaged in the like 
business; that when a foreign corporation is admitted within a state, 
and engages in business therein, having fuUy complied with the re- 
quirements ahd conditions then imposed by the law of the state, it 
comes within the protection of the fourteenth amendment to the 
fédéral constitution, and of the provisions of the civil rights act ; and, 
having thus become entitled to the equal protection of the laws of the 
state and of the United States, it cannot rightfuUy be subjected to a 
burden of taxation greater than that imposed upon like domestic cor- 
porations, and that, therefore, the provisions of section 1333 are in- 
valid and void, because thereby corporations created under the laws of 
foreign countries are discriminated against as compared with corpora- 
tions created under the laws of states other than lowa, as well as when 
compared with corporations created under the laws of lowa. In sup- 
port of the contention of complainants, counsel hâve submitted a very 
full and elaborate brief, citing at length from numerous décisions, 
and hâve supported the sàme by an able oral argument, .vhich, if 
space and time permitted, ought, perhaps, to receive a more cxtended 
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discussion than can now be accorded; but, as I understand the déci- 
sions of the suprême court of the United States, the pivotai questions 
involved in the case hâve been settled by that court. There can be 
no doubtupon the proposition that if a foreign corporation is admitted 
into a state, and lawfullj engages in business therein, its property and 
rights within such state are entitled to the equal protection of the 
law, the same as those of a like domestic corporation; but that is 
not the point at issue in this case. The provisions of section 1333 
of the Code do not affect the property of the companies, nor impose 
any' lien or burden thereon. Thej impose a burden upon the right of 
the companies to continue in the business within the state after the 
Ist of March next. This burden is in form and in substance a tax, 
but it is not a tax imposed upon the tangible property of the com- 
panies. It is a burden in the form of a tax, imposed as a condition 
upon the right of the companies to continue in business in lowa. It 
cannot be denied that the state has the right to prescribe the terms, 
conditions, and burdens subject to which a foreign corporation can 
obtain the right of admission into the state, and it is beyond question 
that, so long as the provisions of section 1333 remain in force, no for- 
eign corporation can secure the privilège of admission into the state, 
except upon a compliance with its requirements. But it is said 
that, after a foreign corporation has once rightf ully entered the state, 
and engaged in business therein, no additional burden or restrictions 
can be imposed as a condition to the exercise of the right to continue 
in business. The power and right of the state to exclude foreign 
corporations, not engaged in interstate commerce, or in the further- 
ance of the business of the United States, from entering the state, 
includes the right to preclude such foreign corporations from continu- 
ing in business, and also includes the right to impose conditions upon 
such continuances. When a foreign corporation has been admitted 
into a state, and has, in connection with the business it was author- 
ized to carry on, accumulated property, or entered into contracts, such 
property and contract rights are under the protection of the law, but 
the right to invoke protection for such acquired property does not 
confer upon the corporation the right to insist that it shall be permitted 
to enter into further contracts, or acquire other property, contrary to 
the expressed wUl of the state émbodied in an act of the législature. 

The privilège of continuing in the business of Insurance within 
the state, in the case of the complainant companies, is derived from 
the législation of the state, and it is for the législature to détermine, 
from time to time, upon what terms, and subject to what conditions, 
such privilège will be continued to the companies. The gênerai 
subject of the power of the state to wholly exclude foreign corpora- 
tions from carrying on business therein, or to impose terms, condi- 
tions, and restrictions upon the privilège was fully considered by 
the suprême court in Paul v. Virginia, 8 Wall. 168, and in Ducat 
V. Chicago, 10 Wall. 410, it being said in the former case that: 

"Having no absolute right of récognition in other states, but dependlng for 
such, récognition and the enforcement of Its contracts upon their assent, It 
follows, as a matter of course, that such assent may be granted upon such 
tarins and conditions as those states may thinli proper to impose. They may 
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exclude the foreign corporation entlrely; they may restrict Its business to 
particular localities; or tliey may exact such security for the performance 
of its contracts witb their eitizens as, in their judgment, will best promote 
tîie public interest. The whole matter rests in their discrétion." 

It is said in argument that thèse décisions were rendered before 
the adoption of the fourteenth amendment and the enactment of 
the civil rights act, and that thèse enactments j'equire a change 
in the view taken therein of the control of the state over the admis- 
sion of foreign corporations, but in Pembina Con. Silver Mining & 
Milling Co. v. Pennsylvania, 125 U. S. 181, 8 Sup. Ct. 737, the court 
considered the effect of the fourteenth amendment on the question, 
and ruled that it made no change in the power of the state, it being 
said in conclusion that: 

"The only limitation upon this power of the state to exclude a foreign 
corporation from doing business within its limits, or hiring offices for that 
purpose, or to exact conditions for allowlng the corporation to do business 
or hire offices there, arises where the corporation is in the employ of the féd- 
éral government, or where its business is strictly commerce, Interstate or 
foreign." 

The décision in Doyle v. Insurance Oo., 94 U. S. 535, is conclusive 
upon the point that the state, by admitting a corporation, does not 
lose the right to subsequently terminate such license. After citing 
the cases establishing the doctrine that the state may impose any 
terms and burdens it deems best as a condition of entering the state 
for the transaction of business, it is then held that: 

"The corrélative power to revoke or reeall a permission is a necessary con- 
séquence of the main power. A mère license by a state is always rcvokable. 
Christ Chureh v. Philadelphia, 24 How. 300; People v. Eoper, 36 N. Y. 629; 
People V. Tax Com'rs of New York City, 47 N. Y. 501. The power to revoke 
can only be restrained, if at ail, by an explicit contract upon good considéra- 
tion to that eiïect. Humphrey v. Pegues, 16 Wall. 244; Tomlinson v. Jessup, 
15 Wall. 454. A license to a foreign corporation to enter a state does not 
Involve a permanent right to remain." 

An examination of the statutes of the state of lowa shows that 
for years it has been incumbent upon ail foreign Insurance com- 
panies to obtain a renewal in each year of their Ucense to continue 
in business in the state, and, unless such license in the form of a 
certiflcate was issued, the company had no right to continue the 
transaction of Insurance within the state. The ground of complaint 
in the présent instance is that the state has imposed certain condi- 
tions as a prerequisite to the issuance of a license enabling the com- 
panies to continue in business during the coming year, and thèse 
conditions are complained of as onerous, and as making a discrimi- 
nation between the license tax exacted from corporations created 
under the laws of other nations, as compared with domestic or 
sister state corporations. In Pembina Con. Silver Mining & Mill- 
ing Co. V. Pennsylvania, 125 U. S. 181, 8 Sup. Ct. 737, it is expressly 
held that "the state is not prohibited from discriminating in the 
privilèges it may grant to foreign corporations as a condition of 
their doing business or hiring offices within its limits"; and if it 
be true — as it undoubtedly is — that the state may impose such con- 
ditions as it deems best upon the privilège of obtaining a license to 
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do business in thè state during the coniing year, the courïs cannot 
rèlease the companies from t^é obligation to pei^f orm the conditions, 
if they wish to continue in business dùring the coming year. lî 
the conditions imposed are onerous, discriminatory, or otherwise 
inexpedient, relief must come from the législature, and net from 
the courts. The argument for complainànts is largely based upon 
the thought that, when foreign corporations are once admitted 
within the state, they are entitled, under the provisions of the state 
and fédéral constitutions, to insist that they shall be subjected to the 
same burdens of taxation as may be imposed upôn similar corpora- 
tions engaged in the like business. If the license tax provided for 
in section 1333 was a tax upon property, real or personal, owned by 
the companies within the state, there would be much force in the 
argument; but that is not the fact This license tax is the condi- 
tion imposed by the state upon the privilège of engaging or con- 
^ tinuing in business within the state. It is optional with the com- 
' panies whether they will subject themselves to the burden or not, 
but thèy cannot enjoy the privilège of continuing in business in the 
state, except upon compliance with the tèrms which the state bas 
seen fit to impose as a condition to the exercise of the privilège. 
In the adoption of section 1333 the state was not exercising its right 
to subject property or persons within the state tO a proper burden 
of taxation, in which event it would hâve been subject to the pro- 
visions of the state constitution requiring equality in the burdens 
imposed; but the state was exercising its undOubted right to pre- 
scribe the terms upon whiçh foreign corporations may be allowed 
to continue in the business of insurance within the state, and, as 
the right to impose terms is possessed by the state, it is not for 
the courts to question the expediehey or justice of the conditions 
enacted by the state. 

From thèse considérations it appears that the bill demurred to 
fails to show any ground authorizing the court to grant relief in 
afly form to the complainànts, and it necessarily , follows that the 
j^einurrer must bë sUstàined, and the bill bé dismissed, at cpst of 
coBiplainants, 
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L ' ÏÎBS JUDICATA— DeCRBB OF DiSMis'sÀL. 

^ il An order dismissing a bill for want of prosecùtlon Is not a bar to an- 
V! other bill. 

a SAJIB— IdENTITT OF SoBJECTrMATTEK— PlHADING. . 

A bill for relief in regard to Infrlngement of a patent was dismissed 

I , on demurrep. In a subséquent Bu}t, a plea averred ttat tbe parties, the 

: • lètters patent relied on, and the acts of infrlngement complalned of, were 

- 'the samé as In the former suit. \Beld, that it did uot show tbat the matr 
ters in suit were res judicata. 



j.In Equity. 



FAYERWEATHER V. RITCH. 721 

Frederick L. Emery, for complainant. 
William Quinby, for défendants. 

BEOWN, District Judge. This plea sets up as a bar a decree of 
dismissal of a former bill. It appears, however, by the plea, that 
the dismissal was upon the motion of the défendants, made after the 
flling of a demurrer, and after the expiration of the time in which, 
under the rules, the complainant could set down the demurrer for 
argument. In other words, the plea sets forth a dismissal of the 
former bill for want of prosecution. An order dismissing a bill 
for want of prosecution is not a bar to another bill. Story, Eq. PI. 
§ 793; Coop. Eq. PI. p. 270; 1 Daniell, Ch. Prac. (6th Am. Ed.) 811; 
Kempton v. Burgess, 136 Mass. 192. See, also, Ryan v. Seaboard & 
R. R Co., 89 Fed. 397, 403. 

The défendants contend that fhe true effect of a dismissal under 
equity rule 38 is to sustain the validity of the demurrer. If we concède 
this, it is still necessary that the plea should show by proper aver- 
raents that the former judgment determined the rights set up in the 
présent bill. The plea avers merely that the parties are the same, 
or in privity, that the letters patent relied on are the same, and 
that the acts of inf ringement are the same. This does not amount 
to an averment of the substantial identity of the two suits, nor permit 
us even to infer that to sustain the former demurrer would resuit 
in a conclusive détermination of the rights upon which the com- 
plainant relies in his présent bill. If the former decree was any- 
thing more than a dismissal for want of prosecution (which, upon the 
allégations of the plea, is doubtful), the plea is still open to the 
objection that it leaves to conjecture what was invélved and decided 
in the former suit, and is therefore insuiïicient to show an estoppel 
by record. Russell v. Place, 94 U. S. 606, 610. Plea dismissed. 
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JnDGMBNTS— COKCLUSIVENESS AS TO MATTBR IN ISSUE. 

A testator, after making bequests to hls wife and next of kln, be- 
queathed, by the ninth clause of his will, a certain sum to collèges tbere- 
In named, and by the tenth clause devised and bequeathed the residuum 
of hls estate to his executors, in trust for the benefit of such collèges. 
Subsequently he executed codicils revoking the tenth clause, and devlsing 
and bequeathing his residuary estate, without condition, to his executors, 
on their promise to apply the residuum In the manner originally provided 
by the tenth clause, with certain modifications. After the will had been 
admitted to probate, the widow and next of kin executed releases to the 
residuary legatees of ail their claitas against them. and the latter there- 
upon executed a "deed of gift," transferring the whole of the residuum 
to various institutions. Thereafter certain collèges named as legatees 
In the ninth clause brought an action in the suprême court of New York, 
making ail of the other legatees in the will, the widow, the next of kini 
and the donees under the deed of gift défendants, setting up in their com- 
plalnt, among othèr things, the releases executed by the widow and next 

91 P.— 46 
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of kin, and asking, as relief, that It be adjudged that the residuum was 
recelved and held In trust for them and the other legatees named In 
the ninth clause of the will, ,to carry out the testator's intention as ex- 
pressed in the tenth clause, and that the rights of ail the parties be de- 
termined. The widow and next of kin answered, alleging that the re- 
leases given by them were procured by fraud, and were vold, and that 
the residuary bequest was fraudulent and Invalld. A decree was ren- 
dered, which was afflrmed by the gênerai term of the suprême court and 
by the court of appeals of New York, adjudging that the fund in contro- 
versy equitably vested in the various collèges named as legatees in the 
ninth clause of the will, and dlrecting its distribution accordingly. Held, 
that the judgment of the state court was a bar to a subséquent action 
in the fédéral court, brought.by the next of kin against ail the other 
parties to the action in the state court, to restraln the distribution of 
the fund according to the decree of the latter court, on the theory that 
the question of the validity of their releases was not res judicata.i 

S. Due Process of Law. 

A party who has had a trial In a state court in accordance with the set- 
tled course of judicial procédure, and has been heard in two successive 
appeals from the decree therein, cannot claim to hâve been deprived of 
property or rights wlthout due process of law. 

Appeal from the circuit court of the United. States for the South- 
ern District of New York. 

This is an appeal from an order granting a temporary injunction. 
89 Fed. 385. 

James L. Bishop, for appellants trustées of Amherst Collège. 
John E. Parsons, for appellants Eitch, Bulkley & Vaughan. 
C. N. Bonee, Jr., for appellants Ritch and Cornell Collège. 
Howard A. Taylor, for appellant Columbia Collège. 
Wager Swayne, for appellant Lafayette Collège. 
Roger M. Shenhan and William Blaikie, for appellees. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This appeal présents for review an 
order enjoining pendente lite the distribution of the estate of Daniel 
B. Fayerweather, deceased, by the executors of his will, which the 
executors were making in accordance with a decree of the suprême 
court of the state of New York. 81 N. Y. Supp. 885. The decree 
was rendered in an action, to which ail the parties in the présent suit 
were parties, brought to détermine their rights to the fund now in 
controversy. The fund arises under the tenth clause of the will of 
the testator, and codicils of a later date, whereby he bequeathed to 
three persons, named as his executors, the residuum of his estate. 
The complainants are the next of kin of the testator, and see^ by 
the présent suit to obtain an adjudication that the decree of the state' 
court is inoperative and void, and that the residuum be distributed 
in part to them. If that decree is a valid and conclusive adjudication 
of the rights of the parties to the fund in controversy, the présent 
suit is without merit, there should be no preliminary injunction, and 
the order should be reversed. 

1 As to flnality of judgments and decrees, for purposes of review in fédéral 
appellate courts, see note to Trust Co. v. Madden, 17 C. C. A. 238, and, sup- 
plemental thereto, note to Prescott & A. 0. Ky. Co. v. Atchison, T. & S. F. 
R. Co., 28 0. C. A. 482. i 
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The présent record contains the record and proofs in the former 
action, and discloses ail the facts necessary to a complète under- 
standing of the litigation. Succinctly stated, the facts are thèse: 
In November, 1890, Mr. Fayerweather died, leaving a widow and the 
présent complainants, his nièces and only next of kin, and leaving 
an estate of upward of |6,000,000. By the ninth clause of his will 
Mr. Fayerweather bequeathed $2,100,000 to 20 corporations, — edu- 
cational institutions; and by the tenth clause he devised and be- 
queathed ail the residue and remainder of his estate to his executors, 
in trust, to sell and couvert into cash, and to divide the same equally 
among the several corporations mentioned in the ninth clause, share 
and share alike. By a codicil, executed a few days later, he revoked 
the tenth clause. By a fourth codicil, executed November 15, 1890, 
he confirmed the revocation of the tenth clause, and devised and be- 
queathed the residue of his estate, without condition, to the three 
persons whom he had named as his executors. The purpose of thèse 
codicils was to avoid the restrictions of the statute of the state pro- 
hibiting bequests to corporations, like those named in the ninth 
clause of the will, in excess of half of his estate, by any person 
having a husband, wife, child, or parent; and the codicils were 
made in view of the promise of the residuary legatees to apply the 
residuum in the manner originally provided by the tenth clause, 
with some modifications not now necessary to refer to. At the 
time of Mr. Payerweather's death, this residuum amounted to up- 
ward of $3,000,000. In March, 1891, the will in the meantime having 
been admitted to probate, the widow and nièces of Mr. Fayer- 
weather, in considération of the payment of $310,000, executed to the 
residuary legatees releases of ail claims against them as residuary 
legatees, executors, and personally; and about the same time the 
residuary legatees executed an instrument, known as the "deed of 
gift," by which they transferred the whole of the residuum, — the 
principal donees being educational and charitable institutions. In 
June, 1893, five of the corporations named as legatees in the ninth 
clause of the will brought an action in the suprême court of the state 
of New York, making défendants therein ail of the other legatees 
under the will, the executors, the executors of the widow, the next 
of kin, and the donees under the deed of gift. The complaint set 
eut, in substance, ail the foregoing facts (except the exécution of the 
deed of gift), and alleged that ail the défendants claimed to hâve 
some interest in the residuum. The relief prayed was that it be 
adjudged that the residuum was received and held in trust for the 
plaintiffs, and the other legatees named in the ninth clause of the 
will, for the purpose of carrying out the intention of the testator, 
as expressed in the tenth clause; that the défendants the residuary 
legatees be adjudged to apply the residuum accordingly; and that 
the ultimate rights of the plaintiffs and every of the défendants be 
determined. Answers were interposed by ail of the défendants. 
The nièces, the présent complainants, and the executors of the wid- 
ow, set up their rights, alleging, among other things, that the re- 
leases given by them were procured by fraud and coercion, and 
were void; that the residuary bequest was fraudulent, and was in- 
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ralid under the statutej and that they were entitled, the executors 
of the widow to one-half , and the nièces to one-sixth, of the residuum, 
—and prayed that it be adjudged accordingly. The action was 
heard upon the pleadings and évidence by Mr. Justice Truax at 
spécial term (31 N. Y. Supp. 885), ail the parties being represented, 
and the court adjudged that the residuum was devised and be- 
queathed to the residuary legatees, named in the ninth clause of the 
will, to be distributed to them, share and share alike (as by the terms 
of the tenth clause), except to the extent of |100,000, held in trust 
for another corporation; and in December, 1894, a decree was duly 
entered ordering a distribution accordingly. Spécial findings were 
not made by the trial judge, but, as àppears from his opinion, he 
considered that the trust created in respect to the residuum, not 
being a testamentary trust, but being outside the will, was not in 
contravention of the statute, and that the residuary legatees, having 
undertaken to apply the f und conforimably with the intention of the 
testator, as expressed in the tenth clause of the will, held it upon 
that trust, and must distribute it accordingly, Appeals were taken 
from this judgment to the gênerai term of the suprême court, by 
the présent complainants and by ail the parties except the legatees 
named in the ninth Clause of the will; and, the judgment having 
been aflSrmed on such appeal (36 N. Y. Supp. 576), thé same parties 
appeàled to the court of appeals, and that court affilrmed the judg- 
ment of the gênerai term (45 N; E. 876). The judgments of both the 
appellate courts were gênerai, merely aflarming the judgment of 
the court belôw. It appears by the opinions, howeverj that the gên- 
erai term considetéd that, the widow and next of kin having releâsed 
their interests, thfere was no one who could be heard to insist that 
the trust was in contravention of the statute, and the court of appeals 
considered that the trust was in contravention of the statute, and void, 
'as against the widow and next of kià, but, as thèse persons had extin- 
guished their rights by valid rdeases, the trust became effective in 
favor of the legatees named in the ninth clause of the will. Upon the 
afftrmance of the judgment by the court of appeals, the nièces and the 
executors of the widow applied to that court to amend the remittitur, 
so as to direct the triai court to'consider évidence cbncerning the 
releases, and to pass upon the sâme; but the court dénied the mo- 
tioîn. ; 

The théory of the présent suit, as set forth in the bill, is that 
the complainants hâve nevér been heard upon the question of the 
validity of their releases; consequently, that the judgment of the 
state court is not a bar as to that question, and any adjudication to 
that effect by either of the state courts adversely to them is void, 
as.contrary to due process of law. 

By whatever process of reasoning the resuit was reached, it is 
pMin that by the judgment of the state court it has been determined 
that the fund now in ccntroversy equitably vested in the varions cor- 
porations made legatees by the ninth clause of the will, and did not, 
as to any part of it, belong to the complainants; and that détermina- 
tion was reached in an action, between the same parties now présent, 
brought to settle the ultimate rights of each to the fund. As the 
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présent suit is brought to détermine the rights of the same parties 
to the same fund, we are unable to doubt that the former judgment 
is an estoppel and a finality, not only as to every matter which was 
offered and received to sustain or defeat the respective claims of the 
parties to the fund, but also as to any other admissible matter which 
might hâve been offered for that purpose. It suffices to refer to 
Cromwell v. Sac Oo., 94 U. S. 351, as a complète exposition of the 
doctrine of estoppel, se far as pertinent to the présent case. If the 
présent complainants had omitted in the former action to assert the 
invalidity of their releases, the resuit would be the same. In Stout 
V. Lye, 103 U, S. 66, pending a suit by a mortgagee to foreclose a 
mortgage, certain creditors of the mortgagor obtained a judgment 
against him, which became a lien upon the mortgaged premises. 
Subséquent to a decree in the foreclosure suit, they filed a bill 
against the mortgagee to set aside the mortgage as illégal, or, al- 
ternatively, to hâve usurious interest payments applied to reduce 
the principal. The court held that, notwithstanding they were not 
actual parties to the foreclosure suit, they were parties by repré- 
sentation, through the mortgagor, and bound by the decree to the 
same extent as he was ; and, although the mortgagor had not set 
up against the mortgage the claims asserted by them, they were 
estopped by the decree. The décision proceeded upon the principle 
that the claim in controversy had passed into judgment by a decree" 
establishing the amount and validity of the mortgage, and concluded 
them as to "any other admissible matter which might hâve been of- 
fered" to defeat the mortgage. So, in this case, the claims from the 
respective parties to the fund in controversy hâve passed into- judg- 
ment, and the rights of the parties cannot be relitigated upon the 
basis of any title which they had, but did not litigate. In Dowell v. 
Applegate, 152 U. S. 327, 14 Sup. Ct. 611, in a suit by Dowell to 
subject lands of Applegate to sale in satisfaction of his claims, a de- 
cree in favor cf the former was held to be final, as an estoppel, in a 
subséquent suit, involving the same land, brought by Applegate 
against Dowell, based upon a title which Applegate did not set up in 
the flrst suit. The grounds of the décision were that the funda- 
mental question presented in the flrst suit was whether the lands 
could be rightfully sold in satisfaction of Dowell's demands; that 
the decree was an adjudication, as between Dowell and the défend- 
ants in that suit, who asserted title to those lands, that no claim 
asserted by either of them could stand against the right of Dowell 
to hâve those lands sold; and the rule was applied that "a judgment 
estops, not only as to every ground of recovery or défense actually 
presented in the action, but also as to every ground which might 
hâve been presented." In this case the fundamental question in the 
former suit was whether the parties other than the présent complain- 
ants, or the latter, were the équitable owners of the fund in contro- 
versy. Moreover, one of the issues presented for trial in the former 
action was whether the releases given by the complainants were 
operative upon the rights or interests of the several parties in the 
fund. The plaintiffi set them forth in the complaint as affecting 
the rights of the parties. The présent complainants alleged in their 
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answers that they were void, and évidence touching the cîrcum- 
stances of their exécution was introduced. That issue was, conse- 
quently, in litigation. If the trial court had assumed to pass upon 
tlie question of the validity of the releases, and had decided it er- 
roneously, either upon a misconception of the law or of the évidence, 
it is entirely plain that the adjudication, so long as unreversed, 
would hâve been final, and that question could not hâve been re- 
opened in any subséquent litigation between the same parties. The 
trial court held that the releases were without effect on the rights 
of the parties, and, even though that décision was erroneous, it was 
final between the parties until reversai; and if it be assumed that 
the opinions of the appellate courts should be treated as a reversai 
of that décision, and that both of thèse courts erroneously held the 
releases to be valid, thèse déterminations are final between the par- 
ties upon that question. The complainants hâve had their day in 
court, before tribunals having jurisdiction to settle their rights, 
and^ even if there bas been a miscarriage of justice, they must sub- 
mit. "Interest reipublicse ut sit finis litinm." 

The proposition that their rights hâve been disposed of without due 
pro'cess of law is too preposterous to merit discussion. They hâve 
had a trial according to the settled course of judicial proceedings. 
They hâve been heard, and heard ad libitum, though without avail. 
■ In granting the order for a preliminary injunction, the court below 
was mainly influenced by the décision of Judge Wheeler, rendered 
upon a demurrer to the complainants' bill. 88 Fed. 713. It is 
altogether probable that, if ail the facts which appear in the présent 
record had been before the learned judge who decided the demurrer, 
he would not bave reached the conclusion that the former adjudica- 
tion was not à bar to the présent suit. However that may be, inas- 
much as we are satisfied that the complainants cannot ultimately 
prevail upon the case made by their bill, we conclude that they are 
Dot entitled to preliminary relief. 

The order is accordingly reversed. 



CITT OF MILWAUKBE v. SHAILER & SCHNIGLAT7 CO. 
(Circuit Court of Appeals, Seventh Circuit February 7, 1899.) 

No. 535. 

ÂPFBAL — ReVIBW — QtJBSTIONS PrESENTED BT RkCORD. 

A case cannot be reviewed, on assignments of error relatlng to the ad- 
mission or exclusion of évidence and the instructions glven and refused, 
where tbe bill of exceptions does not purport to contaln ail the évidence, 
and, as is shown by références made thereto in the cl/iarge of the court, 
omits Important testimony touching the points of controversy, though it 
Is certlfled to contaln ail the materlal évidence, i 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin, 

1 For necessity of Includlng évidence lu bill of exceptions, see note to Ladd 
y. Mining Co., 14 0.' C. A. 248. 
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Cari Runge and C. H. Hamilton, for plaintiff in error. 

James G. Flanders, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. Tliis action was brought by the Shailer 
& Scliniglau Company, défendant in error, as the assignée of Sliailer 
& Scliniglau, to recover the value of "machinery, tools, and material 
comprising one tunnel plant at Milwaukee," alleged to hâve been con- 
verted to its own use by the city on or about the 15th day of October, 
1893. 

The ârst, second, third, and fourth spécifications of error, which 
alone are relied upon in the brief for the plaintiff in error, hâve rela- 
tion to the admission and exclusion of évidence and to instructions re- 
fused and given. Each spécification is objectionable, because it em- 
braces jointly more than one proposition and question, and some of 
them in other respects fail of compliance vrith rule 11 of this court 
(31 0. C. A. cxlvi.; 90 Fed. cxlvi.) in respect to the assignment of 
errors; but an insuperable obstacle to a considération of any of the 
questions discussed is that the bill of exceptions does not purport to 
contain ail the évidence in the case, and clearly does not contain ail 
that was important touching those questions, though it is certi- 
fled by the judge of the court belovF that it "contains ail the ma- 
terial évidence offered by either party on the trial." The court di- 
rected a verdict in favor of the plaintif:, leaving to the jury to 
détermine only the amount of the recovery, and, in the course 
of the charge, in explanation of the peremptory direction, made 
a number of références to évidence which is not found in the bill. 
For instance, it is stated that "it appears, by undisputed testimony, 
that after removing such of the property as they [the agents of the 
city] did remove to some other places, they treated the property as 
though it belonged to the city, — exercised dominion over it," — and 
that the court held to be a conversion. We find évidence that, after 
notifying Shailer & Schniglau to remove their property, the agents of 
the city, in order to get it ont of the way, and to store or protect it, 
removed it into sheds, or other places of storage near by, and after- 
wards used some of it, but not ail, in the prosecution of the work on 
the tunnel. That any dominion over that not used was ever asserted 
in hostility to the rights of Shailer & Schniglau, or their assignée, 
we find no évidence in the record. The court, in considering which 
party was guilty of a breach of the contract, also commented at large 
upon the évidence touching the conduct of the parties in référence to 
the work and cessation of work, both on the shore end of the tunnel 
and at the crib; but the évidence referred to is not included in the bill. 
Much of it presumably was the same as that rehearsed in the state- 
ment of the case in City of Milwaukee v. Shailer, 35 U. S. App. 522, 
28 C. C. A. 286, and 84 Fed. 106. The pleadings, judgment, and opin- 
ion of the court in that case were put in évidence in this, and are set 
out in the record; but, as the judgment was not pleaded as an adjudi- 
cation, it can be regarded only as prima facie évidence of the facts or 
issues determined, and the other évidence referred to remained ma- 
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terial. David Bradley Mfg. Co, v, Eagle Mfg. Co., 18 TJ, S. App. 349, 
6 C. C. A. 661, and 57 Fed. 980. 

However, if the judgment çould be deenaed a complète estoppol on 
the question whicli party was guilty of an infraction of the contract, 
th.e plaintifl in errer cannot complain tliat the question was taken f rom 
the jury; and, on the other hand, if, as the plaintifE in error contends, 
the iudgment is not only not conclusive, but, in view of the ruling of 
this court whereby it was afflrmed on another ground, is not even évi- 
dence; of a breach of the contract by the city, then still more is it now 
essential to a review of the ruling on that question that the évidence 
considered by the court below should be bef ore us. The judgment is 
therefore afQrmed. , 

Judge SHOWALTEE did not parti cipate in this décision. 



ROSBNPIiAENTER v. PROVIDENT SAV. LIFE ASSUR. SOC. OP NEW 

YORK. 

(Circuit Court, W.-D. Tenuessee, W. D. January 7, 1899.) 

1. LiFB lîTStiRAiiicK— Construction of Polict— Term Insurance! 

A life Insurance pollcy In tèrms insuring the holder for one year from its 
date, but containlng a provision for its renewal from year to year during 
the life of the assured by the payment of successive annual renewal pre- 
miums, is not an entire contract for the liîe of the assured, but is a valid 
"term Insurance contract for one year," wlthin Laws N. Y. 1892, c. 690, 
§ 92, whlch is specially excepted by that section from its gênerai provision 
that no policy shall be declared forfelted or lapsed for nonpayment of 
premlums wlthout the prescribed notice to the insured. 

2. Same— Statutes Regdlating Pohfbitubbs-^Effkct of Rbpeal. 

LawS N. Y. 1877, c. 321, providing that no policy of life Insurance should 
be declaiied forfelted unless a prescribed notice should be served on the 
insured, âld • not become a part of the contracts created ' by policies sub- 
sequently wrltten in the state, go that its repeal Impairèd the obligation 
of such CQ^tracts, but was merely a régulation for the government of in^ 
surance c6mpanles, belonging to the elass of remédiai statutes which it is 
compétent for the législature to enact, ret>ettl, or amend, maliing the same 
applicable' t» «Sxisting contracts, wlthout aflecting the obligation of such 
, contractai: 

On Demurrerto Déclaration. 

The défendant Issued a ppllçy of Insurance upon the life of Carlos G. Rosen- 
plaenter, In faivor of hls wlfe, Mary Anna, the above-named plaintifC. It Is 
dated on thé'ïât flay of Aprll, 1889, is for the sum of $10,000, and payable, 
at the deathi of the Ufe assured, to the benéfleiary. The considération named, 
besides the; conditions and agreements indorsed upon the bacli of the pollcy, 
is: "The payiif^t of the fir§t annual premium on this policy, and in semi- 
annual èquiyal^iits of $168,60, each payable, on the flrst days of April and 
October, reépectively,"— In considération of which payment the défendant 
Company proMisès to pay the plaintifC ttiè sum of $10,000 "within 90 days 
after the acceptancè of satisfàetory proof, at Its office in the city of New York, 
of the death o^ iÇarlos G. Kosenplaenter, * • * provided such death shall 
occur before twelve o'clock npon on the first day of Aprll, A. D. 1890." The 
following Is oné of the stipulations of the policy. "And the sald society fur- 
ther agréés torenew and extènd this Insurance upon like conditions during 
each succeeding year of the life of the Insured from date hereof upon the 
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payment of the annual renewal premium for tke actual âge attained, In ae- 
cordance with the schedule rate printed on the next page of this poliey for 
eaeh one thousand dollars insured, except as reduced by the application of 
the surplus and guaranty f und, such payment to be made in semiannual équiv- 
alents, payable on the flrst days of Aprll and October, respectively, in each 
succeeding year." Among the conditions and agreements referred to in the 
poliey is this: "Sec. 3. The annual premiums of this poliey may, by consent 
of the Society, be paid by the half-yearly or quarterly équivalent, as indicated 
Delow, if desired; but f allure to pay when due any such semiannual or 
quarterly équivalent will then terminate the poliey. In case of claims by 
death, any unpaid portion of the annual premium will be deducted from the 
sum Insured." 

The déclaration, aft;er countlng on the poliey, avers that the premiums were 
paid, in accordance with the terms of the poliey, on the Ist days of A'pril, 
1889, October, 1889, April, 1890, October, 1890, and the Ist day of April, 1891. 
It is then averred that the life assured died on the 5th day of September, 
1894; that the plaintlff applied for proper forms and blanlis to make the re- 
qulred proof s of loss, but thèse were refused, and she was informed that the 
poliey would not be paid, because it had lapsed for nonpayment of premiums. 
The déclaration pleads, as an avoldance of the alleged forfeiture, a statute of 
the State of New York, setting out such parts as are deemed material in hsec 
ferba; but, for convenience, the whole of said statute is hère quoted, as fol- 
lows (chapter 321, Laws 1877): 

"Section 1. Section one of chapter three hundred and forty-one of the Laws 
of Bighteen Hundred and Seventy-Six, entltled 'An act regulating the forfei- 
ture of life insurance policies,' is hereby amended so as to read as foUows: 
'Sec. 1. No life insurance company doing business in the state of New York 
shall hâve power to déclare forfeited or lapsed any poliey hereafter Issued or 
renewed by reason of nonpayment of any annual premium or Interest, or any 
portion thereof, except as hereinafter provided. Whenever any premium or 
interest due upon any such poliey shall remain unpaid when due, a wrltten 
or printed notice stating the amount of such premium or Interest due on such 
poliey, the place where said premium or Interest should be paid, and the per- 
son to whom the same is payable, shall be duly addressed and mailed to the 
person wnose life is assured, or the assignée of the poliey, if notice of the as- 
signment has been given to the company, at his or her last known postofûce 
address, postage paid by the company, or by an agent of such company or 
person appointed by it to coUect such premium. Such notice shall further 
State that unless the said premium or interest then due shall be paid to the 
company or to a duly appointed agent or other person authorized to coUect 
such premium within thirty days after the mailing of such notice, the said 
poliey and ail payments thereon wlU become forfeited and void. In case the 
payment demanded by such notice shall be made within the thirty days lim- 
ited therefor, the same shall be taken to be In fuU compllance with the require- 
ments of the poliey in respect to the payment of said premium or interest, 
anything therein eontained to the contrary notwlthstanding; but no such pol- 
iey shall in any case be forfeited or declared forfeited or lapsed until the expi- 
ration of thirty days after the mailing of such notice: provided, however, 
that a notice stating when the premium wlU fall due, and that if not paid, 
the poliey and ail payments thereon will become forfeited and void, served 
in the manner hereinbefore provided, at least thirty and not more than 
sixty days prior to the day when the premium is payable, shall hâve the same 
effect as the service of the notice hereinbefore provided for.' 

"Sec. 2. The afhdavit of any one authorized by section one to mail such 
notice, that the same was duly addressed to the person whose life is assured 
by the poliey, or to the assignée of the poliey, if notice of the asslgnment has 
been glven to the company, in pursuance of said section, shall be presumptive 
évidence of such notice having been given." 

After averring that the poliey was a New York contract, and that in the 
application for the poliey it was stipulated that it should at ail times and 
places be construed to be a contract made in the city of New York, the déclara- 
tion avers that the défendant company failed to give or mail the notice re- 
(luirtd by the said statute, but did mail a notice on the Ist day of September, 
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1891, to the tnsured, that the saîd premlum was payable October 1, 1891, 
whlch the plaintiff arers was only 29 days, and not the 30 days required by 
the statute, wlierefore the policy remains In full force and effeet. It is then 
déclared that the life assured kept and performed ail the conditions re- 
quired of him except the nonpayment of the premiums payable October 1, 
1891, April 1, 1892, October 1, 1892, April 1, 1898, October 1, 1893, and April 
1, 1894. The déclaration is not very elear In its allégations, but may be taken 
to aver— what Is understood to be the fact— that after the notice mailed on the 
Ist day of September, 1891, no notice was given by mail of the subsequently 
accruing premiums, which were not pald. This may be held to be included 
in the gênerai averment that the défendant failed to comply with the statute 
in regard to notice, and that the said policy is still in full force and efCect. 
There is a demurrer to this déclaration upon the foUowing grounds: 
Fltst. The déclaration shows that notice was mailed on the Ist day of Sep- 
tember, 1891; that the next premium payable was October 1, 1891, which the 
life assured or the plaintiff failed to pay. Therefore it appears that the 
policy was forfelted for the nonpayment of the premium due October 1, 1891. 
Second. The déclaration shows that the flrst year of Insurance expired at 
noon on the Ist day of April, 1890; that the company agreed by the contract 
to renew and extend the Insurance each succeeding year, upon the payment 
of the annual renewal premium for the actual âge attained according to the 
giren sehedule, the payments to be made in semiannual équivalents, payable 
on the Ist days of October and April, respectively, in each succeeding year; 
that the life assured pald only down to and including the payment due the 
Ist day of April, 1891, failing to pay the premiums due on the Ist days of 
October, 1891, April and October, 1892, April and October, 1893, and April, 
1894; that if the notice mailed on the Ist day of September, 1891, was invalid 
for any reason, then the only effeet of its invalldity was to extend and renew 
the policy of Insurance to the Ist day of April, 1892, and not thereafter; that, 
if no notice was then given, the only effeet of the failure was to renew the 
policy to the Ist day of October, 1892; that after that date the above statute 
of 1877 was altered, amended, and repealed by section 92 df ehapter 690 of 
the Laws of New York for 1892, which is as follows: "Sec. 92. No Forfeiture 
of Policy without Notice. No life Insurance corporation dolng business in this 
State, shall déclare forfeited or lapsed, any policy hereafter issued or re- 
newed, and not issued upon the payment of monthly or weekly premiums, or 
unless the same is a term insuranee contract for one year or less, nor shall 
any such policy be forfeited or lapsed by reason of nonpayment when due of 
any premium, interest or installment or any portion thereof required by the 
terms of the policy to be paid, unless a written or prlnted notice stating the 
amount of such premium, interest, installment or portion thereof, due on such 
policy, the place where it should be paid, and the person to whom the same 
is payable,, shall be duly addressed and mailed to the person whose life is in- 
sured, or the assignée of the policy, if notice of the assignment has been given 
to the corporation, at his or her last known postoffice address, postage paid 
by the corporation or by an olHcer thereof, or person appointed by it to coUect 
such premium, at least flfteen and not more than forty-five days prior to the 
day when the sarhe is payable. The notice shall also state that unless such 
premium, interest, installment, or portion thereof, then due, shall be paid to 
the corporation, or to a duly-appointed agent or person authorized to coUect 
such premium by or before the day when It falls due, the policy and ail pay- 
ments thereon will become forfeited and void except as to the right to a surren- 
der value or paid up policy as in this ehapter provided. If the payment de- 
manded by such notice shall be made wlthin its time llmited therefor, it shall 
be taken to be in full compliance wlth the requirements of the policy in respect 
to the time of such payment; and no such policy shall, in any case, be for- 
feited, or déclared forfeited, or lapsed, until the expiration of thirty days 
after the mailing of such notice. The affldavit of any officer, clerk or agent 
of the corporation, or of anyone authorized to mail such notice, that the 
notice required by this section has been duly addressed and mailed by the 
corporation issuing such policy, shall be presumptive évidence that such notice 
has been duly given." This section was amended by ehapter 218, Laws 1897, 
by adding the following: "No action shall be maintained to recover under a 
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forfelted policy, unless the same is Instituted -wlthin one year from the day 
upon which default was made in paying the premium, Installment, interest or 
portion tliereof for wliicli it is claimed that forfeiture ensued." 

After tlius pleading tlie New Yorli statute of 1892, the second ground of the 
demurrer proceeds to aver that the efflect of the act of ISifâ was to so amend 
the law Qf 1877 in respect of such forfeitures and lapsing of policies as to ex- 
cept from the opération of the law of 1877 ail policies based upon the payment 
of monthly or weekly premiums, "or where the policy issued was for a term 
of one year or less"; that it appears from the averments of the déclaration 
that the contract of Insurance set_ out was for a term of one year or less, 
wherefore the policy was not wittiin the opération of the law of 1S77; and 
that upon the failure of the life assured or the plaintiff to pay the premiums 
due April 1 and October 1, 1892, and the subsequently accruing premiums, by 
the express terms of the policy it became lapsed and forfeited. 

Third. The third ground of demurrer Is that the déclaration shows that 
the policy insured the life assured from the Ist day of April, 1889, until the 
Ist day of April, 1890; that it was the agreement of the défendant Company 
to renew and extend the life Insurance under like conditions during each 
succeeding year of the life assured, upon the payment of the annual renewai 
premiums for the actual âge attained, according to the rates in the schedule, 
the payments to be made semiannually on the Ist days of April and October 
in each succeeding year; that since the déclaration shows that the premiums 
were only paid down to and including the Ist of April, 1891, and that there 
~was a failure to pay the premium of October 1, 1891, under the terms of the 
policy the renewai efflectuated April 1, 1891, expired April 1, 1892; that the 
failure of the défendant company to give the requlred statutory notice of the 
premium due October 1, 1891, could do no more than would hâve been done 
by the premium if paid, namely, to continue the policy in force until April 1, 
1892, by the very terms thereof; that the stipulation on the part of the de- 
fendant company to renew the policy for another year from April 1, 1892, 
to April 1, 1893, depended upon the performance by the assured of a précèdent 
condition, namely, the payment of the renewai premium of April 1, 1892, 
which condition not haviug been performed, the policy was, by its own terms, 
lapsed and forfeited. 

The above statement of the third ground of demurrer is somewhat more 
spécifie than the demurrer itself, and comprehends a suggestion made at the 
argument, namely, that the failure of the Insurance company to give notice 
of the forthcoming premium could hâve no more effect than the payment of 
the premium itself would hâve had; but it is a fair inference to be deduced 
from the groundwork of the demurrer, and is hère stated in that form to ex- 
hibit more fully the cause of the demurrer. 

Wilkerson & Pierson, for plaintiff. 
Frank P. Poston, for défendant. 

HAMMOND, J. (after stating the facts as above). This demnrrer 
must be sustained. Tlie plaintiff daims too much for the effect of 
the failure to give notice of the forthcoming premium due October 1, 
1891. It may be conceded, as it must be, that the 29 days of the 
actual notice is not the 30 days of the statute, and yet it does not 
follow that this policy of insurance was forever kept in force there- 
after by that mère circumstance. The forfeitures incurred in the 
failure to pay the subsequently accruing premiums of April and Octo- 
ber, 1892, of April and October, 1893, and of April, 1894, must each 
dépend upon its own circumstances, and neither of thèse failures can 
receive any aid from the failure to give notice of the premium due on 
the Ist of October, 1891. 

The real question in this case is whether or not the failure to pay 
the premium due on the Ist of April, 1892, has been excused by any 
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avèrments Of this declaratîonl But, before considering that question, 
ît is well eiiough to noté that, by the tenus of this poliey, thèse were 
not semiannual premiums. The premiums of the poIicy are annual 
premiums; but it is agreed that each premium may be paid "in semi- 
annual équivalents," payable on the Ist days of April, and October. 
Nevertheless, the whole poÛcy shows that the groundwork of it is 
annual premiums, the importance of which distinction is apparent 
when the poliey is read in référence to the statutory régulations in- 
Tolved in the controversy. 

It was indeed decided in Fearn v. Ward, 80 Ala. 555, 563, 2 South. 
118, that: 

"The contract of Hfe Insurance has its Inceptîon in the issue of the poliey, 
' and is a complète and entire contract for the life of the assured, eontinuing 
durlng life, and payable at death when no earlJer deflnlte per;iod is flxed, but 
subject to be dlseontlnued by nonpayment of tl^e premiums as agreed, such 
payments belng conditions su))sequent. The annual premium is not paid 
in considération of Insurance for a single year, and its payment is not a con- 
dition précèdent to renewal. Bach premium eonstitutes a part of the con- 
sidération of the contract as one and entire, and the amount is fixed and reg- 
ulated by the prospective duratlon of the life of the assured, whlch enters as 
an élément Into the contract". 

This also had been decided before, in the case of Insurance Co. v. 
Statham, 93 U. S. 24. It is admitted in this opinion that the con- 
trary view has been taiîen by respectable authorities, but that is 
undoubtedly the gênerai rule. However, this is to be understood only 
of the character of contracts involved in those cases where the Insur- 
ance was of the form in controversy in those cases. To use the lan- 
guage of the Statham Case, "thèse policier did assure the life of the 
party named in a spécifie amount for the terni of his natural life." 
And it is to that kind of a poliey that those adjudications must be 
conflned. They do not establish, and it cannot be afiirmed, that ail 
policies of insuranee are in that form, or of that kind. And there is 
no reason why an insrurance company and the party assured may not 
make an agreement for a poliey of insuranee from year to year if they 
choose to do so, and that is precisely what the parties to this con- 
tract did. If they had set to work to make a contract with the in- 
tention of putting it in a form that wduld obviate the ruling in those 
two cases, they could not more effectually hâve accomplished that pur- 
pose than they hâve by the language of the poliey now involved. Its 
distinct promise to pay is at the death of the life assured, provided such 
death shall occyr before 12 o'clock hoon on the Ist day of April, 
1890, — precisely one year from the date of the poliey. This was an 
insuranee for a single year, and no more. The next succeeding clause 
of the poliey prescribing tiie terms upon which it might be extended 
distinctly sayS: that such renewals shall be for each succeeding year 
of the life assured, from the date thereof. And . the mère reading 
of the whole stipulation shows that the poliey is an insuranee for 
one year, with the right of renewal at the expiration of each year of 
insuranee; and it is no more than this. There is no principle of law 
which disables the parties from making a contract like that, and there- 
fore the décisions which hâve been cited do not apply to this case. 

Under the New York statute of 1877 (chapter 321), quoted in the 
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foregoing statement, there would be no doubt, in my judgment, of the 
right of the plaintiff to recover on this policy. The proviso of the 
first section was not complied with, because there were only 29 days 
of notice given, stating when the next preminm would fall due, by the 
letter whieh was mailed on the Ist day of September, 1891. This was 
distinctly decided in the case of Hieks v. Insurance Co., 9 C. C. A. 
215, 60 Fed. 690, which décision is supported by the adjudications in 
the state of New York upon that subject. The premium falling due 
'on the Ist of October, 1891, not being paid, did not cause a lapse of 
the policy, or entitle the défendant to déclare a forfeiture, for it was 
only by giving a new notice under the main requirement of the act 
that the défendant company could hâve secured a lapsing or forfeit 
of the policy for the failure. It is not shown by anything in the rec- 
ord, and it was not pretended in the argument, that any such notice 
was given. Neither did the company give the notice required by 
the statute when the premium f ell due on the Ist of April, 1892 ; nor 
the semiannual premium that f ell due on the Ist of October, 1892 ; nor 
the semiannual premium that fell due on April 1, 1893 ; nor the semi- 
annual premium that fell due October 1, 1893; nor that of April 1, 
1894. As to none of thèse failures did the company take the pains 
to give the life assured or the beneficiary notice that a forfeiture would 
be claimed for such nonpayment, and, not having done this, they could 
claim no forfeiture for any of those failures, under the act of 1877. 

But it is my opinion that the case is governed, not by the act of 
1877, but by chapter 690 of the Acts of 1892, quoted in the foregoing 
statement. The date of the passage of that act does not appear, 
but, if it be assumed that it was passed on the very last day of the 
year 1892, it would govern the premium falling due April 1, 1893, 
October 1, 1893, and April 1, 1894, none of which were paid, and as to 
none of which, under the act of 1892, was the life assured or the 
plaintiff entitled to notice as prescribed by the act, because, as I 
hâve endeavored to show, this was "a term Insurance contract for one 
year," which was especially excepted from the provisions of that act 
requiring notice to be given to secure a forfeiture on the part pf the 
insurance company. I do not see that there is any room for doubt of 
this proposition. 

But the plaintiff undertakes to escape a forfeiture under that act by 
contending that this policy is governed by the act of 1877, and not the 
act of 1892. The reasoning upon which this contention goes is that 
the provisions of the act of 1877 were incorporated by the statute into 
the policy with the same effect as if the provisions of that act re- 
quiring notice had been, in terms, written in the stipulations of the 
policy itself, and that the subséquent act of 1892 is of no effect, be- 
cause it would be unconstitutional as applied to such a contract, by 
impairing its obligation. I cannot assent to this. If the provisions 
of the statute as to notice had been written in the policy as agreements 
of the parties, that would hâve been their contract, and, of course, 
the law could not make another contract for them; wherefore it would 
be enforced by the courts as the agreement of the parties. But the 
statute did not undertake to make a contract of insurance for the par 
tiea It was only a statutory régulation for the government of insur- 
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ance companies, compelling them to give notice, as required by tlie act, 
of the nonpayment of premiums, before they would be allowed to dé- 
clare a policy forfeited-according to its stipulations. It was a régula- 
tion that the législature had a right to make. It was a beneflcent 
régulation for the relief against a f orfeiture created under the contract, 
which it was entirely compétent for the législature to withdraw, alter, 
or amend, ae to it might seem best. Surely, if we turn the principle 
contended for the other way, its opération would be denied by the 
plaintiff and her counsel; that is to say, if an Insurance cômpany should 
contend that at the time of the passage of the act it had already issued 
a policy defining the terms of forfeiture, and that it was net within 
the power of the législature to impair the obligation of that contract, 
by importing into it a diiïerent stipulation or provision as to the con- 
ditions of forfeiture, the beneficiaries would deny that such législa- 
tion unconstitutionally impaired the obligation ; but, if the législature 
has the power to import into an existing contract such a régulation for 
giving notice without impairing the obligation of the contract as to 
the Insurance company, it has the right to take it away by repeal, 
without impairing the obligation as to the beneflciary. 

Jadge Wallace says, in the case of Hicks v. Insurance Co., supra, 
that the policies, being New York contracts, were, of course, dom- 
inated by the statute respecting forfeitures as completely as though the 
statutory conditions had been explicitly incorporated in them. This 
is true only sub modo; but it was not the intention of the learned 
judge to déclare that a repeal of a statute respecting forfeitures would 
impair the obligation of the contract. He had no such question as 
that before him, and the inference that is drawn from this segregated 
sentence of his is quite gratuitous. It must rest upon its own merits, 
and can hâve no aid from this sentence of that décision. Such stat- 
utes as thèse assume by their verj' existence that the parties hâve, by 
the terms of their contract, incurred a forfeiture, and they had no 
design of prescribing conditions under which a forfeiture should take 
place, but only those under which, by législative bounty, the forfeiture 
should be condoned or relieved against after it had been incurred. 
They are not sta tûtes of contract, but remédiai statutes; and as to 
thèse the rule is that they are not a part of the obligation of the con- 
tract. It is not because of the effect of either of thèse statutes that 
we hâve under considération that the plaintiff or the beneflciary has 
not incurred a forfeiture strictly according to the terms of the con- 
tract, but only that the législature of New York, having authority over 
contracts made within the state of New York, has relieved her against 
a forfeiture so far as the statutes apply, but no further. One who 
grants a bounty may withdraw it ; and it is a mistake to suppose that 
the right to it becomes perpétuai because it has once been granted, 
where the nature of the gift is such that it must recur from time to 
time. 

I do not see that the case of McCracken v. Hayward, 2 How. 608, 
cited by counsel for plaintiff, has any bearing on the question. In 
that case it was determined that a state law which prohibited property 
from being sold on exécution at less than two-thirds of its appraised 
value impaired the obligation of contracts; and this, because the plain- 
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tiff had a right, at the time the contract was made, to a judgment and 
exécution according to the then-existing laws, which right was as es- 
sential a part of the obligation of the contract as if it had been 
set forth in its stipulations in the very words of the statute relating 
to judgments and exécutions. And, where the existing law allowed 
the sale of defendant's property, to take that right away was to impair 
the obligation of the plaintifl's contract. But, before that, in the 
opinion, the court had been very careful to say that this did not apply 
to ail State législation on existing contracts as répugnant to the con- 
stitution, and the court cited as illustrations such acts of the légis- 
lature as recording acts under which an elder grantee would be post- 
poned to a younger. Though the effect of such a law is to render the 
prior deed void as against a subséquent purchaser, it is not a law im- 
pairing the obligation of contracts. And so of statutes of limitations 
and kindred acts. It is said that the validity of such acts cannot be 
questioned; that the time and manner of their opération, the excep- 
tions to them, and the acts from which the time limited shall begin to 
run, will generally dépend on the sound discrétion of the législature, 
according to the nature of the titles, the situation of the country, and 
the emergencies which led to those enactments. It is, in my judgment, 
to this class of législation that thèse New York statutes apply, and 
not tlie other. The court cites in support of this classification the case 
of Jackson v. Lamphire, 3 Pet. 280, where it was held that a patent 
of land from the state did not imply that the patentée or his assigns 
should enjoy the lands free from législative régulation, but only that 
the state would not impair the force of the grant; and régulations re- 
quiring them to be recorded, containing certain limitations as to time, 
were held by the court not to impair the obligation, whether the act 
of the législature was one of limitations, or a recording act, or a law 
sui juris, called for by the peculiar situation which invoked its enact- 
ment. 

In Insurance Co. v. Cushman, 108 U. S. 51, 65, 2 Sup. Ct. 245, the su- 
prême court says: 

"The laws with référence to which parties may be assumed to bave con- 
tracted were those which in their direct and necessary légal opérations con- 
troUed or affected the obligations of such contract" 

And it was held that a réduction in the interest as between the pur- 
chaser at the sale and the party entitled to redeem did not impair 
the obligation of the contract. 

In the case of Ewell v. Daggs, 1.08 U. S. 143, 150, 2 Sup. Ct. 413, 
it was held that the repeal of a statute of Texas which made contracts 
void for usury acted retrospectively, and took away the right of the 
défendant to make the défense of usury, but that such repeal was not 
législation impairing the obligation of contracts. Mr. Justice Mat- 
thews uses this pertinent language: 

"The efCect of the usury statute of Texas was to enable the party sued to 
resist the recovery against him of the interest which he had contracted to pay, 
and it was in its nature a pénal statute, inflicting upon the lender a loss and 
forfeiture to that extent. Such has been the gênerai, if not the unlform. 
construction placed upon such statutes. And it has been quite as generally de 
cided that the repeal of such laws without a saving clause operated retro- 
spectively, so as to eut ofC the défense for the future eveu upon actions upon con- 
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ir^cts| prevIousJy made. And such laws, operating with that effect, hâve been 
dp&ld as agalnst ail objections on the ground that they deprlved parties of 
Véétèd'.rlèhts, drlmipalréd the obligation of cbntràçts. * • * And thèse de- 
éîSloâs feât ùpon solid groUnd. Independent of the nature of the forfeiture 
as a penalty, which Is taken away by a repeal of the act, the more gênerai 
and deeper princîple on which they are to be supported is that the right of a 
défendant to ayoid his contract is given to him by. statute, for purposes of Its 
own; and not beeause it affects the merits of hls obligation; and that what- 
ever the statute glves, under suCh clrcumstanees, as long as it remains in 
fierl, and not reallzed by having passed iinto a complète transaction, may, 
by a subséquent statute, be taken iRway. It is a. privilège that belongs to 
the remedy, and forms no élément in the rights that inhere in the contract. 
The benèflt whicii he has réceived as the considération of the cbiitract which, 
eontrary to la"*, hè actually made, is Just ground for imposing upon him, 
by subséquent législation, the liàbility which he ■ InteMed to incur. That 
principle has been repeatedly annoupced and acted upon by this court. -* * « 
The right which the curative or repealing act takes away in svch a case is 
thé right in the party to avoid his' Contract,— a naked légal right, which it is 
tsually nnjust to insist upon, and' which no constitutlonal provision was ever 
designed to protect." 

In the case of Gross t. Mortgage Co., 108 U. g. 488, 2 Sup. Ot. 
947, the above «àse of Ewell y. Daggs was reaflîrmed in its applica- 
tion to statutes which made yàli<î çontracts which had pi^evionsly been 
invalid on àccount of their noncompliance with proiûbit^ve acts of the 
législature; and it is held that tbçse subséquent statutes were not 
unconstitutionJ^l, as depriving ttije person of his property without due 
prpcess of law; and Mr. Justice Harlan makes this observation in re- 
gard to suçji statutes: 

"When the législative department remoyed the inhibition Imposed, as well 
by statute as by the public policy ot the state,, upon the exécution of a con- 
tract like this, it cànnot bé sald that ëàch législation, although rétrospective 
la its opération^ Impaired the obligation of the contract It rather enables 
. th« parties to enforce the contract tchlch they intended to make. It is, in 
effect, a législative déclaration that the mortgagof shall not, in a suit to en- 
forcé the lien ^ven by the mortgage, shleld hlmself behlnd any statutory 
prohibition of public policy which prevented the mortgagee, at the date of the 
mortgage, from taking the title, Which was intended tobe passed as security 
for the mortgage debt." 

Purther quotîng from a previous case, he remarks: 

"It is not easy to percelye how a. law which gives validlty to a vold con- 
tract can be said to Impair the obligation of that contract." 

INor is it easy to see how a law which restores the stipulations of a 
vaïid contract, that hâve been interrupted by the opération of a stat- 
ute, can be said to impair the obligation of a contract. Counsel on 
neither side hâve cited any case where the question of the impairment 
of the obligation of a contract in its application to- statutes- like thèse 
of the state of New York, requiring notice to be given before forfei- 
ture of a policy of Insurance can be insisted upon, has been consid- 
ered or determined, and I hâve found none. But I feel quite sure that 
the principle enunciated by Mr. Justice Matthews in the case above 
cited fuUy applies to such statutes. Thèse parties agreed that the 
nonpayment of the premium should work a forfeiture. The statute 
stepped in to relieve against the hardness of that contract, but it cre- 
ated no other or différent contract from that which the parties had 
made. Hence the repeal of the statute only operated to restore the 
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stipulations of the agreéliient as made betwéen the parties themselves. 
It is my opinion that the New York act of 1892 operated to repeal the 
act of 1877 in the matter of statutory régulations concerning notice, 
and that by the act of 1892 this policy was especially excepted because 
it is "a term insurance contract for one year." It operated retro- 
spectively, as the act of 1877 did, because by its very tenus it applied 
to every policy thereafter issued or renewed. The régulations of thèse 
two acte as to the notice to be given applied to protect the beneâciaries 
npon premiums renewed upon policies already existing, as well as to 
premiums upon policies thereafter issued; and, of course, if the act 
applies to require notice as to previously existing policies, the later 
act, exempting thèse renewals from the requirements of notice, also 
applies to then-esisting policies in its relation to the renewal of pre- 
miums. Therefore, when the plaintiff or the life assured did not pay 
the premiums accruing on the Ist of April, 1893, the Ist of October, 
1893, and the Ist of April, 1894, the policy lapsed, and the forfaiture 
was complète, notwithstanding that no notice was given. Demurrer 
sustained, and suit dismissed, at plaintifE's cost. 



In re CUETIS et aL 
(District Court, S. D. Illinois. January 24, 1899.) 

L Bankruptoy— State Insolvenct Law Suspendbd. 

The Illinois act of July 1, 1877, regulating voluntary assignments for 
the beneflt of creditors, and conferring on county courts of the state ju- 
risdiction to administer estâtes so assigned, and to secure their equal 
distribution among creditors, aecording to the provisions of the act, is 
a gênerai insolvency law; and its opération was suspended from and 
after July 1, 1898, by the enactment of the national bankruptcy law on 
that day. 
2. Samk— FoLixjwiNO Statb Décisions. 

A décision of the suprême court of a state, that a statute of that state 
regulating the administration and distribution of estâtes under gênerai 
assignments for the benefit of creditors is an insolvency law, wlll be fol- 
lowed by the fédéral courts of bankruptcy in deciding upon the eŒeet 
of the enactment of the national bankruptcy law upon the opération of 
such statute. 
8. Samb— AssiGNMENT TJnder State Law Void. 

A voluntary gênerai assignment for the beneflt of creditors, made 
under a state insolvency law after the enactment of the national bank- 
ruptcy law, is an act of bankruptcy, contrary to the spirit of the bank- 
ruptcy act and to publie policy as manifested therein, and, as against 
proceedings in bankruptcy subsequently instituted against the assigner, 
is void; and proceedings had in a state court upon such assignment, in 
aecordance with the state law, are coram non judice, and do not prevent 
the court of bankruptcy, upon a proper pétition against the assignor. 
from adjudglng him bankrupt, and proceeding to the administration and 
distribution of his estate. 
4. Same— Pbtitioning Chbditors— Estoppel. 

An insolvent debtor havlng made a gênerai assignment for the benefit 
of creditors pursuant to a law of the state, one of l^is creditors was in- 
duced to join with the debtor and his assignée in a pétition to the state 
court having jurisdiction of the estate for a decree authorizing the con- 
veyance of land of the debtor to such créditer in part payment of his 
claim, on the promise that he should receive a bond to indemnify hlm 

91 F.-47 
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for any money he might be required to pay back in case the assets proved 
Insufflcient to pay other creditors proportionally; but nelther the convey- 
ance nor the bond was given. The créditer afterwards joined with 
otliers in a pétition in involuntary banliruptcy against the debtor. Held, 
that the latter could not set up an estoppel against the petitioning créd- 
iter based on his participation in the proceedings in the state court. 
5. Samb. ' 

Where a debtor malies a gênerai assignment for the beneflt of cred- 
itors under a state statute providlng for the administration and distribu- 
tion by the state courts of estâtes so assigned, which statute requires 
creditors to flle their daims within three nionths after notice from the 
assignée, on pain of being postponed until ail proving creditors are paid 
in fuU, a creditor who files his elaim, but dérives no actual beneflt from 
the assignment, the same being unlawful and void as being contrary to 
the national banliruptcy law, is not thereby estopped to file a pétition in 
Involuntary bankruptcy against the debtor. 

lù Bankruptcy. Pétition in involuntary bankruptcy against Tlieo- 
dore E. Curtis, Augustin A. Curtis, Frederick H. Curtis, Albert Kohrer, 
John D, Batty, and James E. Hutchinson, surviving partners of Levi 
H. Henry, deceased. 

Wilson & Warren and Sinith & Hairgrove, for petitioning cred- 
itors. , 

John A. Bellatti and Brown, Wheeler, Brown & Hay, for respondent 
debtors. 

ALLEN, District Judge. On the llth day of August, 1898, certain 
co-partners, doing business in Waverly, Morgan county, 111., under 
the flnn name and style of the Bank of Waverly, made a gênerai assign- 
ment of their individual and partnership property for the beneflt of 
their creditors. This assignment, by its terms, vras made pursuant 
to an act of the gênerai assembly of the state of Illinois entitled "An 
act .conceming voluntary assignments, and conferring jurisdîction 
therein upon county courts," in force July 1, 1877. A. W. Eeagel, 
the assignée, took possession only of the partnership property, and 
proceeded, under the direction of the county court of Morgan county, 
to administer the estate. Pursuant to section 2 of the state statute, 
the assignée notifled ail of the creditors to présent to him their claims, 
under oath or aflArmation, within three months. The tenth section 
of the statute provides that creditors who do not file their claims with- 
in that time shall not participate in the dividends until after the pay- 
ment in full of ail claims so presented. Among the creditors who 
filed their claims under oath were George W. Caruthers, William 
T. Cox, and William A. Sims and others, who are petitiouers herein. 
On the 23d day of September, 1898, the insolvent co-partners, Eeagel, 
their assignée, and the creditor George W. Caruthers, flled a pétition 
in the Morgan county court, and procured to be entered therein on the 
same day a decree authorizing and directing Eeagel, assignée, Albert 
Eohrer, one of the co-partners, and his wife, Jane G. Eohrer, to ex- 
écute and deliver to Caruthers a warranty deed conveying certain 
land, said to be the individual property of the co-partner Eohrer ; the 
conveyance to be in part payment of Caruthers' claim; the decree, 
however, providing that such crédit on Caruthers' claim should be 
subject to a proportionate rebate in the event that the asséts of the 
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estate should be insufflcient to pay ail of the creditors in fulT. Caruth- 
ers joined in the pétition, and acquiesced in the entry of the decree, 
upon the express understanding, however, and agreement of iVlbert 
Eohrer, one of the partners, made in the présence and with the ap- 
proval of Eeagel, the assignée, that they would provide him with a 
certain bond, fully indemnifying him for any moneys wliich he might 
be required to pay back, in the event the estate did not pay out in 
full. This bond they failed or refused to provide, and the conveyance 
to Caruthers was never made, but, instead, the assignée made ar- 
rangements to dispose of the land otherwise. On the Ist day of No- 
vember, 1898, — at the very earliest date possible, under the national 
baukrupt act, — Caruthers, Cox, and Sims, whose claims aggregated 
about $18,000, flled their pétition in this court, praying that the co- 
partners doing business as the Bank of Waverly might be adjudged 
bankrupts, alleging as an act of bankruptcy the making of the gên- 
erai assignment to Reagel for the beneflt of their creditors. After- 
wards other creditors joined in this pétition. No question is made 
but that the requisite number of creditors and amount were joined 
in the pétition. The debtors flled an answer to this pétition, in which 
they admitted the act of bankruptcy, but alleged that the petitioners 
were estopped to set it up as such, by reason of their having flled 
their claims under it with the assignée, and that Caruthers was also 
estopped by reason of his participation in the Morgan eounty court 
proceedings. The act of banliruptcy being admitted, the question 
to be determined is whether this estate shall be administered in this 
court, and the property secured to the creditors, in the manner pro- 
vided by the national bankrupt act, or whether it shall be administered 
under the gênerai assignment made by the debtors in the eounty 
court. 

There can be no doubt but that from the Ist day of July, 1898, the 
date of the passage of the national bankrupt act, the opération of ail 
state insolvency laws was suspended. Manufacturing Co. v. Hamil- 
ton (Mass.) 51 N. E. 529; In re Bruss-Ritter Co., 90 Ped. 651; and In 
re Rouse, Hazard & Co. (Oct. term, 1898; Cir. Ct. App. 7th Cir.) 91 
Fed. 96. If this estate is to be administered under the gênerai assign- 
ment, it must be in the eounty court, and pursuant to the provisions 
of the Illinois statute, recited in the deed of assignment, giving eounty 
courts jurisdiction of such proceedings, and providing the manner 
in which the estate shall be secured to creditors. It is contended, 
however, that the particular statutes of Illinois relating to voluntary 
assignments are not such insolvent laws as are suspended by the 
national bankrupt act. But this question is not now an open one, 
since the suprême court of Illinois, in Hanchett v. Waterbury, 115 
m, at page 227, 32 N. E. 196, thus interprets this very statute: 

"A careful considération of the several sections constituting the ahove act— 
particularly the seventh and last— leaves but little, if any, doubt in our minds 
that it is essentlally, in its framework and détail, a gênerai insolvent law, 
and that it was so intended by the législature. By its provisions a new and 
spécial jurisdiction is created and conferred upon the eounty courts of the 
State, in exercise of which it is manifest they would, to say the least of it, 
be greatly embarrassed If any interférence with them by other tribunal» 
TT'ere permltted, where the jurisdiction has once attached. Indeed, to permit 
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sueh Interférence would practlcally defeat the chief object of the statute, 
namëly, io prbvlde a convenient, expedltious, and Inexpensive tribunal, 
through thè liistrumentality of whlch an insolvent debtor may make an en- 
tirely équitable distribution of his effects among bis creditors." 

This construction of this law of Illinois by the suprême court of the 
state is conclusive upon this court. 

In addition to this characterization by the suprême court of Illi- 
nois, it is to be observed that the main objects of this statute and of the 
national baiikrupt act are identical. In Boese v. King, 108 U. S. 379, 
2 Sup. Ot. 765, the suprême court of the United States, in writing of 
tïie last banlirvipt act, finally states: ' 

"The primary object of which, as tbls court bas frequently announced, 
was to séciire eqnality among the creditors of a bankrupt" 

And this same conclusion was rekched and announced in Buchanan 
V. Smith, 16 Wall. 277, and Mayer V. Hellman, 91 U. S. 496. In White 
V. Gotzhausen, 129 U. S. 329, 9 Sup. Ct. 309, the voluntary assign- 
ment act of Hlinois was aiso before the suprême court of the United 
States ; and, speaking of its object, it is there said : 

"The ma:in object of this législation IS manifest. It is to secure equallty 
of right among the creditors of a debtor who makes a voluntary assignment 
of his property." 

The object of enumerating in the national bankrupt act what shall 
constitute an act of bankruptcy is for the very purpose of specifying 
with certainty what estâtes shall be administered in the bankrupt 
court. And, in declaring that whosoever should attempt to distribute 
his estate by a gênerai assignment should be adjudged a bankrupt, it 
is also the plain intent of the law that such person should not be 
permitted, af ter the Ist day of July, 1898, to do so, but, instead, 
such estate must be administered in the précise manner pointed ont 
by the national bankrupt act. From this it is obvions that not only 
the main objects of the state and fédéral laws are identical, but also 
that they both expressly providé a manner of administering the estate 
of whosoever shall make a gênerai assignment. ïhis being the case, 
one must yield to the other. One must be operative, and the other 
inoperative. Both cannot be in full force and eflect at the same time. 
Which remains paramount and operative cannot be in doubt. That 
the state law shall be suspended is now well settled, and it is therefore 
the opinion of this court that the proceedings under. the gênerai assign- 
ment made by tbe Bank of Waverly, and in the Morgan county court, 
are whoUy unauthorized and void. Public policy, as manifested by 
the bankrupt act, demanda that ail insolvent estâtes (of a certain 
value) shall be administered in the bankrupt court, and in accordance 
with a uhiform system. The contract of assignment of August 11, 
1898, which provides for administering the estate, not under the super- 
vision of the bankrupt court and in accordance with the provisions of 
tie bankrupt act, but in accordance with the statutes of Illinois, is 
contrary alike to the spirit of the national law now in force and to 
public policy. As against the proceedings hereiïi in bankruptcy, the 
assignnient under the state law is void. Although the bankrupt act 
of 1867 did not go as far as the présent act does, and did not provide 
that the mère making of an assignment, per se, was an act of bank- 
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ruptcy, jet, whenever the suprême court could, it took the opportunity 
of declaring that, as against proceedings in bankruptcy, such assign- 
ments were Toid. Keed v. Mclntyre, 98 U. S. 509; Boese v. King, 
supra. If the state law under which this assignment was made was 
•in full force and effect, then, for the purpose of conveyance and ad- 
ministration under such law, the assignment might be treated as only 
voidable. But, congress having enacted a law which suspends the 
opération of that and every other state insolvent act, it follows that 
for the purpose of enforcing the fédéral statute, and as against pro- 
ceedings thereûnder, ail such assignments must be held to be void. 
In Ex parte Lange, 18 Wall. 163, the suprême court, in dealing with 
the question of void and voidable instruments, says : 

"The distinction between void and merely voidable judgments are very 
nice, and they may fall under the one class or the other as they are regarded 
for différent purposes." 

For the purpose of enforcing the national bankrupt act, which is 
the duty of this court, the assignment can only be cônsidered as void. 
As the suprême court said in Mayer v. Hellman, supra, after an- 
nouncing the object of the bankrupt act : 

"For that purpose it sets aside ail transactions, had within a prescribed 
period previous to the pétition in banljruptcy, defeating or tending to defeat 
such distribution. It reaches to proceedings of every form and kind under- 
taken or executed within that period, by which a préférence can be secured 
to one creditor over another, or the purpose of the act evaded." 

If the assignment in question is not to be cônsidered void, then the 
purpose of the fédéral act is not only evaded, but thwarted, since the 
assignment expressly provides for the administration of the estate 
in a manner which directly confiicts with the national bankrupt act. 
Aiter the Ist day of July, 1898, proceedings in state courts under 
state insolvent laws are, as against proceedings under the national 
bankrupt act, coram non judice. Such proceedings hâve no validity, — 
no more than hâve proceedings in a state court when once a cause has 
been properly removed therefrom into a fédéral court. Steamship Co. 
V. Tugman, 106 U. S. 118, 1 Sup. Ct. 58; Crehore v. Kailway Co., 131 
U. S. 240, 9 Sup. Ct. 692. 

Corning now to the question of estoppel : After having induced the 
petitioner Caruthers to go into the Morgan county court on the ex- 
press promise of furnishing him with a certain bond, which they failed 
to keep, thèse debtors are not now in a position to invoke the doctrine 
of estoppel, which has its basis in equity. From the testimony of 
Caruthers' counsel in that proceeding, who was a witness produced 
at the hearing of this case by the debtors, it is reasonably clear from 
the évidence that Caruthers would never hâve joined in that pétition, 
if he had not been promised a certain indemnity bond. To permit 
his acts in this matter, which were predicated on a promise never per- 
formed, to be now set up against him as an estoppel, by the very par- 
ties who failed to carry out the promise, would do violence to equity. 
The other acts of estoppel relied on are the flling by the petitioners 
of their claims with the assignée. This was in response to the notice 
sent out by the assignée pursuant to the Illinois statute, which pro- 
videe that ail .creditors who do not flle their claims within three 
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months shall not participate in the dividends until ail other creditors 
are paid in full. Under such. circumstances the flling of their claims 
with the assignée was quite natural. But thèse acts of the petitioners 
in no manner induced the debtors to make the assignment, nor did it 
induce them to take any step they would not hâve taken if the petiT 
tioners had not so flled their claims. It is true, the assignée flled 
thèse claims in the county court, and procured an ordér to be entered 
approving them; yet this was done long after the petitioners had insti- 
tuted their proceedings herein in bankruptcy, and without their 
knowledge or assent. So far as the record in this case discloses, the 
petitioners hâve taken no actual or substantial beneflts under the 
gênerai assignment. On the contrary, they moved in this court on 
the very flrst day possible, and therein expressly disaffirmed the un- 
lawful contract, which they had a right to do. Central Transp. Co. 
V. PuUman's Palace-Car Co., 139 TJ. S. 61, 11 Sup. Ct. 478. There were 
no fruits from the proceedings in the state court. There was no judg- 
ment, and the petitioners had a right to withdraw or disafflrm at any 
time before judgment for the purpose of lawful proceedings under the 
bankrupt act. 

But, even if the acts proved were sufflcient in fact to constitute 
an estoppel, I am of the opinion that, as a matter of law, no estoppel 
could arise in this case. The Morgan county court being without 
jurisdiction, ail proceeding;s had therein were void. The contract of 
assignment, being contrary to the spirit of the bankrupt act, and 
against public policy, as manifested thereby, is also void, as against 
proceedings herein. If the estoppel sought to be applied is estoppel 
in record, the first requisite is that the court in which such record 
was made must hâve had jurisdiction. If it be estoppel by deed, the 
instrument must be valid. In the 3d Edition of Bigelow on Estoppel 
(page 286), it is said: 

"It is an essential élément of an estoppel by deed that tlie deed itself should 
be a valld Instrument. A void Instrument, though under seal, does not work 
an estoppel." 

The most vital essential of a valid contract is that the object be 
légal. When a contract is made, the object of which is to distribute 
an estate in a manner contrary to that provided by the fédéral law, 
the object of that contract is illégal. It is an attempt on the part 
of the makers to defy the paramount law of the land. It could not 
be ratified, assented to, or afiirmed, because it could not hâve been 
authorized by either party. In Central Transp. Co. v. Pullman's 
Palace-Car Co., supra, it is said: 

"The contract cannot be ratified by either party, because it could not hâve 
been authorized by either. No performance on either side can give the un- 
lawful contract any validity, or be the foundation of any right of action 
upon it." 

And upon the question of estoppel the court, in the same case, says : 
"But, when the contract is beyond the powers conferred upon it by exist- 
Ing laws, neither the corporation nor the other party to the contract can be 
estopped, by assenting to it, to show that it was prohibited by those laws." 

Again, in Dixon Co. v. Field, 111 U. S, 83, 4 Sup. Ct. 315, the court 
has used this language: 
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"Ail parties are equally bound to know the law, and a certificate reciting 
the actual facts, and that thereby the bonds were conformable to the law, 
when, judicially speaking, they are not, will not make them so; nor can it 
work an estoppel upon the county to claim the protection o£ the law." 

In Durkee v. People, 155 Dl. 367, 40 N. E. 630, the suprême court of 
this State says that: 

"A contract void as agalnst a statute cannot become operative and valid 
through an estoppel. • * * And it would be absurd to say that either 
persons or corporations can abrogate such a statute, upon the theory of an 
estoppel, by simply contracting to do the prohiblted act." 

To the same effect are the décisions of Koch v. Association, 137 lU. 
497, 27 N. E. 530; Cook Co. v. City of Chicago, 158 Dl. 530, 42 N. E. 
67; Whitlock v. McClusky, 91 111. 582; ScovUl v. Thayer, 105 U. S. 
143; Spécial Drainage Dist. Com'rs v. People, 138 111. 96, 27 N. E. 
857; Wright v. De Groff, 14 Mich. 164; Mason v. Mason, 140 Mass. 
63, 3 N. E. 19; Spare v. Insurance Co., 15 Ped. 707; Greenh. on Pub. 
Pol. rule cxxvi., p. 115. A most satisfactory reason for this principle 
is to be found in Re Comstock, 3 Sawy. 218, Fed. Cas. No. 3,078, 
where it is said : 

"The reason of the rule is apparent and satisfactory. The maintenance 
of the publie policy of a state, as manifested by its législation, is of much 
more importance than the real or supposed equities of the parties to an illégal 
transaction, and therefore they are not estopped to show such illegality for 
the purpose of preventing an enforcement of a contract in opposition to such 
policy. Otherwlse the public law and policy would be at the mercy of indi- 
vidual interests and caprice." 

To carry the doctrine of estoppel to the extent contended for in 
this case would be, in effect, to abrogate the national bankrupt act, 
and to revive and render operative state insolvency laws intended 
thereby to be suspended. So it is the opinion of this court that the 
enforcement of the national bankrupt act, the design and object of 
which are that "the property of insolvents shall be secured to their 
creditors in the very mode pointed ont thereby, with ail the facilities 
for its appropriation, ail the security for its administration, ail the 
safeguards against f raud, ail its protection against devices to establish 
false claims, fictitious debts, and illégal or inéquitable préférences, 
which that act provides," is of greater public moment than the sup- 
posed equities of the debtors in this case growing ont of an estoppel 
based on a contract in violation of that act. 

Entertaining thèse views, it is perhaps unnecessary to comment 
upon the failure of the assignée, Eeagel, to take possession of the indi- 
vidual property of the debtors, in the face of the fact that it is apparent 
the partnership property is totally insulficient to pay the debts, nor 
upon other suspicious circumstances hinting strongly at unlawful 
préférences, which, if well founded, would be further justification, if 
any is needed, of the course of the petitioners in seeking the protection 
of the national bankrupt act, and praying an administration in ac- 
co'rdance with its provisions. Under the pleadings and évidence in 
this case, I am of the opinion the petitioners are entitled to an adjudi- 
cation as prayed for against the debtors. 
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. In re SUGENHEIMBE. 
(District Court, S. D. New York. January 9, 1899.) 
BanertîptcT'+*-Bi|OOf gf Claims — FoBKioN Consul — Powbb of Attobnby — 

SUPRBMB COCKT RULBS. 

In View pf the provision of section 20 of the bankrupt act of 1898, 
' '• ; àllowlng oàths to be admlnlstéted by diplomatie or consular offlcers In 
any' forelgîf coiintry, Tielé, that an acknowledgment of a power of attorney 
befére A fètelgn consul was suffliclent to authorlze the proof of the cred- 
Itor's clalm before lie référée^ rule 21 of the suprême court (18 Sup. 
et. vil.) npt: apparently contemplatlng such a case; h^d also that a power 
duly esèdoted to elther of three persons as substitutes, but acknowledged 
before oiié of them, might be l&wfully executed by elther of the other two. 

In Bankruptdy. 
:F; W. & A. E, Hinrichs, for (îeorge C. Mecke & Co! 

BKOWîî, JDistrict Judge. The référée in charge has certifled to 
the court for décision tlie question whether certain powers of attor- 
ney had been properly executed so as to allow a vote by proxy upon 
a claim of the flrm of George C. Meclîe & Co. bf Bréinen, Gtermany, 
agaliisjj 'the bankrupt.", The creditôr flrm executçd bçfore the United 
States (ipnsul at Bremen on Febrwry 12, 1897, a very broad power 
of attorney, which I ftnd was suflScient to authorize proof of their 
clàiÉi in Mnkruptcy, ànd a vote in the bankrilptcy proceedings, either 
by the attorneys, or by their substitutes, if the powetS were properly 
eseeuted. 

It XB objected that rule 21 of the suprême court in bankruptcy (18 
Sup»<Oti!vii.) subd. 5, provides only that "the exécution of any letter 
of attotney to represent a créditer * • * inay be proved or ac- 
knowl^ged before a référée or a United States commissioner, or a 
notaryjpiliblici" but does not admit proof or acknowledgment before 
a foi^eigli consul. * / 

Thé ïanguage of the rule, it will be observed, is not exclusive, and 
the différent clauses taken together seem to indicate that the proof of 
claims of foreign creditors was not within the contemplation of the 
court iti framing this part of the twenty-flrst rule. Section 20 of the 
act of congres^, provides that "oaths" required by the act may be ad- 
ministered "* * * (3) by diplomatie or consular. ofBcers of the 
United States in any foreign countiy." It is hardly to be supposed 
that the Court could hâve intended to exclude the proof of foreign 
letters of attorney before such ofificets as United States consuls, when 
thèse are expressly empoWered by thé act to administer oaths in bank- 
ruptcy proceedings. I therefore décide that the acknowledgment of 
this powei* bf attorney was sufflcient. 

2. Mecke & Go. of New York, the attorneys named in the aboVe 
power of attorney, by Hugo Volkening, one of its members, executed 
on Decémber 28, 1898, in New York, a letter of attorney appointing 
three substitutes to vote at creditors' meetings as proxies for the 
Bremen firm, and acknowledged it before E. A. PfefEer, one of the 
substitutes. This power authorizes the three substitutes or "either 
one of them" to vote at creditors' meetings upon the claim of the 
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Bremen flrm. I think the acknowledgment before Pfeffer was irregu- 
lar as respects him. I see no reason, however, why it should not be 
valid as respects either of the others, so that either of the other two 
substitutes may lawfuUy act under it. 
Ordered accordingly. 



In re CAMP et al. 

(District Court, N. D. Georgia. February 9, 1899.) 

1. BANKRUPTcy— Exemptions — Sbtting Apabt bt Trustée. 

Under Bankruptcy Act 1898, § 47, It is the duty of the trustée to set 
apart the bankrupt's exemptions as soon as practlcable after his appolnt- 
ment, without waiting untll such exemptions shall hâve been allowed and 
set apart by state offlcers, according to the procédure prescribed by the 
laws of the state. 

a Same— Pabtnehship Assets. 

In Georgia, in case of the bankruptcy of a firm, a partner who bas 
no Individual property Is entitled to exemptions out of the partnershlp 
assets, provlded he bas an Interest In such assets to the amount and 
estent of the exemption clalmed, although the firm property Is not suffl- 
clent to pay the firm debts. 

8. SaMB— POLLOWING StATB DECISIONS. 

On the question of the right of a partner to bave set apart to hIm, out 
of the partnershlp assets, the exemptions allowed by the law of the state, 
the fédéral court, sitting in bankruptcy, wlU follow the rule settled and 
establlshed by the décisions of the suprême court of the state. 
4. Same — Jurisdiction dp Exempt Propehtt. 

When the bankrupt's exemptions hâve been set apart by the trustée, 
and his action thereon approved by the bankruptcy court, that court 
has no further control over the exempt property, and will not retain 
jurisdiction over It for the purpose of enforcing the rights of a credltor 
holding a note In vrhich the bankrupt has waived his rights of homestead 
and exemption. 

In Bankruptcy. On exceptions to ruling of référée in the bank- 
ruptcy of H. A. & B. T. Camp. 

Alex. & Victor Smith and Maddox & Terrell, for petitioning cred- 
itors. , 
H. A. Hall, for bankrupts, 

NEWMAN, District Judge. The trustée in this case set apart to 
B. T. Camp, one of the above-named bankrupt firm, out of the part- 
nershlp Personal property, certain articles valued at the amount 
allowed by the state exemption laws as his exemption under the pro- 
visions of the bankrupt law. This action was approved by the réf- 
érée. Exceptions were flled to the action of the référée, and the mat- 
ter is brought before the district court for détermination. Several 
questions are involved, and must be determined before a proper dis- 
position of this matter can be reached. 

The first question is as to whether the exemption allowed by sec- 
tion 6 of the bankrupt act is to be set apart by the trustée origi- 
nally, or whether it must hâve been first set apart, in this state at 
least, in accordance with the provisions of the state law, by the ordi 
nary of the county. While this question might be one of some difficulty 
under section 6 of the bankrupt act, which provides that "this act 



746 91 FEDERAL REPORTER. 

shall not aflect the allowance to bankrupts of the exemptions which 
are prescribed by the state laws in force," etc., and while there might 
be reason to argue, under this provision, that tlie exemption must 
hsLve become such under and by virtue of the state law, and after 
conformii^ to the procédure required by the state law, under a 
subséquent provision of the act I think this matter is relieved of 
ail diiiiculty. Under section 47, cl. 2, in référence to the duties of 
trustées, it is provided that one of their duties shall be to "set apart 
the bankrupt's exemption and report the items and estimated value 
thereof to the court as soon as practicable after their appointment." 
This language, as well as the language of rule 17 and form 47, as 
to the trustee's report of exempted property, indicates quite clearly 
that, without référence to any prier allowance of exemption by state 
ofiScials, it is the duty of the trustée to set apart the bankrupt's ex- 
emption. This must be done, of course, in accordance with the ex- 
emptions allowed by the law of the state in which the bankrupt has 
his domicile. According to the décisions cf the suprême court of 
Georgia, property exempted in bankruptcy has a very différent 
status f rom that of property set apart and allowed by the ordinarj- 
of the county as a homestead. In the former case — that of exemp- 
tion in bankruptcy — the bankrupt gets an absolute title. He may 
immediately sell it, or he may, according to its character, mortgage 
or pledge it. On the other hand, the title to a homestead, under the 
state law, is in the head of the family for the beneflt of the family. 
His title is nominal during the existence of the family, the bénéficiai 
interest being in it; so that there is very little reason, in Georgia 
especially, for any action of the state ofâcials when the title yests 
absolutely in the bankrupt by virtue of the exemption in the bank- 
ruptcy proceeding. But the language of the bankrupt act above quot- 
ed with référence to the duties of the trustée, as well as the rule 
and form referred to, so plainly détermine this matter, in my judg- 
ment, that a further discussion of it is unnecessary. 

The next question is as to the right of one partner to hâve an 
exemption ont of the partnership assets. The partner asking for 
the exemption in this case has no individual property. It further 
appears that the partnership assets are wholly insufflcient to pay the 
partnership debts. So that, if the partner is allowed this exemption, 
he takesit as against the partners];iip creditors, and thereby reduces the 
dividend which they will obtain on their debts by the amount allowed 
him as an exemption. This question is one of much difficulty. Un- 
der the bankrupt law of 1867, the courts were divided. In favor of 
the proposition that one partner may bave an exemption out of the 
partnership assets, see In re Young, 30 Fed. Cas. 835 (No. 18,148); 
In re Eupp, 21 Fed. Cas. 15 (No. 12,141); In re Richardson, 20 Fed. 
Cas. 697 (No. 11,776). Against the right, see In re Price, 19 Fed. 
Cas. 1314 (No, 11,410); In re Handlin, 11 Fed. Cas. 421 (No. 6,018); 
In re Hafer, 11 Fed. Cas. 152 (No. 5,896); In re Tonne, 24 Fed. Cas. 
51 (No. 14,09^;; In re Croft, 6 Fed. Cas. 838 (No. 3,404); In re Cor- 
bett, 6 Fed. Cas. 528 (No. 3,220); In re Sauthoflf, 21 Fed. Cas. 542 
(No. 12,380). For décisions of the suprême court of states other than 
Georgia, in favor of an individual exemption out of firm property, 
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see Stewart v. Brown, 37 N. Y. 350; Newton v. Howe, 29 Wis. 531; 
Worman y. Giddey, 30 Mich. 151; Burns v. Harris, 67 N. G. 140; 
Bank t. Franklin, 1 La. Ann. 393; Harrison v. Mitchell, 13 La. Ann. 
260; Eussell v. McLennon, 30 Wis. 570. Contra: Pond v. Kimball, 
101 Mass. 105; Guptil v. McFee, 9 Kan. 35; Wright v. Pratt, 31 
Wis. 99; Kingsley v. Kingsley, 39 Cal. 665; Gaylord v. Imhoff, 26 
Ohio St. 317; Khodes v. Williams, 12 Nev. 20; Hewitt v. Kankin, 41 
lowa, 35. 

One of the clearest statements in favor of the riglit to such exemp- 
tion is foiind in the case of Stewart v. Brown, 37 N. Y. 350, as fol- 
lows: 

"The argument submitted for the appellant Is ingenlous, but its fallacy is 
apparent In view of the conclusions to which it tends. If It proves anything, 
it is that the property of a flrm is not owned by the persons who compose it, 
either collectively or otherwise. It certainly does not belong to any one else, 
and, if the appellant is right, the title is in a state of abeyance. If the 
partners hâve such an ownership as subjects the property to seizure on exé- 
cution, they hâve also such an ownership as entitles them to claim its 
exemption. In a case plainly falling wlthin the terms and intent of the 
statute. In the Instance before us, the complaint allèges, and the answer 
admits, that the horses and harness in question were the property of the 
plaintiffs. The facts found by the référée meet ail the requirements of the 
act exempting from levy and sale the necessary team of any person being 
a householder or having a family for which he provides. It is insisted that 
the clause applies only to a several owner, as the word 'person' Is used in 
thé singular number. The short answer is that by a provision in our gênerai 
law, when a statute refers to any matter or person by words importing the 
singular number, several matters or persons shall be deemed to be included, 
unless such a construction would be répugnant to the gênerai language 
employed. In respect to articles otherwise within the terms of the act, 
such ownership as sufflces to make them subject to seizure brings them 
within the exemption. If each of the respondents had owned a pair of 
horses, both teams would hâve been exempt upon the state of facts found 
by the référée. It would be an obvious perversion of the statute to hold that 
the plaintiffs forfeited its protection by ownlng but a single team between 
them used for the common support of both. The language of the act should 
be construed in harmony with its humane and remédiai purpose. Its design 
was to shield the poor, and not to strip them. The interest it assumes to 
protect Is that belonging to the debtor, be It more or less. The ownership 
of the team may be joint or several; it may be limited or absolute. What- 
ever it be, within the limitations of the statute, the debtor's interest is 
exempt, in view of his own necessity, and of the probable destitution to 
which its loss might reduce a family dépendent upon him for support." 

The opposing view is perhaps most clearly stated in the case of 
Pond V. Kimball, 101 Mass. 105, as foUows: 

"There are many difHculties in the way of applying It [the exemption law] 
to the case of co-partners and joint owners, and thèse difficulties we find to 
be insuperable. Property purchased with the joint funds of the flrm, and 
constituting a portion of its ■ capital, must necessarily be subject to ail the 
incidents of partnership property. On the decease of one member of the 
flrm it would go to the surviving member, aud he would hâve a right to hold 
it, to be used in settling the affairs of the concem and paying its debts. In 
the case of numerous partners, can it be said that each would hâve the right 
to claim, as exemption from attachment for the joint debts, one hundred 
dollz,rs' worth of material and stock, or is the whole flrm to be considered 
as one debtor only? Does the exempted property in that case belong to the 
partners jointly, or does each take a separate share? It appears to us that the 
statute is intended to apply only to the case of a single and individual debtor. 
The exemption which it gives is strictly personal. The Btatute speaks in 



748 " 91 FBOBHAL REPORTER. 

thç slngular number throughout, nnless, possibly, the clause as to flshermen 
We an exception. Its apparent object Is to secure to the debtor the means 
ot SUpportlng hinaself and hls iCamlly, by followlng hls trade or handicraft, 
wlth tools belonglng to hlmsëlf. It also pro vides that hls family are to be 
secured in tbe enjoyment of certain indispensable comforts and necessaries 
of hls property. But property J^elonging to the flrm cannot be said to belong 
to elther partner as hls separate property. He bas no exclusive Interest 
in It. It belongs as much to hls partner as It does to him, and cannot, in 
vfhole or la part, be appro^riated (so long as it remains undivided) to the 
beneflt of hls family. It may be wholly contingent and uncertain whether 
any of It wlll belong to hini pp the wlnding-up of the business and the set- 
tlement of hls accounts with the firm. The exemption, in our opinion, is 
severai, and not Joint. It apt)llés to the debtor in the slngUlar number, and 
Is Personal and Indlvidual only. If he desires to form a partnership, and com- 
bine blç means with those of on^, or more than one, other person, he must 
taJie the précaution to retaln exclusive ownershlp of his tools and implements, 
allô wlng the use of them to hls associâtes, or he will lose entlrely the beneflt 
of, the statutpry exemptions as, t& that kind of property." 

' In'Thoiiipson on Homestead and Exemptions, the author concèdes 
that this question is settled by a decided weight of authority against 
thë right of exemption of a partner oUt of partnership assets. At 
thé éàine time, he statè^' ^^-t» if the question werei res intégra, it 
shpUiï^, ip, his opinion^ilbé determined in the aÉrmative. After re- 
viiewing quite a number of authorities pro and con, he cornes to the 
ôonçlusion at last that the réasons urged against th!s right are those 
of iiaconyeniéïiee mainly, jài|a are more fanciful itltàii reàl. 

ïn,^i^\v pf this, condici df authority elsewheré, ïi b^comes impor- 
tant torascértain the iawin Georgia on this subject. There is noth- 
ing whalteter in thé constltutional provisions with référence to home- 
stead âiiâ'éxejnptions/'tiër'în the statutes of the state, Which touches 
this qjii^StiQn. The decisiipns of the suprême court of the state^ 
with Ûiç one exception wliich will be noticed hereafter, do not under- 
také to Construe any state law, and are therefé*e not- cpntrolling on 
this court tfl, the extent tha^they WQù^^^ be if such were the case. It; 
is jjiyôb||.J|ly', jn this cottîiéction, ratitieir, a questioopf gênerai law, as 
towhiçh^itl^ fédéral courts, while preferring to folîow the settled 
law oftoe state, need> not feel compellêd to do so. 

;;In Bufgé^s V. Seligman, 107 U. S. 83, 2 Sup. Gt. 2i; the suprême 
côurt,'T(Jo,|dîscussing the question as to how far the fédéral courts 
wilï folijpWjit^e décisions of the suprême court of the state, says: 

"When contracta and transactions haye been entered into, and rights hâve 
acèriiéfl'therëon; under a tàrticùlar State of the décisions, or vp^hen thère 
has been no décision of the state trlbùnals, the fédéral courts properly clalm 
the right tp,adopt their ov.in Interprétation of the law applicable to the case, 
although a différent interprétation may be, adopted by the state courts after 
such rights bave accrued. But even in such cases, for the salie of harmony 
aiid toavoid. confusion, the fédéral courts will lean towf^rds an agreement of 
vlews with the state courts if the question seems to them balanced with 
doubt." V.. 1, 

'. Th,e jâr^t tJ^tne this question of a partner's exemption out of partner- 
ship asaets was bef ore the suprême court of Georgia appears to hâve 
been inthe 'èasé of ïïarris v. Visscber, 57 Ga. 229. In that case a 
homestead ^^as àllowedtoeachniember of the partnership in partner- 
sîiîp Ist^â, the same being assignefl to them severally and in severai 
parc^eli;!;;;".;]!,,:,,' ,;■.•■, - , 
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In Blanchard v. Paschal, 68 Ga. 32, the suprême court went f urther, 
and decided that one partner was entitled to an exemption of personal 
property belonging to the firm. The language of the court on this 
question is as foUows: 

"The theory of the plaintiff in error is that the partnership property must 
go to the payment of the partnership debts before any individual interests 
can exist, whereas, in fact and in law, the indtvidual members of the firm 
are the real owners of the partnership property. And, although the law 
directs how debts shall be paid, It never loses sight of the fact that a part- 
nership is made up of individuals ■who own the assets. It is nevertheless 
true that, in the absence of any légal provisions giving a différent direction 
to the disposition of the assets of a firm, they would hâve to be paid ont as 
clalmed. But hère Is interposed, between this disposition of the property 
whlch an indlvidual may hâve in a partnership, another overriding and siipe- 
rior rîght thereto, which no court or mînisterlal offlcer can disregard, and no 
offlcer bas the jurisdiction or authority to seize or sell, except for certain 
specified debts, in which partnership debts are not included." 

It is f urther said: 

"Any other construction of the constitutional provision, and the laws passed 
in pursuance thereof, would be to put partnership debts upon a higher foot- 
ing than indlvidual debts, and on the same level wlth those excepted in the 
constitution, as well as to deny the rlght of homestead and exemption to 
possibly one-iifth of the heads of familles In the state, and who happen to 
be engagea, in partnership pursuits. And the constitution, in efCect, would 
then be made tô read that each head of a. famlly in this' state shall be entitled 
to an exemption of personalty and a homestead of realty, except partners, 
and they shall be excluded until they pay ofC and discharge ail their partner- 
ship llabllities." 

This last paragraph assumes, as will be seen, that this décision is 
a construction of the constitution and the statutes of the state. If 
it is a construction of either, of course, the fédéral courts would 
follow it. No provision of the constitution or any statute of the 
state, however, is cited as being the basis of the décision. The char- 
acter of the décision can be fuUy gathered from what has been 
quoted. 

In Hahn v. Allen, 93 Ga. 612, 20 S. E. 74, the suprême court ré- 
itérâtes and afûrms the law as it had been detennined in former de 
cisions, as f ollows : 

"In Blanchard v. Paschal, 68 6a. 32, this court went a step further, and 
decided that one partner was entitled to an exemption set apart out of the 
Personal property belonging to the firm, the idea upon which the décision 
was based béing that the assets of a partnership belonged to the individuals 
composing the firm. We are aware that this décision is not in harmony 
with the décisions of other courts upon this question, but we are content witb 
the law as It has been settled by this court." 

In this décision there is a q notation from Thomp. Homest. & Ex. 
§ 216, which has been referred to as upholding the view Of the court. 

This question must làrgely dépend upon the true relation of the 
individuals to the partnership and. to the partnership property. 
While the partnership with relation to separate partners is not 'a 
distinct entity, as a corporation would be as to its stockholders, and 
while it is true that the partners own the partnership assets, still 
this ownership is, in a sensé, a qualifled one, Their right as indi- 
viduals to take the partnership assets is subordinate to the rights 
of creditors of the partnership to be paid; and consequently it be- 
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cornes a grave question as to -whether the partners hâve such right and 
title to the property of the partnership, until the partnership is 
vpound up and the property divided, as is contemplated in the home- 
stead and exemption laws. The reply to this probahly is that given 
by the suprême court of Georgia in the quotation from Blanchard 
V. Paschal, supra, — that the right of a partner to exemption is "an 
overriding and superior right" to that of the creditors of the part- 
nership to be paid ont of its assets. There is certainly much force 
in the suggestion that an individual who puts his ail into a partner- 
ship business, and becomes unfortunate, should not, because his 
property is so invested, be deprived of the humane provisions of the 
exemption laws; and indeed, in any view of it, the question is one 
of such grave doubt that, although not compelled to do so, the 
fédéral courts should be inclined on this question to foUow the well- 
settled law of the state, as announced in the décisions of its highest 
courts. This course makes the bankrupt law on this subject uni- 
form, by giving to every bankrupt that to which he is entitled as an 
exemption under the law of the state in which he lives. 

While it has not been suggested in argument, an addîtional reason 
might perhaps be urged in favor of following the state law because 
of the line of décisions which hold that, where the décisions of the 
state court hâve become rules of property, they will be followed by 
the fédéral court, and especially with référence to real estate. A 
brief extract from Burgess v. Seligman, supra, shows the tendeney 
of the décisions of the suprême court of the United States on this 
subject: 

"But since the ordinary administration of the law Is carried on by the 
state courts, It necessarily happens that, by the course of their décisions, 
certain rules are established which become rules of property and action in 
the state, and hâve ail the effect of law, especially with regard tô the law of 
real estate and the construction of state constitutions and statutes. Such 
established rules are always regarded by the fédéral courts, no less than by 
the state courts themselves, as authoritative déclarations of what the law is." 

My conclusion is, therefore, that the duty of this court is to fol- 
low the thoroughly considered and well-settled law in Georgia on 
this subject, and to hold that, in a proper case, partners will be 
entitled to the exemption allowed by the law of Ûiis state ont of 
partnership property. 

But conceding, in view of what has been stated, that the bankrupt 
court, sitting in Georgia, and passing upon an exemption of a citi- 
zen of Georgia, would feel bound to allow an exemption to one part- 
ner ont of the partnership assets, it is nevertheless perfectly clear 
that the partner seeking the exemption should hâve an interest in 
the partnership assets to the extent and to the amount of the ex- 
emption sought. If, on an accounting between the partners, the 
partner applying for an exemption would hâve no interest in the 
partnership effects as against the other partners, he would hardly 
be allowed to claim such an interest as against the creditors of the 
partnership. 

In this case the partnership was between father and son. H. A. 
is the father, and B. T. is the son. B. T. Camp applies for the ex- 
emption out of the partnership property. The évidence taken down 
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stenographically on the examination of thèse bankrupts before the 
référée is on file. ïhis évidence fails to show that B. T. Camp has 
such interest in the partnership assets as would authorize the allow- 
ance to hlm of an exemption. Ail it does show is to the contrary. 
It may be that he has such an interest, but that must be clearly shown 
before it can be recognized and acted upon. It is f requently the case 
that junior partners hâve an interest in the profits of a partnership 
business, sometimes a very small interest, which they receive as com- 
pensation for services only, and without any interest whatever in the 
capital with which the partnership is conducted. Now, even if their 
relation to the business makes them, in law, partners at ail, it will not 
do to say that when such a flrm becomes bankrupt, and proceedings 
are instituted, they can corne in and take |1,600 out of the firm assets 
as against the creditors of the partnership. In this case, it will be 
necessary, therefore, for the référée to take further évidence, and 
hâve B. T. Camp to show such an interest as would justify an ex- 
emption, in line with what has been stated. 

While, in view cf what has been stated above, it may be unnec- 
essary at présent to détermine the next question raised in this case, 
still, as it is one of gênerai importance and will frequently arise, it 
may as well be decided now as hereafter. The question is as to the 
effect in bankruptcy of a waiver of ail rights of homestead and ex- 
emption contained in notes made by the bankrupt. The law in Geor- 
gia is explicit as to waivers. Article 9 of the constitution of the 
State of Georgia deals with homesteads and exemptions. Paragraph 
1 of section 3 of that article provides that: 

"The debtor shall hâve power to waive or renounce 1e wrlting his right 
to the beneflt of the exemption provided In this article, except as to wearing 
apparel and not exceeding three hundred dollars worth of household and 
kitchen furniture and provisions to be selected by hlmself and his wife, if 
any," etc. 

Subséquent to the adoption of the présent constitution in 1877, 
by an act of the législature of Georgia (Civ. Code, § 2863), it was 
provided: 

"Any debtor may, except as to wearing apparel and three hundred dollars 
worth of household and kitchen furniture, and provisions, waive or renounce 
his right to the benefit of the exemption provided for by the constitution 
and laws of this state, by a waiver, either gênerai or spécifie, in writing, 
simply stating that he does so waive or renounce such right, which waiver 
may be stated in the contract of indebtedness, or contemporaneously there- 
with oir subsequently thereto in a separate paper." 

The right of one partner to bind another by waiver of homestead 
and exemption was determined by the suprême court of Georgia in 
the case of Hahn v. Allen, supra. The décision on this subject, 
which is rather lengthy, is summarized in one of the headnotes as 
f oUows : 

"Where one member of a mercantile partnership, in due course of the part- 
nership business, exécutes and delivers in the name of the firm a promissory 
note in which ail the rights of homesteads and exemptions are expressly 
waived, the waiver is binding on ail the members of the firm, so far as the 
Personal property belonging to the firm is concerned, and no member is 
entitled to an exemption out of the money arising f rom a sale of such property 
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W a ^illy'&ppointed reeeiTer, as agalast a Judgmebt or decree founded on 
such a flote." 

So -thàt there can be ho question in Georgia ais to the binding effect 
of a written waiver of homestead and exemptioDS. 

The rêal (ïifflculty preseùted to the court now is as to whether the 
bankrupt court will retain the property as to which the right of ex- 
emption would otherwise exist, and enforce the waiver obligations 
against it, or whether it will simply eut the exempt property out of 
the estate, set it apart, and allow the parties to settle any peculiar 
rights that they may hâve against the exemption in other courts of 
compétent jurisdiction. It is urged that as the trustée in banliruptcy 
really gèts lio title to ëuch property as is, by law, exempt, and as it is 
his duty to set it apart, and so report it, and thére his duty ends, 
wheïi his action in this respect is approved by the court, the duty of 
the court in bankruptcy ends. 

An interesting case on this subject is In re Bass, 3 Woods, 382, 
Fed. Cas. No. 1,091. Mr. Justice Bradley, in delivering the opinion 
of the court in this casé, afflrming the décision of the district judge, 
used the following laûguage: 

"In other words, It Is made as elear as anything can be that such exempted 
property constitutes no part of the assets in bankruptcy. The agreement of 
the bahkrupt in any particular case to waive the right to the exemption 
naakëis ::no différence. . He may owe other debts in regard to which no such 
agreemèiit has been made. But -whether so or not it is not for the banknipt 
court to inquire. The exenjptlon is created by the state law, and the assignée 
acqulrës tio title to the exempt property. If the creditor bas a clalm against 
it,. he may prosecute that clalm in a court which bas jurisdiction over the 
property, Tiçhich the bankrupt court has not. Nor does It make any différ- 
ence that the homestead was not ascertained or set out In severaJty until 
after the proceedings in bankruptcy werç; commenced, or until after the con- 
yeyance .totlne assignée was exeputed. Whenever properly claimed and des- 
Ignated, the exemption protects It, and the exemption created by the b^-nk- 
rupt act relates back to the conveyance, and limits Its opération. Though 
not deslgn^ted;W)ien the conveyance was executed, it was capable of being 
désignâtes ; and, on tlie prlnclple that 'id certum est quod certum reddi 
potest,' It Is ââ much entltléd to the beneflt of thé exception as if It had been 
deslgnated and set apart before the bankruptcy occurred. And hère it is 
proper to remark that the assignée in this case misconceived his duty and 
powers wien> he assumed ,to judge that the bankrupt was not entitled to a 
homestead. i?hat Is for the «ourt to say, and not for hlm. It was his busi- 
ness to report to the court whether the property claimed as homestead was 
or was pôti wîtbln the llmit of value which the Jaws of Georgia allow for 
that purpçsei Upless the court has this information, it cannot détermine 
whetheif the property claimed is fairly wlthin the allowance for homestead 
or not, and whether It has jurisdiction over the property or not. What equi- 
ties mig^tiarlse If there were several creditors, and some of them had a 
lien or çlàjin against the homestead iSroperty, and ijae others not, it Is not 
necessary tô décide. Thosè Who hâve ho Such claim might, perhaps, properly 
objeet to ttiose having such a clalm being allowed to comé in for a dividend 
against '.thei gênerai asseta untjl they' had flrst exhausted theirremedy against 
the exempted property, on the prlnciple of marshaling assets. This would 
dépend on the question whether the equity of the gênerai creditors is superior 
to that ofithe bankrupt and his family in référence to the right of homestead 
and exemptioni In some cases at least, the equities might perhaps be equal, 
in whîobi case the court would not require the assets to be marshaled. But, 
even whére the right to marshaling existed, the bankrupt court could not 
assunae jurisdiction of the exempted property, and order It to be sold, but 
would Tequire the favored creditor to pursue his remedy against such prop- 
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erty in a forum that could lawfuUy reaeh It The decree of the district judge 
is affifmed, wlth costs." 

To tbe same efEect, see Rix v. Bank, 2 Dill. 367, Fed. Cas. No. 
11,869; In re Poleman, 5 Biss. 526, Fed. Cas. No. 11,247; Byrd v. 
Harrold, 18 N, B. R. 437, Fed. Cas. No. 2,269; In re Stevens, 5 N. 
B. R 298, Fed. Cas. No. 13,392; In re Preston, 6 N. B. R. 545, Fed. 
Cas. No. 11,394. In the last-named case the language of Green, J., 
in disposing of this matter, is as f ollows : 

"Tlie banlirupt is remitted to sueli riglits and remédies in the exempted 
property as any other man nat a bankrupt bas in his own property, wlth 
thls exception: that this banlsruptcy court will protect him In the enjoyment 
of hls exempt property against ail acts and claims contrary to the bankrupt 
law. Taking the désignation of the assignée to be good, It follows that, in 
contemplation of law, the articles exempted never pass to the assignée, and 
are not now, and never hâve been, in the possession of the court. The ex- 
emption as well as the asslgnment relates back to the filing of the pétition. 
The exeepted articles, in contemplation of law, remain the property of the 
bankrupt, subject to ail légal incumbrances. A lien on articles so exempted 
cannot be enforced in the bankrupt court, because the court has no possession 
of the articles the lien affiects. It has sent them beyond, or rather decljned 
to receive them within, its jurisdiction, and would need to obtain jurisdiction 
by setting aside the action of the assignée before it could enforce the lien." 

While the provision of the présent act is not as full as the act of 
1867, it is clearly declared (section 70) that title to exempt property 
does not pass to the trustée, It seems that the duty of the trustée 
is to set apart the bankrupt's exemption, and to report the items and 
value thereof to the court for its approval, and when the exemption 
has been approved, and the bankrupt's right to it iinally determined, 
the property embraced in the exemption ceases to be a part of the 
assets administered by the court in connection with the bankrupt 
estate. 



UNITED STATES v. GODWIN et al. 

(Circuit Court, S. D. New York. January 27, 1899.) 

No. 2,601. 

t. CusTOMS DuTiES— Construction of Tarif» Laws. 

Neither drying In the sun nor the sifting out of meehanical impurities 

from a drug is a "refining" or a "process of manufacture" within the 

meaning of the tariff laws. 
2. Same — Classification— Dbugs. 

A pOwder made from the julce of the papaw melon, caught In pans, 

dried in the sun, sifted to remove foreign substances, and packed in tins. 

was free, under paragraph 470 of the act of 1894, as "drugs • • * 

not edible, and which hâve not been advaneed in condition by reflning 

and grinding, or by other process of manufacture," and was not dutiable, 

under paragraph 59, as a médicinal préparation.! 

This was an application by the United States for the review of 
a décision of the board of gênerai appraisers reversing the action of 
the collecter in respect to the classification for duty of certain mer- 
chandise imported by Godwin's Sons. 

i For interprétation of commercial and trade terms, sôe note to Dennlson 
Mfg. Co. V. TJ. S., 18 C. C. A. 545. 
91 F.^8 
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D. Frank Lloyd, Asst. U. S. Atty. 
Albert Comstock, for importera. 

WHEELEK, District Judge. The act of 1894 provided for a duty 
on: "59. Ail médicinal préparations, not specially provided for in 
this act, twenty-flve per centum ad valorem;" and put on the free 
list : "470. Drugs, such as barks, beans, berries, balsams, » » * 
gums, ♦ • • which are not edible, and which bave not been ad- 
vanced in condition by reflning and grinding, or by other process of 
manufacture." This article is a powder from the juice of the papaw 
melon, caught in pans, dried in the sun, sifted to take ont foreign sub- 
stances, packed in tins, and exported. It is not used, nor fit, for medi- 
cine, but is made into varions forms of médicinal vegetable pepsin. 
It was assessed for duty as a médicinal préparation. The board sus- 
tained the protest that it was free. 

A préparation is something prepared; and a médicinal préparation, 
medicine prepared. This article was not that; for it was not prepared. 
It was such a drug as those named, if not one of them, and was not 
edible. Drying in the sun was not reflning, nor a process of man- 
ufacture. Frazee v. Mofatt, 20 Blatchf. 267, 18 Fed. 584. Neither 
was the sifting out of mechanical impurities. It had no effect upon 
the article itsdf, other than to get it by itself. This case is like U. S. 
V. Merck, 26 U; S. App. 541, 13 C. C. A. 432, and 66 Fed. 251, as to 
elaterium. Décision aflSrmed. 



BSCHWEGH et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 28, 1899.) 

No. 2,795. 

CUSTOMS DUTIES — Classipicatios'. 

Collodion in sheets 55x24 inches, and polished, for use by being eut up 
and made into combs and other things, Is dutiable at 60 cents per pound, 
under the second clause of paragraph 17 of the act of 1897 (30 Stat. 152), 
and not under the thlrd clause, which provides for collodion In finlshed 
or partly flnlshed articles, etc.i 

This was an application by Eschwege & Cohn for a review of a 
décision of the board of gênerai appraisers in respect to the classifica- 
tion for duty of certain collodion imported in sheets. 

Edward Hartley, for appellants. 

James T. Van Rensselaer, Asst. U. S. Atty. 

WHEELEK, District Judge. The tariff act of 1897 nrovides for 
duties on: 

"(17) Collodion and ail compounds,of pyroxylin whether known as cellu- 
loïd or by any other name, flfty cents per pound; roUed or in sheets, unpol- 
ished, and not made up into articles, sixty cents per pound; if in flnlshed or 
partly finished articles, and articles of which collodion or any compound of 



1 As to interprétation of commercial and trade terms, see note to Dennisoo 
Mfg. Co. V, U. S., 18 C C. A. 545. 
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pyroxylin Is the component material of chief value, sixty-five cents per pound, 
and twenty-flve per centum ad valorem." 30 Stat. 152. 

The importation was of sheets of collodion about 55x24 inches, for 
use by being eut up and made into combs and other things, and not 
otberwise as they were. They bave been assessed at 65 cents per 
pound, and 25 per cent, ad valorem. This paragraph seems to so dis- 
tinguish between collodion in such sheets and collodion made up into 
articles from such sheets as to divide the sheets from the articles, and 
to exclude the sheets from being considered articles made up, finished, 
partly finished, or of which collodion or any compound of pyroxylin 
is the component material of chief value. Collodion is not roUed into 
sheets; and roUed collodion is différent from that in sheets, and that 
unpolished from that made into articles. The second clause of the 
paragraph seems to cover two classes of the substance when it is 
rolled or when in sheets, viz. that which is unpolished, and that which 
is not made upinto articles, whether polished or not. So, thèse sheets, 
although polished, are not made up into articles, and seem to be duti- 
able at 60 cents per pound, and not as articles under the third clause 
of either kind, at 65 cents per pound and 25 per cent, ad valorem. 
Décision reversed. 



UNITED STATES v. HAHN. 

(Circuit Court, S. D. New York. January 24, 1899.) 

No. 2,716. 

1. CusTOMS DuTiEs— Classification— Agates. 

Mineralogical speclniens of agates in reetangular pièces, faced and pol- 
ished, were free, under Kev. St. § 2503, as "agates, unmauufactured," 
and were not dutiable under section 2513, or, either directly or by as- 
similation, under the provision in section 2502 for "precious stones of ail 
kinds." 

2. Samb. 

SmaU articles, such as cups, button hoolis, penholder handles, paper 
weights, etc., manufactured from agate or onyx, were dutiable as non- 
enumerated manufactured articles, under Kev. St. § 2513, and not, either 
directly or by assimilation, as "precious stones of ail liinds," under sec- 
tion 2502.1 

3. Samb -SrMiLiTUDBS. 

Similitude is a fact, and when found by the board of gênerai appralsers 
upon compétent évidence, on a proper Issue, the flnding should not be 
disturbed. But whether there was any occasion in the particular in- 
stance l'OT resorting to the similitude section is a question of law, which 
the court may détermine. 

This was an application by the United States for a review of a dé- 
cision of the board of gênerai appralsers in respect to the classification 
for duty of certain articles imported by Rudolph G. Hahn. 

James T. Van Rensselaer, Asst. U. S. Atty. 
Everit Brown, for importer. 

1 As to interprétation of commercial and trade terms, see note to Dennison 
Mfg. Co. V. U. S., 18 G. C. A. 545. 
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WHEELEE, District Judge. Bj sectioé 2502 of the Revised Stat- 
utes, as amended hj the tariff act of 1883, "precious stones of ail 
kinds" were made dutiable at 10 per cent, ad valorem (22 Stat. 514); 
by section 2503, "agates, unmanufactured," were made free (Id. 514); 
by section 2513, ail articles manufactured in whole or in part, but not 
therein enumerated or provided for, were made dutiable at 20 per cent. 
(Id. 523) ; and by section 2499 every nonenumerated article which 
bore "a similitude either in material, quality, texture, or use to which 
it" might be applied, was made dutiable at the same rate as the enumer- 
ated article which it should most resemble, and nonenumerated articles, 
similar in ail thèse respects to articles on the free list, and in the 
manufacture of which no dutiable materials siiould be used, were 
made free (Id. 491). The articles in question are miïisralogical spéci- 
mens of agate, in rectah^lar pièces, faced and polished; and cups, 
button hooks, penholder bandles, paper weights, and other small, 
completed articles, manufactured from agate or onyx. They were ail 
assessedi at 20 per cent., as ; nonenumerated manufactbred articles. 
The importer pi-otested that they were free, under the paragraph mail- 
ing agates* unmanufactured free, and that, in any event, none of it 
was dutiable at more than 10 per cent., under section 2513, or, either 
directly or by assimilation, under the paragraph relating to precious 
stones. The board sustained the protest, as to the spécimens wholly; 
and so as to reduce the diity on the other articlesjto 10 per cent., as in 
similitude to agates. 

The protestS! seem to well enough raise the question Of exemption 
as agates, and of réduction of rate by similitude to precious stones, 
but not by similitude to agates or anything on the free list. The 
mère spécimens of agate were still , agates, however much they had 
been ska|»ed or polished to show their qualities or to improve their 
appeapUlice, and would seem to hâve been still free as agates. The 
other articles Were manufactured articles of their various Mnds. The 
expression "agates unmanufactured" implied that there would or 
might be agates manufactured, which were left to some other part of 
the act. Konênutoerated manufactures were not limited at ail, as to 
material ôfw^hich they might be made, and the prôvjsîbn for them 
would a^ "wéil Jïiclude thosé of agate as anything; and thèse other 
articles well appear to hâve been of agate manufactured, not pro- 
vided for or enumerated anywhere as such, and so were manufactured 
articles not elsewhere provided for, within section 2513. Erhardt v. 
Hahn, 5^0. C. À. 99, 55 Fed. 273. As well argued for the importer, 
similitude is: 9, jÇ^ct, and when found by the board upon warrantable 
évidence, on a proper issue, the flnding should stand. But whether 
there was any occasion for resorting to the similitude section is a 
question of law, and, when none «xistëd, the flnding w^as immaterial. 
Décision afflrmed as to spécimens, and reversed as to residue. 
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SMITH et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 27, 1899.) 

No. 2,617. 

1. CusToMs DuTiEs— Classification. 

Glass jars eontaining préserves, and holding one pint or less, are not 
"vials," in the meaning of paragraph 88 of the act of 1894, but were du- 
tiable as part of the market value of the merchandise contained in them, 
as provided in section 19 of the customs administrative act of 1890.i 

2. BAMB— SUFFICIBSOY DP PkOTEST. 

The coUector having classified certain glass jars eontaining préserves 
as "vials," under paragraph 88 of the act of 1894, the importers protested 
that under said paragraph there was no duty on any fllled bottles, or on 
"bottles exceeding % of a cent per pound. Our bottles are not vials. 
They are not merchandise, but the envelopes of merchandise, and pay no 
separate duty." Eeld, that this was a sufficient protest. 

This was an application by James P. Smith & Co. for the review of 
a décision of the board of gênerai appraisers affirming the action 
of the coUector in respect to the classification for duty of certain 
imported merchandise. 

Edward Hartley, for appellant. 

James T. Van Kensselaer, Asst. U. S. Atty. 

WHEELEE, District Judge. Paragraph 88 of the act of 1894, 
after providing for a duty on bottles, demijohns, and carboys, pro- 
vided for one on "other molded or pressed green and colored and 
flint or lime bottle glassware, not specially provided for in this act, 
three fourths of one cent per pound; and vials holding not more 
than one pint and not less than one quarter of a pint, one and 
one-eighth cents per pound"; and section 19 of the customs adminis- 
trative act of 1890 provided for the assessment of duties on the market 
value of the merchandise in the condition in which it is bought and 
sold for exportation to the United States, "including the value of 
ail coverings." The articles in question are glass jars eontaining 
préserves, holding one pint or less, and were assessed at 1| cents 
per pound, under the last clause quoted from paragraph 88. The 
importers protested that, under paragraph 88, there was no duty 
on any filled bottles, etc., or on "bottles exceeding f of a cent per 
pound. Our bottles are not vials; They are not merchandise, but 
the envelopes of merchandise, and pay no separate duty." The col- 
lecter stated that the importation did not include any glass bottles; 
that the jars were "properly dutiable as the usual coverings of the 
merchandise; but as the importers bave failed to make a proper 
claim, this office afflrms the assessment." The board found the 
facts stated to be true, and overruled the protest. The jars, not 
being bottles, would seem to hâve been dutiable with the préserves, 
as coverings. U. S. v. Dickson, 19 C. C. A. 428, 73 Fed. 195. The 
principal question seems to be as to the protest. The statement 

1 For interprétation of commercial and trade terms, see note to Dennison 
Mfg. Co. V. U. S., 18 C. C A. 545. 
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in it that the "bottles" were not vials was a plain objection to the 
assessment at the rate of vials; and the statement that they were 
"the envelopes of merchandise, and pay no separate duty," would 
seem to point ont that they were claimed to be coverings, to be 
appraised with their contents, to make market value, although the 
statute was not named, nor the word "covering," of the statu te, 
used. One définition of "envelope" is "a covering," and "envelope" in 
the protest meant the same as "covering" would. The collector appears 
to hâve understood well enough what the protest meant, but to 
hâve thought this understanding should not be followed because it 
had not been well enough expressed. The best form of expression 
is not required, and this seems to be suffleient. Décision reversed. 



GIGLIO v. UNITED STATES. 

(Circuit Court, S. D. New York. January 23, 1899.) 

No. 2,594. 

CusTOMS DoTiBS— Olivb Oil— Assessment. 

Olive oil imported in tins holding from about a quart to flve gallons, 
the quantlty of which when sold hère Is reckoned accordlng to the quarts 
or gallons of the varions sizes, without regard to exact measurement, and 
whlch Is returned by the gauger according to the quantity of the varions 
sizes, though this measure exceeds the true measure by about i/sj, as 
testified by the gauger, and about 1/12, as claimed by the Importer, is 
properly assessed on the quantlty so returned, In the absence of more 
exact testlmony to furnlsh a guide for reliquidation. 

This was an application by S. Giglio for a review of a décision of 
the board of gênerai appraisers in respect to the amount of duties 
payable on certain imported olive oil. 

Stephen G. Clarke, for appellant. 
Henry C. Platt, Asst U. S. Atty, 

WHEELER, District Judge. This protest relates to a quantity 
of olive oil fit for salad purposes imported from Genoa, dutiable at 
35 cents per gallon under paragraph 32 of the act of 1894. It is 
bought by the kilo there, and cornes in tins in sizes of about a quart 
and from one to five gallons; and, when sold in the tins hère, the 
quantity is reckoned according to the quarts or gallons of the sizes, 
without regard to exact measurement. The duties were assessed 
upon the quantity returned by the gauger, which corresponded with 
the sizes. The importer says this measure exceeds the true measure 
by about V^"» and the gauger by about V*^ part of the whole, gen- 
erally, but in some cases not any ; and that is as near right as is 
practicable. Quantity, and accuracy about it, are facts, and no évi- 
dence other than that before the board has been taken. The quan- 
tity returned would seem to exceed the exact quantity in standard 
gallons to some extent, but to what extent is not made to so appear 
as to furnish any guide for reliquidation. The finding cannot, with 
propriety, be disturbed. Décision aifirmed. 
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FISHER et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 19, 18990 

No. 2.5S7. 

C0STOMS DoTiEs— Classification— IsTRiAN Marble. 

Istrian stone or marble, quarried in Istria, some 10 miles from Trieste, 
was dutiable under paragraph 103 of the act of 1894, under the descrip- 
tion "marble of ail kinds," and not under paragraph 105%, as "limestone," 

etc. 

This was an application by Fisher & Co. for the review of a déci- 
sion of tlie board of gênerai appraisers in respect to the classifica- 
tion for duty of certain marble or limestone imported by them. The 
facts are shown in the opinion of the board of gênerai appraisers, 
which was as follows: 

The merchandise is invoiced as "Istrian stone," and was assessed for duty 
at 50 cents per cubic foot, under paragraph 103, TarifE Act 1894, which reads 
as follows: "103. Marble of ail kinds in block, rough or squared only, flfty 
cents per cubic foot." There are two claims made in the protest, viz. that 
the article in question is dutiable (1) under paragraph 105% of said act, as 
"limestone, and other building or monumental stone, except marble, unmanu- 
factured, or undressed, not specially provided for" in said' act, 7 cents per 
cubic foot; or (2) under paragraph 106, which provides for the same varieties 
of stone, as descrlbed in said paragraph 1051/2, "hewn, dressed or polished," 
at 30 per cent, ad valorem. The first claim only was insisted on at the hearing, 
the second being abandoned by the importera' counsel. 

The local appraiser, in bis report to the collecter, states that the article 
in question is commercially known as "Istrian marble." A member of the 
Importing flrm. who was examined at the hearing, stated that the merchan- 
dise was In the form of rough blocks, not hewn or dressed in any manner; 
that it was known as "Istrian stone," and was quarried in Istria, about ten 
or twelve miles from Trieste, on the opposite side of the Adriatic from Venice. 
He further stated that the article Is unquestionably a species of limestone; 
that it Is susceptible of a very good polish, but Is not known abroad as marble, 
where it is found, but as "pierre d'Istria," or "Istrian stone." To the ques- 
tion, "Bave you been in Venice, and seen it there?" he replied, "Yes, sir; 
the streets are paved with it; the Rialto Bridge is buUt with it, notably, and 
nearly ail the anclent buildings In Venice were built of it." Question: "Is 
the board to understand that you pronounce on the question as to whether 
this Is marble, in fact, or not?" Answer: "No, sir; I cannot answer. I 
question if any one can answer the, question." The foUowing may be re- 
garded as approved définitions of the words "marble" and "limestone," as 
ordinarily understood. Oentury Dictionary: "Limestone Is more or less crys- 
talline or crystalline granular in condition. Any limestone, however, even 
if very compact or showing only traces of a crystalline structure, may be 
called 'marble' If it is capable of taking a polish, or if It is suitable or dé- 
sirable for ornamental and décorative purposes." Again: "Marble is the 
name glven to the more crystalline limestones, and especially to such as are 
solid and handsome enough to be used for ornamental purposes or in costly 
buildings." Worcester's Dictionary defines "marble" as "a limestone or car- 
bonate of lime of many varieties, having a granular and crystalline texture, 
and capable of a high polish." The New American Oyclopedia (volume 11, 
pp. 171, 172) gives the foUowing définition: "Marble. A rock used as an 
ornamental building stone, for Interior décorations and for sculpture. Gen- 
erally, any limestone that can be obtained in large sound blocks, and is sus- 
ceptible of a good polish, is marble, and the only marble that is not limestone 
is the serpentine and the verd antique (the latter a mixture of serpentine and 
limestone)." The last authorlty, under the title of "Venice," also states, in 
the nature of a well-known historical fact, that the famous Rialto Bridge at 
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VeBice Is bullt of "marble,"— a fact which becomes pertinent to this case 
In View of the Importera' statement that tbls brlflge is constructed of the 
same materlal as that under considération in their protests. The évidence 
fails to showthat the commercial désignation of the term "marble" dififers 
essentlally from the ordlnary or popuiar meaning of the word. The two 
«amples of the merehandise (marlied Bxhibits 1 and 2, respectively) intrô- 
duced in évidence at the hearlng iUnstrate the nature of the mercliandlse, 
being fragments of the imported blocks, about six or eight inches square in 
dimensions. Sample 2 has been subjected to a polishing process, under di- 
rection of the board, and by the importer himself . It has talien on a very 
good pollsh, is of a grayish cream color, and of a solid crystalline structure. 
We flnd aceordingly (1) that the merehandise is a species of limestone, Isnown 
as "Istrlan marble"; that it takes on a good pollsh, and is suitable for floor- 
ing or pavlng vestibules of buildings and for other building purposes; (2> 
it Is a marble In fact, within the ordlnary définition of that term, and is 
commerclally known as a species of marble, and was Imported in the form of 
blocks. The protests clalmlng the article to be dutiable under elther of the 
paragraphs named above (105% or 106) are overruled, and the collector's 
décision is afflrmed in each case. 

Stephen G. Clarke, for appellants. 

James T. Van Eensselaer, Asst. U. S. Atty. 

WHEELER, District Judge. Paragraph 103 of the act of 1894 
provides for a duty on "marble of ail kinds." The board has, upon 
évidence, found that this merehandise is "Istrian marble," whieh ia 
a kind of marble. No évidence has been taken sincç, and the flnd- 
ing cannot properly be disturbed. Décision aflBrmed, 



BATON V. STATE OF WEST VIBGINIA. 
(Circuit Court of Appeals.Fourth Circuit. Nôvember 16, 1898.) 

No. 282. 

1. Extradition— Facts PsEsiiMED FROit Issûance of Wabrant. 

The action of the goternôr of a state In Issuing a waWànt for the sur- 
render of an alleged fugitive from Justice to the authorltles of another 
state apon a réquisition from the govternor of such state Is presumptive 
proof that the person named was In fact a fugitive from the Justice of 
the state maklng the réquisition. 

2. Habbas Corpos— Fédéral Courts— Review dp Questions Determinbd bt 

StatB CO0RT, • , 

A fédéral court wlll not, on the hearihg of a writ of habèas corpus pro- 
cured by a défendant after his trial afld conviction of a crime in a state 
court, rériew the question of the légality of his extradition, his conten- 
tion belng based on alleged facts presented to the state court on his trial, 
and (îetéïmlhed adversely to him. ■ 

3. Samk— Discrétion of Fédéral Coorts. 

A fédéral; court will not, unless under exceptional circumstances, re- 
. Iease,a!pris6her from the custody of state authorities on a writ of habeas 
corpuà àftér his trial and conviction, of à crime in a state court, on the 
grourid tbathe was conyicted In violation of his constitutlonal rights, 
but tv:Ill leaye him to his remedy by api)eal to the suprême court of the 
state,, and thèn. If aggrieyed, to the United States suprême eourt.i 

In Errot to the Circuit Court of the United States for the District 
of West Virginia. 

i 1 On this point, see note to In re Huse, 25 C. C. A. 22, § 17. " 
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A writ of iabeas corpus was granted by a judge of the circuit court 
ou the pétition of William Eaton to inquire into tiie legality of his 
détention by the authorities of West Virginia. From a judgment 
remandiûg the petitioner to the custody of the state of&cers, he brings 
error. 

W. W. Arnett, for plaintifE' in error. 

John A. Howard and Frank W. Nesbitt, for the State of West 
Virginia. 

Before SIMONOXDN, Ckcuit Judge, and PAUL and WADDILL, 
District Judges. 

WADDILL, District Judge. This case cornes before us upon a writ 
of error to a judgment of the circuit court of the United States for 
the district of West Virginia, rendered on the 14th day of April, 1898, 
declining to release the plaintiff in error from the custody of the sher- 
iff of Ohio county, in said state, pursuant to a writ of habeas corpus 
theretofore regularly awarded by one of the judges of said court. 

The pétition for a writ of habeas corpus, duly swom to, Was filed 
October 1, 1897, and is as follows: 

"Your petitioner, William Eaton, respectfuUy States to your honor that he 
is 'detalned, confined, and restrained of his llberty' by J. C. Eichards, sherifC 
of Ohlo county, West Virginia, in the jail of sald county, at Wheeling, West 
Virginia, 'without authority of law,' as also 'wlthout due process of law.' 
He further represents, states, and ayers that he is a citizen of the city of 
Chicago, In the state of Illinois; that he was brought to West Virginia In com- 
pliance with a mamdate oc ^warrant issued by the governor of Illinois, in obé- 
dience to a réquisition issued by the chief executive of the state of West Vir- 
ginia, on a charge of being a 'fugitive from justice' on account of the crime 
being allégea agalnst him, your petitioner, wlth having set fire to certain 
articles, at the time of the fire insured, with intent to def raud and injure the 
'Philadelphia Fire Association,' Further, petitioner posltively afarms and 
emphatically déclares that he was not, at the time of said alleged fire or burn- 
ing, within the llmits of the state of West Virginia. Wherefore, your peti- 
tioner prays your honor to grant him the writ of habeas corpus ad sub- 
jiciendum, that the cause of his détention and confinement may be Inqulred 
into; and your petitioner prays that he may be discharged and released from 
the détention, confinement and restraint of his llberty 'without due procpss 
of law,' and without authority of law, as aforesald. And your petitioner will 
ever pray," etc. 

Upon this pétition, his honor, Judge Jackson, awarded the writ, 
making it returnable before the circuit court of the United States 
for said district on the 12th day of October, 1897, and the same was 
duly issued, and on the day of its return the sherifl made, under oath, 
the folio wing response : 

"H. C. Richards, sherifî of Ohio county, West Virginia, maies return to 
the writ of habeas corpus issued by the Honorable John J. Jackson, judge 
of said court, on the Ist day of October, 1897, and for answer thereto says: 
He now brings the body of the said William Eaton into court hère, and says 
it is not true, as alleged in the pétition, that the said Eaton Is detalned, con- 
fined, and restrained of his liberty without authority of law, or without due 
process of law; but this respondent says he detains the said William Eaton 
by the authority of certain orders of the criminal court of Ohio county, West 
Virginia, which court is a court of record, and of compétent gênerai criminal 
jurisdiction in the county of Ohio and state of West Virginia. A duly-certifled 
copy of the said orders of the said court is hereto annexed, marked 'Bxhibit 
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A of Sherlff's Return,' and Is Intended to be read as part of this return as 
f ully as If hereln set farth. And, now, having made f ull and complète return 
to the said writ, this respondent prays that the said William Eaton be re- 
manded to liis custody, in the Jail of Ohlo eounty, that the writ be dismissed, 
and that this respondent be allowed his costs In this behalf expended." 

Exhibit A, referred to in the sheriflf's return, contained the record 
and proceedings of the criminal court of Ohio eounty, W, Va., showing 
the indictment, trial, and conviction of the petitioner, and his sen- 
tence to 10 years' imprisonment in the state penitentiary of that 
state, for the offense for which he was extradited, and that he was in- 
dicted on the 3d of May, 1897, and convicted on the 23th of Septem- 
ber, 1897, five days before the flling of the pétition for a habeas corpus. 
In response to this return, the plaintiff in error hère, under oath, filed 
the folio wing answer: 

"Petitioner, William Eaton, for answer to return made by H. C. Richards 
to the writ of habeas corpus, says, notwlthstanding the return, that he (peti- 
tioner Eaton) Is held in custody under the Judgment or sentence of conviction 
of the criminal court of Ohio eounty, West Virginia; says that said judgment 
or sentence is not operative and valid against hlm, petitioner, because he says 
that said court got eontrol of his person otherwise than 'by due process of 
law,' In this, to wlt: 1. He (petitioner) was prevented, when arrested In 
Chicago by the agent of West Virginia, from showing by writ of habeas cor- 
pus, which he requested permission to do, that he was not in West Virginia 
when the offense with which he was charged was committed, and because as 
a faet he was not In the state' of West Virginia when said crime was com- 
mitted, and this he Is ready to verify. Wherefore petitioner says such judg- 
ment is Invalld." 

Whereupon the court, on said 12th day of October, 1897, after recit- 
ing that the body of the petitioner had been brought before it, and 
the return to gaid writ duly made, and that said court had partly 
heard and considered the questions involved in the case, and that it 
was suggested that there was certain évidence which it was necessary 
to produce for a full disposition of the case, ordered that the peti- 
tioner be remanded to the, custody of the said sheriff, to be held and 
detained by him uhtil the final hearing of the questions arising upon 
said application. No further order seems to hâve been entered, or 
proceedings had, in the case until the entry of the final order com- 
plained of on the 14th of April, 1898. 

Upon this statement of the proceedings, it would appear that the 
lower èourt had before it only the pétition, the oflScer's return to the 
writ, with the exhibit therewith, and a reply to the ofScer by the 
plaintiff in error. Certainly this is ail that the record, as presented to 
us, shows, and upon such showing we would be clearly justifled in 
afflrming the action of the lower court without going further. This, 
however, we hâve determined not to do, as the case is an important 
one, involving the liberty of a citizen; and from the admissions of 
counsel in argument it seems that other évidence was adduced before 
the lower court. The plaintiff in error avers in his pétition that he 
"is detained, confined, and restrained of his liberty by H. C. Rich- 
ards, sheriff of Ohio eounty, Wèst Virginia, without authority of 
law," also "without due process of law," and that he is a citizen of the 
state of Illinois, and was brought hither from said state as a "fugitive 
from justice," pursuant to a warrant issued by the governor of Illi- 
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nois in obédience to a réquisition issued by the chief executive of the 
State of West Virginia, cliarged witli setting flre to certain property 
in order to secure tlie insurance thereon in thie state of West Vir- 
ginia. And tlie said petitioner avers and déclares that he was not, 
at the time of the alleged flre, within the limits of the state of West 
Virginia. In the answer to the officer's return, flled as aforesaid, 
petitioner further avers that the judgment and sentence of the crim- 
inal court of Ohio county, W. Va., under which he is held, is not oper- 
ative and valid against him, because the court got control of his 
person otherwise than by "due process of law," in this, to wit: That 
he (petitioner) was prevented, when arrested in Chicago by the agent 
of West Virginia, from suing out a writ of habeas corpus, which he 
requested permission to do; that he was not in West Virginia when 
the offense of which he was charged was committed; and that he was 
not, as a matter of f act, within said state . 

We will flrst consider the legality of the extradition proceedings, 
whereby petitioner was removed from the state of Illinois to the state 
of West Virginia for trial. The provision of the constitution of the 
United States, article 4, § 2, cl. 2, déclares that "a person charged in 
any state with treason, felony or other crime, who shall flee from jus- 
tice and be found in another state, shall, on demand of the executive 
authority of the state from which he fled, be delivered up to be re- 
moved to the state having jurisdiction of the cause." Pursuant to 
this clause of the constitution, congress, by act of 1793 (1 Stat. 302), 
provided for the extradition of criminals from one state to another, 
which act has since been continued in force, and now constitutes sec- 
tions 5278 and 5279 of the Revised Statutes. In considering this 
clause of the constitution and the act aforesaid, Chief Justice Taney, 
in Kentucky v. Denison, 24 How. 66, 104, said: 

"Tbe régulations necessary to carry this compact into exécution, from the 
nature of the duty and the ohject In view, was manifestly devolved upon con- 
gress; for, if it was left to the states, each state might require différent 
proof to authenticate the judicial proceedings upon which the demand was 
founded." 

Under the act of congress (section 5278) it îs the duty of the execu- 
tive authority of the state to which a person has fled to cause the 
arrest of the alleged fugitive from justice when the executive author- 
ity of any state demands such fugitive, and produces a copy of an 
indictment found or affldavit made before a magi strate of any state, 
charging the person demanded with having committed a crime therein, 
certifled as authentic by the governor or chief executive of the state 
from whence the person so charged has fled. The question of what 
must appear to the governor of a state upon whom a demand for a 
fugitive is made, and just what is the effect of the governor's acts 
on such demand, has frequently been under review by the suprême 
court of the United States; and that court, speaking through Mr. 
Justice Matthews, in the comparatively récent case of Roberts v. 
Reilly, 116 U. S. 95, 6 Sup. Ct. 291, says: 

"It must appear, therefore, to the governor of the state to whom such a 
demand is presented, before he can lawfully comply with It— First, that the 
person demanded is substantially charged with a crime against the laws o£ the 
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State from whose Justice he Is ^leged to hâve fled, by an inaictment or an 
àffldavjt, certifled as authentlq by the governor of the state making the de- 
mand; and, second, that the fiérsbn demanded Is a fugitive from the justice 
of the State the executive authority of whlch makes the demand. The flrst 
of thèse prerequlsltes is a question of law, and is ahvays open, ùpon the face 
of the papers, to judiclal Inqulry, on an application for a discharge under a 
wrli of habeas corpus. The second is a question of fact, which the governor 
of the State upon whom the demand Is made must décide upon such évidence 
as he may deem satlsfactory. How far hls décision may be reviewed Judiclally 
In proceeidlngs In habeas corpus, or whether It is net concluslve, are questions 
not settled by hannonlous judlolal décisions, nor by any authoritative judg- 
ment of thls court. It Is conceded that the détermination of the fact by the 
executive of the state in Issnlng hls Warrant of arrest, upon a demand made 
on that ground, whether thé wrlt contalns a récital of an express flnding to 
that effect or not, must be regarded as sufflclent to Justify the removal until 
the presumptlon in Its favor la overthrown by contrary proof." 

Now, assuming that tbe action of the executive of Jthe state of Illi- 
nois can be reviewed upon the queistion of fact befôre him of whether 
the petitioner was a fugitive from justice, can we say that he was 
not? The petitioner avers that "he was brought to West Virginia 
in compliance with a mandate or warrant issued by the governor of 
minois in obédience to a réquisition issued by the chief executive of 
the state of West Virginia." The action of the executive of the state 
of minois, at least until shown to be illégal or irregular, must be pre- 
sumed to be correct, as it must also be presumed that he had before 
him the necessary faets ta justify the action taken. The record shows 
that the petitioner had been regularly indicted in the state of West 
Virginia for the offense for which he was extradited; and that tact, 
together with the action of the governor of Illinois ordering his re- 
moval, and his failure even to aver that it was made known to the 
governor that he claimed not to hâve been in the State of West Vir- 
ginia at the time of the commission of the alleged offense, is, we think, 
conclusive on the question of the legality of the action of the executive 
of the state of Illinois; and our conclusion is that the petitioner was 
lawfuUy committed to the authorities of the state of West Virginia 
to be removed to the said state to answer of and conceming the crime 
alleged against him, and that he is not, on that account, held either 
contrary to law or without due process of law. 

We will now consider the question raised that petitioner is re- 
strained of his liberty without "due process of law," and "contrary 
to law," because the court illegally obtaihed control of his person by 
reason of the officer of the state of West Virginia refusing, at the 
time of his arrest in the city of Chicago, to allow him to procure a 
writ of habeas corpus, and, at the same time, will review the facts 
in the case, and détermine whether the court in thià proceeding 
should discharge petitioner because of alleged irregularlty in the 
extradition proceedings aforesaid. It will be observed, in consider- 
ing the flrst of thèse questions, that we are dealing with the action 
of a court after the trial and conviction of one accused of a crime, 
not on account of any alleged error committed during the trial, but 
because the prisoner was illegally arrested and brought, into court to 
stand his trial. We cannot see our way clear to interfère by habeas 
corpus in such a case, under the circumstances hère; and- so far as the 
action of the ofQcer of the state of West Virginia at the time of the 
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arrest of the petitioner is concerned, in not allowing him to sue out 
a writ of habeas corpus, it is to be determined upon a considération 
of the facts of the case, and it is but fair to say that it was admitted 
in argument that the oflBcer under oath expressly denied this alléga- 
tion of the petitioner, and also that any such request was made of him, 
and petitioner introduced no évidence tO sustain his statement. Upon 
the facts of the case it is equally clear to us that this court should not 
grant the relief prayed for. The record is incomplète in not showing 
just what évidence was before the lower court, but, waiving this de- 
fect, and dealing M'ith the facts as conceded in argument, it seems 
that the state at the trial, among other things, established that the 
fire was started by means of a time fuse and naphtha, or gasoline, 
bomb, ignited hours before the actual conflagration in the early morn- 
ing — about 2 a. m. — of the 26th of February, 1897; that petitioner was 
seen in the eity of Wheeling on the evening of the 25th of February; 
that he entered his store, and closed the door behind him; that he 
was the only persôn who had access to the said store ; that the stock 
of goods in the store was worth but little, and insured for |7,500; 
that petitioner left Wheeling on the evening of the 2oth of February, 
and had ample time to reach Pittsburg, which, by rail, was about 
2-| hours' ride, having, as the state claimed, previously set fire to the 
fuse referred to. Petitioner, on the other hand, introduced évidence 
to show his présence in Pittsburg at the time the fire actually oc- 
curred, though he acknowledged that on the evening of the 25th 
of February he was in the suburbs of Wheeling, connected by a street- 
car Une with the city. This seems to hâve been substantially the con- 
tention of the parties. The opinion of the lower court, copied in the 
record, shows that the whole question of the présence of the prisoner 
at the scène of the crime was submitted to the jury and the trial court 
on the merits of the case, when petitioner was found guilty of the 
crime alleged against him, and sentenced to 10 years' imprisonment 
in the penitentiary. We cannot say, from anything before us, that 
petitioner was not in the city of Wheeling at the time the incendiary 
fire originated. Certain it is, actual présence in Pittsburg when the 
fire occurred is not necessarily inconsistent with causir^ and starting 
the fire, if it originated as claimed by the state. The Jury and the 
local court heard this évidence, and decided that the petitioner was 
guilty of setting flre to the property burned, and hence that he was 
either actually présent at the time of the flre, or so recently thereto- 
fore as to hâve been able to start the flre, and we see no reason why 
we should adjudge differently. 

But petitioner insists that the action of the state court flnding him 
guilty of the offense charged against him is "illégal and void" under 
the circumstances, and that he should now be released on a writ of 
habeas corpus. With this contention we cannot agrée, He was ac- 
tually in the state court at the time of the trial, made his full défense 
on the merits, including the défense hère set up, of his absence from 
the state of West Virginia when the crime was committed, and days 
were consumed in the trial, with the resuit above indicated, which 
we think should not be disturbed by this court. The suprême court 
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of the United States has often had before it the question of the extra- 
dition of fugitives from one state to another, and nearly every phase 
of such cases has been eonsidered. The following are some of the 
most interesting cases decided by that court: Kerr v. People, 119 
U. S. 436, 7 Sup. et. 225; Mahon v. Justice, 127 U. S. 700, 8 Sup. Ct. 
1204; Cook V. Hart, 146 U. S. 183, 13 Sup. Ct. 40. The flrst two deal 
practically with instances of kidnapping, and in each case it was de- 
cided that such action would not avail as a défense, or oust the trial 
court of its jurisdiction. In the last-named case, where the transfer 
was lawfully made, pursuant to extradition proceedings, and the peti- 
tioner nevertheless, as hère, insisted that he was not a "fugitive from 
justice," and amenable to the jurisdiction of the trial court, the su- 
prême court held that he was, and remanded him for trial to the 
State court. The court further decided that, in so far as the question 
of flight could be made a jurisdictioual one, and treating it as such for 
the purposes of that case, it was equally as available in the state as 
in the fédéral courts, and, while clearly maintaining the right of the 
fédéral courts by habeas corpus to discharge a person, either before 
or after trial in the state court, where he was restrained of his liberty in 
violation of the fédéral constitution and laws, held that such power 
was a discretionary one, and the exercise of which should not be en- 
couraged, except in cases the circumstances of which might require 
immédiate action on the part of the fédéral court; citing Ex parte 
Eoyall, 117 U. S. 241, 251, 252, 6 Sup. Ct. 734, as containing a gênerai 
discussion of the doctrine of when the fédéral authorities should and 
should not interfère on writ of habeas corpus; and in this same con- 
nection In re Loney, 134 U. S. 372, 375, 10 Sup. Ct. 584, and New 
York V. Eno, 155 U. S. 89, 96, 97, 15 Sup. Ot. 30, may also be given. 

It is manifest upon the facts and circumstances of this case that 
the petitioner should not he discharged from custody in this proceed- 
ing, and that he should be left to pursue his remedy by appeal to the 
court of last resort in the state of West Virginia, and from that court 
to the suprême court of the United States, if he feels aggrieved. In 
Robb V. Connolly, 111 U. S. 624, 637, 4 Sup. Ct. 544, 551, the suprême 
court said: 

"Upon the state courts, equally with the courts of the Union, rests the 
obligation to guard, enforce, and protect every right granted or secured by the 
constitution of the United States, and the laws made in pursuance thereof, 
whenever thèse rights are in.volved In any suit or proceeding before them." 

Hère there seem to us to exist no spécial circumstances calling 
for the issuance of the writ, and it will not be assumed that the 
state court will not fully protect petitioner in ail his rights. It must 
be further borne in mind that the writ of habeas corpus cannot be 
used to serve the purposes of a writ of error. The record shows that 
90 days were allowed petitioner from the time of his conviction within 
which to apply for a writ of error and supersedeas to the action of the 
trial court of the state. Just what has been done or is proposed to 
be done with this appeal does not appear, but this proceeding will not 
answer for that purpose. Stevens v. Fuller, 136 U. S. 478, 10 Sup. 
Ct. 911; In re Savin, 131 U. S. 279, 9 Sup. Ct. 699; In re Luis Oteiza 
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y Cortes, 136 U. S. 330, 10 Sup. Ct. 1031; Andrews v. Swartz, 156 U. S. 
272, 15 Sup. a. 389; Bergemann v. Backer, 157 U. S. 659, 15 Sup. Ct. 
727. The judgment of the lower court is affirmed, and the petitioner 
remanded to Ûe custody of the proper state authorities. 



THOMSON-HOUSTON ELECTRIC CO. v. ATHOL & O. ST. Rï. CO. 

(Circuit Court of Appeals, First Circuit. January 26, 1899.) 

No. 229. 

Patents — Motor Sdspbnston for Railwat Cars. 

The Rlce patent, No. 448,260, for an Improvement In motor suspension 
for rallway cars, the essentlai characteristics of which consist in the 
introduction and use of a double hinge, the motor frame being one leaf 
of the hinge, and the motor the other leaf, the first leaf belng journaled 
on the driven axle so that the car axle constitutes the pivot for the first 
leaf of the hinge, while the armature axis serves as the pivot for the 
other leaf, analyzed and construed, and held not infringed by the Wallser 
motor, vrhieh is constructed under the Uebelacker patent, No. 554,353, 
and the SUort patent. No. 546,360. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit in equity by the Thomson-Houston Electric Company 
against the Athol & Orange Street-Railway Company for alleged in- 
fringement of two patents relating to railway motors. 

For opinion in circuit court, see 83 Fed. 203. 

Frederick P. Fish and James J. Storrow, for appellant. 
Charles E. Mitchell (Henry B. Brownell, on brie^, for appelles. 

Before COLT, Circuit Judge, and WEBB and BKOWN, District 
Judges. 

COLT, Circuit Judge. This suit was brought on letters patent No. 
448,260, issued March 17, 1891, to Edwin W. Rice, Jr., and letters pat- 
ent No. 470,817, granted March 15, 1892, to Francis O. Blackwell. 
The Blackwell patent is not pressed on this appeal. The Rice patent is 
for an improvement in motor suspension for railway cars. The court 
below dismissed the bill, holding substantially that, if the Rice patent 
is so broad as to cover the defendant's device, it is too broad to be 
sustained, and that, if the patent is valid upon a more narrow construc- 
tion, the défendant does not infringe. The validity of the Rice patent 
is not seriously disputed, and we shall deal on this appeal simply with 
the question of inf ringement. 

In his spécification the patentée déclares : 

"My Invention relates to the manner of mounting or supporting electric 
motors -when applied to the propulsion of railway cars. The objects of my 
invention are to secure rigidity, strength, and an unvarying relation of motor 
and driving axle of the car, as well as accessibility for purposes of repair 
and an automatic adjustment of the eommutator for variations of lead in 
différent conditions of working. My invention relates particularly to those 
methods of suspension or support for the motor in which sueh motor is in 
part supported by an axle of the car. The principal part of my invention 
consists in the provision of a frame sleeved to the car axle, and provided wlth 
journal bearings for the armature axis and the axes of any intermediate gear 
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between the axmature an^ cflr/axle, the motor fleld magnet being supportée! 
on the armature axis. * * * My Invention consista alsp in the novel con- 
strûciaon and mountlng ôf the frame Itself, ivjierèby I secure great rigidity. 
My invention conslsts also lia <Jther features of constructidh and combinations 
of parts, hereinafter descrlbed in connection wlth the- aecompanying drawings, 
and then more partlcularly speclfled In the claims. • * * By my con- 
struction of supporting frame and mountlng of the parts, herelnbefore de- 
scribed, I not only secure stlffness and rigidity vrhen the apparatus is sub- 
Jecte<ï to strain, but also an adaptation of the mechanisra to vibrations, jars, 
or tDÔvements of the cài" Êàd supporting parts, whlch' Wlï malntaln the 
mechanlsm In unchangç(d i relation during ail conditions ot worliing. I am, 
moreover, able to secure ready accessibility to the electrlc motor, since, by 
slmply removing the Journal-bearing caps; T, the enth-e motor can readily be 
taken ont through a trap in the car floor for making necessary repairs or for 
any o^h^r purpose." 

The draivings of the patent are as follows: 




ri 
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"F Indlcates a frame of brass, Iron, or other sultable material, consisting 
of two Sldé or longitudinal pièces and a erosspiece, as shown, ail cast or 
fornied in one pièce. The slde pièces, F, are sleeved or journàled upon the 
axle, I, ôf the car or vehicle, and are provided likewise wlth Journal bearings 
for the axes, B, E^. The removable caps of such journal bearings are indi- 
eated at T. A, A, Indicate the fleld magnet of an electrlc motor; H, the fleld- 
magnet pôles of the same; and D, the armature mounted on the armature 
shaft, E. The armature sbaft is connected through suitable intermediate 
gear vclth the car axle, I, as well understood in the art. The shaft of such 
intermediate gear is indlcated at E2. The frame, F, being ^supported at one 
end by the car axle, I, is elastlcally supported at Its other end by some portion 
of the trUek frame, K. For thls purpose, the crossbar, F, is mounted between 
springs or Cushions, I2, I2, supported by the frame, K, as indlcated. The 
fleld magnet is supported at one end on the armature shaft, B, by sleeves, 
P, P, preferably of brass or other nonmagnetle material, which are carried 
by extensions from the fleld magnet pôle pièces, H, as shovrn. The opposite 
end of the fleld magnet may be supported In any desired manner. I prefer 
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to support It elastically from th« car body or from the truck frame; as, 
for instance, by means of an elastlc support, such as indicated at C, Fig. 1, 
or by a flexible bail and socket joint, as indicated at L, Fig. 3. It will be 
observed that by means of this support for the motor, independent of tlie 
frame carrying the bearlngs tberefor, said frame is relieved of the weight 
of the motor, and the weight is transferred to a support independent of such 
frame, while the rigid motor frame around the motor préserves an accurate 
alignment of the armature shaft and the driven axle of tlie vehiele. Xhe 
particular manner of supporting the yoke end of the tield magnet elastically 
or flexibly does not form any part of my présent invention, and other means 
besides those shown may be employed in connection with the particular means 
hereinafter described for supporting the opposite end of the motor. * *■ * 
The commutator brushes of the machine are carried by a yoke, N, supported 
by the frame. If, instfead of by the tield magnet or extensions from the pôle 
pièces thereof; the brush arm over the sleeve, P, and arms, carrying the 
same into the open space between the latter, and over the commutator 
cylinder. It is well known that in a motor the lead Is négative or opposite 
to that of a generator. Unless some means is provlded for varying the 
position of the brùshes upon the commutator, sparking v^ill occur with changes 
of load, and particularly -when a reversai in the direction of rotation takes 
place. By this method of suspension and mounting of the brush support, 
this tendency to sparking is automatically compensated for by the rotation 
of the field magnets about the armature. Xt will be noticed that, when a 
heavy load cornes on, the motor frame will be depressed or raised, accordlng 
to the direction of rotation of the armature; and, as one end of the field mag- 
net is relatively flxed In position, the field magnet and armature will occupy 
différent positions with respect to each other when the motor frame is raised 
or depressed." 

In the Rice patent, the U-shaped frame is described as made of brass 
or other suitable material, and consists of two side or longitudinal 
pièces and a crosspiece ail cast in one pièce. The side pièces are 
sleeved or journaled upon the car axle, and are provided with journal 
bearlngs for the armature shaft and any intermediate shaft. The 
journal bearlngs hâve removable caps. The armature shaft is con- 
nected through intermediate gear with the car axle. The frame is 
sleeved at one end upon the car axle, and is spring-supported at the 
other end ûpon some portion of the truck frame. For this purpose 
the crossbar of the frame is mounted between springs or cushions, 
supported in the truck frame. The motor at one end is sleeved or 
pivoted to the armature shaft, which is journaled in the frame, and at 
the other end is supported elastically from the car body or truck 
frame. The spring shown in the drawing makes the support elastic 
against any upward movement of the yoke end of the field magnet. 
Another form shown consists of a flexible bail and socket joint. The 
brushes are carried by the frame, instead of by the ûeld magnets. By 
this method of suspension and mounting of brushes, an automatic ad- 
justment of the commutator for variations of lead in différent condi- 
tions of working is secured. 

It was old at the date of the Eice invention to sleeve a motor frame 
at one end upon the driven axle of a car, and support the other end 
by springs connected with the car body or truck frame so as to secure 
a partial spriiag support, and at the same time keep the gearing be- 
tween the driving and driven axle at ail times in proper co-operation. 
This is shown in the prier patents granted to Sprague (Nos. 324,892, 
406,600, 372,824, 387,745) and to Bentley (Nos. 377,229, 377,230). 

The Sprague patent of August 25, 1885 (No. 324,892), had for its 
91 F.-49 
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object the relief of the driving axie from the dead weight of the motor, 
at the same time keeping the armature shaft properly geared with the 
Other parts, whatever the position of the âeld magnet; and this was 
acÈomplished by hanging the yoke end of the field magnet from a cross- 
piece of the truck frame by springs, and sleeving the other end upon 
the driven axIe by a frame-like extension. Sprague made the connec- 
tion of the entire motor with the truck through springs. The patent 
says: 

"By thls feature of the invention, the hammering effect which would resuit 
from supporting the motor directly upon the axle wlU be reduced to the 
minimum." 

The foUowing eut illustrâtes the Sprague device: 




-r- 



In the Bentley patent (No. 377,229, January 31, 1888) the motor 
is shown and described as sUpported on the outside of the driven axle, 
and is upheld by a counterbalancing spring connection with the oppo- 
site axle. The U-shaped frame is journaled to the driven axle. The 
construction of Bentley is illustrated in the following eut: 




In the modifled or commercial form of the Bentley device, the motor, 
with its supporting framework, was turned around so as to corne on 
the inner side of the axle, in which case the two projecting side pièces 
of the framework were upheld by a spring connection with the motor 
truck. The commercial form of the Bentley device is illustrated by 
the following drawings: 
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The Walker motor used by the défendant is constructed under the 
Uebelacker patent, No. 554,353, dated February 11, 1896, and the 
Short patent, No. 546,360, dated September 17, 1895, and is represented 
by the folio wing drawing: 




In the Walker device the motor frame is in the form of a casing 
inclosing ail the operative parts. The casing is composed of an 
upper and a lower half . The upper half of the motor casing is provid- 
ed with projections, K, on the axle side of the motor. The projections 
are supported by springs, C, C, the lower end of the springs resting in 
cup-shaped dépressions in the transverse crossbar of the U-shaped 
frame, B, B, B, or in that portion of the frame which surmounts the 
car axle. The side of the motor casing away from the axle is pro- 
vided with a nose, W, M'hich through the médium of link, X, and cross- 
bar, Y, is also supported by the springs, V, V. It follows from this 
construction that the motor rides freely on springs, and readily ad- 
justs itself without strain on any part. The motor frame or casing, 
carrying the working parts of the motor, is trunnioned in the free pro- 
jecting ends of the U-shaped auxihary frame, B, B, B, by means of 
hollow cylindrical projections intégral with the casing. The trun- 
nions, F, are bored out on the inside to receive the bearing sleeves, 
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which! support the armature' diaft, G. Ilie outéide of the motor 
tmnnions rock in the suppôrted ends of the TJ-shaped or auxiliary 
fraœe, thus permitting a cushioned seesaw motion to the motor, which 
is upborne by springs, and is shielded against any blow or shock. 
The fundamental principle of this apparatus is supporting the motor 
upon springs, the motor itself being connected with the auxiliary 
frame by which the proper meshing of the gearing is at ail times se- 
cnred. 

No doubt, the object of both the Eice and Walker motors was to 
accomplish résulta which had beèn imperfectly realized in the prior art, 
namely, to prevent the hammêr blow due to the weight of the motor, or 
the inertia blow due to the unyielding mass of the motor. To effect 
this, it was necessary that the motor should be flbated in some way, 
and hâve a swingiug or rocking movement, and that the pressure of 
its weight on the driven axle should be minimized. While the resuit 
sought to be obtained in this elass of motors is thé same, it seems to 
us that the organization of the operative mechanism and the means 
employed in the Rice and Walker motors are radically différent. The 
practical utility of the Rice invention is doubtful. Instead of support- 
ing the armature shaft by the field magnet, the heavy field magnet is 
supported by the armature shaft. In the Rice device the motor frame 
supports the armature shaft, which also carries the brushes. In 
Walker the frame which carries the motor does net support the arma- 
ture shaft, but it is supported in the lower auxiliary frame. One ob- 
ject of the Eice invention was to vary the position of the brushes 
upon the commutator to meet the requirements of the motor "lead." 
For this reason he keeps the brushes upon the motor frame, that the 
relation of the brushes to the commutator may change, and so prevent 
sparking. Eice sleeved the motor frame upon the axle. By this 
means he relieved the motor frame of some of the weight of the fleld 
magnet, although the frame still supports a part of that weight, and 
transmits it a^ a dead .weight to the driven axle upon which it is 
sleeved. The part of the motor which carries the brushes and bearings 
for the armature remains sleeved to the axle, and shares in the jars 
and bumps imparted to the driven axle by the track. This organiza- 
tion is absent from Walker. With Eice the frame carries the arma- 
ture shaft, and the fleld magnet, instead of being supported on the 
frame directly, is supported by sleeves upon the armature. "The 
armature shaft supports the field, and said shaft is in turn supported 
in bearings in the frame." This arrangement of operative parts is not 
found in Walker. In Walker the motor frame proper supports the 
motor independently of the car body, and practically no part of the 
motor falls as a dead weight on the driven axle. 

The contention of the complainant is that the Rice patent, for the 
flrst time in the art, describes a motor which floats bodily up or down 
with relation to the driven axle, and still maintains a flxed relation 
between the motor gear wheel and the axle gear wheel, which is es- 
sential; that this conception of Rice was effected by the introduction 
and use of a double hinge, the motot frame being one leaf of the hinge, 
and the motor the other leaf; that it is essential to the Rice construc- 
tion that the flrst leaf or motor frame should be journaled upon the 
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driven axle, so that the car axle constitutes the pivot for the flrst leaf 
of the hinge, while the armature axis serves as a pivot for the other leaf 
of the hinge. Combined with the above mechanism there must be a 
pair of spring supports, one of which must be independent of the frame. 
Assuming this conception to be novel and ingénions, the vital and prac- 
tical question remains whether the defendant's motor accomplishes 
substantially the same resuit by substantially the same or équivalent 
instrumentalities. In the Rice patent nothing is said about a double 
hinge, but we flnd described certain mechanism which it is said will 
accomplish certain results, and our flrst gênerai inquiry should be 
directed towards a comparison of the Rice device with the device of 
the défendant. If, as we find, the two structures are substantialljr 
différent, there can be no infringement unless it may be of some spe^- 
cific claim of the Bice patent. 

Infringement is alleged of claims 1, 2, 9, 10, 11, 12, 13, 17, 19, and 
20. Claim 1 is as foUows: 

"(1) In an electric railway motor, the comblnatlon of a motor field magnet 
sleeved at one end on Its armature shaft, and an armature shaft joumaled 
in an independent frame carried at one end by an axle of the car, and at 
its other by the trucli frame." 

It is sufQcient to say, respecting this claim, that the Walker motor 
does not hâve this "independent frame." The Rice motor frame is 
sleeved to the driven axle at one end, and supported from the track 
frame at the other end. It carries one end of the field magnet, tbe 
other end being attached (preferably elastically) to the car body or 
truck frame. The Walker motor frame c^rrying the motor is not 
sleeved to the driven axle, and is not "independent," in the sensé of 
the Rice patent. The U-shaped frame of Walker, which is not the 
motor-supporting frame, is carried at one end by the driven axle, and 
at the other by the motor frame, and not by the truck frame or car 
body. The motor frame in which the armature shaft is journaled in 
the Walker structure is not independent of the field magnet. 

Claim 2 is as follows: 

"(2) The combination, substantially as described, of the journal-bearlng 
frame for the armature elastically supported at one end, and sleeved to an 
axle of the car at the other, and a field magnet supported on the armature 
axis, and at Us other by an independent support." 

From what we hâve already observed, it is clear that the Walker 
motor does not hâve the journal-bearing frame for the armature 
elastically supported at one end, and sleeved to the axle of the car 
at the other. 

Qaim 9 is as follows : 

"(9) In an electric railway motor, the comblnatlon, substantially as de- 
scribed, of a motor frame in whleh the armature of the motor Is mounted, 
and a support for the motor Independent of such frame, as and for the pur- 
pose described." 

The armature of the Walker motor is not mounted in the U-shaped 
frame, but in journal boxes attached to the motor casing. There is 
no support for the motor independent of the motor frame, within the 
meaning of the Rice patent. 

Claim 10 is as follows: 
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"(10) In an electrlc railway motor, the comblnatlon, ■ substantlally as de- 
scrlbed, of a frame provlded wlth bearings for the gear whlch transmlts 
motion from the armature to the car axle, In combination with an Inde- 
pendent elastic support for the motor, sustained independently of said frame." 

The "independent elastic support for the motor sustained inde- 
pendently of said frame" is the support referred to in the spécification 
of the end of the motor which is furthest from the armature. This 
support holds the end of the motor néarest the axle relatively fixed, 
and so prevents that end of the motor from sharing in the élévation or 
dépression of the other end, as the frame carries it downward or up- 
ward. This combination has not been adopted by Walker. 

Claim 11 is for the combination in an electric railway motor of a 
frame sleeved on the car axle and an elastic support independent of 
the frame, and sustaining the fleld magnet. The frame hère referred 
to is the motor frame, which, as already stated, is not sleeved to the 
axle in the Walker device; nor has the Walker motor the elastic sup- 
port independent of the frame. 

Claim 12 is as follows: 

"(12) The combination, in an electrlc railway motor, of a rigid frame for 
holding the parts in proper alignment with the car axle, and a spring support 
independent of said frame, whereby the frame may be relieved of the weight 
of the motor." 

The spring support independent of the frame is evidently the sup- 
port for the yoke end of the fleld magnet, the other end being sus- 
tained by the armature shaft. This construction, as we hâve said, is 
not found in the Walker motor. 

Claim 13 is as follows: 

"(13) The combination, in an electric railway motor, of a pivoted frame sus- 
taining the armature, and a fleld magnet sustained on pivoted bearings, at 
one end carried by the frame, and at the other by a support Independent of 
the frame at the outer end." 

Walker has no such pivoted frame sustaining the armature. The 
Walker armature is sustained in the journal boxes, which are f astened 
to the motor casing. The casing is not pivoted at either end, but is 
npheld by springs. Walker does not bave a fleld magnet sustained on 
pivoted bearings such as are described in the Rice patent, and he has 
no fleld magnet sustained by a support independent of the frame at the 
outer end. 

It is apparent that the combination of claim 17, consisting of a sup- 
porting frame proyided with journal bearings for the armature shaft 
of the motor, and a motor fleld magnet supported on the armature by 
sleeves thereon, and by supports attached to the truck frame or car 
body, is not contained in the Walker structure. 

Claims 19 and 20 are as follows: 

"(19) In an electrlc railway motor, a rigid supporting frame for the arma- 
ture and gear shafts, said frame consisting of two longitudinal or side pièces 
sleeved on an axle o£,the car, and carrying the journal bearings for said 
shafts, and a cross pièce; Said side and cross pièces being intégral, and 
formlng three sides of a continuons frame, independent of the motor, as and 
for the purpose described. 

"(20) In an electric railway motor, a rigid supporting frame for the electric 
motor, consisting of the side or longitudinal pièces sleeved to an axle of the 
car, and a uniting cross pièce intégral with them; said side and cross pièces 
forming three sides of a continuons frame, independent of the motor." 
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The rigid supporting frame mentioned in thèse claims is the motor 
frame of the Kice patent, which is not found in the Walker apparatus. 
Nor does the Walker motor frame proper show the side pièces sleeved 
on the axie of the car, and carrying the journal bearings for the shafts, 
nor a motor frame independent of the motor. From observation» 
already made, it is manifest that the Walker motor bas not appropri- 
ated the combinations covered by thèse claims. 

In addition to the matters that we hâve already referred to in détail, 
we think, with the learned circuit judge, that: 

"It cannot be denled that the respondent was withln Its right In using its 
peculiax motor, which normally locates Ita armature at its axis, and, as a 
necessary élément to the opération of Its motor, in uslng its armature shaft 
as a pivot. AU thls is In the common fleld of mechanical construction. What 
would remain would be the question of holding the motor In position. This 
would, In ordinary course, be by support either at its center or at Its radial 
pôles, and, In either case, rigidly or elastically. In the normal worU of con- 
struction, the mechanical engineer must sélect; and, in an art of so common a 
character as that of so suspending heavy working parts elastically as to 
minimise the shock, he might rightfuUy sélect either. This is ail which bas 
been donc by the respondent. Therefore, If complainant's patent is so broad 
as to cover respondent's device, it is too broad to be sustained." 

The conclusion we bave reached is that, in construction and mode 
of opération, the Walker motor is distinctly différent from that de- 
scribed in the Bice patent, and that it does not infringe any of the 
claims relied upon by the complainant. The decree of the circuit court 
is affirmed, with the costs of this court to the appellee. 
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(Circuit Court of Appeals, Second Circuit January 2, 1899.) 

No. 29. 

Patents— Validitt and Intringbment— Plibks. 

The Bernard patent, No. 427,220, for pliers havlng parallel Jaws and 
sheet-metal bandles, so attached as to apply the power at both sides of 
the jaws, and havlng an unobstructed opening between the jaws for the 
passage of a rod, wire, or tool, construed, and held valid and infringed 
as to claim 1, and not Infringed as to clalm 2. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

This was a suit in equity by the William Schollhorn Company 
against the Bridgeport Manufacturing Company and others for alleged 
infringement of a patent for an improvement in pliers. The circuit 
court rendered a decree for complainant upon the flrst claim of the 
patent involved (84 Fed. 674), and the défendants bave appealed. 

Henry Schreiter and Alexander Van Cott, for appellants. 
John K. Beach, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The questions upon this appeal are in 
regard to the validity and infringement of claim 1 of letters patent No. 
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427,?20, ^ated May 6, 189Q, to WiUiam A. Bernard, for an improve- 
naent in plmva. The circuit court for tbe district of Gonnecticat found 
in favor of tjie Qomplainant, which is the présent owner of the patent, 
upon eaclj issue. The inventor said in his spécification that his object 
was,"to provjdfi.an unobstructed lopening through between the parallel 
jayvs for the, passage of a rod, wire; or tool, and to adapt sheet-metal 
handles to the jaws in such a manner that the power will be applied 
egually at botb sides of the jaws, to insure the proper strength and 
uniformity of movement." , Henry B. Russell, in letters patent No. 
188,262, dated March 13, 1877, and Chester W. Sykes, in letters patent 
Ho, 21,525, dated September 14, 1858, had shown pliers with parallel 
jftwa. Each device contained a single pair of lèTer-handles inside of 
thjBJàws, and the handles and jawé iû each deyice wei?e connected in 
tbe piiâdle bf the length of the jàw^ so that thé bearing for the handles 
was very narrow. The; Bernard device has "double X lever-handles 
upon the exterior Of the: jaws, A^^hereby an opén space iS left between 
sucp jàws, the jaws beiïig inclbiièd with the lever'*; jand there is 
à broâd bearing surface upon the jaws, which are enaljled to grasp 
flrmly the rod to be held^ The patent to Peter Broadbrooks, No. 
329,13?, dated October 37,; 1885, was simply for cuttin^ nippers, which 
cojttsi^ted (sfwo levers pivpted to eachqther, the jaw énds of the lever 
bëing inte^î^al with the handles^ anda récess between the sides of the 
levers thrQugh which the wire \^i;iich is to be eut can be passed. 
N'éither patent is an anticipation of ihç Bernard invention, which was 
a decided advarice ùpori Sykes and Russell, because the rod or wire 
to be gripped could be passed between the jaws throughout their 
length, and held with a firm grip. The means by which this was ac- 
complished were inventive in their character. The twp çlaims are as 
follows: 

(1) The eombtaatlori. with the sôlld javp's, f, t', of tliè lever-handles, a, a', 
b, b', of sheet métal, bent up to form hpUow hand portions, the i>arts, a', b', 
being ilat, or nearly so, and crossing each other at opposite sldes of the jaws, 
and connected by the pivot, d, substantially as set forth. 
, (2) The comblnatlon, with the parallel Jaws, f, f ', of the lever-handles, 
atfH', b, b', of sheet metaU bent up to form hoUow hand portions, the parts, 
a'i'b', being flat, or nearly so, and crossing each other ât opposite sldes of the 
]aws, the pivotai rivets, d, d, in Une with each other, the rivets, e, passing 
through the respective parts, a', b', and the Jaws and rivets, 3, passing through 
the métal of the handles and through slots in the jaws, substantially as set 
forth. 
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The question of most importance îs that of the infrîngement of 
claim 1. In the patentée! device the crossing handles are pivoted, as 
they cross each other by a separate rivet, d, so that, as there are two 
pairs of cross handles, the,re are two rivets in line with each other, and 
at opposite sides of the jaws, and there is no obstruction between the 
jaws. In the défendants' pliers the two pair of cross lever-hàndles 
are pivoted upon a common pivot, which extends across between the 
jaws, and a rod cannot be passed below the fulcrum of the topl. Thé 
manner in which the heels of the jaws are connected with the handles 
diiïers from the method described in claim 2. The connection in the 
Bernard tool by means of a slot and pin does not exist, but a cam is 
substituted, upon which the heels of the jaws slide when they are 
moved outward. There is no infriugement of claim 2. 

The spécification, which describes the devices of both claims, .say| 
that the levers are pivoted by two rivets, d, and daim 1; says that the 
levers are connected by the pivot, d. If the claim. neeessarily limita 
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the conetruction to two rivets on opposite sides of the jaws, so that 
there is no obstruction between the handles as well as jaws, there is no 
infringement. The whole device is described in daim 2, which re- 
quires an open space between handles as well as jaws. The part of 
the device from the jaws to the fulcrum of the tool is contained in 
claim 1, which describes the means by which the jaws are enabled to 
grasp the rod or wire throughout their entire length, which is the 
substantial improvement upon former tools, and is contained in the de- 
fendants' device. A common pivot is the équivalent of the two pivots, 
d, of claim 1. The decree of the circuit court is afSrmed, with costs. 



MICHAELIS et al. v. LABKIN et al. 

(Circuit Court, B. D. Missouri, E. D. February 7, 1899.) 

No. 4.026. 

1. P^ T sKTS— Construction of Claims— Amendment op Application. 

' The rejection of a claim in an application for a patent, and its subsé- 
quent modification by the appiicant, and his acceptance of a patent on 
. the amended claim, amounts to a disciaimer as to the matter eliminated. 

2. Samb—Infrinsbment— Improvement in JVIandpactubb of Chloboform. 

The Michaeiis patent, No. 322,194, claim 2, for an improvement in the 
manufacture of chloroform, construed, and helâ valid, but limited by the 
spécification and the proceedings in the patent office to the process of 
manufacturing chloroform from the lietones having a higher boiling point 
than acétone, and using as the foundation a crude or "brown" acétate, as 
distinguished from the eommerciaily purifled or "gray" acétates. As so 
construed and limited, the patent is not infringed by the manufacture 
of chloroform from acétone, derived from the dry distillation of the gray 
acétate of liine, the distillate containing 86 per cent, of acétone, though 
ît also contains, as a necessary incident to distillation, which cannot prac- 
ticably be separated, from 3 to 5 per cent of the higher boiling ketones, 
covered by the patent. 

This is a suit in equity by Gustavus Michaeiis and others against 
Edward Hiles Larkin and others for the alleged infringement of a 
patent. 

Dickerson & Brown and Campbell & Eyan, for complainants. 

Paul Bakewell, for défendants. 

ADAMS, District Judge. This is a suit for the infringement of let- 
ters patent of the United States, No. 322,194, for certain new and use- 
ful improvements in the manufacture of chloroform and acetic acid, or 
purifled acétates, dated July 14, 1885. The patentée describes his 
invention as foUows: 

"This Invention is based upon the discovery that when a crude acétate, 
as of lime, is subjected to a dry distillation, only very small quantities of 
acétone, CHsOCX!H3, boiling at 56° centigrade, are formed, while very 
considérable quantifies of dimethylacetal, C2H4(O0Hs) 2, boiling between 
60° and 66° centigrade; ethylmethylacetal, 02H:4(OC2Hb)C)CH3, boiling 
at 85° centigrade; methyldimethylketone, CH3OOCH2CH8, boiling be- 
tween 75° and 77° centigrade; methyiethylketone, CH3COC2H5, boiUng 
between 75° and 80° centigrade; diethyllcetone, 02H5C002H;6, boiling be- 
tween 75° and 80° centigrade; metacetone, CjHioO, boiling between 82° 
and 86° centigrade,— and other still higher boiling ketones, as dumasin, and 
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other liqulds, together with a large quantity of an apparently oily substance, 
which also ylelds some of the before-mentioned ketones, etc., in solution, are 
the resuit of the process. Xhis invention is based upon the further discovery 
that while pure acétone yields, when distilled with the hypochlorite, only 33 
per cent, of chloroform, the above-enumerated lietones and other liquida, ail 
of which possess higher boiling points than does acétone, will yield, when 
freed from water and treated with a hypochlorite, chloroform in the large 
and unprecedented quantity of measure for measure. This yield is due to the 
fact that while a purifled acétate, say of lime, yields larger quantlties of 
acétone, and only (cornparatively spetilving) small quantifies of foreign bodies, 
the crude acétate of lime * * * gives, when subjected to the process of 
dry distillation, as borne eut by actual experiment, just the opposite resuit, 
Tiz. small quantifies of acétone and larger quantlties of foreign bodies, vary- 
ing in boiling point between 60° and 180° centigrade, respectively." 

Anothcr branch of the discovery relates to the partial purification 
of the crude acétate, after the élimination therefrom of the chloroform 
producing agents, leaving a residue which may be treated for the pro- 
duction of acetic acid or purifled acétates. This residue, it is said, 
is "in a most favorable condition for conversion into acetic acid, or 
purifled acétates." In the view I entertain of this case, and in the 
light of the claim alleged to be infringed, it is unnecessary to consider 
this second branch of the discovery. 

The claim alleged to be infringed by the défendants is claim 2 of the 

patent, which is as follows: 

"The production of chloroform from the liquid products resulting from the 
décomposition of crude acétates at high températures, by subjecting said 
liquid products to the action of hypochlorite, and removing the chloroform 
therefrom by distillation, substantially as described." 

A very important question presented by the record, and which re- 
ceived much attention at the argument, must be met at the outset, and 
that is whether this second claim of the patent, when properly con- 
strued, excludes the use of acétone as a chloroform yielding agent, 
in the patented process of complainants. 

The description of the invention already referred to, as well as the 
proofs in the case, clearly show that acétone distills at 56° centigrade. 
This is the lowest température at which any of the chloroform yielding 
agents referred to in the patent are distilled over. The patent teaches 
that the boiling point for ail the other alleged chloroform yielding 
agents ranges from 60° to 180° centigrade. Accordingly, the claim 
of the patent under considération, in so far as it calls for the treatment 
of liquids produced from the décomposition of acétates at high tempéra- 
ture, would naturally seem to suggest a contrast or comparison be- 
tween such liquids and that one which the patent disparagingly refers 
to as boiling at the very low température of 56°, and as producing a 
cornparatively small amount of chloroform. Moreover, the state of 
the art iù 1884, the date of the application for this patent, discloses 
that acétone, which is a product resulting from the dry distillation of a 
crude acétate, as of lime, will produce chloroform, when subjected to 
the action of a hypochlorite. It does not appear that chloroform had, 
prior to 1884, been produced on any commercial scale from acetoîi? 
Up to that date it had generally been the resuit of a distillation of ethel 
alcohol. But it was, prior to 1884, established as a scientific fact, by 
repeated laboratory experiments, and had been proclaimed in many 
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pharmaceutîcal and chemical Tforks, that the liqaid tlien well known 
coinmcrciâlly, as well as chenjically, as "acétone," would, when treated 
with a hypochlorite, produce çhloroform. This scientific fact, there- 
fore, was public knowledge, and ail its advantages and results, whether 
then fully appreciated or not, belonged to tlie public. Accordingly, 
when the patentée presented to the patent oflSce his flrst application, 
in which he claimed "(1) the production of çhloroform from the ketones, 
resulting from the décomposition of an acétate at high température, 
which consiste in mixing said ketones with a hypochlorite and distill- 
ing the same, substantially a^ diescribed," it is not strange, when it is 
recalled that acétone is included in the generic term "ketone," that his 
application was rejected, on référence to Watt's and Wurz's Diction- 
aries of Chemistry, in which it is said that çhloroform may be ob- 
tained from, among other things, acétone. After its réjection, such 
proceedings were had before the patent commissioner, as appears from 
the arguments of the patentee's solicitors and the subséquent amend- 
ments of the spécifications ahd claims, as évinces to my mind a pur- 
pose to disclaim the use of acétone as a fluid available to the patentée 
in his prôcesS. It appéars that from the second claim, as flnally 
drawn and allowed, the generic term "ketone" is eliminated, and the 
patentée daims a process for the production of çhloroform by subjeçt- 
ing the liquid products resulting from the décomposition of acétates 
at high température to the action of hypochlorite. 

This seenis to me to be a confession on the part of the patentée that 
the use of the particular low-boiling fluid kno>vn as "acétone" had 
become public property, and that the monopoly of the patent should 
be^ limited to the use of the high-boiling ketones referred to in the 
spécifications. Whether the prior art disclosed that çhloroform could 
be produced Dut of çhemically pure acétone only, as is contended by 
complainants' counsel, or whether it disclosed that it could be pro- 
duced ont ôf commercial or impure acétone, as is contended by défend- 
ants' counselji is immaterial. The fact remains that the priOr art so 
disclosed the process of manufacturing çhloroform from acétone, 
whether pure: or impure, as, upon référence to it by the commissioner 
of patents, ithe patentée acquiescèd, and amended his spécifications 
and claims, and accepted a patent excluding the use of acétone as a 
part of his process. This action of the patentée amounts to an ef- 
fectuai disclaimer of any monopoly in the use of acétone for the 
production of çhloroform. Morgan Envelope Oo. v. Albany Perfo- 
rated Wrapping Paper Co., 152 U. S. 425, 14 Sup. Ct. 627; Brill v. 
Car Co., 90 Fed. 666, and cases there cited. The complainants' pat- 
ent must, therefore, receive a construction limiting the patented pro- 
cess to the manufacture of çhloroform from ketones other than acétone, 
and to those ketones speciflcally described or generally referred to in 
the spécifications as boiling at températures ranging from 60° to 180° 
centigrade. 

The proof in the case makes it extremely doubtful if the process of 
the patent, limited, as already indicated by the exclusion of acétone 
as an available property, is of any practical utility. In fact, it seems 
to me quite clear from the proofs that there is very little of the çhloro- 
form yielding agents in ail of the higher-boiling keynotes described or 
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referred to in the patent. There are certainly no such quantities of 
such agents as will, in the language of the spécification, "yield, wheu 
freed from water and treated with a hypochlorite, chloroform in the 
large and unprecedented quantity of measure for measure." And it 
is in no sensé true that the crude acétate of lime, when subjected to the 
process of dry distillation, gives, as borne out by actual experiments, 
"small quantities of acétone and larger quantities of foreign bodies, 
varying in boiling point between 60° and 180° centigrade." Thèse 
and other statements of the patent, considered in the light of the proofs 
in the case, are conceded to be erroneous, and are made the ^asis of a dé- 
fense, under the provisions of section 4920, Rev. St. XJ. S., to the effect 
that the patent was obtained by f raudulent misrepresentations. The 
évidence tends strongly to show that some of thèse higher-boiling liq- 
uids, as represented by the chemical formulas employed in the spécifica- 
tion, hâve no known existence, and that others contain no chloroform 
yielding agents whatsoever, and the balance only a small and inconse- 
quential percentage of such agents, too small to be of any practical 
value, in and of themselves, for the production of chloroform. In addi- 
tion to this, there is no évidence in this record showing that the pro- 
cess of the patent involving the distillation and reflnement of thèse 
higher ketones alone, although pointed out 15 or 16 years ago in the 
patent now under considération, has ever been employed in the manu- 
facture of chloroform. Thèse last-mentioned facts, and others of like 
character, are made the basis of a défense of want of utility or patent- 
able invention. Notwithstanding the force with which thèse défense 
are presented, I am not disposed to rule the patent void for fraudulent 
misrepresentations made in securing it, or invalid for want of utility 
or patentable invention. It may be that the common tests of good 
faith and utility are unsafe, wheh applied to the mysterious processes 
of chemical action, and I am disposed to give the patentée the ad- 
vantage of any such possible doubt. 

Construing the patent, theref ore, as a valid grant of a monopoly to 
the process for.manufacturing chloroform out of the higher ketones de- 
scribed, and excluding the well-known chloroform producing agent, 
"acétone," as one of such ketones, the next question for détermination 
is whether the défendants are shown to hâve infringed this process. 
The processes of both complainants and défendants begin with the dry 
distillation of wood. This results in pyroligneous acid. This pyro- 
ligneous acid, when treated with slaked lime, produces what is called 
and known commercially as "brown acétate of lime." This same 
pyroligneous acid, when again distilled and refined by itself, produces 
what is known as "refined pyroligneous acid" ; and this last product, 
when treated with slaked lime, produces what is called and known 
commercially as "gray acétate of lime." The proof is clear that the 
défendants, who are large manufacturers of chemicals, employ this 
gray acétate exclusively, and from the dry distillation thereof produce 
a fluid which, when further distilled, produces acétone as the third 
distillant. This third distillant is recognized as "commercial acétone," 
is sold as such by the défendants, and from it the défendants produce 
their chloroform. This third distillant of the défendants, the proof 
shows, contains about 86 per cent, of pure acétone; the other 14 per 
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cent is composed of water, inert bodies, and some small quantity, not 
exceeding 3 to 5 per cent., of acétone équivalents of the higher ketones. 
The question now is whether the use of a substance containing this 
large percentage of pure acétone constitutes an infringement of com- 
plainants' patent, because there is also the trace, not exceeding 3 to 5 
per cent., of the acétone équivalents of the higher ketones, which is the 
process of their patent for the production of chloroform. 

In answering this question it becomes important to consider the in- 
tent and purpose of the parties, as manif ested in the patent, and in the 
processes or steps taken to produce results. Scrutiny of the spécifica- 
tions and claims of the patent discloses that the complainants start 
with a crude acétate, say of lime; that is to say, with such an acétate 
as, when subjected to dry distillation, produces the minimum quantity 
of acétone. Their desideratum is, therefore, in accordance vs'ith the 
limitations imposed upon their grant, which, as already seen, excludes 
acétone as an available substance, to employ such crude or raw ma- 
terial in the initiative of their process as contains the least quantity 
of that excluded substance, and the greatest quantity of other sub- 
stances, from which may be obtained the particular fluid available to 
their use under their patent. In harmony with this desideratum, 
the spécifications contain fréquent expressions of a purpose to employ 
only crude acétates, distinguish between "crude" and "purifled" acé- 
tates, and point ont that the "crude" acétate yields little acétone, while 
the "purifled" yields much acétone, and that the "crude" yields much of 
the other substances from which the higher-boiling ketones are derived, 
while the "purifled" contains little of thèse desired substances. The 
second claim of the patent, which alone is alleged to be infringed, éx- 
pressly calls for the décomposition of crude acétates. The proof shows 
that, at the time of the application for the patent in suit, there were 
only two commercially recognized acétates, namely, brown and gray, — 
the brown, resulting from the treatment of pyroligneous acid with 
elaked lime; the gray, resulting from a redistilled and rectifled pyro- 
ligneous acid, when treated with slaked lime. It is conceded in argu- 
ment that the brown acétate is "crude," within the meaning of the 
patent. It is conceded that the gray is not as crude as the brown, 
but it is contended that the différence between them is only in degree, 
not quality. It is conceded that the gray acétate is somewhat more 
"purifled" than the brown, but it is contended that it is nevertheless, 
within the meaning of the patent, a "crude" acétate, and that the words 
"purifled acétate," as frequently used, and contrasted with "crude 
acétate," meari "chemically pure acétate." 

It may be that both brown and gray acétates may be called "crude," 
when compared with "chemically pure acétate"; but, when considered 
in the light of the spécifications and teachings of the patent, and in the 
light of the fact shown in the proofs, that only brown and gray 
acétates were commercially known as available substances for the 
production of chloroform, and also in the light of the fact that "chem- 
ically pure acétate" was not commercially known at ail, I canuot es- 
cape the conviction that the patentée intended, by his placing the two 
words, "crude" and "purifled," over against each other, as already 
pointed out to employ one as a standard of comparison for deter- 
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mining the meaning of the otiier, and, by his insistence upon the use of 
such acétate as produced the least acétone, he intended to appropriate 
the brown as the crade acétate, suitable to the purposes of his patent, 
and to exclude the use of the gray as the purifled acétate, unsnitable 
to his purpose. The patent must hâve a reasonable construction. 
The ternis and language employed must be so construed as to give 
effect to each and ail of them, if possible, and must be construed in 
the light of the art to which the invention relates, as understood at 
the date of the spécification for the patent. Giving due considération 
to ail thèse well-known rules of construction, it seems to me, inasmueh 
as the art then existing knew of but two commercial acétates, brown 
and gray, and inasmueh as "chemically pure acétate" was not known 
commercially, but, in f act, was only known as a laboratory curiosity, it 
would be an unnatural and forced construction to hold that the pat- 
entée, when he referred familiarly to "purifled" acétate, as then in use, 
and available for the production of chloroform, meant the cbemical 
curiosity known as "chemically pure acétate," — especially so, when 
there was a well-known commercial acétate, then in existence, fairly 
described by the word "purifled." 

I do not think that this conclusion is affected by the language of the 
spécification, relied upon by complainants' counsel, namely : 

"By préférence I use the article of commerce knowa as 'crude brown 
acétate of lime,' but any other crude acétate may be used with like bénéficiai 
results." 

The contrast hère made is not between the brown and some other 
color, but is obviously between the lime, referred to, and some other 
base, as of lead or baryta. I therefore am constrained to hold that on 
the true construction of the patent, as determined by its language and 
the state of the art existing at the time of the application for the pat- 
ent, the process discovered excludes the use of the "gray" acétate, 
whether of lime or any other base. It must be conceded, from the 
proof s before the court, that it is impossible for the défendants, or any 
other manuf acturers, to produce acétone on any large commercial scale, 
without necessarily distilling over, with the acétone, slight quantities 
of the higher-boiling ketones. Hence the fact that défendants' acé- 
tone, as found in their third distillant, contains 3, or even somewhat 
greater, per cent, of thèse other ketones, must be, in the absence of a 
contrary showing, attributed to this necessary incident of distillation, 
and not to an intentional appropriation of complainants' process. 
This necessarily incidental and slight use of the substances of complain- 
ants' patent cannot be treated as an inf ringement, without practically 
putting a stop to ail manufacture of chloroform from acétone. This, 
as already shown, the complainants are not entitled to. 

For the reasons, therefore, that the défendants start their process 
with the use of a purifled gray acétate, with the purpose of then, and 
in subséquent distillations, securing the largest quantity of acétone for 
use in manufacturing chloroform, and the least possible quantity of 
other higher-boiling ketones, and because, in their process, they suc- 
ceed in securing 86 per cent, of acétone, and not over 3 to 5 per cent, 
of the other ketones, and this only because of the inhérent difiSculty 
of altogether expelling such ketones, I am of the opinion that they do 
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ixot Infriiige the complalnants' patent, wMch, properly constraed, in 
the light of the teachings of the art existing at the date of the applica- 
tion, requires the complainants to start their process with the use of 
a crude brown acétate, with the purpose then and thereafter to secure 
the least quantity of acétone (the use of which is excluded by their pat- 
ent), and the largest quantity of the higher-boiling ketoues. 

I cannot close this opinion without référence to the case of Michaelis 
y. KoessIeP, 34 Fed. 325, 38 Fed* 742, which is relied on by complain- 
ants' counsel as decisiVé of this case. I hâve had the full records of 
thèse cases before me, and hâve given them attentive considération. 
There can be no doubt but that the évidence before mebearing on the 
prior State of the art, and on the important and controlling issue of in- 
fringemént, is différent in important and vital respects from that 
which was before the court in tiie New Jersey case. I therefore can- 
not escape the conviction that, if the same évidence had been before 
the learned judges who sat in that case, a différent resuit would hâve 
there ensued. • 

A decree must be entered dismissing thebilL 



AMERICAN SKBWEB CO. T. HBLMS. 

(Circuit Court, B. D. Pennsylvania, January 24, 1899.) 

Patents — Infringbmbnt — Sçbwer Machines. 

The Andersen patent, No. 250,700, and the McNutt patent, No. 378,834, 
both for machines for polntlng skewers, construed, and htld not antlci- 
pated, valid,' and infrlnged, the former as to clalm 1, and the latter as to 
clalm 2. 

This was a suit in equity by the American Skewer Company against 
Peter D. Helms for alleged infringement of certain patents covering 
machines for pointing skewers. 

Chester Bradford, for complainant. 
Horace Pettit, for responden t. 

DALLAS, Circuit Judge. This is a suit npon letters patent No. 
250,700, dated December 18, 1881, to Léonard Anderson, and No. 378,- 
934, dated March 6, 1888, to Lindsay B. McNutt, éach of which is for 
a "machine for pointing skewers." The éontroversy involves the flrst 
claim of the Anderson patent, which is as follows: 

"(1) The comblnation of tlie worm or équivalent gear, D^, skewer-feeders, 
D, circular trough, Di, and cutters, B B, substantlally as and for the pur- 
poses shown;" , , 

— ^And the second daim of the McNutt patent, which is as follows: 

"(2) The comblnation, substantlally as set forth, of the platen, the curved 
Seays and brackets supported '■ atoove the platen, sieeves Joumaled upon the 
brackets and carrylng feed-roUs, and a cutter-shaft passlng through sald 
Bleeves, and havlng an Indepéndent latéral adjuptment thereln." 

The nature of the défense appears from a proposition which is 
thus affirmed in the defendant's brief : 

"That claim 1 of the Anderson patent and claim 2 of the McNutt patent, 
In suit, If valid at ail, are stcictly limited to the, spécifie constructions de- 
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scribed, InvolTing the detalled éléments of the clalm, and that def endant's 
machine does not Infringe, but embodies, as far as the patents In suit are 
eoncemed, only such éléments as were common property, and old and well 
known at the date of the alleged inventions of the said patents." 

This proposition présents the question in tlie case: Must the claims 
in suit be so restricted as to be exclusive of the defendant's machine, 
or else be held to be inyalid? The respondent asserts that this ques- 
tion should be answered afiQrmatively, because, as he contends, the 
prior state of the art requires it, and the proceedings in thé patent 
ofQce preclude the complainant from asserting the contrary. The 
position thus taken rests upon the existence of certain différences 
in the détails of two machines which, neither in construction nor mode 
of opération, can be said to be so simple as not to require explanatioh; 
and yet the respondent, though he has put in évidence a number of 
earlier patents, and the file wrappers and contents of those in suit, has 
called no witness to elucidate the devices to which they relate, or to 
impeach the correctness of the views of the witness called by the 
complainant, an expert whose qualifications and credibility there is 
absolutely nothing to discrédit. In Hanifen v. E. H. Godshalk Co., 
28 C. C. A. 511, 84 Fed. 649, it was held that expert testimony should 
not be given conclusive effect if, in the opinion of the court, it be not 
vFell founded; but in that case no reasons had been given by the 
expert for his conclusions, and their acceptance would hâve resulted 
in striking down a patent, whereas in the présent case the witness 
has intelligently supported the opinions he has expressed, and the 
effect of rejecting them would be, not to sustain, but to defeat or nar- 
row the patents sued on. That the defendant's machine is, in its 
material featuces, very like that described and claimed in the com-. 
plainant's patents is made manif est by inspection, although, undoubt- 
edly, there are some différences in construction. But the expert to 
whom I bave referred, while admitting thèse différences, has, in sub- 
stance, testifled that they amount to nothing but the mère substitution 
of well-known and obvious mechanical équivalents for the similar and 
corresponding parts covered by the first claim of the Anderson pat- 
ent, and by the second claim of the patent to McNutt. My own under- 
standing of the matter accords with this statement of f act, and its ac- 
ceptance is fatal to the défense relied on. It might be concedëd that 
this is not a case in which the doctrine of équivalents should be ap- 
plied with especial liberality, but the value of no patent oùght to be 
destroyed by so construing it as to admit of its évasion by making 
structural changes in détails which eflect no departure from the prin- 
ciple of the invention. It has, howeyer, been argued that thèse pat 
ents, if not "strictly limited to the spécifie constructions described," 
are invalid. That is to say, as I understand it, that the parts of the 
machinery designated in the respective claims must be restricted to the 
précise forms designated, because corresponding parts, if not the same 
in point of form, though having the same purpose in the combination, 
and effecting that purpose in substantially the same manner, cannot, 
without invalidating the patents, be regarded as identical or conflict- 
ing.- This contention challenges the correctness of the action of the 
patent oflice. It involves the assumption that each of thèse patents 
was granted for a subject-matter which ^as either absolutely devoid 
91 F.— 50 
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of novelty, or which, though immaterially varied, was essentially old. 
The presumption is that neither of thèse things was done; and that 
presumption, in my opinion, should, under the circumstances of this 
case, be accorded very great weight. The Boynton patent, upon 
which the respondent mainly relies, was very carefuUy considered, and 
although the proceedings were prolonged, and several of the claims 
originally presented were rejected, yet, in the end, those now in con- 
troversy were allowed, and, in the absence of explanatory testimony in 
support of the contention that their allowance was improper, there is 
nothing which would justify the court in saying that the patents were 
erroneously issued, or in so limiting their scope as practically to annul 
them. Decree for complainant. 



SPKAGUE ELECTRIC EAILWAY & MOTOR CO, V. NASSAU ELECTRIC 

R. CO. (two cases). 

(Circuit Court, B. D. New York. January 24, 1899.) 

Patents — Electhio Raii.way Motoks. 

The Sprague patent, No. 324,892, for an electrlc railway motor, con- 
strued, and fteJd infringed as to claims 2 and 6. 

In suit No. 1, complainant moves to punish défendant for con- 
tempt in disobeying an injunction against infringement of claims 
2 and 6 of the Sprague patent (324,892), which was before the cir- 
cuit court of appeals in this circuit. 88 Fed. 82. In suit No. 2, 
complainant asks an injunction against the structures complained 
of in the first suit, under claims 2, 4, and 6 of the same patent, 
claim 4 never having been adjudicated. 

Frédéric Betts, for the motion. 
George Harding, Jr., opposed. 

LACOMBE, Circuit Judge. The words "flexible connections," in 
claim 2, and "flexibly supported," in claim 6, refer to the flexible 
suspension spoken of in the opinion, by which, in combination with 
centering the one part on the axle, both armature and fleld magnet 
always maintain precisely the same relative position under every 
vertical or latéral mOvement of the car. It may be that defendant's 
présent devices, in which wooden blocks, with a core large enough 
to allow play of the boit which passes through them, constitute the 
support, are deleterious when the parts become loose, but neverthe- 
less they do under such conditions give substantially the same free- 
dom of movement to the nose end of the motor as was given by the 
"flexible connections" of the Sprague patent. The numerous afii- 
davits which assert that no good meehanio would allow the parts to 
become loose, that ail loose nuts are at once tightened up, and most 
positive directions given to hâve ail connections rigid, are of little 
weight in contradiction of the express statements as to cars examined, 
in which freedom of movement of the nose end of the motor was found 
to exist, the distinguishing numbers of such cars being given. It 
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would seem as if, in view of the character of inspection which is to be 
expected of the rôUing stock of a road in a large city where the carry- 
ing capacity must frequently be taxed to its limit for days at a time, 
the présent device so menaces infringement that it should be enjoined, 
unless it be so modifled as to insure rigidity even when in constant 
use. 

In the ârst suit, complainant may take an order fining défendant 
$25 per car for disobedience of injunction; that is, $25 for each sep- 
arate car enumerated in the affldavits of Broadhurst and Hammer 
as exhibiting freedom of movement in the motors. In the second 
suit, complainant may take injunction under claims 2 and 6, but not 
under claim 4 (which has not yet been adjudicated), against the 
présent wood block, boit, and nut device; but injunction shall not 
require removal of first 250 until 60 days thereafter, at the rate of 
300 a month until ail are removed. 



McEWAN BEOS. CO. v. McBWAN et al. 

(Circuit Court. D. New Jersey. Pebruary 13, 1899.) 

1, Patents — Validity— Invention. • 

Letters patent of the United States No. 492,927, granted March 7, 1893, 
to Robert B. McEwan, Jessie L. McEwan and Kicliard W. McEwan, for 
an improTement in paper-board, cover a patentable product and are valid. 
3. Same. 

The essence of the invention consists in the rétention, in the flnished 
product, of the printers' inlî in minute and distributed partiales unim- 
paired by Chemical action, coupled with an avoidance of any impairment 
of the flber through such action. 

3. Bamb— Idea. 

An Idea or discovery unaccompanied by any inventive act or practical 
application of an inventive nature is not within the scope of the patent 
laws. 

4. Same. 

It is not the purpose of those laws to compel a discontinuance of the 
lawful manufacture and sale of known products in public use by reason 
of the mère récognition by some one that they possess merits not there- 
tofore appreciated. 

5. Same— Anticipation. 

The question of anticipation or lack of novelty not being free from 
doubt, the success with which the complalnant's product has met has 
weight in turning the scale in favor of the invention, 
(Syllabus by the Court.) 

In Equity. 

Arthur v. Briesen, for complainant 

Edwin H. Brown and W. Laird Goldsborough, for défendants. 

BEADFORD, District Judge. The bill in this case charges in- 
rringement of letters patent of the United States No. 492,927, grant- 
ed March 7, 1893, to Robert B. McEwan, Jessie L. McEwan and 
Richard W. McEwan, for an improvement in paper-board, and by 
them assigned to the complainant, and prays for an injunction and 
an account. There is but one claim, reading as folio ws: 
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"As a new article of manufacture, a patiei^-boani (ormed from prlnted 
newspaper.Qi; the llke, ground to ajp.ulp and having tl^e; pÉ)rmanent partlclea 
3f the printers^ Ink minutely subdivldéd and unlformly dîstrlbuted throughout 
the body of thé board, wbereDy a siooth and even tint is imparted to the 
board." 

Infringement is not denied. The défenses relied on are non-inven- 
tion and lack of novelty. The validity of this patent was afQrmed 
by Judge Town^end in 1894. McEwân Bros. Co. T., White, 63 Ped. 
570. It is claimed, however, on the part of the défendants, that 
the court in thàt case was clearly in error in its construction of the 
patent, and, further, that in this case there is abundant évidence 
of anticipation, prior use and other matter of défense which was 
lacliing in the earlier suit; and that, consequently, this court should 
not be contrblled or affected in the détermination of this cause by 
that décision^ The circuit court of appeals for this circuit in Na- 
tional Cash-Eegister Co. t. American Cash-Registef Co., 3 C. 0. A. 
559, 53 Fed. 367, recognized as a "rule, well established in this 
circuit," that a circuit court should in deciding a patent case, "fol- 
low, unless under extraordinary circumstances, a prior judgment of 
any other of the circuit courts of the Uhitéd States, wherever the 
patent, the question, and the évidence are the same in both suits." 
In Offlce Specialty Mfg. Co. v. Winternight & Oornyn Mfg. Co., 67 
Ped, 928, the circuit court for the Eastern district!. ôfPennsylvanià 
laid down ithe rule even more rigidly, saying thatj in patent causes, 
"conclusive «ffect is accorded by each of the circuit courts of the 
United States to a prior judgment of any othej: of them, wherever , 
the patent, thé question, and the évidence ai^e the same in both 
sùits, not on the ground of comity alone, but with tlie practical and 
salutary object of avoiding repeated litigatiom and conflicting de- 
crees in the courts of the several districts upon matters which, hav- 
ing been once passed upon by a court of first instance, bught to be 
referred to a court of àppéals for authoritativé détermination." 
Whether the circuit court of appeals for this circuit would not hold 
that a palpable, manifest mistake in the construction of a patent, 
touching its validity, made in a prior adjudication by a circuit court, 
would présent an exception tô the rule under thé saving of "extra- 
ordinary circ"umstances" may possibly be a question, which, however, 
requires no discussion hère. Por> in my opiniohj no such error was 
committed in White's Case. 

The patent in suit is for a product, and not for a process. The 
évidence shows that paper-board made from néwspaper stock or 
other paper containing printers' ink was no new thing at the date 
of the alleged invention. For many years prior to that time such 
paper-board, in which the ink was utilized as coloring matter, was 
manufactured and sold. It also appears that during the beating 
process through which such stock went such portion of the printers' 
ink as was not destroyed or lost was distributed more or less evenly 
throughout the pulp, imparting a tint to the paper-board. Aside 
from alleged anticipating products, to which référencé is hereinafter 
made, it was the practice tô treat the paper stock, either before or 
during the process of beating, with bleaching powder or to add to 
the pulp an alkaline size, or to use both bleaching powder and such 
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size. This mode of treatment resulted in chemical action by which 
the fatty or oily ingrédient in the ink was saponifled, and the flber 
oî the finished product weakçned. Tiie saponiûed matter was 
washed ont of the pulp and lest. 
The description contained in the patent in suit is as follows: 

"Oui- Invention relates to the manufacture of paper-board, box-board, and 
the like from newspapers or other similar printed white paper. Our object 
is to obtain a quality of board which is superior to the différent varieties now 
on the market, but which can be produced at less cost than any of the said 
varieties of board of a quality approaehing that of ours. In the manufac- 
ture of our improved article we preterably use, on account of its oheapness, 
its freedom from size and its softness, printed newspaper or other printed 
paper possessing the characterlstic properties of the ordinary paper upon 
which newspapers are printed, and we hâve found that old copies of news- 
papers or the overissues can be bought up at low rates and utilized for our 
purpose. We hâve found that our improved product can be manufactured 
most economically and with the best results by foUowing the process which 
is deseribed below, but it will be understood that the product cân be obtained 
in other ways. In the process referred to we flrst cleanse the stock from 
dust and foreign matter and soak it in hot water until it is thoroughly soft. 
Without permitting it to eool we then transfer It to the beating engine, and 
when the pulp is sufficiently beaten it is allowed to pass to the stufE chest 
from which it is pumped to the making eylinder vat, and at ail times it is 
kept as hot as possible under the circumstances. We flnd that this process 
is expéditions because when the ink on the paper has once been softened 
by the hot water it is thereaf ter kept soft instead of being set again by the 
use of cold water at any point, and the permanent particles of the ink which 
are not dissolved and washed away are therefore during the beating more 
readily subdivided with exceeding minuteness and are thoroughly and uni- 
formly distributed throughout and blended with the flbers. Our novel prod- 
uct, whether made by the process above deseribed, or by any other which 
may be used in its stead, is a board which has the permanent particles of 
printers' Ink minutely subdivided and unlformly distributed throughout its 
body to produce a smooth and eveu tint throughout, while the strength of the 
flbers has not been impaired by more or less expensive attempts to bleach 
eut the ink. We désire it to be understood that by the term 'newspaper' as 
used herein, we mean to include paper upon which newspapers, circulars, 
and the Uke hâve been printed and we propose generally to use old copies 
of newspapers and over-issues for the manufacture of our product. It will 
also be understood that in practice, if so required for spécial purposes, we 
may mix with the newspapers a slight proportion of other paper or of raw 
flber." 

The complainant does not use in the manufacture of its paper- 
board either bleaching powder or size. There is no chemical de- 
struction of the printers' ink. There is merely mechanical disinte- 
gration. The purpose of the complainant is, not to destroy or to 
remove, but to retain the ink in the pulp. The paper stock is first 
cleaned and soaked in hot water until soft, then, without cooling, put 
into hot water in the beating engine and Ijeaten into pulp, and then 
run into board. During the process of beating the ink is solely 
by mechanical action divided into minute particles and thoroughly 
distributed throughout the pulp. None of the ink is lost save such 
infinitésimal portion of it as may be carried ofl in washing. The 
carbon of the ink gives a tint to the finished product, and the oil 
or fat of the ink becomes blended with the flbers of the pulp, acting 
as a cément and increasing the strength of the board. The cost of 
bleaching and sizing is avoided. Thè ûber ia not weakened through 
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Chemical action. The board is strengthened by containing the oily 
constituent of the ink. The essence of the alleged invention con- 
sists in the rétention, in the finished product, of the printers' ink 
in minute and distributed partiales unimpaired by chemical action, 
coupled with an avoidance of any impairment of the fiber through 
such action. The utility of the complainant's board is admitted. 

It is urged on the part of the défendants that the words "per- 
manent particles of the printers' ink," as used in the claim, do not 
include its oily constituent, but relate solely to the carbon contained 
in it. If that were so, the validity of the patent might well be ques- 
tioned; for admittedly the carbon of the ink was used as coloring 
matter in paper-boards long prior to the alléged invention. It is 
further claimed by the défendants that, while the patent in suit ex- 
cludes the use of bleaching powder, it does not exclude, but on the 
contrary contemplâtes the use of an alkaline size. In my opinion, 
neither of thèse contentions can be sustained. The claim must be 
read in the light of the description, and if it be fairly susceptible of 
two meanings, that construction is to be adopted which will sustain 
rather than defeat the patent. The suprême court in Rubber Co. v. 
Goodyear, 9 Wall. 788, said: 

"A patent should be construed in a libéral spirit, to sustain the just elaims of 
the Inventer. This princlple is not to be carried so far as to exclude what is 
in it, or to interpolate anytbing wliich it does not contain. But liberality, rather 
than strictness, should prevall where the fate of the patent is involved, and the 
question to be decided is wliether the inventer shall hold or lose the fruits of his 
genius and his labors," 

And it has been well said that 

"Idberality as often shows itself in a narrow construction as in a broad one; 
for a narrow construction may be as necessary to establish the novelty of a 
patent as a broad construction is to lay the foundation for proof of its Infringe- 
ment." Walli. r>at. § 185. 

An application of thèse principles to the spécification as a whole 
leaves little or no doubt that the "permanent particles of the printers' 
ink" include ail the constituents of. the ink which remain in the pulp 
after the paper stock has been subjected to the process particularly 
described, and not merely the particles of carbon. That process con- 
sists of a hot water treatment, and does not suggest the use of an 
alkaline size or, indeed, any other size. Paper-board manufactured 
under it contains practically ail of the ink in the stock from which 
it was made. The introduction of an alkaline size would destroy in 
whole or in part the utility of the finished product by injuriously af- 
fecting the flber, the strength of which it was the purpose of the pat- 
entées to maintain unimpaired by chemical action. An assumption 
that the claim involves or contemplâtes the use of alkali in the manu- 
facture of paper-board would be répugnant to the fair import of the 
spécification taken as a whole. The alleged invention, in the absence 
of anticipation or prior use, was, in my opinion, patentable, 

There is some évidence tending to show that the complainant's 
finished product was verbally suggested by others to one or more 
of the patentées prior to the date of the alleged invention. This 
(.'vidence, however, is uusatisfactory and inconclusive, and may be 
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dismissed from further considération. The most serious question 
m the case grows ont of the voluminous évidence touching the prior 
state of the art, and alleged prior use and other anticipatory matter. 
On this question the décision in the White Case is not controlling. 
The évidence in that case was not substantiallj the same as it is 
hère ; no évidence having been adduced on the part of the défendant, 
and but one witness having been examined for the complainant. The 
claim spécifies "a paper-board formed from printed newspaper or the 
lilie," etc., and when read in the light of the description covers "paper- 
board, box-board and the lilie" formed "from newspapers or other 
similar printed white paper" containing printers' inlî. The évidence 
does not show that prior to the alleged invention any one had con- 
ceived the idea that newspaper-board or other similar board contain- 
ing ail the printers' ink uniformly distributed in minute particles 
would be superior in strength and appearance to newspaper-board or 
other similar board, containing only the carbon of the ink left aiter 
the destruction by chemical action of its fatty or oily constituent. 
This circumstance, however, does not, considered alone, establish for 
the complainant either patentable invention or patentable novelty. 
If the patented board was in fact an old and known product sold in 
the market prior to the alleged invention, the mère discovery by the 
patentées that it possessed the inhérent virtue of superior strength, 
not recognized theretofore, did not entitle them to a patent. An 
idea or discovery unaccompanied by any inventive act or practical 
application of an inventive nature is not within the scope of the patent 
laws. And it is not the purpose of those laws to compel a discon- 
tinuance of th.e lawful manufacture and sale of known products in 
public use, by reason of the mère récognition by some one that they 
possess merits not theretofore appreciated. The controlling question, 
under the évidence in this case, is whether before the alleged invention 
a newspaper-board or other similar board containing ail the printers" 
ink uniformly distributed in minute particles, or any other paper- 
board containing ail the printers' ink so distributed and possessing 
the essential and distinctive characteristics of the complainant's board 
as to strength and appearance, made from newspaper or other similar 
printed paper alone, or from newspaper or other similar printed paper 
mixed with other paper stock, was manuf actured and sold, or known in 
this country, or described in any printed publication. If it was, the 
alleged invention was anticipated. If it was not, there must, under 
the evideuce, be a decree for the complainant. The patent in suit is 
prima fade évidence of its own validity. The burden of proof on 
the question of a lack of patentable novelty rests upon the défend- 
ants. Every fair and reasonable doubt should be resolved against 
them. 

In the case of The Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 
443, 450, thé court said: 

"We hâve now to deal with certain unpatented devices, claimed to be com- 
plète anticipations of this patent, the existence and use of whlch are proven 
only by oral testimony. In view of the nnsatisfactory character of such testi- 
mony, arising from the forgetfulness of witnesses, their llability to mistakes, 
their proneness to recoUect things as the party calling them would hâve them 
recoUect them, aside from the temptatlon to actual perjury, courts hâve not 
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only ilmpqsed upon défendants the burden of proving sueh devices, but hâve 
requjred that the proof shall be clear. satisfactpry and beyoud a reasonable 
dpujbt. tVttnesses whosé mempriès are prodded by the eagërness of Interested 
parties to ellclt testlmony favorable to themselves are not usually to be depend- 
ed upon foc accurate Inforniatloii. • * • Indeed, the frequency with wliich 
testimony is tortured, or fabrlcated outright, to build up the défense of a prSor 
use of tbe thing patented, goea far to justify the popular Impression tbat the 
inventer may be treated as fijej lawiCul prey of the infringer." 

Numerous instances of prioç use and other anticipatory matter, in- 
cluding divers process patents, are alleged in the answer. On this 
brandi of the case thereiis a large volume of évidence, and among 
the exhibits are several spécimens of paper-board claimed to anticipate 
the cpmplainant's product 1 shall not undertake in this opinion to 
go into a discussion of the facts. A careful and painstaking exam- 
ination of the évidence ha^ i^eft me in grave doubt on the question of 
anticipation. I am not aatjsâed that the défendants hâve shown antic- 
ipation, A mère prepQïideraJlce of évidence canqot, under the settled 
principles of law, avail the défendants. Nothing less than clear, 
satisfactory and convincing proof will suf9ce to négative the presumed 
novelty of the patented product. The complainant's paper-board is 
strong, cheap and attractive, and has been received by the public with 
marked favor and appréciation. It is the best in the market. It is 
in great demand, and commands a ready sale. It is in gênerai use, 
and has largely supplanted the inferior product of former years. 
The question of anticipation or lack of novelty not being free from 
doubt, the success with which the complainant's product has met 
has weight in turning the Bcale in favor of the invention. The com- 
plainant is entitled to a decree for an injunction and an account. 



HŒAP T. GRBENB et aL 

(Circuit Court of Ap^eala, First Circuit January SO, 1899.) 

\ Noi 214. . 

1. Patents — iNFBiKGBMBNT-rrEFFBer or Auendino Ci^aims. 

Where no question pf povelty or Invention wa,S Involved, the amend- 
ment of a spécification, durliig the progress of an application through the 
patent office, by strlltîù^ oùt a statement that other means of transmitting 
motion mlght be emplbyed in the machine for which the patent was 
claimed, instead of-the belts and puUeys described, Is Immaterlal, and does 
not exclude the application .of the doctrine of équivalents as to such means 
of transmitting môtloti, Whére the patent is entitled to a broad construc- 
tion. 
2; 'Bamb— Distinction BEtWEEN Devices and Thbir Use. 

Xhe crossing of a belt to produce a reversai of motion in parts of a 
machine is not a "device," withln a claim covering a comblnation of 
. , devices for that purpose, but merely a method of uslng the devices, de- 
scribed; ahd another machine may be an infringement, although the re- 
versai is accompllshed by a différent method. 
8. Samb— Inpbkior Oîperation of Inpringing Device. 

The fact that an alleged infrlnging device is more cumbersome, and 
Involves more delay in its use, will not avoid infringement 
4 Samb— Cloth-Nappinq Machines. 

Xhe Grosselin patent No. 377,151, for a cloth-napping machine, Is in- 
frlnged by a machine Whleh contalns ail its éléments, or their mechanicai 
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équivalents, and opérâtes In the .same way, except as to the inethod of 
reversing tbe motion of the rolls, and having the.capacity for sueh re- 
versai, whlch is accomplished by équivalent devices, but in a différent 
manner. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit in equity by Charles Heap against Henry S. Greene 
and others for the alleged infringement of letters patent No. 377,151, 
issued January 31, 1888, to Henry Nicholas Grosselin, Fils, for a 
machine for napping cloth. The circuit court dismissed the liill (75 
Fed. 405), and complainant appeals. 

Edwin H. Brown, for appellant. 

William A. Macleod (Edmund Wetmore, on brief), for appellees. 

Before PUTNAM, Circuit Judge, and BEOWN and LOWELL, Dis- 
trict Judges. 

BROWN, District Judge. Ail the questions involved in this case, 
except that of infringement, were disposed of by us in Heap v. Suf- 
folk Mills, 27 C. G. A. 316, 82 Fed. 449. In that case threë claims were 
in controversy, while the suit at bar relates only to claim 1 of letters 
patent No. 377,151, granted January 31, 1888. This claim is as 
foUows: 

"In a gig-mill, the combination, with a rotary drum consisting of heads, 
à shaft, and a séries of card or teasling rollers journaled upon said heads, 
and provided with puUeys at their projecting ends, of a driving belt applied 
to each set of said pulleys, and devices, substantlally as descrlbed, for driving 
said belts with varying speeds and in différent directions, as described, 
whereby the cards are rotated simultaneously, each about Its own axis and 
about the axis of the drum, substantlally as described." 

This suit will be found to turn on the following words in this claim; 

"Devices, substantlally as described, for driving said belts with varying 
speeds and in différent directions, as described, whereby the cards are rotated 
simultaneously, each about Its own axis and about the axis of the drum, sub- 
stantlally as described." 

The function of thèse devices is so to drive the belts that operate 
the cards that as a resuit the cards may be rotated about their own 
axes in either direction, and with varying speed. The patent calls 
for a group of mechanical éléments that sball not only drive the cards 
by means of the card belts, but shaU drive them in either direction 
with variable speed. The question of infringement must be answered 
by inquiring whether in the défendants' machine are substantlally 
équivalent devices. Aside from the question of the capacity of the 
défendants' device to rotate the cards in either direction, which we 
flnd to be the question of chief importance, the différences between 
the construction of défendants' machine in the case at bar and the 
complainant's machine relate to (1) the substitution of pinions and 
a gear wheel in place of the pulleys and belt which drive the napping- 
rollers; (2) driving the napping-rollers at one end only, instead of at 
both ends; (3) the use of one cône puUey instead of two. It needs 
no élaboration to explain that, for a device which is entitled to receive 
the protection given the complainant's in Heap v. Suffolk Mills, ail 
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matters of this character are well within the ruies as to équivalents. 
The défendants below rely on the following expression in complain- 
ant's spécification as originally drawn, and wMch was stricken eut, 
and does not appear in the patent as issued: 

"Instead of the belts, X, Xi, any other sultable means of transmittlng mo- 
tion, may be employed.— such, for example, as toothed gearing or chains or 
friction puUeys." 

It is plain, however, that, whatever were the views of the patent 
oiHce, this was mère surplusage, and its omission was of no effect. 
Winans v. Denmead, 15 How. 330, 342, 343. This case was applied 
by this court in Eeece Buttonhole Mach. Co. v. Globe Buttonhole Mach. 
Co., 10 C. C. A. 194, 61 Fed. 958, 964; and in the latter case there 
was a full considération of the efifect of amendments to spécifications 
pending in the patent offlce, which explains sufiûciently that this one 
was of no importance. The particulars to which we hâve referred 
relate only to the doctrine of équivalents. This doctrine is so effective 
that under ordinary circumstances it supersedes the usual rule of 
interprétation, "Expressio unius est ex.clusio alterius," as was shown 
in Eeece Buttonhole Mach. Co. v. Globe Buttonhole Mach. Co., ubi 
supra. 

Returning to the question of reversai: In the complainant's ma- 
chine, reversai of the direction in which the driving belts are driven 
is effected by crossing a belt. This act of crossing the belt cannot be 
considered as comprehended within the term "devices," used in the 
claim. The method of using a device is entirely distinct from the 
device itself, and the distinction should be kept carefully in mind. The 
devices are permanent, material things; and the crossing of the belt 
neither adds to nor diminishes the mechanical éléments described in 
the patent, and in the claim called "devices." At most, it is required 
that the devices shaU be such that they are normally capable of driv- 
ing the belts and the cards in either direction. In the complainant's 
machine, power is brought from a main shaft to a counter shaft, and 
thence to the cards. The interposition of the counter shaft makes 
possible the independent rotation of the cards in either direction. It 
is elementary that power may be brought to a counter shaft through 
a belt so that thé counter shaft may rotate in either direction, i. e. 
by a straight belt or by a cross belt. To obtain merely reversai of 
motion, the complainant requires only main shaft, counter shaft, and 
belt, without cône puUeys. Thèse are the éléments necessary for 
reversai, and thèse only. It is obvious that, with them, reversai of 
the counter shaft is possible. The complainant is entitled to any con- 
venient adjustment of his belt to carry power to either side of the 
counter shaft. The défendants hâve the main shaft, counter shaft, and 
belt. It is true, there is substituted for a belt a rope System, wherein 
the rope passes over a number of intermediate puUeys before reaching 
the counter shaft, and that this rope System cannot be changed as 
readily as an ordinary belt, to bring the power to bear upon the coun- 
ter shaft in the opposite direction. It is obvious, however, that the 
rope System is the équivalent of complainant's belt, and that the in- 
tervening pulleys introduce no substantial différences. The complain- 
ant has satisfactorily demonstrated by évidence and by experiment 
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that, even with the same arrangement of pulleys, the rope or belt may 
be so disposed as to cause the counter shaft and cards to revolve in 
both directions. The adjustment may require more time and effort 
tlian the easy readjustment of the complainant's belt, but this, we 
think, is immaterial. In Heap v. Suffolk Mills, 27 0. C. A. 324, 82 
Fed. 459, the défendant contended that: 

"The respondent's machine must be stopped, and practically reconstructed 
to a certain estent, before the speed of the napping-roUs can be varied; that 
is, one of his belt pulleys must be removed, and replaced by another one of 
a différent diameter; then the belt must be shortened or lengthened to fit the 
changed size of puUey," etc. 

We said, however, that the fact that the infringing device was more 
cumbersome, and involved delays, was only an ordinary feature of 
colorable infringements, which did not avail the défendants in at- 
tempting to escape infringement. 

The question of similarity in the complainant's and défendants' 
devices cannot be tested satisfactorily by an inquiry into the uses to 
which, in practice, the machines are put. It appears in testimony 
that the complainant has, in practice, had no occasion to use the re- 
versai feature, for the reason that the degree of energy in the napping- 
roUs resulting therefrom would be so great that the majority of cloths 
for which the machine is used would not endure it. It is apparent, 
therefore, tbat the utility of the complainant's machine is not dé- 
pendent upon the immédiate reversai from one direction to another, 
and that such delay as would resuit from a readjustment of the rope 
of the défendants' machine would be an unimportant considération. 
It further appears that instantaneous reversai was not contemplated, 
from the fact that changes of the teeth of the cards would ordinarily 
be necessary in the complainant's machine upon reversai, as would 
be the case with the défendants' machine. The fact that the de- 
fendants are satisfled to use the machine only in those opérations 
wherein résides its chief practical value, and are content to refrain 
from employing it in what must be regarded, in view of the évidence 
as to the practical art, as opérations of an unusual or subordinate 
character, does not avail as a défense. We should observe the évi- 
dence of the complainant's expert, Charles E. Foster: 

"The claim calls for a machine having éléments with a certain capaclty, 
but ail of the capacities of the éléments are not, nor can be, operated at the 
same time. • * • Each adjustment is intended only for a single opéra- 
tion upon a single material at a single time." 

As in fact both complainant and défendants flnd the chief practical 
value of the machine to réside in its use without the reversai of the 
napping rolls, and as, when so used, the opération of the structural 
parts is identical, the décision of this case must turn upon a compari- 
son of the two machines in respect to the capacity of their mechanical 
parts to produce a reversai of the rolls, rather than upon a considéra- 
tion of the économie utility of so doing. Mr. Foster testifies as fol- 
lows: 

"The défendants' machine has the capacity to be used with the gear oper- 
ating at différent speeds and in différent directions, so that, if the user de- 
sires to take advantage of this capacity for any of the purposes for which the 
machine is to be employed, he can do so." 
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This testimony accords witli the conclusion at which we hâve 
arrived after a laborious examination of this case. We are therefore 
of the opinion that the copiplainant should prevail upon the issue of 
infringement. 

As the patent has expired, as explained in our opinion in Heap v. 
Suffolk Mills, the complainant is not entitled to an injunction. 

The decree of the circuit court is reversed, and the case remanded 
to that court, with a direction to enter a decree in faror of the com- 
plainant sustaining the validity of claim 1 of the complainant's pat- 
ent, and adjudging that said claim has been infringed by the défend- 
ants, and ordering a référence to a master to take an account of 
profits and damages in respect to such infringement, and to take such 
further proceédings as shall be according to law and not inconsîstent 
with this opinion, but té deny an injunction. On the ground of the 
expiration of the patent. The costs of this court are awarded the 
appellant. 



THE TAUEUS and THE KATB JONES. 

(District Court, E. D. New York. December 19, 1S98.) 

TowA&B— Injcrt to Tow— Liabiwtt of Tug. 

Two strong tugs, having elght barges in tow, in passing through Hell 
Gâte,— througli which pass daily ail vessels to and from New York by 
way of the East river, and wbich is safely navigable, by the exercise of 
the iisual sklll and care,— permltted the tows to collide with the rocks, 
flrst on one side of the channel aad then on the other, by which the 
tows were Injured, and one of them siink. The weather was f air, and 
the wind light Bdd, that the burden rested upon the tugs to give some 
exculpatory reason for the occurrence, la default of which they were 
liable for the damage. 

Thèse were libels against the steam tugs Taurus and Kate Jones 
by the Boston & Amboy Kailroad Company, the Standard Marine 
Insurance Company, and the Boston Insurance Company, respectively, 
to recover for injuries to barges while being towed by the tugs libeled. 

Cowen, Wing, Putnam & Burlingham, for claimants. 

Alexander & Green and Charles M. Hough, for Boston & A. E. Co. 

Carpenter & Park, for Standard Marine Ins. Co. 

THOMAS, District Judge. At about 6 o'clock in the evening of 
December 6, 1897, with fair weather and slight wind, the tug Kate 
Jones, on the port side, in charge of a licensed Hell Gâte pilot, and 
the more powerïul tug Taurus, oD the starboard side, in charge of 
an unlicensed Hell Gâte pilot, were towing, by a hawser of about 40 
fathoms length, through Hell Gâte, eight loaded barges, varying from 
117 to 137 feet in length, arranged in two tiers of four boats each, with 
the Templar, the largest barge, on the starboard side of the rear tier, 
and the Brunette, the forward, and the B.eaver, the rear, boats on 
the port side. As the tow rounded Hallett's Point, about which the 
flpod tide was sweeping to the southward and eastward, the barges 
dropped down, under the influence of such set of the tide, until the 
starboard rear barge, the Templar, struck on the shore at Steep 
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Kocks, whîch are about opposite the westerly entrance to the Gâte. 
Through this Gâte pass daily aU vessels going to or from the city 
of New York by tbe East river. Its navigation, although not free 
from difficulty, is achieved commonly without harm. Ail sets or 
peculiarities of the tide are known to flt navigators. Ail objecta 
within or bordering on the channel are familiar, and usnal skill and 
care effect a safe passage. As has been stated, in passing through 
this Gâte the tow sagged so far below its proper course that the 
starboard barge struck Steep Kocks, but thereafter the tugs carried 
the tow so near the opposite bank that the Brunette struck; and 
very shortly thereafter the Beaver struck, was wrecked, left, and 
sank in the shoal water opposite Sunken Meadow, some 6,000 feet to 
the eastward of Steep Rocks. Meanwhile those in charge of the tugs 
proceeded for some distance upon their way, unconscious of passing 
or past events. 

When the captain of a tug permits his tow to collide with the rocks 
bordering the shore, now on one side, now upon the other, in a locality 
familiar to navigators, the burden rests upon the towing party to 
give some exculpatory reason for the occurrence. The Webb, 14 
Wall. 414; The Sarah J. Weed, 40 Fed. 844, 846. The answer, under 
.the misapprehension caused by the erroneous date of the accident 
stated in the libel, alleged that the injury was attributable to some 
aberration of the tide. In truth, the tidal phenomena accorded with 
usual expectation; and now the claimant traces the collision to the 
alleged fact, that those in charge of the Templar ported around Hal- 
lett's Point, whereby seven other barges and two pôwerful tugs, under 
fuU headway, were dragged from their proper and safe course, so as to 
allow the Templar to strike on Steep Rocks, and it is urged that 
the injuries to the Brunette and Beaver were due to the Templar and 
Breeze putting their wheels over, and continuing this too long, giving 
the tow a contrary sheer to the northward. It is not satisfactorily 
shown that the acts charged did hâve or could hâve the attributed 
influence on the tow. The évidence is more convincing that the tugs 
did not pursue the well-known course from Hallett's Point to Negro 
Point, but dropped so far to the eastward that the tow was swept 
by the strong current down upon Steep Rocks, from which it was de- 
livered after injury, and that the endeavor to extricate the tow from 
the danger brought the tugs dangerously near to the opposite shore, 
whereby the Brunette and Beaver were grounded. But the burden 
rests upon the claimant to give reasons for the event, and the one 
oflered is not sufiicient, and hence is rejected. The Harter act, in- 
voked by the claimant, seems unusually inapplicable. The decree 
should be for the libelants, with costs. 
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THE MAGDALINE. 
(District Court, B. D, New York. December 3, 1898.) 

LiABILITT OF MaSTBB FOR INJURY TO SERVANT — UksAFE PlACB TO WoBK — 

COKCUKRBNT Négligence of Fbllow Servants. 

A servant employed by a ship to do distinct work in the liold, In a 
place where there was danger ot injury from objects falling through 
openings In the deck above, where others were at work, from which 
danger he could not protect himself, Is not furnished a safe place to 
work; and the master is liable for an injury so received, though the 
négligence of co-servants, or of an independent contracter engaged In 
other work upon the decks, permitted the object to fall which inflicted 
the Injury. 

This was a libel in rem by William Duffy against tlie bark Mag- 
daline to recover for personal injuries received while employed at 
work on the ressel. . 

John A. Anderson, for libelant. 

Ward, Hayden & Satterlee, for claimant. 

THOMAS, District Judge. The libelant, with other longshore- 
men, was employed temporarily on the bark Magdaline to assist in 
shifting ballast. The captain had requested one Engelke, a person 
not connected with the vessel, to procure the longshoremen, which 
the latter did. For this Engelke received no considération, beyond 
the promise of the captain to give him the work of loading the ship, 
when that should be done, which promise the captain was unable to 
fulflll. Engelke personally paid each longshoreman, pursuant to 
slips of paper, showing bis time, furnished to each workman by the 
captain or mate; and some days after the work was completed En- 
gelke was reimbursed by the agent of the vessel the gross sum thus 
paid out. The vessel was undergoing repairs at the pier. McCaldin 
Bros, were laying a new main deck under contract, and the Ros» 
Iron Works were doing certain iron work, and payment was made 
therefor according to the work done on each day. The vessel had 
between-decks, which were decked over permanently for about 12 
feet in width on each side, leaving an open space, running fore and 
aft, from the fore to the after hatch amidships, with the exception 
of certain parts near the three masts, where the deck was laid across 
the vessel. No other part of the permanent deck in the between- 
decks was taken up, unless there may hâve been, as claimed by the 
libelant, a smaller opening, approximating 18 inches in width and 
2 feet long, in the between-decks, left by the carpenters in relaying 
the deck. The libelant claims, and produces évidence tending to 
show, that on July 25, 1898, after he had been working two or three 
days, he was wheeling sand in the hold to a point in the forward 
part of the ship, and .that, when he was several feet from the main 
hatch of the between-decks, and several feet from the middle line 
of the ship, a pièce of wood, about 18 or 20 inches long and 10 inches 
wide, fell upon his head, and produced the injury which is the sub- 
ject of this libeL The libelant claims that the wood fell through 
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the small opening in the between-decks, and that it was caused so 
to f ail by the act of certain ol the crew of the vessel, who were on 
the between-decks, clearing it of the boards and other matter there- 
on. Certain of the crew were on the between-decks, to wit, the mate, 
who at the time of the accident was near the main hatch, the second 
mate, between the main and after hatch, clearing away the deck planks 
and piling them up over the wings, and one Kruse, seaman, who was 
clearing up the old ropes, wires, wood, and cases lying around, about 
10 or 12 feet from the large open space above referred to in the 
between-decks. The respondent claims that the wood fell from the 
main deck, where workmen were relaying the iloor, and asks the 
court to infer this from the nature of the work existing there, and 
from the probability that the shavings and other material, which 
had previo.usly on the same day fallen in the hold, and of which 
the men therein complained to the persons in the between-decks, 
came from the main deck. The évidence of the libelant, and his 
witnesses, Smith, McGunigel, Walsh, and Thornton, ail fellow long- 
shoremen of the libelant, tends to show that the small hole was in 
the between-decks, and that the pièce of wood fell through the same, 
while the évidence of the crew worklng on the between-decks is to 
the effect that such small hole did not exist. 

For the purposes of this décision it will be assumed that the plain- 
tiff was employed by the ship, and that the case in this regard is coïn- 
cident with The Harold, 21 Fed. 428, The Islands, 28 Fed. 478, and 
The Furnessia, 30 Fed. 878, cited by the claimant; and the following 
conclusions are justiâed by the évidence: (1) That the libelant was 
injured by some wood falling through the small opening in the be- 
tween-decks, or through the larger opening therein (and for the pur- 
poses of this décision it is immaterial through which hole the wood 
fell) ; (2) that such wood fell by reason of the négligence of some of 
the crew on the between-decks, or of the carpenters on the main 
deck; (3) tbat the libelant was not furnished by the vessel with a 
safe place to work. Hence, a case is presented of an injury to a 
servant by the négligence of the master in not providing a safe place 
to work, and of a co-servant or an independent contracter in allow- 
ing the object to fall that did the injury. It is true that, without 
the négligence of the co-servant or of the independent contracter, 
the injury would not hâve happened, and, if that were the sole cause, 
the libelant could not recover against the vessel; but the servant's 
or contractor's négligence would not hâve been effective, had not 
the master placed the men at work in the hold, in a situation where 
they could not guard themselves from objects falling from above, 
and had not the master left uncovered openings in the deck, through 
which the wood and material, which was being handled above, and 
which was likely to fall, did fall upon the men in the hold. 

The vessel was undergoing gênerai repairs, and the évidence shows 
that pièces of wood, dangerous to the men in the hold, had previ- 
ously fallen, and the work undertaken above was likely to lead to 
this. In such case, it was the duty of the master, when placing serv- 
ants in the hold of the vessel, to use due care to guard them against 
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injnpy,;arising from tlie cfln<Jitions ejdstiHg aboTe. A. magter may 
mt place Jiis servant at a worfc made dangerous by the nature of 
the iiKTorki ofr other servants, or pepsonsperforming work under con- 
tract, without due effort to furnish adéquate protection, and, when 
injury arises, escape upon the plea that, but for the négligence of a 
co-servant iOr third person employed on the premises, the injury 
would not hâve happened. A servant may expect that his master 
will not surround him with dangerous agencies, or expose him to 
their opération, whether they are in charge of the master's servants 
or of any independent contractor. The rule is iwell illustrated, if the 
block was dropped by one of the crew, by Ford v. Lyons, 41 Hun, 
512, which, in: ail its facts, is similar to the case at bar. See, also, 
Stephens v.; Knjtting Ce, 69 Hun^ 875, 23 N. Y; Supp. 656, and Daley v. 
Schaaf, 28 Hun, 314, ^vhere, however, an élément existed not now 
présent. If the block veas dropped by the servants of an independ- 
ent contractor, the case is illustrated by Burnes v. Railroad Oo., 129 
Mo. 41, 56, 31 S, W. 347, and Rook v. Concentrating Works, 76 
Hun, 54, 27 N. Y, Supp. 623. 

Itmusti be considered that this case is quite différent from one 
where the master employa his servant generally in a building un- 
dergoing repairs by an independent Contractor, and the servant 
comes in contact with the work which the contractor is doingj^ and 
isinjured thereby. Such was Gonway v. Furst, 57 N. J. Law, 645, 
32 Atl. 38Q. In the case at bar the master had called in some men 
to do àistinct Work in the lower hold of the vessel, unconnected with 
the servants in the between-decks or the contractor's servants on 
the main deck, against whose acts the persons in the lower hold 
could not protect themselves, and against which the master had 
furnished no protection, < 

Therefore the libelant should recovér, but his injuries were, for- 
tiinately, quite limited. During the day after the accident he was 
about, in a state of intoxication, and the surgeon states that his in- 
jury was of slight duration. He should be allowed for four weeks' 
loss of time, or $60, and |50 should cowpensate him for any discom- 
fort arising from the slight wound received. Let a decree be en- 
tered for $110, with costs. 
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THE COLUMBIAN. 

(District Court, D. Massachusetts. February 9. 1899.) 

No. 956. 

1. Collision — Excbssitk Spebd in Fog. 

Nine or ten knots at any time or place Is excessive speed for a vessel 
in a fog, and tlie custom of océan steamers to malie sucli speed or 
greater will not relieve one of tiiern f rom légal liability, under tlie inter- 
national rules, for a collision oecurring under such clrcumstances.i 

2. Samb— Négligence of Schdoner— Insufficibnt Précautions in Fog. 

A collision occurred about midnlght, in a fog, l)etween the océan steam- 
er Columbian and the schooner Doughty, which was on the banlis for flsh. 
The steamer was malilng an excessive speed, and the schooner was neither 
at anchor nor quite under way nor under control, but was maliing about 
two knots an hour. There was no man at the wheel, buti her helm was 
lashed. Only two men were on deck. She had no torch nor flare-up ready 
for use, and was otherwise lusufHciently lighted, and her fog horn was 
not regularly sounded. Héld, that the schooner as weU as the steamer 
was in fault. 

This is a libel for collision by Horace M. Sargent and others against 
the steamship Columbian. 

Benjamin Thompson, for libelants. 

Lewis S. Dabney and Frédéric Cunningham, for claimant. 

LOWELL, District Judge. This is a libel for damage caused by a 
collision between the large ocean-going steamer Columbian and the 
schooner Doughty. The Columbian was bound from London tô Bos- 
ton. The schooner was on a voyage to the banks for sword flsh. The 
collision occurred on the La Hâve banks, shortly before midnight, on 
August 30, 1898. There was a fog, which had set in about 11 o'clock. 
From the évidence, I flnd that the Columbian was headed W. by N., 
ahd was proceeding at from nine to ten knots an hour, when she heard 
the fog horn of the Doughty about a point on her port bow. The 
steamer's engines were thereupon stopped. A minute later, or there- 
abouts, the officers and thos^ on the lookout saw almost under the 
steamer's port bow the white light of the schooner, and heard her 
fog horn a second time. The order was immediately given to put the 
engines full speed astern, and the helm hard a-port. This was done, 
but neither the steamer's speed nor ils course was seriously aflected 
thereby before the collision. The bluff of the Columbian's port bow 
struck the starboard anchor of the Doughty, doing trifling damage; 
but a projecting part, probably the crown, of the steamer's port an- 
chor, caught the jibstay of the schooner, and tore out everything 
forward, bringing down the fore-topmast, and breaking off the main- 
mast, about 12 feet from the deck. The steamer forged by, and lost 
sight and hearing of the schooner. With commendable care, Capt. 
Masters of the Columbian lay to, sent out a beat, and, after about two 
hours of searching, heard a gun flred from the schooner; soon after- 

1 As to speed of vessels in fog, see note to The Niagara, 28 C. C. A. 532, 
and note to The Mount Hope, 29 C. C. A. 368. 
91 F.— 51 
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wards he took her in tow, and brought her to Boston. The schooner 
was neither quite hove to nor quite under way, making about two 
knots an hour, with her jibs hauled aweather, her f oresail close-hauled, 
and her mainsail held by its boom tackle pretty well ont to leeward. 
Her helm was lashed hard alee. The wind was about W. S. W. or 
W. by S.; the schooner's course about N. W., but varying consider- 
ably as she paid off to leeward when the wind fllled her jibs, and came 
up into the wind when it fllled her mainsail. There were two men on 
deck, one forward and one aft. The steamer's fog horn was heard on 
her starboard quarter a minute or so before the collision. Besides 
sounding her fog horn, nothing was done aboard the schooner until 
after she was struck. 

The only fault alleged against the steamer is excessive speed, and 
the authorities make it clear that nine or ten knots an hour at any 
time or place is excessive speed in a fog. In saying this, I hâve no 
doubt that the captain of another steamer like the Columbian would 
hâve gone ahead quite as fast as Capt. Masters did in this case. Had 
the steamer been an océan liner, instead of a freight steamer, it 
would probably hâve been sent through the same fog at fi;om 15 to 20 
knots an hour, and its captain would hâve been blamed by his company 
as well as by his passengers if he had loitered at half speed. Though 
this almost universal practice may relieve the captain of a steamer 
from moral blâme, Capt. Masters was none the less a transgresser of 
the international rules, and I am bouhd to flnd the steamer at fault. 
"I hâve often had occasion to say that the owners and masters of 
steamboats must either comply with the statute or procure its repeal." 
The Cambridge, 2 Low. 21, 23, Fed. Cas. No. 2,'S34. "Experts may 
perhaps be found to testify that a moderate speed is harmful, a fog 
horn useless, and a torch actually misleading, but the statute must 
be obeyed." The Hercules, 17 Fed. 606, 607. 

That the schooner was also in fault. I hâve little doubt. Indeed, 
I rather think she was blameworthy, under the circumstances, in not 
havîng a man at the wheel, though the law on this point is not 
definitely settled. See Mars. Mar. Coll. (4th Ed.) 454, and cases cited; 
The Pennsylvania, 19 Wall. 125; The Pénnsylvania, 23 Law T. (N. S.) 
55; The Ada A. Kennedy, 33 Fed. 623. In any case, when the steam- 
er's whistle was heard, I think the wheel should hâve been taken out 
of the becket at once. Had the schooner been under control, a very 
slight change of her course, made even at the last moment, might 
very probably hâve avoided the collision. It is urged by the libelants' 
counsel that the failure to make this change in extremity is not to 
be imputed to the schooner as a fault; but the doctrine of extremity 
bas no application hère. Tlie schooner is held to be at fault, not for 
a failure to change her course at the last moment, but for a deliberate 
surrender of control over her movements, made when in no extrem- 
ity whatsoever. If it ever be proper for a schooner thus to tumble 
about in a fog, neither at anchor nor under control, then certainly, 
in order to exempt herself from blame, the schooner must take every 
précaution ; and hère every précaution was not taken. The Doughty 
had no torch or flare-up light ready for immédiate use, and her whife 



. THE TRANSFEB NO. 3. 803 

stem light, if she had any, was not that which the rules call for. Hav- 
ing heard ail her witnesses, I gather from their testimony that her 
f og horn had not been sounded regularly during the half hoiir preced- 
ing the collision. The two signais heard by the steamer, I think, were 
single blasts, or, if double, were given so hastily and clumsily as to 
seem single at a very short distance. It was the sound of the steam- 
er's whistle which aroused the two men on the schooner's deck to the 
necessity of blowing her horn; and, in their confusion, I doubt if 
they knew whether the blasts given were single or double. Her 
whole management was distinctly careless. See The Eleanora, 17 
Blatchf. 88, Fed. Cas. No. 4,335. Under thèse circumstances, she 
also was in fault. Decree for the libelants for half the damage sus- 
tained. 



THE TRANSFER NO. 3. 
(District Court, S. D. New York. Pebruary 8, 1S99.) 

COIiIjISrOÎÎ — OVERTAKING BOATS—BrEAKDOWN— ACCIDENT WITHOUT FaULT. 

The tug M. overtook and passed Transfer No. 3 wlth lier heavy tow 
coming down the East river off pier 16. The M. after passing In ahead 
of No. 3 and when about 500 feet in advance of her, brolte her valve 
stem so that she became disabled. When soon afterwards the break- 
down was discovered, danger signais were given to the tow behind, and 
shouts, and the tug was turned to go into the docks, but her way was 
gone, and collision ensued; on contradictory évidence, held, that No. 3 
had no notice that the M. was disabled until the beats were toc near to 
avoid collision in the flood tide, and that the collision was an accident 
wlthout fault. 

In Admiralty. Collision. 

James J. Macklin, for libelant 
Henry W. Taft, for claimant 

BROWN, District Judge. On the 7th day of May, 1898, Transfer 
Ko. 3, belonging to the Kew Haven Kailroad Company, coming down 
the East river against the flood tide, with a large car float about 250 
feet long on eaeh side of her and from 200 to 40O feet outside of the 
Une of the New York pier s, ran into the stern of the libelant's tug 
H. D. Mould, doing some damage for which the above libel was flled. 
ïhe tug had previously been astern of Transfer No. 3 and was coming 
down at the rate of about seven miles an hour, having no tow. She 
overhauled and passed the Transfer and her tow to the eastward, and 
after passing them hauled in front of the tow until, when off Tenth 
Street and being then several hundred feet ahead of the tow, her 
valve stem suddenly broke, by which she was disabled, as her pro- 
peller could not be turned either forw-ard or backward. A minute 
or two elapsed before the nature of the trouble was discovered by 
the engineer, when he reported to the captain, who then gave several 
alarm signais, and shouts were also given from the stem of the. 
tug to the tow behind. No 3 reversed, but not in time to avoid col- 
lision. 
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It i« évident- thattlie charge of négligence against l^o. 3 in not 
baekjflg sooner, dépends wholly on the time when she had notice 
that the tug was in trouble and must be avoided. The witnesses 
for No. 3 say that this was not until she was ofif Twelfth street, whlch 
was about 250 feet above the place of collision, which was ofE Eleventh 
street. If that is correct, it is plain there was insuflûcient time for the 
Transfer to stop, as the tug was drifting up river with the tide. 

The witnesses for the Mould, on the other hand, testify in a gênerai 
way that several danger signais were sounded when No, 3 and her 
tow were ofif somewhere from Fourteenth to Sixteenth street. I hâve 
no doubt that this is an en'or. The collision took place after dark 
at about half past 7, and the précise position of the tow above would 
not naturally be very exactly located; and the testimony of the 
masters of the Mould and No. 3 is, that the Mould passed the float 
off Sixteenth street ; so that at the time when the Mould broke down 
off Tenth street, No. 3 could not hâve been above Twelfth or Thir- 
teenth street, where the latter's witnesses testify she was. 

Other circumstances stiU further corroborate the conclusion that 
No. 3 had no notice that anything was the matter with the Mould 
until the tow was within 200 or 300 feet of her. The order of events 
is testifled to very naturally by the Mould's witnesses, Eatel says : 

"The flrst engineer shouted to the eaptain to put hls wheel over and sheer 
into the dOck; that the angine was broken down. Of course I ran out of the 
pllot house back aft and commenced to shout." 

The master says: 

"Just as quick as I found out that there was something wrong with the 
engine, that was broken down, I put niy wheel hard over and tried to go to 
the dock, but my way was gone." 

As the Mould was going at the rate of seven or eight miles an hour 
through the water when she broke down, plainly there must hâve 
been quite a little interval before her way was gone; and this agrées 
with the time necessary for the previous examination made by the 
engineer before he reported the breakdown to the eaptain, and con- 
sequently before there was any shouting or signaling. But the eaptain 
still further states that his attention was not called to No. 3 and her 
tow until he saw her backing 50 or 100 feet away, and that, he says, 
wa,s the time when they flrst commenced to hoUo. The lookout on 
the starboard float of No. 3 states that this was the flrst notice he 
had of trouble with the Mould, and that she gave no alarm signais 
until about that time; and there is no probability that alarm signais 
were given by the eaptain of the Mould to the tow behind before his 
attention was called to it; and from the above circumstances and the 
Mould's own testimony, it is évident that No. 3 was then pretty near, 
probably 200 feet off, instead of 50 or 100, but too near then to avoid 
collision. 

It is plain from the master's testimony that he did not know that 
the Mould was disabled until "her way was about stopped" ; because 
it was then that the engineer reported and told him to port his wheel 
iij order to run in towards the docks; but her way being nearly gone, 
she could do no more than turn a little to starboard, still remaining 
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în the path of No. 3. Being previously ahead of No. 3 and going 
at a speed of seven or eight knots through the water, it would' hâve 
been very easy for the Mould under a port wheel to go out of No. 3's 
path long before the time of collision if her master had known that 
anything was the matter, and that porting was necessary. It is 
évident that he did not know this until No. 3 was near; and it would 
be absurd to hold that No. 3 was bound to take measures to avoid 
collision or had knowledge of any need of doing so, any earlier than 
the Mould herself. My conclusion is that neither knew the real 
diflîculty in time to avoid collision; and that it is to be set down 
therefore to pure accident, and not to any fault of No. 3'b. 
The libel is therefore dismissed, but without costs. 



THE ALBANY. 
(District Court, B. D. New York. December 12, 1898.) 

1. Collision— Nboligent Navigation— Rate op Speed ik Fog. 

Where a steam ferryboat was proceeding In North. river withln 300 
feet of the New York piers, and where the river was usually occupied hy 
vessels, in a fog such that the constant sounding of fog signais was 
required, fuH speed cannot be eonsidered moderate speed, within the 
usual rules of navigation.i 

8. Samb. 

The steam ferryboat Albany was proceeding from the New Jersey 
shore, aeross the North river, to her slip in New York, about 5 miles dis- 
tant. There was a fog, which made it Impossible to see objects at any 
considérable distance, and fog signais were continuously sounded. Her 
usual course was about 300 feet from the piers on the New York side, 
on account of vessels ançhored in the center of the river, which was 
there about 2,800 feet wide. She proceeded at fuU speed, which was 
some 10 miles an hour, until it was discovered that she was within 1.50 
feet of the Thirty-Fourth Street Pler, when her course was changed, and 
her speed reduced one-half. At Thlrty-Second street she coUided with 
and injured the Newark, a cattle boat, which had tled up to the end of 
the pier on account of the fog. As soon as the Newark was seen, the 
Albany changed her course, and attempted to avoid a collision; but, 
when she struck the Newarls:, her course was such that she would hâve 
passed within 30 or 40 feet of the end of the pier. Held, that the navi- 
gation of the Albany was négligent, and that she was in fault for the col- 
lision. 

8. SaMB— CONTRIBDTORT NeGLIOEUCE OF MOORED VESSEL. 

ïhe Neiwark was not in fault for the collision, in falling to give signais 
while moored to the pier, nor because she used no stem line, and her 
stern swung out somewhat from the pier, the slips adjacent not being 
used by ferryboats, and there being no occasion to expect vessels to enter, 
and it appearing, from the course of the Albany, that the collision would 
not hâve been avoided, had the Newark lain close to the end of the pier 
through her entire length. 

This was a libel for collision by the Central Stock- Yard & Transit 
Company against the steam ferryboat Albany. 

1 As to speed of steam vessels in a fog, see note to The Niagara, 28 C. 0. 
A. 532, 
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James J. Macklîn, 'for libelant. 
Herbert E. Kinney, for claimant. 

THOMAS, District Judge. The ferryboat Àlbany, on the 9th day of 
March, 1896, at about 8 o'clock a. m., left her slip at Weehawken, 
N. J,, on the west side of the North river, bound for Franklin street, 
New York, on the opposite side, distant about 5 miles from the place 
of starting. The river is about 2,800 feet in width between such 
termini. Fog had interrupted navigation for several hours, but had 
cleared suflBciently to justify navigation. Having attained her usual 
course, vi'hich was about 300 feet to the westward of the heads of the 
piers on the New York side, the course being laid to the eastward of 
the main channel, for the alleged reason of avoiding several vessels 
anchored near the center of the river, thereupon the Albany proceeded, 
with the flood tide running 4 or 5 miles per hour, under full speed, 
which in slack water was about 8 or 10 miles an hour, and maintained 
the same, after the fog had again thickened so that it was impossible 
to see objecta upon the water for any considérable distance ahead, 
steering by compass, and continuously sounding fog signais, until the 
pilot sighted the end of the pier at West Thirty-Fourth street, New 
York, which was at that time about 150 feet away. Thereupon the 
wheel was put to port, and the boat proceeded under half speed until 
she was from 100 to 200 feet from the pier at the foot of West Thirty- 
Second street, New York, when the Newark, a cattle boat, shaped like 
a ferryboat, was discdvered lying at the end of such pier, Thereupon 
the wheel of the Albany was put hard a-port, the engine was stopped 
and reversed at once, notwithstanding which the Albany, still forging 
ahead, struck the Newark's stem on the port side, parting her Une, 
and causing the injury which is the subject of the libel. 

The Newark, which was about 260 feet in length and about 63 feet 
in width, had left her dock at the foot of Sixth street, Hoboken, N. J., 
bound up the river, for the Sixtieth Street docks, New York. On ae- 
count of the thickening fog, rendering dangerous her continuance on 
her course, the Newark was turned up to the end of the Thirty-Second 
Street pier, with her bow pointing down the river, making a flood-tide 
landing, and was made fast to such pier by a single line, running 
from a spile at the southwest corner of the pier to a point about 40 
feet abaft the stem, which held her forward part close to the end of the 
piei", while her stern swung outward, the extrême end thereof lyin^ 
above the upper side of the pier, and some 30 or 35 feet ont from the 
end thereof. 

The landing made was proper at the exîsting state of the tide, and 
it is claimed by those in charge of her that no stern line was used (1) 
because her stern projected so far above the pier on account of the 
length of the vessel, and so far outward from the pier on account of 
the rounding shape of her sides, that the use of a stern line was im- 
practicable ; (2) because the flood tide, sweeping against the starboard 
quarter, kept the stern as near to the pier as the shape of the boat 
would permit. This arrangement is criticised by the claimant upon 
tHe ground that, as claimed, the flood tide would not tend to set and 
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to hold the stem of the Newark against the pîer, but created an eddy 
along the piers, which would tend to carry her stern outward. 

The Albany continued to sound fog signais until a minute or so be- 
f ore the collision, but such signais do not seein to bave been heard or 
located by those on the Newark. The Newark gave no signais, even 
after her captain discovered the proximity of the Albany, from 100 to 
150 feet away, and probably at that time there was an insufflcient op- 
portunity to give signais before the collision occurred; but, as both 
boats were in sight of eaeh other at that time, such signais would hâve 
been useless. It is urged on the part of the Newark that signais 
from her, while moored, would hâve confused those navigating the 
river, and that, in any case, they were not required. It appears that 
there was not sufficient room within the slips, on account of the prés- 
ence of other boats therein, to permit the Newark to pass and make 
fast with safety. 

Was the Albany négligent? The Albany, on a river about 2,800 
feet in width, bound on a flood tide for a point some 5 miles away, 
took a course, which accorded with her usual course, about 300 feet 
from the ends of the piers on the New York side, and proceeded, con- 
stantly sounding fog signais, under full speed, in a fog that shut out 
the land, and became toc dense to permit objects to be seen far ahead, 
until opposite about 150 feet from the Thirty-Fourth Street pier, when 
such pier was discovered. Her course was at that time such that, if 
she had pursued it, she would hâve collided with some pier near 
Thirty-Second street. Thereupon she slackened her speed to half 
speed, and ported, and later, while going 6 or 7 miles per hour, dis- 
covering the Newark, whose stem was somewhat below the Thirty- 
Third Street pier, the wheel of the Albany was put hard a-port, at a 
point between Thirty-Third and Thirty-Fourth streets, and she struck 
head on, as her captain states, the Newark, just forward of her stern, 
on the port side, which was some 30 or 40 feet away from the pier lines. 
Hence, the port bow of the Albany was considerably within 40 feet 
of the Thirty-Second Street pier at the time of the collision, and her 
stern must hâve been in close proximity to the Thirty-Third Street 
pier. 

It seems impossible to escape the conclusion that this navigation on 
the part of the Albany was négligent. If the assumption of an un- 
usual course, 300 feet to the westward of the pier lines on the New 
York side, be regarded as prudent navigation on a river which was 
some 2,800 feet in width, yet the fact that those in charge of her did, 
in a dense fog, knowing that boats were anchored near the center of 
the river, deliberately sélect a course so near to the New York piers, 
and proceed thereon under full headway, clearly shows négligent navi- 
gation, and her inability to extricate herself before coming within 40 
feet of the Thirty-Second Street pier justifies such conclusion. It 
seems to the court that, where the fog is such that the constant sound- 
ing of fog signais is demanded, and the vessel is beset on each side by 
known obstacles to navigation, and where she is proceeding on a river 
usually occupied with vessels, full speed cannot be regarded as 
moderate speed, within the usual rules of navigation. 
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In TheUmbria, 166 U. S. 404, 17 Sup. Ct. 610, it is said: 

"The gênerai consensua of opinion in ttiîs country Is that, in a fog, a 
steamer is bound to use only sueh précautions as will enable her to stop in 
tinae to avqld a collision, after the approaching ressel çomes in siglit, pro- 
vilfled such approaehing yessel is herself going at a moderate speed re- 
quited by law. 

This was said with référence to a collision which took place off the 
coast of Long Island, about 11 miles from the entrance to New York 
Harbor, and 6 miles south of Eockaway Beach. 
■ In The Martello, 153 U. S. 64, 70, 14 Sup. Ct. 723, 725, it is said: 

"While It is posislble that a speed of six miles an hour, even in a dense 
fog, may not be' excessive upon the open océan, and off the f requented paths 
of commerce, % ^iff^J^^iit rule applles to a steamer just emerging from the 
harbor of tlie largest port on the Atlantic coast, and in the neigbborhood 
where she Is likely to meet vessels approaching the harbor from at least a 
dozen points of the compass. Under sueh circumstances, and in sueh a fog 
that vessels could not be seen more than a quarter of a'niile away, it is not 
unreasonable to require that she reduce her speed to the lowest point con- 
sistent with a; good steerage way, whlch the court finds in this case to be 
three miles an hour. The Southern Belle (Culbertson v. Shaw) 18 How. 584; 
The Bay State (tàcCready v. Gfoldsmith) Id. 89." 

It is true that the collision did not occur while the Albany was pro- 
ceeding under full speed, but the resuit of sueh speed was that her bow 
was brought within 150 feet of the Thirty-Fourth Street pier before it 
was discovered, and she proceeded thereafter under a, speed of 6 or 7 
idiles an hour, with the flood tide running àgairist her 4 or 5 miles 
an houFj and that, before she could be headed and brought away from 
her dangerous proximity to sueh piers, she came near tiie Thirty-oec- 
onfl Street pier^ and struck the port side of the Newark, whose stern 
was only about 30 or 40 feet westward of said pier. 

It is urged, however, that the Newark was in fault, because she 
gave no signais, and because her stern was allowed to swing sueh dis- 
tance from the pier. If it be concluded that the Newark should hâve 
been tied np abreast of the Thirty-Second Street pier, in sueh manner 
that she made no angle with it, nevertheless she would hâve been in 
part across the course which the Albany was pursuing at the time 
of the collision, inasmuch as the Newark was some 68 feet in width, al- 
though sueh full width may not bave obtained upon a stern measure- 
ment. Hence, while the collision on the port side of the Newark may 
hâve been caused by her swinging to the westward, yet a collision at 
some point apparently would hâve happened. Moreover, if the Newark 
was swinging to the estent stated, it does not foUow that the manner 
of her fastening was négligent. She had been tied up temporarily in 
a fog, and if her stern would hâve been kept nearer to the pier by reli- 
ailce upon a stern Une, rather than upon the alleged influence of the 
flôod tide, the question whether it was négligent to omit to use the 
stern line would dépend upon her surroundings. Especially must her 
locality bè coifâidered in determining this question. The slips in the 
neighborhood of Thirty-Second street were not ferry slips, and those 
in charge of the Newark had no reason to expect the incoming of 
ferrybd&ts at that point, and much less had they reason to anticipate 



THE ALBANY. 809 

that vessels navigating the river, even in a f og as it tlien existed, would 
find their way, under the speed maintained by the Albany, in sueh 
close proximity to the piers. , 

It is herein that the case differs substantially from The Orange, 46 
Fed. 408. There the tug and her barge alongside were tied to a pier, 
in obstruction to the use of a known and frequently used ferry slip, 
a few minutes before the ferryboat which coUided with her came 
along. It is stated that the tug might hâve gone inside the slip, but 
that she rather made fast to the end of the pier, with her bow loose 
and angling outward two or three points, and in that position the 
ferryboat ran upon the barge, which was visible only 100 to 200 feet 
before she was struck. Hence, the tug and her barge were tied up at 
a point where ferryboats were coming and going, and where their 
arrivai should hâve been anticipated by those in charge of the tug, 
and she occupied in silence, in a dense fog, a position where she was 
directly in the way of navigating vessels. The pilot of the ferryboat 
had no reason to suppose that the tugboat would be put in at the 
upper end of that pier, so as to obstruct the entrance to the slip. 

In the case at bar the Newark was tied up at a point unfrequented by 
ferryboats, entirely out of their course, and out of the usual course of 
ferryboats operating between Weehawken and Franklin street. Had 
the Albany, in this case, been bound for a slip near Thirty-Second 
Street, or had the captain of the Newark any reason to anticipate the 
arrivai of vessels at that point, some better method, if one existed, of 
keeping the stem near to the pier line, might hâve been required, and 
signais announcing that she had appropriated the way of other vessels 
would hâve been required. While the dangerous position taken by the 
tug in the case of The Orange required her to give signais to warn 
ferryboats which were known to be proceeding to a neighboring slip, 
yet certainly the signais were not required in the présent case, as such 
vessels were not expected, and in due course woiiïd not corne into the 
vicinity. The accident was caused entirely by the Albany proceeding, 
tnder a dangerously high rate of speed, pointed directly for the piers 
on the New York side, and thereafter proceeding at a lessened, but 
still dangerous, rate of speed, before her bow was turned sufiScienfly 
from such piers. 

It seems to the court that such neghgence was the proximate, and, 
under the particular facts presented, the sole, cause of the injury. 
Therefore the libelant should hâve a decree for damages, with costs. 
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THE MOHBGAN. 

(District Court, E. D. New York. February 4, 1899.) 
L Collision — Cbossino of Stbamship and Fbbbvboat — Custom to Ignoee 

RULBS. 

A custom for ferryboats to yield their privilège in crossing to larger 
steamers, or of the latter to exact It, and take the right of way, contrary 
to the rules of navigation, Is not a légal justification to a steamship for 
a failure to recognlze the right of precedence of a ferryboat, resulting in 
a collision. ' 

a. Same— Evidence Conbiderbd. 

Evidence consldered, and Md to show that a steamship was eut of her 
course, and in fault for a collision wlth a ferryboat 

This was a libel in rem by the New York & East Kiver Ferry Com- 
pany against the steamship Mohegan for damages for collision. 

James J. Macklin, for libelant. 
Carpenter & Park, for claimant. 

THOMAS, District Judge. At 6:46 o'clock p. m. on the 24th day of 
December, 1897, the steamship Mohegan, whose length and beam were 
respeetively 300 feet and 50 feet, cleared her pier, and started up the 
East river. The night was clear and dark. There was a strong breeze 
from the northwest, and a flood tide running about 5 miles per hour. 
She went under full speed, and through the water at the rate of about 
14 miles per hour, until she was in the west channel, and at or some- 
what above Seventy-Ninth street, New York, when signais were 
given to reduce the speed to half speed. At about this time she 
sighted ofl her port bow a tug and tow alongside, coming around from 
Horn's Hook and from the Harlem river, exchanged signais with such 
tug to go to the right, which signais were duly executed, and the ves- 
sels passed within 50 or 100 feet of each other. Thèse signais thus 
interchanged, or the warning blast for the bend at Horn's Hook 
claimed to hâve been given by the Mohegan at Seventy-Ninth street, 
were not distinguished. by any witness on the trial, save those on 
the Mohegan at the time. As the Mohegan approached that part 
of the East river which lies beyond the upper end of Blackwell's Island, 
she sighted Transfer Tug No. 2 coming out of the Harlem river be- 
tween Horn's Hook and Little Mill Eock, and headed across the Mohe- 
gan's bows, and towards the east channel, which is that part of the 
East river lying east of Blackwell's Island. The captain, pilot, and 
quartermaster, in the pilot house of the Mohegan, testify that the 
Mohegan exchanged two whistles with No. 2, which gave the latter 
boat the right of way across the Mohegan's bow. The passenger, Gror- 
ham, in the pilot house of the Mohegan, did not hear thèse signais. 
The captain and deckhand on No. 2 state that noue were given. Ail 
persons testifying for the libelant state that they heard no such inter- 
change between the Mohegan and No. 2, and the évidence induces the 
finding that such interchange did not take place. However, Transfer 
No. 2 did pass across the entrance of the west channel, and across 
the bow of the Mohegan; and, as variously stated by those doing look- 
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out duty on the Mohegan, such crossing was made 50, 100, or 200 
feet away from the Mohegan's bow. Thereafter the Mohegan pro- 
ceeded out of the west channel, and at a point between Horn's Hook 
and the southerly end of Little Mill Kock, and probably somewhat 
eastward of a line drawn between such location, she struck just abaft 
her paddle wheel the ferryboat Haarlem, who was proceeding on her 
usual course from her slip on the eastern or Astoria shore to her slip 
at Ninety-Second street, New York. Although the persons on the 
Mohegan locate the collision at a point between Little Mill Rock and 
the power house on the Astoria shore, such location is removed too 
far from the usual and natural course of the ferryboat, and from the 
course pursued by the Haarlem on the night in question, as appears 
from abundant évidence, to permit the court to adopt the claimant's 
contention in that regard. The évidence is that Transfer No. 2 
passed under the stern of the Haarlem, that the Haarlem blew one 
whistle to the Mohegan as she was crossing No. 2's bov?, and that No. 
2 crossed the bow of the Mohegan at a distance variously estimated 
at from 50 to 200 feet by the witnesses for the Mohegan. The évi- 
dence preponderates that at this time the Haarlem was on her usual 
course, and that Transfer No. 2 was passing on the usual course from 
the Harlem river down and through the Gâte into the east channel. 
How would it be possible, under such circumstances, for the Mohegan 
to collide with the Haarlem at the point indicated by the Mohegan's 
witnesses? The distance up the river from a straight Une between 
Astoria ferry and Ninety-Second street to the point where the pilot 
of the Mohegan says that the Haarlem was when she gave the two 
whistles is about 240 feet, while the captain of the Mohegan makes it 
15 feet; and the latter states that the Mohegan at this time was 945 
feet below the line, and according to the pilot of the Mohegan the 
Haarlem must hâve been 405 feet off her course up the river when she 
gave one whistle (the captain of the Mohegan makes it 171 feet), and 
at the same time, according to the pilot, the Mohegan was 375 feet 
below the Haarlem's usual course, while the captain makes it 414 
feet. By the évidence of the pilot, the collision must hâve taken place 
780 feet up the river from the Haarlem's usual course, while the captain 
places it at 528. There are many reasons for believing that thèse 
statements cannot be upheld, especially in view of the fact that the 
Haarlem passed across the bows of Transfer No. 2, under the circum- 
stances stated. How could the Transfer No. 2, passing from the 
Haarlem river to the east channel, hâve passed under the Haarlem's 
stern, if the Haarlem was at the time of the collision, which was short- 
ly afterwards, 780 feet off her course up the river. The other loca- 
tions appear to the court to be equally untrustworthy. 

But the question most difiicult of solution relates to the right of the 
Haarlem to pass ahead of the Mohegan, and that right depended (1) 
upoK the Haarlem being in such a position on the steamer's starboard 
hand that the Mohegan should hâve given her the way; (2) upon the sig- 
nais interchanged by the Mohegan and Haarlem. To solve thèse ques- 
tions, a considération of the évidence presented in a voluminous record 
is required. The évidence, so far as it is helpful, is derived from three 



812' 91 FEDERAL REPORTER. 

classes of witnesses: (1) Those on the Haarlem and her sister beat, 
Bowery Bay; (2) those on the Mohegan; (3) those on Transfer No. 2. 
The witnesses presenting the two last classes of évidence were called 
by the claimant. The witnesses for the Haarlem, consisting generally 
of the crews of the IJaarlem and of her associate boat, the Bowery 
Bay, which was lying 150 feet to the westward of Hom's Hook, and 
600 feet from shore, waiting for the Mohegan to pass, testify to the 
effect that when the Haarlem was about 400 feet from the Astoria 
slip she blew one whistle to the Mohegan, which the Mohegan an- 
swered with one; that as the Haarlem was passing into the western 
tideway (the flood tide being interrupted and divided by an eddy with 
a southerly set off the end of Blackwell's Island), Transfer Tug No. 
2 blew the Haarlem one whistle to go across the latter's bow, which 
the Haarlem crossed with two whistles, thereby daiming the right 
to cross the bow of Transfer No. 2; that the latter ylelded, and went 
under the Haarlem's stern; that almost immediately the Mohegan 
blew the Haarlem two whistles, which the Haarlem answered with one 
whistle, and kept on her way, with the resulting collision heretofore 
described. The persons on the Mohegan state that the Haarlem did 
not at first give one whistle, that the Haarlem exchanged no signais 
With Transfer No. 2; that Transfer No. 2 went across the Haarlem's 
bow (the passenger, Gorham, on the Mohegan, states that the tug 
went under the Haarlem's stern); that the Haarlem was lying still 
ontside her slip, and then started up, giving the Mohegan two whistles, 
which the Mohegan answered with two; and that immediately the 
Haarlem blew one whistle two or more times until the collision oc- 
curred. The captain and mate of Transfer No. 2, called by the claim- 
ant, state that, when the Haarlem was 300 or 400 feet from Transfer 
N6. 2, the latter gave the Haarlem one whistle to claim the right of 
wày; that the Haarlem answered with two whistles; that Transfer 
No. 2 yielded, and went under the Haarlem's stern; that as the Haar- 
lem was Crossing the Transfer tug's bow, and a length and a half or 
trt'O lengths from her slip, the former blew one whistle to the Mohegan, 
who answered with two whistles, to which the Haarlem answered with 
one; and that the collision shortly thereafter happened. Omitting 
for the moment the détermination of the question whether the Haar- 
lem first blew one whistle to the Mohegan, when the former was some 
400 feet outside her slip, and disregarding chronological order, it ap- 
pears that at least the foUowing signais were given by the several ves- 



Mohegan, 1 whistle to the tug and tow in the west channel, which was an- 

sWered. 
Transfer No. 2, 1 whistle to the Haarlem. 

Haarlem, 2 " " Trans. No. 2 (possibly answered by No. 2). 

Haarlem, 1 " " the Mohegan. 

Mohegan, 2 " " " Haarlem. 

Haarlem, 1 " " " Mohegan' (perhaps repeated). 

Now as to chronological order: The following flnding reconciles 
ail the évidence, save the libelant's évidence that the Haarlem blew to 
the Mohegan before exchanging signais with Transfer No. 2. But the 
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captaîn and deckhand of Transfer No. 2 were disînterested and good 
■witnesses, they were the nearest to the Haarlem, and the conclusion 
seems probable that this is the order of events: Transfer No. 2 gave 
one wbistle to the Haarlem, and received two in return. That imme- 
diately or very shortly thereafter the Haarlem gave one whistle to the 
Mohegan, and heard at the same moment the Mohegan's one whistlo 
to the tow in the west channel, and supposed that it was an answer; 
that the Mohegan heard the two whistles given by the Haarlem to the 
Transfer, and accordingly answered two, under the supposition that 
the signal was for the Mohegan; that the Haarlem immediately an- 
swered with one, and that the collision thereafter happened. This 
theory may be imperfect, but it accounts for the one whistle, and then 
two whistles from the Mohegan, which accords with the Mohegan's 
évidence, excluding the signais which some, but not ail, of her wit- 
nesses think were exchanged between her and Transfer No. 2. It 
accounts for ail the whistles which those on the Mohegan state were 
heard by them, viz. two whistles, then one whistle, excluding as before 
interchange between the Transfer No. 2 and the Mohegan. It ac- 
counts for ail the whistles said to hâve been given and heard by those 
on the Haarlem and Bowery Bay, although not in the order stated by 
them. It accounts for ail the whistles given and heard by the cap- 
tain and deckhand on Transfer No. 2, although they are not certain 
but that the Transfer answered the Haarlem's cross signal to them. 
It reconciles ail statements as to signais, save that of the witnesses for 
the Haarlem, to the effect that the Haarlem flrst blew one whistle; 
and indeed in one place the captain of the Mohegan states that the 
Haarlem blew one whistle as she was leaving her slip, but seems to 
hâve retracted the statement. She did indeed blow one whistle to the 
Mohegan, but it seems probable that it was given very shortly after 
exchanging signais with the Transfer No. 2. It now appears that the 
Mohegan ran into the Haarlem on her usual course at a point nearer to 
the line of the west shore, although the Haarlem had at ail times been 
on the Mohegan's starboard hand, and was the preferred vessel; and 
although the Haarlem had, at a location hereafter to be considered, 
given the Mohegan a single whistle, which in the relative position of 
the vessels indicated that the Haarlem claimed the right of way. 
Reasoning hack from a collision under such circumstances, the con- 
clusion would be that the Mohegan was in fault, unless there was some- 
thing in the Haarlem's actions, or the existing conditions, that should 
excuse the Mohegan for failing to comply with the rule and keep ont 
of the Haarlem's way. It is suggested that ail Astoria ferryboats 
were accustomed to yield to the Sound steamers, and not to attempt to 
enforce their privilège. This would imply that the Sound steamers 
were accustomed to domineer the situation, and hold in sway the pre- 
ferred vessels, and that the latter did not venture to assert their privi- 
lège. Might may in fact enable a vessel to terrorize smaller craft, 
and thereby to obtain the way; but it can never give the burdened 
vessel the right of way, within the eyes of the law. Nor is it a better 
reason for disregarding the starboard-hand rule that steamers of the 
size of the Mohegan must hâve a certain headway through the Gâte 



814 91 FEDERAL REPORTER. 

to permit safe passage. It may be admitted that the Haarlem was 
more easily managed than the Mohegan, yet the former also was sub- 
ject to the influence of the several sets of the tide, and the capacity 
of the Mohegan to resist the same successfully is shown by the fact 
that she was entangled with the Haarlem to Bounty Bay, and yet 
went through the Gâte in her embarrassed condition, and thence suc- 
cessfully on her way. The contention that the Mohegan could not 
hâve stopped or slacked her speed in the west channel or in the river 
sufflcïently to allow a ferryboat 145 feet in length to clear her, when 
in fact she only laciied some 75 feet of doing so, and that, too, on the 
westward side of the river, is not an acceptable claim. It may be 
true that a large steamer, proceeding at a speed that requires a half 
mile to stop, cannot be arrested in time to allow a ferryboat to cross 
in front of her according to a just right so to do; but this is because of 
the speed of the vessel, and not of any danger attending stopping or 
lessening speed. If a headway that cannot be ended in a half mile 
is necessary to the safety of such a vessel through the Gâte, then it 
would be necessary to main tain it; but it appears from the very facts 
in this case that it is not necessary, and that accords with common 
knowledge on the subject. But what was the Mohegan doing so near 
the New York shore, and why could she not hâve gone under the stern 
of the Haarlem, which was so far to the westward at the time of the 
collision? It may well be admitted that if the collision took place, 
as stated by the claimant's witnesses, in the center of the river, away 
to the northeast, between Little Mill Rock and the power house, the 
Mohegan could not hâve gone with entire safety under the Haarlem's 
stern. As has been f ound, the probabilities do not favor the claim of 
the Mohegan. The évidence easily justifies a flnding that the Mohegan 
was considerably to the westward of her usual course, and, so far as 
appears, without necessity, and that the Haarlem was on her usual 
course. If, now, the collision did occur toward the westerly side of 
the river, and south of the lower end of Little Mill Rock, as found here- 
tofore, the conclusion is inévitable that the Mohegan could hâve gone 
under the Haarlem's stem, and that, too, safely; and, if she could hâve 
so done, she should hâve so done, for that was her usual course. This 
admits of démonstration. It appears by the évidence of Ghamplin, 
the pilot of the Mohegan, that he first saw the Haarlem immediately 
after blowing the warning whistle at Seventy-Ninth street, and perhaps 
as far up as Eighty-Fourth street, and that the Haarlem then was 
250 or 300 feet out from her dock. If from that time on the Mohegan 
had pursued a course which would hâve brought her just to the east- 
ward of Flood Rock, she would hâve crossed the usual and expectable 
course of the Haarlem in 1,650 feet; and if the Haarlem were 250 
or- 300 feet from her slip, when seen by the Mohegan's pilot, she would 
hâve crossed the course of the Mohegan in about 550 feet. Hence, the 
Mohegan had 1,650 feet to the Haarlem's 550 feet to travel to pass 
the point where their courses intersected. The Mohegan had reduced 
her speed to half speed at Seventy-Ninth street, or shortly thereafter. 
From Seventy-Ninth to Eighty-Fourth street is about 1,300 feet, and it 
is presumable that she had reduced meantime her former speed, where- 
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by she had covered above 5 miles in 16 minutes, with a flood tide run- 
ning at the rate of 4 or 5 miles per hour. The usual speed of the 
Haarlem is about 7 miles per hour, and it is évident that she would 
hâve anticipated the Mohegan, and passed the point where the proper 
courses of the vessels intersected, as she had only one-third the dis- 
tance to travel to effect this resuit. This must be so, or the Mohegan 
must hâve been entering the Gâte with a headway of at least 21 miles 
per hour, which would condemn her. How is it this did not happen? 
Obviously, because the Mohegan was westward of her usual course. 
Her pilot admits as much. The évidence preponderatingly shows this, 
and she was westward of her course because she proposed to pass 
ahead of the Haarlem. The Haarlem is 145 feet in length, and the 
Mohegan struck her abaft her wheel. Hence, the Mohegan would 
hâve missed the Haarlem had she gone 70 feet to the eastward, 
and, as the collision occurred within about 400 feet of the Une of the 
New York shore prolonged, the Mohegan had at least 800 feet of room 
to the eastward; and, even if the collision had been in the center of the 
river, an examination shows that the Mohegan had ample space to go 
under the Haarlem's stem. If the collision occurred at the point 
claimed by the Mohegan's pilot, it may be admitted that the Mohegan 
could not hâve gone under the Haarlem's stern, but, as has been shown, 
such location is indubitably erroneous and impossible. The conclu- 
sion as to the opportunity of the Mohegan to pass under the Haar- 
lem's stern, irrespective of the question of signais, is substantiated by 
the évidence of the pHot of the Mohegan that if the Haarlem "had 
come out of her slip under the jingle bell, and kept her headway, she 
would hâve gone by us, if she had given us the proper whistle." From 
this the conclusion is deducible that the Haarlem had the right of way, 
and that she had sufiicient room to go at full speed ahead of the Mo- 
hegan ; and the only remaining question is, did the Haarlem mislead 
the Mohegan so that the latter was justifled in believing that the 
Haarlem yielded? 
The captain of the Mohegan testified as follows: 

"Q. Supposing the Haarlem had glven you one whistle at the tlme you say 
she gave you two, what -would you bave done to prevent eollisionî A. 1 
would do just the same as I did do." 

This évidence would indicate that the captain of the Mohegan con- 
sidered that he had the right of way, whatever signais were given by 
the Haarlem, and that he was not influenced by such signais in adopt- 
ing bis maneuver. On the other hand, Champlin, the pilot of the Mo- 
hegan, seems to hâve regarded the Haarlem's signais as more influen- 
tial in shaping the course of the Mohegan. The persons on the Mo- 
hegan seem to hâve supposed that the Haarlem's two whistles to 
Transfer No. 2 were intended for the Mohegan. It is very clear that 
they were not, and that this should hâve been apparent to the numer- 
ous navigators in charge of the Mohegan's wheel. As has been stated, 
when the Mohegan first sighted the Haarlem, the latter, by the évi- 
dence of the Mohegan's pilot, was 230 or 300 feet from her slip, and it 
appears by the Mohegan's évidence that the Haarlem was supposed to 
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be lyingîStilI mntîl she blew this signal. The évidence îs strongly pre 
pondéra tingthat the Haarlem's two whistles and one whistle were 
very near together, and the évidence is reliable that the Haarlem was 
f rom 250 to 400 feet ont when the whistles were given, and that the 
Mohegan'was at or below Eighty-Fourth street at this time. The one 
whistle by the Haarlem under such dreumstances was a timely warn- 
ing to the Mohegan; for, if the Mohegan's course had been properly 
laid at that time, the vessels wonld hâve passed each other in safety, 
as has been shown above. But the Mohegan insista that she got and 
answered two signais to the Haarlem. It is certain that the Haarlem 
did not give the two whistles to the Mohegan, but to Transfer No. 3, 
and that the Mohegan misappropriated them. The captain of the 
Mohegan, as well as his associâtes, save Gorham, concluded that the 
Haarlem was lying still, and that Transfer No. 2 went across the 
Haarlem's bow; and the Mohegan's captain states that the Haarlem 
and Mohegan exchanged whistles about the same time that the Trans- 
fer No. 2 passed the Haarlem; that he did not know that the tugboat 
and Haarlem ^ere exchanging whistles, and that if the Transfer No. 
2 had stopped, and let the Haarlem go ahead, that would hâve told 
the captain oi^ the Mohegan that there was an exchange of whistles 
between the ferryboat and thé tugboat by which the tugboat yielded 
her right of way. Now, as a matter of fact, this précise thing did 
happen. Transfer No. 2 blew thé Haarlem one whistle; the Haarlem 
answered with two. The Transfer yielded the right of way, and went 
under the stern of the Haarlem, so that the red light of the Haarlem 
was always in View, and the grçen light of Transfer No. 2 was hid- 
den, while shë was passing the ferryboat, from the Mohegan. How, 
then, could the several persons upon the Mohegan hâve concluded that 
it was the Haarlem lying still, while she was always going ahead, 
with her réd light in constant view, and that No. 2 was going ahead, 
while, as a matter of fact, she either stopped or delayed to give the 
ferryboat the way, as was shown by the interception of her green 
light; and yet the persons on the Mohegan testifled that the Transfer 
crossed the bow of the Mohegan at an interval of from 50 to 200 feet. 
This seems to the court to be an évidence of lack of watchfulness on 
the part of the Mohegan, or, if there was watchfulness, an error of judg- 
ment and seamanship not excusable. For the reasons that hâve been 
stated, the decree should be in favor of the libelant, with costs. 
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LAW V. WESTERN RY. OF ALABAMA. 
(Circuit Court, N. D. Georgia, W. D. December, 1888!.) 

1. .Tdbisdiction OF Courts — Action upon Statdïb of Another Statk — 
Death by Wrongpui. Act. 

A right of action agalnst a railroad Company to recover damages for 
the deatli of an employé, given by a statute of the state in which the In- 
jury occurred and the contract of employment was made, may be en- 
forced in anotlier state, in a court having jurisdictlon of the subjeet-mat- 
ter and of the parties, where it is net contrary to the policy of such state. 

3. FoKBiGN Corporations— Opbratinq Railroad in Another State— Bub- 
jection to Suit. 

Two Georgia railroad companies acqulred, by purchase, a railroad lying 
entirely in Alabama, with the exception of a few hundred yards, which 
extended to a terminus and a connection with another road in Georgia. 
They afterwards organlzed the défendant company in Alabama, to which 
they conveyed that part of the road in that state, retaining the title to 
the smaJl portion in Georgia. The line was, however, operated by de- 
fendant as an entirety, and the ownership of the entire line was in fact 
the same. The road was originally built by a company chartered by 
both States, and which was, by statute, made subject to suit in Georgia. 
Héld, that défendant, being in the actual use and exercise of ail the rights 
and privilèges of the original company, was also subject to its burdens, 
and, among them, to suit in Georgia, and to service of process on its agent 
thereln. 

On Plea to Jurisdiction,'^ 

Hoke Smith and H. C. Peeples, for plaintiff. 

Dorsey, Brewster & Howell and George P. Harrison, for défendant. 

NEWMA]>v District Judge. On April 4, 1898, Mrs. Marian M. Law, 
as executrix of Henry M. Law, deceased, brought suit against the 
Western Kailway of Alabama, in the superior court of Troup county, 
to recover damages caused by the death of her husband in an accident 
on said railroad, he being a conductor in the employ of , and his death 
having been caused by the négligence of, the défendant corporation. 
On the 27th day of September, 1898, the case was remov«d by the 
défendant to the United States circuit court for the Western division 
of the Northern district of Georgia. At the time of the removal, a 
plea to the jurisdiction had been filed, which has been amended in 
this court, and, as amended, is as follows: 

"That the Western Eallway of Alabama, défendant In this suit, Is an Ala- 
bama corporation, with Its principal office at the city of Montgomery, in 
Montgomery county, Ala. That it owns and opérâtes a railroad from Selma, 
Ala., to West Point, Ga. That ail of said line of railroad, with exception 
of a few hundred yards thereof, is situated In the state of Alabama. That 
the said few hundred yards which is not In the state of Alabama extênds 
from the Georgia and Alabama state line, near West Point, Ga., to the dépôt 
of the Atlanta & West Point Railroad, a Georgi^ corporation, and there con- 
nected with the Une of rallway belonglng to said company in the state of 
Georgia. That the défendant corporation, the Western Eallway of Alabama, 
is incorporated under the gênerai laws of the state of Alabama, and is, not 
incorporated under the laws of Georgia or any other state. That it (the West- 
ern Rallway of Alabama) was organized on the 15th day of March, 1883, 
by the Georgia Railroad & Banking Company and the Central Railroad & 
Banking Company of Georgia, two Georgia corporations, which on the 19th 
day of Aprll, 1875, purchased ail of that part of defendant's rallway which 
is situated In Alabama, to wit, from Selma, Ala., to West Point, Ga., at a 
91 F.— 52 
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sale made In pursuance of a decree rendered by the chancery court for the 
Second district, in tlie Southern division of Alabama, in a cause pending in 
said court wtierein Josiah Morris and R. J. Lowry, trustées, were complain- 
ants, and the Western Eailway of Alabama and others were défendants. 
That, in pursuance of said purchase, Vinson M. Elmore, reglster in chancery 
of said court, executed and delivered to the said purchasers a certain deed of 
conveyance, a copy of which is hereto atfached, marked 'Exhibit A,' and made 
a part "of this plea. That on the first Tuesday in October, 1876, the said 
Georgla Eallroad & Banijing Company and the Central RaJlroad & Banking 
Company of Georgia bought the remainder of its said line of railway, to wit, 
that portion of a few hundred yards in length which lies in Troup county, 
in the state of Georgia, and Connecting that part of its Une lying in Alabama 
with the Atlanta & West Point Eailroad Company, at a sherlfE's sale made 
by virtue of a writ of tieri facias Issued from tlie superior court of Troup 
county, Ga., in favor of Jesse Boring, agalnst the Montgomery & West Point 
Eailroad Company, and on said date went Into possession of the same by 
virtue of a deed from W. G, S. Martin, sheriff of ïroup county, Ga., esecuted 
on the 3d day of October, 1876, a copy of which is hereto attached^ marlied 
'Exhibit B,' and made part of this plea. That, prier to the aforesaid pur- 
chases, the said Georgia Eailroad & Banliing Company and the Central Eail- 
road & Banking Company of Georgia obtained an enabling act from the légis- 
lature of the state of Georgia, entitled 'An act to authorize and provide for 
the purchase of the Western Eailroad of Alabama and its property and fran- 
chises by the Georgia Eailroad & Banking Company and the Central Eailroad 
& Banking Company of Georgia, or by either of them, and to authorize said 
companies to issue bonds in certain cases, and to authorize Connecting Unes 
to ald in said purchase, and to issue bonds therefor and for other purposes,' 
approved February 27, 1875, a copy of which is hereto attached, marked 
'Exhibit BB,' and made a part of this plea. That from and after the pur- 
chases of said line of railway, as above set forth, the said Georgia Eailroad 
& Banking Company and the Central Eailroad & Banking Company of 
Georgia, as said purchasers,' operated said line of railway until the incorpo- 
ration of the Western Railway of Alabama. as above set forth, when, to wit, 
on the 28th day of March, 1883, the said two Georgia companies executed to 
the Western Eailway of Alabama a deed of conveyance to the entire Une 
of railway extending from Selma, Ala., to and into West Point, Ga., as here- 
inabove set forth, and includlng a few hundred yards of the same lying in 
Troup county, Ga., as shown by the two copies of deeds executed by the said 
two companies, hereto attached, marked, respectively, Exhiblts 'C— 1' and 
'G— 2,' which are made a part of this plea. That the injury complalned of 
to plalntlff's testator was sufCered in Maçon county, In the state of Alabama. 
That, at the time of said injury, plaintiff's testator was a conductor in charge 
of a train of cars on the defendant's road, which he was operating under a 
contract of employment with the défendant made in Alabama. That, at the 
said time and place, défendant was dolng business under its said charter in 
the state of Alabama. That the summons and pétition in this cause was 
never served on the président or any managing agent of the défendant, but 
upon a Joint dépôt agent of the défendant company and the Atlanta & West 
Point Eailroad Company, who had no charge or control whatsoever, either 
of the train on which plaintifC's testator was riding, or of the traek over which 
the said train was passing, at the time the said injury oecurred; and that 
from the time of the commencement of this suit, continuously up to and in- 
cludlng the présent time, the défendant has operated that part of its line 
lying in the state of Georgia solely under its purchase from the Georgia Eail- 
road & Banking Company, and the Central Eailroad & Banking Company of 
Georgia, as shown by copies of thelr deeds hereto attached, marked Bxhibits 
'C— 1' and 'C— 2,' and under the authority of the act of the Georgia législa- 
ture hereinabove referred to, and hereto attached, and marked 'Exhibit 
BB.' That the plaintiff's rlght of action, if she has any, does net exist at 
common law, but is based upon an Alabama statute, which is not slmilar to 
the statute of the state of Georgia upon the same subject; and that there 
now are, and for ail the time aforesaid hâve been. Justices in Maçon county, 
Ala., and in Montgomery county, Ala., and that ail and singular pleas for the 
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reeovery of damages sustained by employas, based upon the négligence of an 
employer, within the sakl county, hâve béen, t'oi- ail the tin.e aforesaid, and 
still are, pleaded and pleadable within the said county of Maçon, or in the_ 
county of Montgomery, in the state of Alabama, before the justices there for' 
the time being, and are not in the superior court of Troup county, Ga., where 
this action was brought; and this défendant is ready to verify: Wherefore, 
since the plea aforesaid is brought for the reeovery ôf damages to an em- 
ployé, based upon the négligence o£ an employer within the said county of 
Maçon, the said défendant prays the judgment, if the court hère will or ought 
to hâve further cognizance of the plea aforesaid." 

The présent hearing is on this plea to the jurisdiction, The flrst 
point made is that, the cause of action originating in Alabama, suit 
cannot be brought in Georgia. It is well established in the fédéral 
court that actions such as this, for injuries to the person, are transi- 
tory, and need not necessarily be brought in the state where the alleged 
tort occurred. Dennick v. Kailroad Co., 103 U. S. 11. The same 
question arose in the case of Kailroad Co. v. Cox, 145 U. S. 593, 12 Sup. 
et. 90S, and the following extract frona the opinion will show what was 
there held: 

"Counsel further urged, with much eainestness, that the cause of action 
f ounded upon the statute ot Louisiana, conferring the right to recover damages 
for an injury resultlng in death, was not enforceable in Texas. The action, 
being in Its nature transitory, mlght be maintained, if the act complained of 
constituted a tort at common law; but, as a statutory delict, it Is contended 
that it must be justifiable, not only where the act was done, but where re- 
dress is sought If a tort at common îaw where suit was brought, it would 
be presumed that the common law prevailed where the occurrence complained 
of transpired; but, if the cause of action was created by statute, then the law of 
the forum and of the wrong must substantially concur in order to render légal 
redress demandable. In The Antelope, 10 Wheat. 66, 123, Mr. Chief Justice 
Marshall stated the international rule with customary force, that 'the courts of 
no country exécute the pénal laws of another,' but we hâve held that the rule 
cannot be involied as applicable to a statute of this kind, whieh merely author- 
Izes 'a civil action to recover damages for a civil injury.' Dennick v. Railroad 
Co., 103 U. S. 11. This was a case instituted in New York to recover damages 
for injuries received and resultlng in death in New Jersey, and it was decided 
that a right arlsing under, or a liabillty imposed by, either the common law or 
the statute of a state, may, where the action is transitory, be asserted and en- 
forced in any court having jurisdiction of such matters and of the parties. And, 
notwithstanding some contrariety of décision upon the point, the rule thus stat- 
ed Is generally recognized and applied where the si^tute of the state in which 
the cause of action arose Is not, in substance, inconsistent with the statutes 
or public poUcy of the state in which the right of action is sought to be en- 
forced. The statutes of thèse two states on this subject are not essentlally 
dlssimilar, and it cannot be successfully asserted that the maintenance of 
jurisdiction is opposed to a settled public policy of the state of Texas." 

The circuit court of appeals for this circuit, in the case of Evey v. 
Eailway Co., 26 C. C. A. 407, 81 Fed. 294, had the same question be- 
fore it, and held that : 

"The right of an employé of a railroad company, Injured In the republlc of 
Mexico by the négligence of the company, to recover, in a civil action, dam- 
ages foi; such injury, under the law of that republic, may be enforced in a 
fédéral court of the state of Texas having jurisdiction of the parties and of 
the subject-matter." 

There is no such substantial dissimilarity between the right given 
by the statutes of Alabama and the statutes of Georgia, in such a case 
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as tMs, as will prevent the Georgia court from enforcing the right 
givën by the Alabama statute. The right of recovery by the Ala- 
bama law is not only not contrary to tbe policy of the state of Georgia, 
but the statute of Georgia goes further than the statute of Alabama; 
so that the right to bring the suit in Georgia is entirely clear. 

The only serions question for considération is as to whether the 
défendant company is in Georgia, and in Troup county, in such way 
as that it is properly found and served. In 1837 the Montgomery & 
West Point Eailroad Company was chartered in Georgia and in Ala- 
bama. Its lipë in Alabama extended from Montgomery to the state 
line between Georgia and Alabama, and in Georgia a few hundred 
yards, through the town df West Point, to the dépôt in West Point. 
As will be seen from the plea to the jurisdiction now under considéra- 
tion, in 1875, by an act of the législature of Georgia, the Central Eail- 
road & Banking Company of Georgia and the Georgia Railroad& Bank- 
ing Company were authorized to buy, at certain sales which were then 
impending, as recited in the preamble of thf act, ail of the Montgomery 
& West Point Eailroad, under a chancery decree in Alabama and an 
exécution issued on a common-law judgment in Georgia, and to hold 
title to the same under their corporate capacitiës, or by acquiring and 
holding stock in thé Western Eailroad of Alabama, or by holding stock 
in any new corporation or ràilroad organized to take the place of the 
same, under the laws of the state of Georgia or Alabama, or both. 
The two Georgia companies named did purchase under the chancery 
decree and sale in Alabama, and also piirchased under the sale in 
Troup county, Ga. In 1883~the Western Railway of Alabama was in- 
corporated in Alabama, and the Georgia Eailroad & Banking Company 
and the Central Eailroad & Banking Company of Georgia executed 
deeds of conyeyance to ail the property in Alabama to such corpora- 
tion. There appears to hâve been no transfer whatever of the part of 
the ràilroad lying in Troup county, Ga., since the deed of the sherifE 
to the Central Eailroad & Banking Company of Georgia and the 
Georgia Eailroad & Banking Company, in 1876. The défendant com- 
pany admits "that it owns and opérâtes a railway froni Sëlma, Ala., to 
West Point, Gai, that ail of said line of railway, except a few hundred 
yards thereof, is situatod in Alabama; that the said few hundred 
yards which Is not in Alabama extends from the Alabajna and Georgia 
state line, near West Point, Ga., to the dépôt of the Atlanta & West 
Point Eailroad, a Georgia corporation, and there connects with the 
Une of railway belonging to said company in the state of Georgia." 
It appears, therefore, that the défendant company is engaged in 
operating a ràilroad from the dépôt in West Point, Ga., a short dis- 
tance through Georgia, to the state line, and then for a considérable 
distance through the state of Alabama. So far as its line is in Ala- 
bama, and its opetations conducted in that state, it is under a charter 
incorporatiiig it iil^ Alabama; so far as jt is in Georgia, it is held by 
virtue of the act of the législature of Georgia of 1875, enabling the 
two Georgia companies named to purchase it. Under the same own- 
ership and control, a line of ràilroad is being operated from the dépôt 
in West Point, through a smàll part of Georgia, into Alabama. While 
it is incorporated in Alabama, and is being held, in rather an indeflnite 
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and uncertain way, under the enabling act of 1875, in Georgia, the 
whole thing is a distinct entity, and, though partly incorporated and 
partly not, it is the same thing. It is unnecessary to look at the shell, 
when the déclaration and plea, taken together, clearly disclose the 
substance. It is a continuons Une of railway, under one ownership, 
one control and management, both in Georgia and in Alabama. Ap- 
parently, the entire Une is now owned by the two Georgia companies, 
and, while the plea is not explicit on this subject, it raises the pre- 
sumption that such is the fact. 

In the cases of Kailroad Co. v. Nix, 68 Ga. 572, Eailroad Co. v. 
Pulghum, 87 Ga. 263, 13 S. E. 649, and Eailway Co. v. Dietzen, 101 
Ga. 732, 29 S. E. 292, it is clearly held that suits may be brought in 
Georgia on causes of action originating in other states, where the 
line of railway extends into Georgia. But it is said that in ail of 
thèse cases the right to sue was expressly given in the act of the légis- 
lature of Georgia authorizing the extension of the railroads into 
Georgia. This seems to be true, but in the Fulghum Case the law of 
the case is stated in this way : 

"A railroad corporation, whether de facto or de jure, and whether foreign 
or domestic, is subject to suit in this state In personam, by a citizen tliereof, 
If It owns and opérâtes a railroad in this state whlch was built by virtue of 
an act of the législature authorizing another corporation, chartered by an ad- 
joining state, to build and operate said railroad, and which act declared the 
corporation, so building and operatlng, subject to suit by citizens of this 
state in the county In which the road is located. A corporation, in the actual 
use and exercise of ail the rlgbts and privilèges of another corporation, Is 
subject to its Burdens, and, among them, to suit for lilîe causes of action for 
which suits could be maintained against such other corporation, were it in 
possession of the franchises whlch hâve been acquired from le or else usurped." 

Now, it is admitted that the part of the Western Eailway of Ala- 
bama in Georgia was built under a charter granted by the législature 
in 1837 to the Montgomery & West Point Eailroad Company, which 
cjiarter provided for suit against the latter company. It would be 
Very strange if the Central Eailroad & Banking Company of Georgia 
and the Georgia Eailroad & Banking Company could buy this strip of 
railroad in Georgia, and obtain ail its rights and privilèges as to own- 
ership and opération, without assuming its burdens and becoming 
liable to suit. I do not believe that the enabling act of 1875 ever con- 
templated such a resuit. The charter of the Montgomery & West 
Point Eailroad, so granted in 1837, was to continue for 50 years from 
the coinpletion of the road. Nothing in the record shows when the 
road was completed. Plaintiff insists that the presumption is that 
the charter still exists. Whether this is true or not, the resuit is the 
same. Where a railroad is taken possession of and is being operated 
in Georgia, which was constructed on condition that it should be 
subject to suit, those so taking and operating it certainly assume this 
burden, and must be subject to suit in like manner as the original 
corporation would hâve been. By setting up a peculiar and anom- 
alous condition of control and opération, it cannot free itself from the 
liabilities imposed by the charter under which the railroad was con- 
structed ; certainly not in the absence of some législative action to the 
contrary. 
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Service in this case was made on the dépôt agent of the "Western 
Eailway of Alabama at West Point. He appears to hâve been the 
joint dépôt agent of the Western Eailway of Alabama and the Atlanta 
& West Point Eailway Company, which extends from West Point 
northward. It is not denied that he was the agent of the défendant 
Company in Georgia and in the county where the service was made. 
In my opinion, the plea to the jurisdiction is insuflScient, and should be 
stricken, and the jurisdiction of the superior court of Troup county, 
and consequently of this court on removal, sustained. 
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(Circuit Court, S. D. Ohlo, W. D. February 4, 1899.) 

1. Equitt Practicb— Rbpokt of Mastek— Power op Court to Permit With- 

DRAWAL. 

The report of a master In chancery, made and flled In accordance wlth 
equity rule 83, does not beeome property in whicli a party bas a vested 
right, being merely advlsory to the chancellor; and It is wlthin the gên- 
erai equity powers of the court, which are not afifected by rule 83, to re- 
refer such a report after It has been flled, or to permit the master to 
withdraw it for correction or amendment. When such action is taken, 
the powers of the master, origlnally derived from the court, are renewed 
for the purposes for which the re-reference Is made or the withdrawal 
permltted. 
S, Samb— Reconsideration of Report et Master — Notice to Parties. 

Where a master Is permitted to withdraw his report for correction or 
amendment, he should not reverse his former findings as to the facts or 
law without notice to the parties. A reconsideratlon by hlm of the case 
on its merlts after a report flled is wlthin the spirlt of rule 75, requlring 
notice. 
8. Same — EFPEioT OF Irhegular Action bt Master. 

A master, after havlng flled his report, asked and was granted leave to 
withdraw it for correction. He afterwards flled a second report, in 
which many of the findings of the former report, both of fact and law, 
were reversed. tBeld that, no notice of a reconsideratlon havlng been 
given the parties, the second report could not be permitted to stand, nor, 
' in View of the subséquent action of the master, could the flrst report be 
accorded the advlsory welght usually given to a master's report, but 
that the master should be requlred to report the évidence takeu by hlm. 
and the Issues thereon would be trled de novo by the court 

On a Eule against a Master to Show Cause. 

Walter D. Edmonds, for complainant. 
Wood & Boyd, for défendant, 

TATT, Circuit Judge. This cause cornes on for hearing upon a rule 
issued against the spécial master heretofore appointed herein, re- 
quiring him to show cause why his final report flled on May 13, 1898, 
should not be restored to the files of the court, and why the report 
of said master filed on the 23d of June, 1898, as a substitute in lieu 
of the report of May 13th, should not be canceled or withdrawn from 
the files of the court. 

This is a bill for an infringement of a patent, in which an interlocu- 
tory decree was entered by Judge Sage, finding the validity of one 
of the claims of the complainant's patents, and its infringement by 
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the défendant, and referring the cause to the spécial master herein to 
take évidence as to the extent to which défendant infringed the pat- 
ent claim, the profits made by it, and the damages suflered by com- 
plainant. Upon the 13th of May, 1898, after full hearing of évidence 
and argument of counsel, the master made a report, with his reasons 
for his conclusions, flnding that the damages due to the complain- 
ant were 114,214.4:0. The report was duly flled in the clerk's offlce, 
with the exceptions to the same. After the report had been flled 
nearly a month, the master, on June 6, 1898, becoming convinced 
that he had made mistakes in the report, applied to this court for 
leave to withdraw the report from the files of the cause, for the 
purpose of correcting or amending the same. He stated at the time 
that he thought he had made a mistake in his report, and that in 
certain respects he had gone beyond the inquiry directed. The applica- 
tion VFas granted as follows: "Leave is given to the master, upon 
his own application, to withdraw report for amendment." On the 
23d of June, the master flled another report in lieu of that of May 
13th. In the later report the master reduces his flnding of profits 
received by the défendants from f 14,204.40 to |7,333.77. The master 
was directed, in the decree, to receive testimony on the contention 
of complainant that the accounting should be for the entire profits 
resulting to the défendant company from the manufacture, use, and 
sale of tfie paper boxes by which complainant's patent was infringed, 
and on the counter contention that the accounting should be limited 
to the profits resulting to défendant from the new élément covered 
by the second claim, i, e. the claim found in the decree to be valid 
and to hâve been infringed. In his first report, the master found that 
the entire profits from sale of the boxes were due to the patented 
improvements thereof. In his second report the master found that 
none of the profits were due to such patented improvements. I hâve 
examined both reports, and it is clear that by his second report the 
master has reversed his flndings of faot in several very important 
issues presented, and also that he has reversed several important 
conclusions of law. 

The counsel for the complainant, in pressing the présent motion for 
an order, has permitted his enthusiasm in the cause to lead him into 
expressions of criticism upon the master which are not justifled. The 
question presented is only one of equity practice, and there is no room, 
under the circumstances as they présent themselves to the court, for 
phrases that cannot but give the controversy a personal color. The 
tone of the brief and affldavits towards the master flled by counsel 
for the complainant jars upon the ear of one who knows the mas- 
ter, his high standing, his long expérience, his absolute integrity and 
earnest désire to reach just conclusions. 

The contention of counsel for the complainant is, flrst, that the 
court had no jurisdiction to refer the report back to the master for 
amendment af^er he had flled it. The argument is that the course 
of the master is flxed by the eighty-third equity rule, which reads 
as follows: 

"The master, as soon as his report Is ready, shall return the same into the 
clerli's offlce. and the day of the return shaÙ be entered by the clerk in the 
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order hook. The parties shall hâve one monlh from the flme pf fiUng the 
report, to flie exeeptioni^ thCTeto; and If no exceptions ate wlthin that perlod 
flled by elther party, the report shall stand conflrmed on the next rule day 
after the mcinth Is explred. If exceptions are flled, they shall stand for 
hearing before the court, if the court is then in session, or if not, then at the 
next sitting of the court which shall be held thereafter by adjournment or 
otherwise." 

It is said that the procédure thus enjoined deprives the court of 
power and jurisdiction to permit the master to withdraw the report, 
and that complainant, by virtue of the rule, had acquired a vested 
right in the report, aMn to the right of property, of which he could 
not be devested except by due process of law. To quote the words 
of the brief, counsel says: 

"Complainants assert that by reason of rule 83, as well as the constitutional 
inviolabillty of property rights, neither this ex-master, who had become no 
more than any other citizen in his relations to this case, nor àny circuit judge, 
nor any other person, had lawful authority to withdiraw the said report at 
ail, but particularly not for the purpose of substituting another, of substan- 
tially différent ténor." 

It would seem to be a somewhat libéral, and rather novel, con- 
struction of the flfth and fourteenth amendments to the fédéral con- 
stitution which would class the interest that a litigant has in pre- 
veuting a re-reference of a case to a master, for amendment of his 
ûled report, as property which it was the intention of the constitu- 
tion to protect from arbitrary or discretionary action by the législa- 
ture or the court. It will probably be conceded that within the term 
a court may, of its own motion, set aside the judgment or decree 
which it has made, on the ground of error or mistake. Now, judg- 
ments do corne within some définitions of property, but reports of 
masters in chancery are nothing but advice to the court by one of its 
ofacers. No process can issue upon them. They are not choses in 
action. They are but stepB in the progress of the cause to the decree 
of the court. It would be strange, therefore, if a court might within 
the same térm exercise its discrétion to set aside one of its own de- 
crees as erroneous, and yet might not authorize one of its olflcers, 
though occupying only an advisory capacity, upon his own applica- 
tion, and statement that he had madei a mistake, to review his advisory 
flnijings, and revise them, without violating that due process of law 
enjoined by the flfth amendment to the constitution of the United 
States. Nor is there anything in the eighty-third eqtfity rule which 
prevents action of the court upon the report of the master, summary, 
discretionary, or otherwise. That rule simply prescribes the course 
of the master in respect of flling the réport, and of the parties in pre- 
senting exceptions; but it leaves the course to be taken by the court 
to be determined by practice in the high court of chancery in England 
as ît was in 1842. 

It is insisted that the master, when he filed his report, became 
functus offlcio, and could not thereafter amend his proceedings, at a 
time when he was clothed with no dfScial authority. This is the 
signiflcance of the références to the "ex-master" of which counsel's 
brief is so fuU. It will hardly be denied that the authority which 
the master exercised in his first report came wholly from the court. 
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It would seem clear that the court which gave Mm original autliority 
might renew that authority. Ke-references and recommitments are 
not so unusual as to require citations of précédents to justify them, 
and yet tliey can only be made on the tlieory tliat the court which 
originally conferred authority may renew it. The order of this court 
giving the master leave to withdraw his report for amendaient neces- 
sarily gave him the authority to make an amended report, and he 
was as much master of the court when he made the second report 
as when he made the ârst. 

Mr. Justice Bradley, in Thomson v. Wooster, 114 U. S. 104, 112, 5 
Sup. et. 788, speaking for the suprême court, said that the English 
édition of Daniell's Chancery Practice, published in 1840, contained 
the best exposition of the practice of the high court of chancery at the 
time the equity rules were adopted by the suprême court, and that 
to this book référence should be had when questions of fédéral equity 
practice arose which were not covered by the equity rules. In the 
édition of Daniell referred to, on page 961, is the foUowing: , 

"Although the usual course by which a review of a master's réport Is to 
be procured Is by taking exceptions to it, there are many cases in which the 
court wlll direct the master to revlew his report without requirlng exceptions 
to be taken, or, If they are talien, will direct it to be reviewed upon grounds 
indépendent of those laid by the exceptions; and sometimes, as we hâve 
seen, the court wlll direct a master to revlew his report in order to 'afford a 
party an opportunity for taking in objections to the draft, as a foundation for 
exceptions. A référence back to the master, to review a report which bas 
not been excepted to, may be made upon the hearing for further directions, 
and is frequently so made when the court is not satisfled with the master's 
finding, as where the master bas not found sufficlent facts for the court to 
found Its judgment upon. So, also, if the master has exceeded his authority, 
it will either direct him to reVlew his report, or take no notice of his flnding." 

See, also, 2 Beach, Mod, Eq. Prac. § 713. 

In Mosher v. Joyce, 6 U. S. App. 107, 112, 2 C. G. A. 324, 325, 51 
Fed. 441, 444, Mr. Justice Jackson, then circuit judge, speaking for 
the court of appeals of this circuit, said: 

"In respect to such matters as the recommittal of aecounts or a référence 
back to a master, the chancellor exercises a very large discrétion, and is not 
to be put in error in his action upon such motions except upon a very clear 
showing of merlts, and in the absence of négligence." 

The right and power of the court to permit the master, upon his 
own application, to withdraw his report for amendment, would seem 
to be sustained by the following Massachusetts authorities: Hey- 
wood v. Miner, 102 Mass. 466; Webber v. Orne, 15 Gray, 351; Gard- 
ner v. Field, 5 Gray, 600. 

Dismissing from the discussion the question of the power of the 
court to make the order which it did, we come to the question of the 
propriety of the order and the action of the master under it. When 
the master came to the court, and said that he had made a mistake 
in his report, and that he had not conformed to the decree in certain 
respects, the court did not suppose that the master expected to 
review ail his flndings of fact and conclusions of law upon the merits. 
The master must, of course, be aequitted of the slightest désire to 
mislead the court when he applied for leave to withdraw the report ; 
:wâ yet the statement that was made was so incidental as to give 
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the court an impressioii that the mistakes to be corrected were of 
such comparatively unimportant character that they might be cor- 
rected without notice to the parties. I hâve read the two reports, 
and I flnd that the latter rererses the findings of faot and conclusions 
of law of the former on the most important issues of the référence. 
After the master had made and flled a report, he ought not, upon a 
re-reference for amendment, to reyerse his ruiings on the évidence 
and lavp without giving the parties notice. Such a re-reference is to 
be assimilated to the granting of a rehearing by the court after déci- 
sion, in which the practice always is to give the parties a full oppor- 
tunity to rediscuss the merits, bef ore an order is made reversing the 
former ruling. Equity rule No. 75 is very explicit as to the duty of 
the master to give notice to the parties of the proceedings in the 
cause before him, and it seems to me that a reconsideration by the 
master of the case upon its merits after report flled is within the spirit 
of that rule. There seems to be a rule expressly requiring notice in 
a case of this kind, under the Massachusetts equity practice. Hey- 
wood V. Miner, 102 Mass. 466. Certainly, had the court fuUy under- 
stood the scope of the amendment to the report proposed, it would 
hâve expressly required notice to parties, and an opportunity for 
reargument before the master. What, then, is to be done? The last 
report should not be allowed to stand, for the reasons above given. 
Nor ought the flrst report to be restored, because its findings and 
conclusions ought not, in view of its author's subséquent action, to be 
accorded the advisory weight which masters' reports are usually given 
both in the court of flrst instance and in the appellate court. Tilgh- 
man v. Proctor, 125 U. S. 136, 8 Sup. Ot. 894; The Cayuga, 16 U. S. 
App. 577, 8 C. C. A. 188, 59 Fed. 483; Beach, Mod. Eq. Prac. § 711, 
and cases cited. The court might refer the case back to the master 
for a rehearing after argument, but this would entail considérable 
extra expense upon the parties. The most expéditions mode of set- 
tling the rights of the parties without prejudicii^ either is to make 
an order re-referring the cause to the master, with directions to re- 
port to the court ail the évidence upon damages and profits which he 
has taken, without reporting any findings of fact or conclusions of 
law. An order will therefore be made, modifying the interlocutory 
decree already made to this estent. The court and counsel will, of 
course, hâve an opportunity to examine the two reports of the master 
for use in the argument and considération of the case; but the issues 
must be argued de novo, and without according to either report the 
weight it would hâve, were the cause to be heard on exceptions to the 
same. The cause will be set for hearing on Saturday, February 25th, 
at 11:30 a. m., unless the date is inconvénient to counsel, in which case 
the court will flx another day. 
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JOHN V. SMITH et al. 

(Circuit Cîourt, D. Oregon. February 4, 1899.) 

No. 2,421. 

1. PoBLic Charitable Trusts— Validitt—Cbbtaikty as to Pdrpose. 

A will devised the testator's real estate to his executors In trust, the 
rentals and proceeds when sold to be used "in establishing and main- 
taining free schools or school" in a town named. It provided that sucli 
schools should be public, and at ail times open to children of the school 
district, which should embrace the town. It declared that it was 
the testator's intention to establish a permanent aad perpétuai educa- 
tional fund, but not to direct the particular branches to be taught; and 
such matter, as well as the number, character, and cost of the buildings 
to be erected, was left to the judgment of the trustées. Held, that the 
objects and beneflciaries of the charity were specified with sufïlcient cer- 
tainty to uphold the trust; the matters left to the discrétion of the 
trustées being merely those of détail, relating to its exécution, and which 
it was impractieable to provide for in the will. 

3. Limitation of Actions— Rbcoveky of Real Estate— Action against Exec- 

CTOR. 

Where an executor to whom real estate was devised in trust took pos- 
session of the same, and held it, claimlng title under the will, for a 
length of time equal to that fixed by the state statute of limitations, an 
action for its recovery by an heir at law of the testator, based on the 
Invalidity of the will, is barred. 

8. JUDQMENTS— ReS JuDICATA — CONSTRUCTION OF WlLl. 

TJnder the statutes of Oregon, courts of probate hâve jurisdiction to 
construe wills, and a construction of a will upholding its validity as to 
Personal property in proceedings for its probate renders the question 
res judicata for ail purposes. 

This is an action by Benjamin F. John against Philip T. Smith, 
executor, and others, for the recovery of real estate. On démarrer to 
answer, 

Watson & Beekman and W. W. Thayer, for plaintifl. 
Catlin, Kollock & Catlin, H. B. Nicholas, and Edward N. Deady, for 
défendants. 

BELLENGEE, District Judge. On about the 27th day of May, 
1886, James John died in Multnomah county, leaving a will, which, 
omitting formai parts, is as f oUows : 

"First. I do hereby give, bequeath, and devise ail money, property, and 
estate, real and Personal, of every kind and nature, of which I may die 
seised or possessed, or be entitled to at the time of my death, and where- 
soever situate or being, to my executors hereinafter named, to and for the 
foUowing uses and trusts; that is to say: (1) To sell and couvert ail my 
Personal property into cash, at private or public sale, as to them shall seem 
best. (2) To lease ail my real estate, except that certain block hereinafter 
mentioned, upon such terms, and for such times, and in such parcels as they 
may deem to the best interest of my estate; but ail leases shall terminale 
fifteen years after the date of my death. (3) After the payment of my 
funeral expenses, and the expenses of administration upon my estate, ta 
expend ail other moneys which shall corne totheir hands upon my death, 
from the sales of personal property or from rents of real estate, in the érec- 
tion of buildings for school purposes upon block No. 29 in the town of St. 
Johns, Multnomah county, state of Oregon, and employing teachers to teach 
the common-school branches. (4) To sell ail real estate fifteen years after 
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the date ,of my death, and not before, excepting said Woek 29, and such olheif 
lots and blocks as they may deem necessary for school buildings and grounds, 
at public or private sale, with or without au order of court, and upon such 
terms as they may deem advisable, and the proceeds arising from such sales 
to be delivered to trustées to be appolnted as hereinafter provided. If such 
sales shall not be for cash, then the notes and securities shall be turned orer 
to such trustées. (5) It is my intention that ail taxes, claims, charges, and 
expenses shall be paid out of money comlng Into the hands of my executors 
from other sources than from sales of réal esta te, and that only the remaîn- 
der shall be used by them in erecting school buildings and sùpporting schools. 
(6) The sales of real -estate hereinbefore mentioned to be made by my ex- 
ecutors shall be made within eighteen years after my death, and not until 
flfteen years after my death. (7) It is my désire that my esta te shall be 
used In establishing and maintaining free schools or school in the town of St. 
Johns, and that such schools shall tïe public, and at ail times open to children 
of the school district, whlch shall embrace the'town of St. Johns; and, if my 
executors shall conslder It to the best interests of the children of said town 
and district, they may act In concert with the direetors of said school district 
in erecting school houses and maintaining schools, but any and ail buildings 
erected with money belonglng to my estate shall belong to my estate, and 
not to the district, and ail moneys expended in maintaining schools shall be 
expended under the supervision of my executors as long as they shall con- 
tinue to act, and until the trustées hereinafter mentioned and provided for 
shall be appolnted and quallf y. 

"Second. I do hereby nominate and appoint my friends Philip T. Smith, of 
St. Johns, 0. W. Burrage and P. A. Ma.rquam, of Portland, executors of this, 
my last wlU and testament; and, in case either of them shall fail to accept 
the trust, I do hereby suggest my frlend John Catlin to act as exécuter in 
the place of the one faillng to accept. 

"Third.lt Is my will that flfteen years after my death three trustées be 
appolnted, as foUows: One by the Judge of the circuit court of the state of 
Oreigon In V^ose jndlclal district the town of St. Johns may be In, one by the 
person who shall be district judge of the United States in whose judicial dis- 
trict the town of St. Johns may be In, and the third shaJl be appolnted by 
the two persons actlng as such Judges; and the three persons appolnted as such 
trustées shall be and constitute a board of trustées, and such board shall 
hâve the possession, management, and control of ail moneys and property by 
them reeelved from my executors, for the purpose of promoting educationîl 
interests In the town of St Johns, and to that end shall use such money and 
property so as to establish a permanent fund, the Interest only to be used 
in educational purposes, or iso much thereof as shall be necessary. The prin- 
cipal to be loaned only upon real estate security. A portion of the principal, 
which shall be in excess of flfty thousand dollars, in the discrétion of such 
trustées, may be used in erecting buildings for educational purposes, and in 
employlng teachers. 

"Fourth. The persons acting as Judges aforesaid may from tlme to time 
make rules and régulations for the government of the board of trustées, 
which raies and régulations shall be bindlng upon such board; and they may 
flx the quallflcatlons of such trustées, and détermine whether or not they 
shall glve security for the falthful performance of their trusts, and to whom 
such security shall be given- 

"Plfth. It Is not my Intention to direct the particular branches of éduca- 
tion whlch shall be taught, nor in any way limit the use of the money in 
promoting certain klnds of éducation; only I désire that it shall never be 
used to inculcate the doctrines of any religions sect or dénomination, one more 
than the other. 

"Slxth. It Is my Intention and désire to establish a permanent and perpét- 
uai educational fund, to be forever used in promoting éducation. 

"Seventh. Whenever a vacancy shall occur in the board of trustées herein- 
before mentioned,: such vacancy shall be flUed by appointment to be made by 
the persons occupying the positions of judges as aforesaid. Said board to 
be always kept fuU, and to consist of three persons, a majorlty of whom may 
transact business." 
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On June 30th of the same year this will was admitted to probate in 
the county court of Multnomah county, and the défendant Philip T. 
Smith was appointed execntor in the will, the other persons named 
therein having declined to act. On November 14, 1891, Benjamin F. 
John, the plaintiff herein, instituted proceedings in the Multnomah 
county court to revoke the order of probate, and for a decree against 
the validity of the will, upon the ground of lack of capacity in the 
testator to make the will, and upon the further ground that the at- 
tempted devise to charitable uses created a perpetuity, and was so in- 
deflnite and uncertain in respect to the object of the trust, its bene- 
flciaries, and the trustées to exécute it, that a court of equity could not 
enforce it. The ûrst ground was abandoned at the hearing. The 
county court upon the hearing denied the i)etition, and on appeal to 
the State circuit court the decree of the county court was afflrmed. 
Thereupon the plaintiff took an appeal to the suprême court of the 
State (47 Pac. 341), where the decree of the circuit court was afûrmed 
on December 21, 1896. Plaintiff brings this action, as heir at law of 
James John, to recover possession of the real property devised in trust 
as aforesaid. The défendant, in his answer, among other things, 
pleads the statute of limitations; alleging that he has, been in ex- 
clusive, open, and notorious possession, adverse to plaintiff, of the 
property in question, for more than 10 years last past, and next pre- 
ceding tiie commencement of this action. Défendant then sets out the 
provisions of the will of James John, and daims title thereunder by 
virtue of the trust with which he is chargea thereby; and he further 
pleads the adjudication had in the state courts in bar of the plaintifPs 
right tb recover. To ail thèse answers the plaintiff demurs. 

Plaintiff makes the same contention in this action that was made by 
him in the proceeding in the state court to revoke the will, except as 
to the want of testamentary capacity in the testator. This conten- 
tion is that the will is too indefinite and uncertain with référence to 
the object of the trust and the mode of carrying it out, its beneflciaries, 
and the trustées in the trust, to be effective. It is contended that the 
will is so indefinite in thèse respects that it cannot be upheld. The 
case of Pennoyer v. Wadhams, 20 Or. 274, 25 Pac. 720, is referred to 
as virtually sanctioning the same view; and the statement in the opin- 
ion, that "if a gift is made for a public, charitable purpose, it is imma- 
terial that the cestuis que trustent are indefinite or Uncertain, or that 
the trustée is uncertain or incapable of taking," is thought to hâve 
been inadvertently made. The admittedly true rule is stated by the 
court to be that the trust will be enforced when the fund is given to a 
trustée compétent to take, and the charitable use is so far deflned as 
to be capable of being speciflcally executed. It is contended by the 
plaintiff that to this rule should be added the qualification that the 
object of the trust and the beneflciaries must dépend upon the will of 
the testator, and not upon that of other parties. As to this it is clear 
that, if the will of the testator does not indicate the beneflciaries of his 
bounty, no other or substituted will can, and the charity must fail, as 
ail charities must in like cases, not because of any want of prévision 
on the part of the testator, but because the nature of such charities 
does not admit of their exécution. The contention against this will 
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based npon the authority of the décisions of the suprême court, and 
upon considération of the statutes of the state, is disposed of by the de- 
cisioQ of the suprême court of the state in Ee John's Will, 47 Pac. 341, 
where ail the questions raised hère were decided in a case involving 
this will in its disposition of personal pr-operty. It is needless to 
search through other cases to ascertain the opinion of the suprême 
court applicable in this case, when the précise case has been decided 
by that court; and so of the construction to be given to the statutes 
of the state applicable hère. When the suprême court has construed 
those statutes in their relation to the précise case, there is no room 
for interprétation, and such construction is conclusive upon this court. 
So far as the suprême court of Oregon and the construction to be 
given the statutes of Oregon are concerned, the décision of the su- 
prême court in support of the trust created by this will is conclusive; 
and the impeachment of this will, if made, must rest upon the au- 
thority of other courts, and upon considérations to which the state 
statutes do not apply. 

This trust is not to charity generally. It is to a spécifie charity, 
for which a légal estate in the trustée is devised. The title to the 
real property was in terms devised to the executors named in the will, 
in trust for a spécifie object, — ^for the maintenance of a free school or 
schools in the town of St. Johns. There is nothing vague or uncertain 
in the trust. It is expressly declared in the will to be the intention 
of the testator that his estate "shall be used in establishing and main- 
taining free schools or school in the town of St. Johns, and that such 
schools shall be public, ^nd at ail times open to children of the school 
district which shall embrace the town of St. Johns." The only dis- 
crétion permitted the trustées is that of acting in concert with the 
directors of the school district in erecting school houses and maintaJn- 
ing schools. The particular branches of learning to be taught are not 
specifled, but it is provided that the fund shall never be used "to in- 
culcate the doctrines of any religious sect or dénomination, one more 
than the other." It is urged against this trust that the manner of dis- 
posing of the trust property, the amount to be retained for buildings, 
the character of the buildings to be erected, and the particular branch- 
es to be taught, etc., are not specifled. But thèse several matters are 
not in any proper sensé objects of the trust. They are matters of dé- 
tail, depending upon conditions which could not be foreseen, and 
which it was not practicable to provide for at the time. The exer- 
cise of the powers conferred by the will is not the object of the trust, 
but a means of accomplishing it. There is no judgment but that of 
the testator as to the purpose of the trust, — the establishing of a free 
school for the children of the St. Johns school district, and the créa- 
tion of a permanent fund to maintain it. There is no room for a sub- 
stituted will as to thèse objects, which are as deflnite and certain as 
words can make them. If it was left to the judgment of the executors 
or trustées as to whether the testator's estate should be devoted to the 
public charity mentioned, or should be otherwise disposed of, the prin- 
ciple relied upon to defeat this will would apply. But the trust is 
clearly declared, and it is absolute. The will vested a présent title 
in qualifled executors, for a public charity clearly defined, and this is 



JOHN V. SMITH. 831 

sufiScient. Courts will not tax tlieir ingenuity to defeat wills, espe- 
cially those which create public, charitable trusts. Such trusts are 
the favorites of equity. "The construction of ail instruments where 
they are concerned is libéral in their behalf. Even the stern rule 
against perpetuities is relaxed for their benefit. It is a cardinal rule 
in the law of wills that courts shall do this [carry out the intention 
of the testator] whenever it can be done. Hère we flnd no impedi- 
ment in the way. The gift was immédiate and absolute, and it is 
clear, beyond doubt, that the testator meant that no part of the prop- 
erty so given should ever go to his heirs at law, or be applied to any 
other object than that to which he had devoted it by the devise hère 
in question." Ould v. Hospital, 95 U. S. 303. Such trusts "may, and 
indeed must, be for the benefit of an indeflnite number of persons; 
for, if ail the beneflciaries are personally designated, the trust lacks 
the essential élément of indeflniteness, which is one of the characteris- 
tics of a légal charity. If the founder describes the gênerai nature of 
the charitable trust, he may leave the détails of its administration to 
be settled by trustées under the superintendence of a court of 
chancery ; and an omission to name trustées, or the death or declina- 
tion of the trustées named, will not defeat the trust, but the court will 
appoint new trustées in their stead." Russell v. Allen, 107 U. S. 163, 2 
Sup. et. 327. 

In addition to the foregoing considérations upon which this will 
must be upheld, I am of the opinion that the statute of limitations is 
a bar to this action. It is immaterial that the défendant is designated 
"executor." The material fact is that he holds adversely to the plain- 
tiff. His holding for the past 10 years has been what it was at the 
commencement of this action. If it was adverse at the latter period, 
as alleged, it has been so during the 10 and more preceding years. 
The will under which the défendant holds was admitted to probate on 
the 30th of June, 1886. The title derived by the défendant under the 
will is not more hostile now than it was on that date. The plaintiff's 
right to recover dépends upon his ability to impeach the validity of this 
will, and he in fact did attempt to impeach it by a proceeding in the 
State court of probate begun nearly 7 years before the commencement 
of this action. There is question as to whether the adjudication had 
in that proceeding is res adjudicata hère; but it cannot be questioned 
that it was open to the plaintiff to hav'e brought this action more than 
10 years earlier than he did, and, not having done so, he is barred. 

The décision in the state court already referred to is also relied upon 
as a défense hère. The state court did not assume the power to con- 
strue wills in that form of proceeding, except in so far as they dispose 
of personalty. Tîie will concerns both. kinds of property, and, if the 
probate of the will had been revoked in the proceeding brought for 
that purpose, the adjudication would hâve been conclusive against 
défendant'» right as to both the real and personal property disposed of 
by it. The will, to be available to the défendant in an action con- 
cerning either real or personal property, must hâve been probated; 
and, upon the principle of res adjudicata, the plaintiff should not be 
permitted to say that the judgment in the state court extends only to 
the disposition of personal property under the will, or, having taken 
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the opinion ôf thè courts of one jurisdictioD, and flnding>tliat opinion 
unfavorable to him, resort to a new jurisdiction for a retrial of the 
identical case already tried and determined. The spectacle that would 
be presented by two décisions of identical questions involved in the 
same wiU, one for and the other against, one sustaining the will in the 
exercise of a power to contro! the disposition of personal property, 
and the other overthrowing it in the exercise of its jurisdiction to con- 
trol the disposition of real estate, would be an unseemly one. Such 
a resuit would tend to bring the administration of justice into de- 
served contempt. In a case like this, if there is question as to the 
binding effect of the adjudication already had, the court ought at least 
to regard that adjudication as a précèdent to be followed. I* am of the 
opinion that the state court of probate has, under the statute of this 
State, jurisdiction to construe this will for ail purposes, and that the 
decree of that court in the construction of this will is a bar to this 
action, The demurrer is overruled. 



ST. LOUIS UNITED ELBVATOR 00. T. NICHOLS et al. 

(Circuit Court of Appeals, Seventh Circuit. February 7, 1899.) 

No. 530. 

Joint Decbee— 'Appbaii bt Single Défendant. 

A deficiency decree against two défendants, the mortgagor and Its 
grantee, who by the deed had assumed payment of the mortgage debt, la 
not only Joint In form, but In efifect, since it détermines matters whlch 
mlght be the subject of controversy between the défendants, and the 
grantee cannot malntaln an appeal therefrom wlthout maklng Its co-de- 
fendant a party to such appeal. 

Appeal from the Circuit Court of the United States for the Southern 
District of Hlinois. 

Joseph S. Laurie, for the motion. 
Samuel P. Wheeler, opposed. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, District 
Judge. 

WOODS, Circuit Judge. This is an appeal by the St. Louis United 
Elevator Company from a decree of which the following is the essential 
part: 

"It appearlng to the court that the deficiency between the net proceeds of 
the foreclosure sale and the amount of the mortgage debt is the sum of 
?31,724.79, and that the St. Louis United Elevator Company, by reason of its 
assumptlon of the payment of the mortgage debt in the deed from the Ad- 
vance Elevator & Warehouae Company of date December 6th, 1889, convey- 
Ing sald property to the St Louis United Elevator Company, subject to said 
mortgage, Is equally liable for the payment of said deficiency, It is ordered, 
adjudged, and decreed that the above-named C. H. Albers, sole owner of ail 
the mortgage bonds, recover of défendants, the Advance Elevator & Ware- 
house Company and the St. Louis United Elevator Company, sald sum of 
$31,724.79, together wlth costs, and hâve exécution therefor." 

. The appellees hâve moved to dismiss the appeal because the decree 
ÎB a joint one against the two corporations named, one of which has 
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appealed without taking steps by summons or othérwise for a sever- 
ance. The rule of practiee is familiar, and bas been applied in many 
cases, of which tbe foUowing hare been cited: Simpson v. Greeley, 
20 Wall. 152; Hardee v. Wilson, 146 U. S. 179, 13 Sup. Ct. 39; Davis 
V. Trust Ce, 152 U. S. 590, 14 Sup. Ct. 693; Beardsley v. Eaiiway Co., 
158 U. S. 123, 15 Sup. Ct. 786. The contention of the appellant is that 
the decree appealed from is severable, both in form and substance, 
the interest represented by each défendant separate and distinct from 
that of the other, and the appeâl therefore well taken. The foUowing 
cases are cited: Gilfillan t. McKee, 159 U. S. 303, 16 Sup. Ct. 6; Ger- 
main V. Mason, 12 Wall. 259; Porgay v. Conrad, 6 How. 203; Todd 
V. Daniel, 16 Pet. 523; Hanrick v. Patrick, 119 U. S. 156, 7 Sup. Ct. 
147; Bank v. Hunter, 129 U. S. 557, 9 Sup. Ct. 346. 

This decree, like that in Hanriçk v. Patrick, is certainly joint in 
form, but it is not, as that was, "severable in fact and in law." It ad- 
judges matters between the two corporations which, if it were reversed 
on this appeal, would be set at large, and might become the subject of 
litigation between them. It détermines, as between them, ail the 
facts recited, — the exécution and validity of the mortgage, the amount 
of the deflciency, the conveyance of the mortgaged property by one 
Company to the other, the assumption of the mortgage debt by the 
grantee, and, by necessary implication, the validity of the deed and of 
the contract of assumption. The appeal is therefore dismissed. 



SANITARY DIST. OF CHICAGO v. EICKER et al. 
(Circuit Court of Appeals, Seventli Circuit. February 7, 18&9.) 

No. 511. 

Municipal Corpobations — Contbacts — Right op Contractok to Bescind. 

Tlje trustées of tlie sanitary district of Cliicago, as représentatives of 
a municipal corporation required by law to let contracts for public work 
to the lowest bidder after advertisement, are not bound to exercise dili- 
gence to obtain information concerning the nature or cost of the work for 
the beneflt of the bldders, wlth whom they deal at arm's length, their sole 
duty In that regard being to the corporation; and a contractor for the 
excavation of a section of the drainage canal is not entitled to a rescission 
of his contract because he encountered a substance more difficult and ex- 
pensive to excavate than anything he was led to expect from an exam- 
ination of the profile and data in the office of the chief engineer,— no 
intentional ' f raud being charged against the trustées . or engineer,— nor 
because some of the trustées knew, or should hâve known, of the exist- 
ence of further Information on the subject of which they did not inform 
the contractor. 
Same— -Représentations op Ofpicer. 

The chief engineer of the sanitary district of Chicago is not authorized 
by virtue of his office to bind the trustées, whose duty it is under the law 
to let contracts for work on the drainage canal, nor the district, by 
représentations made to an intending bidder as to the nature of the ma- 
terlals to be excavated in a glven section of the work; much less by ex- 
pressions of opinion thereon. 
Same — Knowledge op Individual Trustées. 

The sanitary district of Chicago is represented by its board of trustées 
as a body, and cannot be held respousible because certain individual 

91F.-53 
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trustées had knowledge of Information regarding the materials likely 
to be encountered In the excavation of a section of the canal which 
was not eontalned in the profile exhibited for the information of bidders, 
and did not communicate such knowledge to an intendlng bidder. 

4. CoNTRACT— Rbscission— Ukreasonablb Delat. 

A contractor for excavatlng a section of a canal discovered material 
to be excavated which he clalmed was not contemplated by his con- 
tract, and authorlzed its rescission. He continued the work, however, 
for six months thereafter, without légal excuse for so doing if the con- 
tract was not In effect. Hdd, that he^ould not then abandon the work, 
and maintain a suit for the rescission of the contract, to recover for the 
work doue on a quantum merult. 

Appeal from the Circuit Court of the United States for the Northern 
Division of ithe Northern District of Illinois. 

This appeal Is from a decree in favor of the appellees, Ricker, Lee, and 
Owens, co-partners under the name of Ricker, Lee & Co., against the appel- 
lant, the sanitary district of Chicago, settlng aslde and rescinding a contract 
for the excavation of a mile (called "Section F") of the drainage canal. 89 
Fed. 251. The decree, besldes confirmlng the report of the master, to whom 
the case had been referred, by agreement of parties, to take and report the 
évidence, wlth his conclusions thereon, and annulllng the agreement and the 
bond given by the appellees to secure the rerformance of the contract, or- 
dered a référence back to the master to take mutual account of 'ail deaiings and 
transactions between the parties, and touching the expenditures, work, labor, 
services, and materials furnlshed by the complainants by reason of the con- 
tract and bond, making to the parties ail just allowances, the balance found 
due either party to be paid as the court shall direct, and the considération 
of costs and ail other direction being reserved until the master should make 
his report, when either party might apply to the court as occasion shall re- 
quire. The appellant flled numerous ex;ceptions to the master's report, but 
at the hearing below It was assumed, both by counsel and the court, "that 
the master's flndings of fact were substantlally correct." One of the conten- 
tions of the appellant is that the bill charges an intentional fraud, and pré- 
sents no other ground for relief. The averments pertinent to that question 
are as follows: 

"Your orators further represent unto your honors that said data, so fur- 
nlshed to said Nathanlel H. Ricker and sald Charles V. Weston, of the mate- 
rial to be excavated in making and constructlng said section F of said part 
of said main drainage channel; showed said material, to be so excavated from 
said section F, as aforesald, to consist and be composed and formed of loam, 
sand, blue clay, blue clay and sand, blue clay and gravel, yellow clay, bowl- 
ders, and quicksand overlying bed rock, and bed rock; that said loam, sand, 
blue clay, blue clay and sand, blue clay and gravel, yellow clay, bowlders, 
and quicksand overlald sald bed rock in various strata, and at various and 
divers depths; and that sald several strata of loam, sand, blue clay, blue 
clay and sand, blue clay and gravel, yellow clay, bowlders, and quicksand 
varied In thickness and in position at the dilïerent places where said tests 
were made. On or about March Ist, 1894, your orators, while so executing 
said contracts as aforesald, came upon an extensive stratum of material to 
be excavated in said section F, overlying bed rock, and at a depth of about 
twelve feet from the surface of the ground, which said material was of a 
very hard nature and intractable; that the said material is a conglomerate 
rock, formed of bowlders and clay cemented together. Your orators further 
represent unto your honors that the said material so developed by your 
orators in the prosecutlon of their said work in said section F is wliolly and 
fotally unllke any material shown by the data so furnlshed to your orators, 
as aforesald, by the said sanitary district of Chicago; * » * that said 
material must be drilled and blasted and broken up before it can be shoveled 
or removed, and that said material costs a great deal more per cubic yard 
to excavate than the sum of, to wit, 23% cents per cubic yard, received by 
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. your orators under said contract for excavating glacial drift. And your ora- 
tors further represent unto your honors that they are informed and belleve, 
and so allège the fact to be, that prior to the time of letting of said contract 
unto your orators for the performance of said worli upon said section F, and 
prior to the time of the fumishing of said data and the exhibitlng of said 
profiles to said Nathaniel H. Eicker and Charles V. Weston, as aforesaid, by 
the chief engineer of said sanitary district of Chicago, for the purpose of 
having your orators submit proposais for the doing of said worlr on said 
section F, said board of trustées of said sanitary district of Chicago had 
information and ijnowledge of the existence of said hard and intractable ma- 
terial, and knew that the same would be encountered in large quantities on 
said section F in making the excavations thereof under the contract entered 
into between your orators and said sanitary district of Chicago. That said 
board of trustées then were informed and had knowledge that said hard 
and intractable material was very dilBcult and expensive to excavate; that 
it could not be excavated by any of the methods used to excavate loam, sand, 
blue clay, blue clay and sand, blue elay and gravel, yellow clay, bowlders, 
and quicksand, but that the same had to be drilled, blasted, and broken up 
like ordinary rock before It could be excavated or removed; and that said 
board of trustées then knew that it was much more costly to handle than 
said loam, sand, blue clay, blue clay and sand, blue clay and gravel, yellow 
clay, bowlders, and quicksand, so Indicated by said data and profiles, as 
aforesaid, and that the price stipulated in said contract to be recelved by your 
orators for excavating 'glacial drift' would not compensate your orators for 
the excavating of said hard and intractable material; and that said board 
of trustées had knowledge and Information that the said data and said pro- 
files so furnished to your orators, as aforesaid, for the purpose of submittîng 
proposais for the doing of said excavating on said section F, were not a falr 
and approximate représentation or estimate of the materials to be excavated 
thereon, but that the same was unreliable and incorrect and untrustworthy 
as a guide for making proposais for the doing of said work on said section F." 

The master's report is too long to be given in full, the "findings of fact" 
embracing much that is merely a statement of évidence upon points in respect 
to which no conclusion is stated. The portions of the finding now most ma- 
terial to be considered are as follows: 

"(1) That in the month of August, 1802, défendant, the sanitary district of 
Chicago, having divided part of the main drainage canal * * » into six 
sections, designated, respectively, *A,' 'B,' 'C,' 'D,' 'B,' and 'F,' caused to be 
published, in accordance wlth the law, a notice of the terms and conditions 
upon which contracts for the work of excavating would be let, and requested 
sealed proposais for such excavation. That, among other things, said notice 
contained the foUowing: 'Spécifications and plans may be seen at the office 
of the chief engineer, Eoom D, Rialto Building, Chicago, Ills.' 

"(2) That in September, 1892, coniplainants employed Charles "V. Weston, 
an experienced civil engineer, to assist them in obtaining information touch- 
ing the material to be excavated, and in formulating bids for such excava- 
tion. That Weston thereupon went to the offices of said sanitary district, 
where he obtained a copy of the proposais and of the spécifications and form 
of the contract for excavation required. That at that time he also saw ex- 
hibited, in one of the offices of the sanitary district, a profile showing the 
contour of the ground, the grades of the bottom of the proposed main chan- 
nel, the alignment thereof, topography of the Desplaines valley, the course 
of the river, and the proposed river diversion; also plans showing the cross 
section of the channel at varions points. That thereupon Weston communi- 
cated to complainants the information he had recelved. That about two 
weeks later, and about the flrst of October, 1892, complainant Eicker came to 
Chicago, and with Weston visited the oflice of the chief engineer of the sani- 
tary district, Mr. Benezette Williams, and made a more careful examination 
of the plans and profiles on file and on exhibition to bidders. That the pro- 
file then seen and examined by W^eston and Eicker was a tracing on linen 
or ordinary profile paper. * » * That on this profile was platted the con- 
tour of the ground on the Une of the canal, and below that was given the 
Une Indicating the bottom of the channel with relation to the datum Une. 
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That stations were Indlcated every 800 teet, and at varions points along the ■ 
Une were platted horizontal Unes and vertical Unes, between whlch horizontal 
Unes wàs Indlcated the character of the material extending down to bed rock. 
That thls profile was made from five borings taken under Mr. WilUams, and 
that section F Is little less than a mile in length. That Weston took mem- 
oranda or notes In a small bock, of the material indlcated by sald profile, 
showlng what material was to be excavated on section F. That such, notes 
were taken from the profile at each point thereon where the material was so 
indlcated, the location of thèse points being shown by a station number on 
this profile. * ; », * That af ter complalnant Rieker and Weston had exam- 
ined this profile, and notes had been made from it, as aforesaid, they had a 
conversation with the chlef engineer, Williams, touching the profile and Its 
rellability. That Weston Inquired of WilUams whether the data shown on 
the profile were approximately correct and could be relied npon, to which 
said Williams repUed that he thought It could; that the déterminations were 
carefuUy taken and tabnlated, and he thought it was reasonably reliable. 
That Weston then sald to WlUiams that they were going down the line, to 
which Williams replled that he thought It would be a very good Idea, and 
suggested that they make an examlnation of the spoU bank of the lUinois- 
Mlchlgan canal, and that he thought that would be as good évidence as 
anything that could be f ound as to what -ï^fould likely be met with in exca- 
vating the new canal. That after such conversation complalnant Eicker 
and sald Weston went down to the place of the projected canal, and exam- 
Ined to some extent the entlre line, including sections A to F. That at that 
time a large part of section F was under water, so that the surface could 
not be examined. That they, however, made an examlnation of the spoll 
bank of the canal adjacent to section F, and that they found there sand, clay, 
gravel, and occaslonal bowlders. That durlng the next few days, and before 
the lôth of October, Weston and Rieker had visited the office of the chief 
engineer of the défendant several tlmes, and had further conversations with 
the chief engineer, and durlng such conversations slmllar statements were 
made touching the profile and its rellability as at the flrst interview. 

"(3) That on the l&th day of October, 1892, complainants filed with the 
clerk of défendant a sealed proposai, addressed to the board of trustées of 
défendant. * • ♦ Xhat on the 23d day of November, 1892, the complain- 
ants and the défendant entered into a written contract bearing that date. 
• ♦ ♦ That in the spécifications attached to and made a part of the con- 
tract It was, among other things, provided as follows: '(13) Classiiflcation of 
material: AU material excavated under the provisions of this contract is 
to be classlfled under one or the other of two heads, viz. "glacial drift" and 
"solld rock." Glacial drift shall comprise the top soil, earth, muck, sand, 
gravel, Clay, hardpan, bowlders, fragmentary rock displaced from its original 
bed, and any other material that overUes bed rock. Solid rock shall comprise 
ail rock found in Its original bed, even though It may be so loosened from 
the adjacent underlylng rock that It can be removed without blasting.' 

"(4) That It appears by the évidence that at the tlme of the making of 
this proposai for bids by défendant, and at the time of the examlnation by 
complalnant and Weston of the profile In the oflice of the chief engineer of 
défendant, and at the tlme of the conversation between Weston and the chief 
engineer touching the rellability of the information contalned in such profile, 
there was in possession of the défendant other and further Information 
touching the character of the material to be excavated on said section F, 
which was not shown or communlcated to the complainants or to Weston. 
That among the data so in the possession of the défendant was a séries 
of eleven borings made In the year 1890, partly upon and partly adjacent to 
the main drainage channel upon section F, under direction of Lyman E. 
Cooley, then ehief engineer of the défendant. That the results of such 
boring were reported by the persons making the same, and tabulated and on 
file In the office of the défendant. That several of thèse Cooley borings 
showed material to be excavated of a very différent character from that dis- 
elosed by the borings shown upon profile exhibited to complainants. That 
one of thèse borings, designated as 'Numbèr 82,' contains the following entry, 
'blue clay and gravel, very hard;' that number 88 coutained the following. 
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'hard blue clay, gravel, and small stone;' that number 89 contains the fol- 
lowing, 'hard blue clay;' that number 90 contains the following, 'hard blue 
clay with gravel;' that number 92 contains the following, 'hard blue clay 
with gravel,' and again, at a greater depth, 'hard blue clay with gravel.' 
That Mr. Cooley, being called on behalf of défendant, testifled on direct ex- 
amination that at the tlme of the letting of the contract by défendant to 
complainants, or prier thereto, he had no information or knowledge of the 
existence of the hard material on section F, and flrst learned of its existence 
when it was developed by complainants. That on cross-examinatlon he tur- 
ther testifled that it was impossible, many times, to détermine by the Cooley 
borings whether the material was gravel or hardpan carrying graveU for the 
reason that gravel resists a boring even more than hardpan, and it is some- 
times impossible to distingulsh between them; that the results of thèse bor- 
ings were of such a character as to leave him entirely in the dark as to the 
material to be excavated between Summit and Sag; that he communlcated 
to the engineering committee of défendant the fact that, in his judgment, 
there was an uncertainty of three million dollars in any estimate that could 
be made o( the cost of excavation for the ten miles between Summit and 
Sag, owing to the want of accurate information; that, because of the unsat- 
isfactory nature of the Information obtained of such borings, he made a 
recomjŒtendation to the trustées of défendant that they be discontinued; that 
the information obtained from some of the entries in the reports of thèse 
borings, while they did not show that it would or would not be hardpan, did 
show that Jt was a difflcult material to bore; and that, in the opinion of the 
inspector, it was unquestionably hard material; that such information would 
put a man on his guard as to what such material really was; that he, how- 
ever, did not share the views of the inspectors as to the eertainty of the 
indications, but simply took them as meanlng that they were having great 
difficulty in boring; that the Indications were uncertain; that the material 
might be hard, but that Its real nature could not be determined with eer- 
tainty without test pits; that there was sufficient probability that a portion 
of the material was hard material to make it necessary, for the proper pro- 
tection of the district, to investigate it by means of test pits. 

"(5) That It further appears from the évidence that there was in the office 
of défendant a typewritten copy of certain government borings made upon 
or adjacent to the sald section F, previous to the time of the letting of said 
contract to complainant, and a book in the library thereof entitled 'United 
States Survey of Waterway, 1889,' wherein was also contained a copy of the 
government inspectors' report of borings numbers 29 and 30. * * •' That 
connected with the report of boring 29 were certain statements, among which 
were thèse: 'At a depth of 10 ft. the auger passes from gravel and sand 
into a veln of hard, dry, blue clay, and work is stopped. * ♦ • At a depth 
of 24.9 ft. broke into hard, dry, blue clay, in which boring was completed.' 
That it appears by the évidence that neither the complainant nor Weston 
had any knowledge or information of the existence of the said Cooley borings 
or what they indicated, nor the said book 112 and what was contained therein, 
or of the said government borings or what was Indicated thereby; nor does 
it appear that they knew that Mr. Cooley had pronounced his borings unre- 
liable, and had recommended test pits as absolutely necessary In order to 
obtain satisfactory information as to the nature of the material to be en- 
countered. 

"(6) That the ordinary methods adopted by engineers to ascertain the 
character of material to be excavated is by borings or by test pits. • ♦ • 
That while test pits indlcate unmistakably the character of the material 
through which they pass, and are absolutely reliable in that regard, borings 
are not so reliable; and whether they do or do not indlcate with reasonable 
accuracy the character of the material through which they pass dépends 
largely upon the expérience, ability, and skill of the person operating the 
auger with which the borings are made, and examining the material taken 
from the borings. » * • ïhat, taking ail the testimony into considération, 
the master is of the opinion that, while borings made in the peculiar material 
found upon section F did not indlcate clearly the exact material through 
which they passed, they did, when earefully made by persons possessing 
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the requlslte sklll and expérience, Indicate that material, was to be found 
there In considérable quantities whlch was hard, intractable, and dlfBcult 
of excavation; that this is cleariy sbown by the officiai reports of the borings 
made under the direction of Engineer Cooley. ïhat how hard and how intrac- 
table, and how difHcult of excavation, snch material would flnally prove to be, 
was not disclosed by such borings; and could be disclosed only by proper 
test pits. That It appears from the évidence that the person in charge of 
the borings made under the direction of Engineer Williams, Mr. Gleason, 
was a shoemaker, who dld not possess in advance the slightest- qualification 
for the work commltted to his charge. ïhat before making thèse borings 
he had been In the employ of the défendant in the same capaclty for about 
four months. * • * Xhat it seems clear to the master, from a com- 
parlson of the reports of borings made under the direction of Engineer 
Cooley, and those made by the party in charge of Mr. Gleason, that the latter 
borings were less carefuUy made than the former, or that the parties in charge 
thereof were less compétent and skillful in ascertaining and indicating their 
results; since the earlier borings, made under the direction of Engineer 
Cooley, contained memoranda showing that, In the opinion of those in charge 
thereof, there was considérable quantity of hardpan or hard material, while 
the reports made by those in charge of the later borings not only did not in- 
dlcate such material, but contained no statements which would naturally 
put any one examining them upon Inqulry as to whether such material would 
not probably be found." 

"(10) That some tlme In March, 1894, 'complainants flrst encountered a hard, 
intractable material, * • * to which différent witnesses hâve applied 
différent names, some calling It an 'indurated clay,' others 'conglomerate 
rock,' and stlU others 'hardpan'; that this material is composed in part of a 
clayey substance, and gravel and small stones pressed closely together and 
forming a dense, hard material nearly as heavy as solid rock, and which may 
appropriately be described as inchoate rock, or roclc in the process of for- 
mation. That complainants attempted to exeavate this intractable material 
with the plant with whlch they had thus far successfuUy carried on their 
excavation, but found it impossible to do so; "■ * * that, in short, it was 
impossible to exeavate said material without flrst drJUing and blasting the 
same, as is done In the case of solid rock." 

"(16) That complainants continued the work of excavation after the dis- 
covery of the Intractable material and the notice thereof to the board, not 
only during the time when said matter was under considération by the board, 
and before the 8th day of August, 1894, but also after that time. That such 
excavation was almost wholly of the soft material,— that is, material other 
than the intractable material,— and was made at a cost of between 18 and 19 
cents per cubic yard; and that nearly ail such soft material on section F was 
so excavated by them. That payments were made to them by the board 
from time to time on account of such work. That during the months of Sep- 
tember and October complainants excavated about 20,000 yards of the intrac- 
table material (the amount thereof excavated by them being about 50,000 
yards), drlUlng and blasting thé same in order to ascertaln as nearly as could 
be done what would be the cost of such excavation of such material. That 
it was estlmated by them that the cost of the excavation of such hard ma- 
terial, Including the wean and tear of the plant and the interest upon their 
investment, would be 49.8 cents per cubic yard. That it was also estimated 
that there remained about 600,000 cubic yards of this intractable material 
to be excavated upon section F. 

"(17) That some of the trustées of défendant, who were such at the time 
of the making of proposais for bids, and at the time of the making of the 
contract between the complainants and défendant, were familiar, in a gên- 
erai way, with the fact that certain borings had been made by Chief En- 
gineer Cooley, and had, in a gênerai way, known, by his reports and state- 
ments to the engineering committee, the results of such borings. That some 
of said trustées, also, had been présent and heard the statements made by 
General Fitz Simons touching the material likely to be encountered between 
Summit and Sag. That the certitted copy of the government borings was àlso 
on file in the office of défendant. That any one of the trustées, had his at- 
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tentlon been called thereto, might, If he so desired, hâve ascertalned the 
results of the Cooley borings and of the govemment borings on flle.in the 
office of défendant, and might hâve been advised of the fact that information 
was contalned therein other than that shown in the profile on file in the office 
of défendant, and differing considerably therefrom, before said proposai for 
bids was made and said profile examined by complainants. That it does uot, 
however, appear from the évidence that said tnistees, or any of them, at 
the time when this contract was made, had any actual knowledge of the 
existence of said intractable material. That it should be remembered that 
the persons elected as trustées of défendant were, at the time of their élec- 
tion, engaged in varions occupations. That most of them were wholly unfa- 
miliar with engineering, and had had no previous expérience in the prosecu- 
tion of an enterprise like that undertaken by défendant. That it could scarce- 
ly be expected that ail the détails of an undertaking of such great magnitude, 
involving an immense expenditure of money, and an almost infinité amount of 
détail, should be fuUy investigated or clearly understood by each member of 
the board. That the évidence affords no ground for bellevlng, nor is it 
charged by complainants, that said trustées or any of them knowingly or 
deliberately intended, by means of said profile, to decelve bidders as to the 
character of the material to be excavated upon the sections shown in said 
profile, nor that they or elther of them knowingly and intentionally caused 
said profile to be made in such manner that it failed to show fairly whatever 
knowledge or information touching the character of said material so to be 
excavated was in the possession of the board or of its offlcers. That the évi- 
dence, however, does clearly show that ail the information in the possession 
of the board through the Cooley borings and the government borings was not 
fuUy and fairly shown on said profile, nor on any other profile then contained 
in the office of défendant; nor were complainants or Bngineer Weston advised 
by said trustées, or any of them, or by the chi6f engineer of défendant, or 
otherwise, that such borings had been made; nor were they advised, nor did 
they know that General Fitz Simons had appeared before the engineering 
committee of défendant and had made the statements hereinbefore set forth." 

The theory of the décision below is indicated by the following extracts 
from the opinion of the court, for whlch see Ricker v. Sanitary Dist., 89 Fed. 
251: 

"Now, withont presuming that the engineer, or any of the members of the 
board of trustées, knew of the existence of thIs substance, or even suspected 
it to exist, it was, nevertheless, within the power of the engineer to hâve 
ascertalned this fact, with a reasonable degree of certainty, from the previous 
investigations made on that subject. Hère was a great waterway to be put 
through, necessitating an expenditure of money and energy never excelled, 
if equaled, In the hlstory of civilization. The engineer of such an under- 
taking was, in my Judgment, called upon to employ every available means 
to procure such data as would glve ail the contractors an adéquate and full 
knowledge of ail the materials to be dealt with in the process of excavation, 
thus putting it in their power to intelligently submit proposais and estimâtes 
for the work. * * ♦ In view of thèse faets, I must assume that the data 
furnished from thèse several sources were not beyond the reach of some of 
the persons connected with the management of the canal, and ought to hâve 
been within their knowledge, had the management of this enterprise bepn 
thoroughly efficient, or even reasonably careful. Knowledge of the condi- 
tions to be met, so far as was reasonably practicable, ought to hâve been 
the essence of the contract. Upon the character of that soil depended, in a 
large measure, the actual cost of the canal. * • * i am led to belleve 
that thèse prier investigations could hâve been obtained by the défendant, 
and, in every sensé of the word, should rightly bave been put in the posses- 
sion of the complainants, so that they might be correctly guided in their 
proposais and estimâtes on the material to be liandled. The suppression of 
ail such prior information unquestionably worked a hardship, if not a fraud, 
upon the complainants. I am of the opinion that if the trustées, either by 
actual fraud or by carelessness, kept any facts relative to the material to 
be excavated from the complainants, they are guilty of négligent performance 
of their duty." 
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■ Befote WOODS, JENKDÎS, and SHOWALTEE, Circuit Judges. 

WOODS, Girciiit Judge, after stating the facts, delivered the opin- 
ion dfthe court. 

We are of opinion that the decree under review rests upon an 
erroneous theory. The contract which the court ordered annuUed 
was made by parties dealing at arm's length. The sanitary district 
stood in no relation of trust or coûfldence, and owed no duty, to 
propoSing contractors. The trustées of the district and their chief 
engineer, it might well be said, weré bound in duty to the public 
to use diligence to obtain such knowledge of the conditions to be 
dealt with as was necessary to enable them, in letting cpntracts, to 
conserve the public intérests, but there has been pointed out no pro- 
vision in the statute whereby the drainage district was created and 
the polvers of its offlcers defined, which rçquired that information con- 
çérniflg thé nature of materials to be excavated should be coUected 
for thè, beneflt of bîdders, and for the assertion of such duty on the 
gênerai principles of law or equity there is, we believe, no foundation 
in authority or reason. If conceded, the proposition Would mean 
that every représentation made by public officiais or trustées, ap- 
i)6inted'to obtain proposais for the exécution of a public work, aniounts 
to a wàrranty eitiier that the représentation is tnie or that experi- 
enced and skillful agents had been employed to obtain the informa- 
tion ou wliich it was made, and that the agents had followed the best 
knbwn Uaethods and had been guîlty of no négligence in the dis- 
charge of their duties; or, to say the least, that, if such représenta- 
tions are not to be regarded as warranties, either of the truth of the 
statements or of due diligence used to make them true, they do dem- 
onstrate, if they turn out to be untrue, a mutual mistake of the par- 
ties, by reason of which the bidder may abandon his contract, once 
he discovers in the course of performance that the représentations 
were f aise or mistaken. The books would be searched in vain, for 
précédents or principles to sustain sueh a doctrine. The possibilities 
which it would in volve of péril to public intérests are infinité. It 
would take from the contractor, and impose on the public, ail undis- 
covered contingencies and risks, which by diligence might hâve been 
found out, incident to the construction of public works. 

If, in this case, the trustées or their engineer were at fault for 
employing unskilled men to make the borings in section F, the breach 
of duty was to the public, as represented by the drainage district, 
and the appellees had no ground for complaint, even assuming that 
the profile by which they are said to hâve been misled had purported 
to give information fuU and deflnite enough to justify reliance upon 
itf unless, by somebody authorized to speak for the district, they 
were purposely induced to believe that the borings had been skillfully 
made and tabulated. The bill contains no averment of the lack of 
skill or of négligence on the part of those who were employed to con- 
duct the borings, and it is not pretended that the appellees supposed 
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that they were made by ihe chief engineer, Williams, in person. 
When, therefore, te declared to them his belief that the data of the 
profile were reasonably reliable, they knew that he was expressing 
only an opinion; and, as their own testimony shows, they did not 
inquire how or from what the profile was made up, or how and by 
whom the borings were made. The only reason Williams gave for 
his belief that the data could be regarded as reliable was that the 
"déterminations were carefully taken and tabulated"; and by that 
he did not mean, and was not understood to mean, that he had any 
knowledge of the degree of care with which the Ijorings had been 
conducted and the results first 'noted. That neither he nor Eicker 
and Weston treated the profile as affording fuU and satisfactory in- 
formation, as it plainly did not, is shown by the fact that, when they 
spoke of, their intention to go down the line, he declared it a good 
idea, and suggested that they. examine the spon bank of the Illinois 
and Michigan canal, which he thought would afford as good évidence 
as any they could find of what they would meet with in digging the 
canal. One of the appellees has testified, and the master has found, 
that in making their bid the appellees relied upon the data found on 
the profile which they were allowed to examine; but that flnding, at 
best, is only partially true. The appellees were aided by and weré 
acting upon the advice of their own engineer, who was interrogated 
upon the point three or more times, with the évident purpose to pro- 
cure an answer like that of his employer; but he adhered steadily 
to the statement., "We relied upon the information which we obtained 
from the engineering department of the sanitary district, and our 
observation of the spoil bank of the Hlinois and Michigan canal." 
Cooley distrusted the data furnished by his own borings, and it is not 
strange that Weston was unwilling to say that he relied alone upon 
the inidefinite data of the profile shown him. His testimony shows 
that they made inquiries of two others in the engineering department 
besides Williams, and that they applied to him not in his officiai 
capacity, but individually, "for such information as he had person- 
ally of this ground, outside of what he had been able to gather.?? 
They examined the spoil bank of the canal more than once, and, find- 
ing only tractable material, were of course the more ready to believe 
that the material described on the profile, though without any state- 
ment whether it was hard or not, was also tractable; and by the 
same logic Williams, who presumably had examined the spoil bank, 
had a right to believe, and to say to the appellees that he thought, 
the notations on the profile reliable. If there was a f allure to ex- 
amine the spoil bank of the canal with due care, the opportunity 
was open alike to both, and neither may complain of the other on 
that score. It will not do to say that the appellees were not put upon 
inquiry, or that the profile caused them to refrain from inquiry. 
From the examination of the profile and other documents in the en- 
gineer's office, and from their talks with Williams and others in his 
office, they proceeded forthwith to make inquiry; and if not with 
suffîcient care, the fault was their own. r: 

We hâve proceeded thus far on the assumption that what the 
engineer said about the profile was in some measure binding upon 
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the board of tnistees or the drainage district. While we do net 
question that the master was right in flnding, or assuming, that the 
engineer had authority to exhibit the profile to contractors, though 
it was not a part of the spécification and plans referred to in the 
advertisement for proposais, it does not f oUow, and no facts or circum- 
stances are reported from which it may be inferred, that he had 
authority to bind the board of trustées or the district by représenta- 
tions of fact outside of the papers which he was authorized to show, 
and certainly not by expressions of opinion and belief or the grounds 
thereof . If his statement that he thought the data of the profile trust- 
worthy was in any wise binding oh the board of trustées, equally 
binding, and, as it turned out, equally untrue, was his suggestion that 
the spoil bank of the canal would be as good évidence as any to be 
had. Furthermore, the testimony of Weston, the engineer of the 
appellees, shows that what he "was partjcular to ask" of Williams was 
where the proposed channel would corne close to the old canal, and if 
he thought there would be much seepage of water from the old chan- 
nel into the new; to which Williams answered "No." If his answer 
had proven untrue, and bothersome seepage had been the cause of 
complaint, instead of indurated clay, it would hardly be contended that 
the drainage district was responsible for the statement of the engineer 
on that point; and yet there seems to be in principle as much reason 
for asserting authority for one utterance as the other. The engineer 
had no spécial authqrity by statute or by action of the board of trus- 
tées, and we cannot assent to the view tiiat he had gênerai authority, 
by virtue of his office, to speak for the drainage district in respect 
to matters, like those in question, touching the interests of contract- 
ors proposing to enter into engagements to do the work of excava- 
tion. The equity of the case, therefore, is as if the particular state- 
ments which the master has reported had not been made. 

The principles underlying the conclusion already declared are incon- 
sistent with the proposition, in the master's findings of law, that, while 
the drainage district was under no obligation to give any information 
to the complainants touching the character of material likely to be 
encountered in section F, yet, when it did make and exhibit a profile 
for the information of bidders, it was bound in good faith to com- 
municate to them, also, ail the information in its possession on the 
subject, namely, the reports of the Cooley borings, the government 
borings, and the statements of General Fitz Simons made before the 
engineering committee of the défendant. The drainage district was 
represented by its board of trustées, not by the individuals who com- 
posed the board, and could be bound by tihe action of the board, di- 
rectly or through agents empowered to act or speak for it, but not 
by the knowledge or conduct of its individual members. It is not 
material, therefore, that some of the trustées, at the time of the mak- 
ing of the contract with the appellees, were familiar in a gênerai way 
with the fâct that Cooley, when chief engineer, two years or more 
before, had made borings, and by his reports had known the results 
of such borings; or that some of the trustées, two years or more 
before, had been présent and heard the statements of General Fitz 
Simons to a committee of engineers; or that the certifled copy of the 
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government borings was also on file in the office of the défendant. 
The important and controlling finding is that the évidence does not 
show that the trustées, or any of them, at the time when this con- 
tract was made, had anj actual knowledge of the existence of said 
intractable material, or that they intended any deceit. The drainage 
district was not originally, and by nothing that occurred did it corne, 
under obligation to the appellees that its trustées should recall and 
communicate to them facts of the past, which they had forgotten, and 
of the signiflcance of which, being men without expérience in engineer- 
ing, they had little or no understanding when they were told of them. 
While the reports of the Cooley borings and the government borings 
were on file in the ofiSce, and in that sensé were in the possession of the 
défendant, the fact is of no signiflcance unless they were brought to 
the attention and compréhension of the board under circumstances 
which made it the board's duty to give information thereof to the 
appellees. Nothing of the kind occurred. The appellees made no in- 
quiry whether other borings had been made, or test pits sunk, nor 
whether the board had other information from any source. If the 
inquiry had been made, there is no reason to believe that the frankest 
response would not hâve been made. The report of the government 
borings was a matter of public knowledge, accessible to ail, and the 
statements of General Fitz Simons were given publicity at the time in 
the newspapers of Chicago, and in the natural course of affairs were 
more likely to hâve been known to and under stood by the engin eer of 
the appellees, who had long been interested in engineering enterprises 
at that city, than by nonprofessional members of the board of trustées 
of the drainage district. It would certainly hâve been an easy matter 
for the appellees to obtain ail the knowledge which it is now insisted 
the board of trustées should hâve sought ont for them; and on the 
facts f ound there is no ground, except the supposed duty of the board 
in that respect, for the légal conclusion of the master that there was 
a "concealment," or, as the court below called it, "suppression" of in- 
formation. The report of the Cooley borings dilïered from the data of 
the profile only in the use of the adjectives "hard" and "very hard" ; 
and the very absence of such détails from the profile exhibited, in ail 
reason, should hâve called for explanation to those familiar with such 
Works, as the appellees and their engineer are shown to hâve been. 
It is said that the appellees themselves were not bound to put down 
test pits; but it was their privilège to do so; and it is évident that with 
small expense, and within two or three days' time, at places where the 
water did not cover the ground, they could hâve sunk one pit or more 
through the loose materials to the depth of 10 or 12 feet, and that by 
so doing they would hâve come upon the intractable material. A 
single pit at the place of a boring would hâve demonstrated that no 
inference was to be drawn from the data of the profile beyond what 
was explicitly stated; and beyond that, from the beginning, there was, 
in the profile itself, no justification for an inference. So, too, a little 
digging into the spoil bank of the canal, instead of walkîng along and 
kicking at it, would hâve discovered the real character of material in 
the bank. The omission to employ such palpable and certain means 
of accurate information was hardly less than gross négligence. 
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''Cateat emptor" is a just maxim, and equally the contracter must 
stand guard for his own interests when making his agreements. "If 
either party," it was sâidîn Cleaveland t. Richardson, 182 U. S. 318, 
330, 10 Sup. et. 104, "desires information from the other, he must ask 
for it; and then he must not be misled or deceived by answers given." 
In tiiis case, information beyond that given was not asked, and that 
given was not intended to deceive, nor was it of a charactèr which was 
likely to deceive a prudent man. "No fraud or culpable artifice" was 
used by the board to obtain the exécution of the contract. It is said 
in the brief for the appellees that "Mr. Weston, and any engineer, 
would naturally présume that the district had fully satisfled itself as 
to the correctness of the déterminations [on the profile], from whatever 
source tiiey were gotten, before it would exhibit them in the manner 
it did. If it had not satisfied itself, it was a very simple matter for 
it to hâve qualifled the showings made by stating thereon that the 
spécifications had been taken from borings, and they assumed no re- 
sponsibîlity in regard thereto." The obvions response to thèse propo- 
sitions is tiiat there was no justification for any such assumption by 
an engineer as that suggested; that to hâve indulged it would hâve 
béen to give strong proof of incompeteney or carelessness; and that no 
fairer dr more conclusive déniai of responsibility for the charactèr of 
the materials which might be encountered in the prosecution of the 
proposed work could hâve been devised than the provision of the con- 
tract for the classification of material, whereby, it is to be observed, 
hardpan is expressly mentioned as incliîded in glacial drift. With 
that provision in the contract, the appellees are not in a position to say 
that they were in any respect misled, or not fairly forewarned of the 
Charactèr of material likely to be met with. 

We are also of opinion that if the appellees had the right, on dis- 
covery of the intractable material, to repudiate the contract and hâve 
it set aside, they lost that right by subséquent conduct. The discovery 
was made in March, 1894, but the prosecution of the work was contin- 
lïed until late in the ensuing October. Rescission, whether upon the 
ground of fraud or mistake, is a right which must be asserted promptly, 
and the excuse set np for the delay in this case is wholly inadéquate. 
It rests largely on alleged assurances of adjustment given by indi- 
vidual members of the board af ter that body had declared its purpose 
to insist upon performance of the contract. Those assurances were 
in no sensé binding on the board, and the appellees had no right to rely 
upon them. The law required the letting of con tracts for excavation 
to lowest and best bîdders. But if the contention of the appellees is 
right, then for six months they were prosecuting their work without 
à, contract, on the assumption that a new agreement would be made, 
or that in default thereof they would cdmpel compensation on such 
terms as they might be able to show to be just, and meanwhile they 
were expending large sums for additional machinery (it seems, ill- 
advisedly), the use and damage to which are to be included in the ac- 
Gounting ordered. Equity can hardly sanction so bald a violation of 
its familiar rule that one who would rescind a contract must exercise 
his élection at once upon the disclosure of the fraud or mistake which 
is supposed to justify such action. The proper course for the ap- 
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pellees was to cease opérations, give notice to the board of trustées, 
and await their response; and, short of an agreement that the work 
might be continued pending negotiations, without préjudice to the 
right of rescission, it is difûcult to thinli of a good excuse for departing 
from the well-established rule. The decree bebw is reversed, with in- 
struction to dismiss the bill. 

Judge SHOWALTER did not participate in this décision. 



HODGES et al. v. KIMBALL et al. 

(Circuit Court of Appeals, Fourth Circuit, l^'ebruary 7, 1899.) 

No. 278. 

1. Administratoks— BuiTS in Other States. 

The domiclllary admlnlstrators of a décèdent cannot be considered 
Etrangers to a suit brought in behalf of the estate in another state, as 
thèy must be accounted with for any recovery therein, though the suit 
Should be brought by another as ancillary administrator appointed in 
such State, and their receipt would be a good acquittànce to the défendant. 

2. Parties — Right of Administrator to Sue — Suit Under Statutk of 

Another State. 

The fact that a right of action for wrongful death Is given to the ad- 
ministrator of the décèdent by a state statute does not limlt such right 
of action to an administrator appointed in that state. 

8. Samb— Suit by Administrator in Another Statb— Failurb to Takb Out 
Ancillary Lbttbrs. 

The objection that an exeeutor or administrator suing In another state 
bas falled to qualify by taking out ancillary letters in such state is 
formai and technical, and the defect Is cured by the taking out of such 
letters at any tlme before the hearing. 

4. Samb — Objection to Capacitt of Plaintiïf to Sue — Waivbr. 

A plea to the merits, of the gênerai issue, In a suit brought by an ad- 
ministrator, admits the représentative capaclty of the plaintiff, and hls 
right to Institute and maintain the suit. 

5. Amendmbnts of Pleadings— Practice of Fédéral Courts. 

Where it is in accordance with the practice of the state, a fédéral 
court should permit amendmeuts of pleadlngs in actions at law In fur- 
therance of Justice. 

6. Parties — Incapacitt of Plaintiffs to Sue — Failurb to Make Timbly 

Objection— Permiïting Ambndment. 

The domiclliary administrators of a décèdent commenced an action in 
a fédéral court in another state without havlng qualified themselves to 
maintain such suit by taking out ancillary letters of administration In 
that state. The défendant, however, appeared and pleaded to the mer- 
its without ralsing any question of plaintiffs' disabillty to sue, and the 
case was twice continued. Eeld that, after the lapse of such a length 
of time that a new action would be barred by liinitation, It was error to 
permit the défendant to interpose such objection, and to deny plaintiffs 
the right to amend by showlng that, since the suit was commenced, they 
had taken out ancillary letters of administration in the state, and were 
qualified to maintain the suit. 

7. Review on Error — Ouder Denying Leavb to Amend Plbadings. 

Where a ruling denying leave to amend a déclaration neeessarily re- 
svtlts in the dismissal of the suit, such ruling is subject to review (m 
appeal or writ of error from the judgment of dismissal. 
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In Error to the Circuit Court of the United States for the Western 
District of Virginia. 

The plalntiflfs in error instituted thefr suit In the circuit court of the United 
States for the Western district of Virginia to reeover of the défendants dam- 
ages oceasloned by the death of their intestate in the state of Virginia while 
in the employ of the défendants. The suit was instituted on the SOth day of 
August, 1895. At the October term of that year the défendants appeared, 
and filed a spécial demurrer to the déclaration, alleging the failure to show 
adverse cltlzenship in the plaintiffs, and, the demurrer being sustained, the 
plaintiffs were allowed to amend their déclaration, averring that the plaintiff 
administrators were résidents of the state of Tennessee; and thereupon de- 
fendants pleaded not guilty, and upon which plea issue was joined by the 
défendants. At the May term, 1896, the case was, by consent, and at the 
défendants' costs, continued; and at the October term, 1896, a further con- 
tinuance was had, but at whose instance It does not appear. On the 20th of 
May, 1897, the défendants presented a spécial plea, averring that the plain- 
tiff administrators had never qualified as such in the state of Virginia, and 
that one J. W. Mort was the Virginia administrator then, and when the suit 
was instituted. Te the fillng of thls plea, plaintiffs excepted; but the court 
allowed the same to- be flled, and gave the plaintiffs 90 days within which 
to file their replication. On the 7th day of July, 1897, said replieation was 
flled, setting forth, in substance, that, at the institution of the suit, plaintiffs 
had not quaJifled in the state of Virginia, but in the state of Tennessee, in- 
testate's domicile, and that at said time they were the only Personal repré- 
sentatives of the décèdent; that it was true that, subséquent to the bringing 
of the suit, said J. W. Mort had qualifled in the state of Virginia as admin- 
istrator, but that he had resigned as such; and that they had duly taljen ont 
ancillary letters of administration in Virginia on said estate, and were the 
nnly représentatives of Samuel L. Lusk, deceased. And they aslied leave to 
amend their déclaration, showing their qualification In the state of Virginia. 
Upon thls state of the pleadlngs, and upon the demurrer of the défendants 
to the replication of the plaintiffs to plea No. 2 so flled on July 7, 1897, and 
upon défendants' objection to plaintiffs' motion to amend their déclaration, 
showtng the taking out of ancillary letters of administration by them in the 
state of Virginia, the case was on the said 7th day of July, 1897, submitted 
to the lower court, and the same talien under advisement; and on the 13th 
day of May, 1898, the décision complained of. dlsmisslng plaintiffs' suit, was 
rendered. 

Eobert Burrow (Isaac Harr, on brief), for plaintiffs in error. 
R. M. Page and J. I. Hurt, for défendants in error. 

Before GOFF, Circuit Judge, and WADDILL, District Judge. 

WADDILL, District Judge (after stating the facts as above). The 
learned judge of the lower court (87 Fed. 545) apparently proceeded 
upon the theory that, plaintiffs not having taken out letters of admin- 
istration upon the estate of their intestate in the state of Virginia 
at the time of the institution of the suit, the same could not be main- 
tained, that the defect could not be cured by amendment, and that 
plaintiffs, not having qualifled in the state at that time, occupied the 
relation of mère strangers to the litigation. The fact that an admin- 
istrator, in the absence of a statute, cannot maintain a suit in the 
courts of a state, other than the one in which he qualifled, when the 
disability is properly and seasonably pleaded, is too well settled to 
admit of serious controversy. But the question whether, in a suit 
brought by the domiciliary représentatives of a décèdent in a state 
in which they hâve failed to take out ancillary letters of administra- 
tion, and where défendants hâve appeared and pleaded the gênerai 
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issue without raising any question as to the plaintiffs' disability to 
sue, such défendants should, 18 months thereafter, and when the 
plea of the statute of limitations would apply to the claim sued on, be 
then allowed to interpose such a défense, and plaintiffs denied the 
right by amendment to show the subséquent qualification and the 
right to maintain the suit, is another and a very différent thing. It 
was virtually conceded in argument that in an equity suit an amend- 
ment showing the subséquent taking ont of letters of administration 
could be made, and the suit maintained, but it was strenuously in- 
sisted that a différent rule existed in the courts of law. Just what 
good reason there is for allowing the amendment in equity, and not at 
law, does not seem apparent; and certainly in a case like the présent 
one, where great injustice would be wrought, unless there is some over- 
powering considération, such a resuit as would follow ought not to be 
brought about. We dp not think that plaintiffs, although laboring 
under the disability of not having qualifled within the state of Vir- 
ginia at the time of the institution of the suit, occupy the position 
of strangers, or persons having no interest in the litigation. They 
were the domiciliary représentatives, and as such given the right to 
qualify over others in this state, and to be accounted with for the 
amount of recovery, had another administrator qualifled. Andrews 
V. Avory, 14 Grat. 229, 240, 241; Stevens v. Gaylord, 11 Mass. 256; 
Swatzel V. Arnold, Woolw. 385, Ped. Cas. No. 13,682. They had an 
interest in the subject-matter of the litigation, and a perfect right to 
sue in the state of Tennessee for the same cause of action, could 
jurisdiction, as against défendants, hâve been acquired (Railroad Co. 
V. Cox, 145 U. S. 593, 12 Sup. Ct. 905; Nelson v. Kailroad Co., 88 Va. 
971, 14 S. E. 838) ; and their receipt in settlement of the claim in con- 
troversy to the défendants would hâve been an acquittance from ail 
liability. 

It was insisted in argument, and with great ingenuity, that, while 
this would be true with ordinary choses in action due the décèdent in 
his lif etime, a différent rule existed as to claims of this character aris- 
ing under a statute, in which décèdent had no then interest, and that 
only the représentative of the state in which the cause of action arose 
could deal with claims of this kind. This does not seem to be the 
correct view, though counsel for défendants presented it with great 
force and ability. The suprême court of the United States, in the 
comparatively récent case of Dennick v. Railroad Co., 103 U. S. 11, 
virtually disposes of this contention. In that case the plaintiff^s in- 
testate met his death in the state of New Jersey, and the qualification 
upon his estate was had in the state of New York, and the suit in- 
stituted in the latter state to recover damages caused by the négligent 
killing of deceased, under a statute of New Jersey which is strikingly 
like the Virginia statute. Mr. Justice Miller, speaking for the suprême 
court, says: 

"It is difflcult to understaiid how the nature of the remedy, or the juris- 
diction of the courts to enforce it, is in any manner dépendent on the ques- 
tion whether it is a statutory right or a common-law right. Whenever, by 
either the common law or the statute law of a state, a right of action bas 
become fixed, and a légal liability incurred, that liability may be enforced, 
and the right of action pursued, in any court which has jurisdiction. of such 
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mattef Si and can obtain Jurlsdlctlon of the parties. • * • But It Is said that, 
coneêding iliRt the statute of the state of New Jersey established the liabllity 
of the défendant, and gave a remedy, the right of action is llmited to a Per- 
sonal représentative appolnted in that state, and amenable to its jurisdiction. 
The statute doeà not sày so in ternis. 'Every such action shall be brought by 
and In the name of the personal représentatives of such deeeased person.' 
• • * The plalntifC is, then, the only personal représentative of the de- 
eeased in existence, and the construction thus given the statute is that such 
a suit shall not be brought by her. Thls is the direct contradiction of the 
words of the statute. The advocates of this view interpolate into the statute 
what is not there, by holding that the personal représentative must be one 
residing in the gtate, or appointed by its authority. The statute says that 
the amount recovered shall be for the exclusive beneflt of the widow and 
next of kin. Why not add hère, also, by construction, 'if they réside in the 
state of New Jersey?' It is obvions that nothlng in the language of the stat- 
ute requires such a construction. Indeed, by inference it is opposed to it. 
The first section malccs the liabllity of the corporation or person absolute 
wbere the death arises from thelr négligence. Who shall say it dépends on 
the appointment of an administrator within the state?" 

The plea to the merits of the gênerai issue in this case unquestion- 
ably admitted the représentative capacity of the plaintiffs, and their 
right to institute and maintain the suit. Society for the Propagation 
of the Gospel v. Town of Pawlet, 4 Pet. 480; Pullman v. Upton, 96 U. S. 
328; Wise v. Getty, 3 Cranch, C, C. 292, Fed. Cas. No. 17,909; Hughes v. 
Clayton^ 3 Càll, 554; Wms. Ex'rs (7th Eng. Ed.) 1887-88. And the 
doctrine of the earlier cases in the suprême court would hâve been 
conelusive of the présent controversy, as the plaintiiïs' disability to 
sue could only lia ve been raised by plea in abatement, which, under 
the Virginia statute (Code Va. § 8260, as amended Feb. 1, 1898), could 
not be filed after the défendants had demurred, pleaded in bar, or 
answered to the déclaration or bUl, nor after a decree nisi, or condi- 
tional judgment, at rules. In other words, such plea should hâve been 
filed on the flrst rule day after the flling of the déclaration and the 
return of procëss executed, and could not thereafter hâve been enter- 
tained. In the case of Noonan v, Bradley, 9 Wàll. 394, the court 
allowed the défense to be made by a spécial plea in bar, flled with the 
plea to the merits; three of the members of the court (Justices Glif- 
ford, Swayne, and Davis) dissenting on -the ground that the alleged 
disability to sue should hâve been raised by plea in abatement, and 
that the rule of pleading established in the fédéral courts by the cases 
ôf Childress v. Emory, 8 Wbeat. 642, Ventress v. Smith, 10 Pet. 161, 
and Kane v. Paul, 14 Pet. 33, ought not to be departed from. In thia 
case, while the court decided that a défendant was not required to 
make the défense necessarily by plea in abatement, and that it could 
be made by plea in bar, it by no means follows that such a plea would 
bê allowed under ail circumstances, and at any stage of the case; and. 
ife doubt exceedingly whether it would hâve been received in a case 
Whêre its flling had been delayed, after a plea of the gênerai issue, 
for such a period that the statute of limitations would apply to the 
claim in the event of the défense raised by it being successful. Indeed, 
it may be ^erîo'usly questioned wbether such plea would hâve been 
entertainedat ail in a Virginia case, ^r'iere by statute matters of 
«batement can only be taken advantage of by plea flled at the first 
mie day after déclaration and return of process executed. Where 



HODGES V. KIMBALL. 849 

the State statute allows an amendaient at any stage of a case as 
a matter of right, tàe fédéral court will not exercise the discrétion 
to deny the right. Nussbaum v. Insurance Co., 40 Ped. 337. In 
allowing amendments to conform to the proof, the fédéral courts will 
f ollow a state statute deflning a material variance. Insurance Co. v. 
Gunther, 116 U. S. 113, 6 Sup. Ct. 306. A state statute allowing 
amendments introducing new causes of action, and the state décisions 
as to what does or does not constitute a new cause of action, will be 
followed. Chamberlain y. Mensing, 51 Ped. 511; West v. Smith, 101 
U. S. 263. Furthermore, it may be said of the case of Noonan v. 
Bradley that it is unlike the case at bar in a most essential particular, 
—in this: that the title of the foreign administrator to the claim sued 
on was disputed expressly.; there being at the time of suit a local 
représentative within the state of Wisconsin, in whcm the claim sought 
to be recovered by the New York administrator vested. The case 
was in this respect much like the more récent case of Insurance Co. v. 
Lewis, 97 U. S. 682, 686, where the same question was considered, 
as to whether the défense raising the right of an administrator to sue 
should not be made by plea in abatement, and was waived by answer 
to the merits. Mr. Justice Harlan, speaking for the unanimous court, 
said: 

"But it is furtlier contended that the answer, whieh relied upon thèse ob- 
jections to the action, was In the nature of a plea in abatement, and that 
such objections were, according to established rules of practice in the fédéral 
courts, waived when the eompany answered to the merits without first hav- 
ing the court dispose of the issue as to Lewis' right to maintain the action. 
This position is, however, wholly untenable. ïhe défense, so far as it 
impeached the authority of Lewis, by virtue of his appointment as public 
administrator, to coUect the amount, if any, due on the policy, was in bar, 
not in abatement, of the action. The défense, if true, dld not question his 
capacity as such administrator to perform any of the dutles imposed upon 
hlm by law. It only insisted that he, as such lawfully appointed adrùinis- 
trator, had no cause of action against the eompany upon the alleged contract 
of Insurance." 

This language would seem to imply that the court thought the 
défense affecting the administrator's right to sue should hâve been by 
plea in abatement, as the leamed justice was careful to make clear 
that the question was not one affecting the administrator's right to 
perform any duty imposed upon him by law, but that he, though law- 
fully appointed, had no cause of action against the défendant. In 
this last case, the public administrator of the state of Missouri, by 
false représentations, having been appointed administrator upon the 
estate of a citizen of Wisconsin, was attempting to coUect an Insur- 
ance policy due his decedent's estate by a Maine insurance eompany, 
the court decided that he had no right to the policy sued on; that 
the deceased never lived in Missouri, never had any estate there, and 
lived and died in the state of Wisconsin, leaving the insurance policy 
sued on among his property in the last-named state; and that the 
same belonged to the administrator there; in a word, he was attempt- 
ing to collect an asset in the hands of another lawfully appointed 
représentative, and that never could bave corne into his hands. What- 
ever may be said of the right to file the plea in bar, however, certain 
it is, the fact that, if driven to a new action, the plaintiffs' claim will 
91 F.— 54 
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be barred by the statute of Kmitations, is a strong reason for not 
entertaining the plea, on the ,one hand, and, if allowed, for affording 
the plaintiflEs an opportunity to amend their déclaration; and such a 
course, we feel, should be adopted, unless in violation of some well- 
known principle or rule of law. Schieffelin v. Whipple, 10 Wis. 81; 
Thornton v. Herring, 5 Houst. 154; Miller v. Watson, 6 Wend. 506. 
"The impediment to the exercise of the fuU powers of an administrator 
in a jurisdiction foreign to that granting his letters is essentially tech- 
nical and formai, and should not be strained beyond its necessary 
application." Mr. Justice Miller (sitting on circuit) Swatzel y. Arnold, 
Woolw. 383, Ped. Cas. No. 13,682, supra. In this case the same 
leamed justice decided that a foreign administrator could sue in the 
courts of another state before taking out letters of administration 
therein, and, upon taking out ancillary letters of administration, 
might by amendment show the f act. He said : 

"In order to estaWish the position that this matter could not be shown by 
amendment, the alleged Incapaclty of the plaintiff must be so radical that 
the défendants could not walve It, but whenevîr, in the progress of the cause, 
it came to the notice of the court, it would dIsmiss the suit. This is not the 
case. The objection is to the character of the parties, and had it not been 
taken by demurrer or plea, but a gênerai answer had been iiled, it would 
hâve been considered waived. See 39th rule in equity. The case would 
haye proceeded wlthout regard to the objection. This is apparent from one 
or two considérations. It is well settled that a voluntary payment to an 
administrator of the domicile by a foreign debtor is a good acauittance to 
such foreign debtor. • • • This could not be done, if the administrator's 
authority, for ail purposes, Is conflued to hls jurisdiction." 

And to the same effect is the case of Œddings' Ex'rs v. G-reen, 4 
Hughes, 446, 449, 48 Fed. 489, decided by his honor, Judge Hughes, 
some years ago, in this circuit. 

Ohancellor Kent, in the case of Doolittle v. Lewis, 7 Johns. Ch. 
49, thus treats the question of the failure of an executor or administra- 
tor to qualify before instituting suit: 

"If the party sues as execufor or administrator, wlthout probate or taking 
out letters of administration, the taking them out at any time before the 
hearing wlU cure the defect, and relate back so as to make the blU good from 
the beginning. In a light so merely formai Is that omission vlewed." 

And in this connection it may be said that: 

"In many states • • • a subséquent grant of letters of administration 
relates back, and renders valid ail acts withln the scope of a rightful execu- 
tor's or administrator's authority, and which were in their nature bénéficiai 
to the estate, or at least such as their parties had no reason to complain of." 
7 Am. & Eng. Bnc. Law, 193, 194. 

The statutes of most of the states are exceedingly libéral in the 
matter of amendment of pleadings, and the state of Virginia is not 
an exception to the rule; and the fédéral statute on the subject (sec- 
tion 954, Rev. St.) is very broad in its terms, and, like the Virginia 
statute, was manifestly intended, as far as possible, to prevent a mis- 
carriage of justice on purely technical grounds. The courts, fédéral 
and state, hâve had ail phases of the question of the amendment of 
pleadings frequently before them; and it may be said that the déci- 
sions generally are favorable to a libéral construction of the statutes 
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authorîzîng amendments, and to prevent the opération of mère tech- 
nicalities tending to defeat the ends of justice. 

In Maddox v. Thorn, 8 C. C. A. 574, 60 Fed. 220, an amendment, to 
show adverse citizenship between the parties, was allowed after judg- 
ment; such amendment, as it was said in that case, beiog one of 
"vital substance." 

In Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, the suit was 
originally brought in the name of the "U. S. Express Co.," alleged to 
hâve been organized under the laws of the state of New Yorlc, against 
Henry B. Chapman. At the succeeding term of the court, upon plain- 
tifE's motion, leave was given it to file an amended déclaration, and to 
change the action from assumpsit to trover. The plaintifl changed 
the déclaration to make it, in lieu of the original, read, "Ashbel H. 
Barney, Président of the U. S. Express Co.," a joint-stock company, 
etc., which is authorized by the laws of the state of New York to 
maintain and bring suits in the name of its président, etc., against said 
H. B. Chapman, etc. Upon an appeal to the suprême court, the flrst 
error assigned was that "the court erred in permitting a new sole 
plaintiff to be substituted for and in the place of the sole original 
plaintiff." The court said: 

"We do not think the first assignment of error Is well taken. Amend- 
ments are ûiscretionary with the court below, and not revlewable by this 
court." 

In McAleer v, Clay Co., 38 Fed. 709, a foreign administrator brought 
an action at law in the fédéral court in lowa, without having taken 
out ancillary letters of administration. The question of his right to 
sue being raised, he took out such letters, and amended his déclara- 
tion to show that fact; and, upon a motion being made to strike out 
such amendment, it was denied, the court saying: 

"It cannot be questioned that, under the libéral provisions of the Code of 
lowa, the suprême court of lowa has sustained changes in the parties plaintiff 
and other amendments which in prinelple would seem to justify the court 
in holding In the présent case that the action could be malntained." 

In the case of Wells v. Stomback, 13 N. W. 340, referred to, the 
suprême court of lowa said: 

"We are aslced whether the plaintiff, having commenced the suit In the 
name of Washington township, could amend the pétition, maliing the clerli 
plaintiff. In Township of West Bend v. Munch, 52 lowa, 132, 2 N. W. 1047, 
It was held that a township did not hâve the légal capacity to sue. This 
being so, it is clalmed there uas no plaintiff named in the original pétition, 
and therefore none could he substituted; that an amended pétition could not 
be filed, because there was nothing to amend. But we thinli, where there 
is an appearance to the action, and the défendant tests the right of the 
named plaintiff to maintain the action by a demurrer, and the latter is sus- 
tained, the names of the proper parties plaintifC may be substituted in the 
action by an amended pétition. ♦ » * The défendants could malie their 
défense in this action as well as in the new one, and they could not hâve 
been prejudlcially affected by the amendment The right to make It, we 
think, existed."' 

In Buel V. Transfer Co., 45 Mo. 563, the mother of a minor instituted 
suit to recover damages for personal injuries to her child, and 18 
months thereafter Samuel F. Buel was introduced as a co-plaintifl by 
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amendment ôf the pétition. The statute of limitations having accrued 
before the flling of said amendment, the court said: 

"Where the amendment sets up no new matter or claim, but Is a mère 
variation of the allégations affecting a demand already In issue, then the 
amendment relates to the commencement of the suit, and the run .Ing of the 
statute is arrested at that point." 

In lilly V. Tobbein, 15 S. W. 618, the suprême court of the state 
of Missouri held that where an association, incompétent to sue, brought 
an action in the name of the association, an amendment should be 
allowed substituting certain of its members as plaintiffs, and that it 
introduced no new cause of action, and related back to the commence- 
ment of the suit, for the purpose of preventing the bar of the statute 
of limitations. 

In Hines v. Rutherfdrd, 67 Ga. 606, a suit having been instituted 
by one as heir at law, an amendment was allowed making it a suit 
by him as executor; and the amendment was held to relate back to 
the original suit, and not to be barred, as the original was not barred. 

In Henry v. Roe, 83 Tex. 446, 18 S. W. 806, the plaintiff, having 
qualifled as executor in the state of New Jersey, instituted suit in the 
courts of Texas, and was allowed subsequently to amend his déclara- 
tion, showing that he had taken out ancillary letters of administration 
iû the last-named state. 

In Smith v. Peckham, 39 Wis. 414, a suit was instituted by a foreign 
administrator before filing letters ûf administration within the state 
as required by the laws of the state; and the court held the pleading 
couldbe amended, showing such fact, and the stiit proceeded with. 

In Insurance Co. t. Ludwig, 108 111. 514, a suit was instituted by the 
assignée of a life insurance policy, instead of by the administrator 
of the estate of the insured. Subsequently, and at a time at which 
the right to institute an action to recorer under the policy* had elapsed, 
an amendment was aUowed, substituting the name of the adminis- 
trator, who qualifled subséquent to the institution of the original suit, 
for that of the assignée ôf the policy, and a new count was added, set- 
ting put the cause of action in his name. The court held that the 
amendment related back to the commencement 'of thè suit, and that 
the statute of limitations could not be invoked to defeat the action; 
that the substitution of the party having the légal right to sue, instead 
of one improperly named as plaintiff, was in no sensé the commence- 
ment of a new suit; and that, so far as the défendant was concerned, 
the suit WGuld be regarded as commenced at the time of the original 
issuance and service of process. 

Iq Eailroad Co. v. Cox, 145 U. S. 593, 604, 12 Sup. Ct. 905, in an 
action to recover damages arising from the loss of plaintifl's intestate's 
life while attempting to couple cars, "by the defective condition of 
the cross-ties and of the roadbed," an amendaient was allowed aver- 
ring that the injury occurred, aiso, "on account of the drawhead and 
coupling pin not being suitable for the purpoges for which they were 
used"; and this was perpiitted, notwithstanding the fact that the lim- 
itation of one year hadpassed. The court stated that it was not dis- 
posed, by technieal construction, td hold that the second count alleged 
another and différent négligence frorn the first. 
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In Smith ▼. Railway Co., 5 C. C. A. 557, 56 Fed. 458, in an action to 
recover damages for the loss of life of plaintifl's intestate, alleged to 
biave occurred entirely by reason of the employment linowingly of an 
incompétent engineer, the United States circuit court of appeals for 
the Eighth circuit, after the statute of limitations had accrued, allowed 
an amendment averring that the engineer was négligent, and that he 
and the deceased were not fellow servants. 

The défendants in error insist, in the face of thèse authorities, that 
the law is with them, and that judgment of aifirmance should be 
entered, for the reasons — First, that the state décisions referred to 
are the resuit of local statutes of the states in which they were ren- 
dered; second, that in the cases not so controlled, where amendments 
of the kind hère contended for were allowed, the persons in whose 
behalf the amendments were made actually had the right to maintain 
the suit at the time of its institution improperly in the name of an- 
other; and, third, that, the question of amendments of pleadings being 
one within the discrétion of the trial court, its action on that ac- 
count is not subject to review hère. We are not prepared to admit 
the correctness of either of thèse contentions. While it is true some 
of the décisions quoted are affected more or less by state statutes, 
they were not so to any considérable extent, and in scarcely any of 
the states were the statutes on the subject more libéral than those in 
the state of Virginia, where, even as against a défendant, if a suit is 
brought in the wrong name, it may, within one year from the déter- 
mination of this fact, be reinstituted in the right name, the time lost 
by the wrong suit not to be counted in the running of the statutes 
of limitations. Code Va. § 2934, as amended by Act Feb. 8, 1898. 
Conceding that the plaintiffs do not occupy the position of strangers, 
or of persons having no interest in, or anything to do with, the de- 
cedent's estate (as was the case of Person v. Casualty Co., 84 Fed. 
760, relied on by défendants in error), and that they were the real, 
bénéficiai owners of the claim in suit, entitled to sue for it them- 
selves in the state of Tennessee, and to be accounted with for the 
amount of the recovery, had another administrator qualified, and with 
the right, over ail others, to take out ancillary letters of administra- 
tion in the state of Virginia, then, we think this case undistinguish- 
able from the cases of Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 
426; McAleer v. Clay Co., 38 Fed. 709; Wells v. Stomback (lowa) 13 
N. W. 839; and Insurance Co. t. Ludwig, 108 El. 514; and certainly 
the right of amendment is strongly sustained by courts of last resort 
in at least five of the states of the Union, and the fédéral décisions, 
hereinbefore named. That the right of amendment is one usually 
within the discrétion of the court, from which an appeal will not lie, 
is not controverted. Still we apprehend that, where the question 
of the flling of a plea or the making of an amendment involves the 
final détermination of the case, as hère, there can be no doubt of the 
right of appeal. In Chapman v. Barney, supra, the allowance of the 
amendment simply involved the trial of the case on its merits, and 
from the final détermination of which an appeal could be taken; but, 
had the right of amendment been denied and the suit disn^issed, then 
the appeal would hâve been from that final action of the court. 
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Our conclusion is that, upon the ûling of the replication to tlie 
plea raising the question of the right of plaintiffs to sue, the amend- 
aient asked for by them, showing their qualification as administrators 
of décèdent in this state, should hâve been allowed, and the case pro- 
ceeded with on its merits to its final conclusion, and net dismissed, 
as was done. Therefore the judgment of the court below will be 
reversed, and the case remandéd to that court, with instructions to 
proceed therein with the trial in accordance with the views herein 
expressed. Keversed. < 



UNITED STATES v. PATTBRSON et al. 
(Circuit Court, S. D. lowa. Central Division. February 15, 1899.) 

No. 3,620. 

1. SuiTS BT United Stjstes — Pi<eading— Ckbdits Claimkd bt Dépendant. 

In a suit by the United States agalnst an Indlvldual, a pleadlng of the 
défendant setting up claims In his favor, whether as crédits or by way 
of set-off, must show that such claims are provable under Kev. St. § 951, 
by alleging their présentation to the aceounting offlcers of the treasury 
and their disallowance, or the facts whlch bring the claims wlthin the 
exception contained In the statute. 

3. Samb— -Application of Spécial Btatdte. 

Défendant, a former Indian agent, was sued by the United States on 
his bond for a balance shown by his aecount to be due the government. 
By his answer he pleaded that, in so far as the aecount sued on showed 
property reeeived by Ijim and unaecounted for, It was the resuit of 
errors in bookkeeping made by the clerli fumished hlm by the govern- 
ment. 'Héld, that any such errors, to be available as a défense, must be 
spécifie, and that claims for crédits on that aecount came within Eev. 
St. § 951, and must be shown by the pleadlng to hâve been presented to 
the aceounting offlcers of the treasury and disallowed. 

This is a suit by the United States against Samuel S. Patterson and 
the sureties on his bond as an Indian agent. Heard on motion to 
strike ont part of the answer of the défendants Patterson and McCal- 
mont. 

Lewis Miles, U. S. Atty. 
Carr & Parker, opposed. 

WOOLSON, District Judge. This action îs brought upon a bond 
executed in favor of plaintifif by Samuel S. Patterson, as principal, and 
by John C. Cook and William A. McCalmont, as sureties, conditioned 
that said Patterson, who had been appointed as agent for the Indians 
of the Navajo agency, in New Mexico, should carefuUy discharge the 
duties of such agent, and faithfully disburse ail the moneys, and hon- 
estly aecount, without fraud or delay, for the same, and for ail public 
funds and property which should or might corne into his hands. 
Plaintiff claims that the conditions of said bond hâve been broken in the 
several matters shown by transcript from the department files, etc., 
and claims judgment for $829.89 and interest (in ail, |1,250) from said 
principal and sureties on said bond. The question now under con- 
sidération arises upon motion to strike ont certain portions of the 
answer of Patterson and McCalmont. Their answer dénies generally 



DNITED STATES V. PATTERSON. 855 

any breach of the conditions of said bond; specifically dénies that said 
Patterson failed to pay over or account for any sum of money belong- 
ing to plaintifE, and which came into his hands as agent. The answer 
then continues, and the motion to strike is aimed against the follow- 
ing: 

That In so far as the accotint attached to the pétition shows property re- 
ceived by said Patterson as such agent, and unaccounted for, the same is the 
resuit of errors in bookkeeping by the clerli furnished thls défendant by the 
department of the interior; that each and every item appearing in said ac- 
count which was received by défendant Patterson as such agent was by him 
distrlbuted to the Indians in accordance with the rules and régulations of the 
department, or turned over to his successor, except the few items which were 
lost, stolen, and destroyed without any fault of said Patterson; that as to 
what particular items were lost, stolen, or destroyed, défendants are unable 
to State, but allège that no part of the property specified In said schedule 
was misapproprlated or misapplied by said Patterson, or approprlated to his 
own use or benefit, or in any manner disposed of by him, except to be turned 
over to the Indians under his charge, under the rules and régulations of the 
department governing Indian agents. 

The grounds assigned in the motion to strike ont that part of the 
answer just quoted are that: 

Said answer fails to show that any claim for crédit therefor has ever been 
presented to the accounting ofllcers of the treasury of the United States for 
their examination, and to hâve been disallowed in whole or in part by said 
accounting offlcers, and does net show that the défendant is in possession of 
facts not before in his power to procure, and that he has been prevented from 
exhibitlng his claim for such crédit at the treasury by absence from the United 
States or by some unavoidable accident 

Manifestly the district attorney basés his grounds, as thus stated. 
upon Rev. St. § 951: 

Sec. 951. In suits brought by the United States against Indivlduals, no clain? 
for a crédit shall be admitted, upon trial, except such as appear to bave been 
presented to the accounting offieers of the treasury, for their examination, 
and to hâve been by them disallowed, in whole or in part, unless it is proved 
to the satisfaction of the court that the défendant is, at the time of the trial, 
in possession of vouchers not before in his power to procure, and that he was 
prevented from exhibiting a claim for such crédit at the treasury by absence 
from the United States or by some unavoidable accident. 

The contention on behalf of the government seems to be that since, 
under this section, no crédit can be claimed against the government, 
unless the évidence shows présentation thereof to, and disallowanee 
by, the accounting ofiicers of the treasury, therefore the pleading of 
such crédit as a daim should show such présentation and disallowanee, 
unless, of course, in the excepted cases stated at the close of said sec- 
tion. This contention appears to be a sound rule of pleading. The 
claim made by the défendant, whether called "crédit" or "set-ofE," 
should be so stated in the pleading as that the claim thereby is, on the 
face of the pleading, provable. Under the statute quoted, the claim 
is provable only when proper présentation has been made, and disal- 
lowanee in whole or in part followed. Therefore the claim is not 
properly pleaded, unless such présentation and disallowanee are also 
pleaded. The statute quoted has frequently been before the courts 
for construction and application. TJ. S. v. Giles (1815) 9 Cranch, 212, 
236; Walton v. U. S. (1824) 9 Wheat. 651, 653; Watkins v. U. S. (1869) 
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9 Watt. 759, 765; Halliburton v. TJ. S. (1871) 13 Wall. 68, 65; Eailroad 
GOi V. U. S. (1879) 101 U. 8. 543, 548,— are cases whefèîïl the provisions 
above quoted (of section 951, Rev. St.), or similar provisions, bave been 
under considération and sustained by the suprême court. Manifestlj 
it is but just that the government shalh hâve opportunity to examine 
into the crédits which an agent or other disbursing ofQcer of the gov- 
ernment daims to be properly allowable in his behalf, as against 
money or property placed under his charge. Frequently the place 
where this crédit is claimed to hâve been earned or to hâve become due 
is on the frontier, amoi^ Indian tribes, in distant ports, or in other 
places not easily accessible; or the government may find the tracing 
out of this crédit daim — the ascertainment of the surrounding facts 
— a diflScult matter. Thus, it is but just that the government be in- 
formed, and hâve opportunity of ascertaining the correctness of the 
claim. If found correct, it is to be presumed that the daim will be 
allowed, and, as to such, litigation rendered unnecessary. And, if not 
found correct, there is yet reserved in court, to the agent or ofHcial, 
when sued, his opportunity of pressing the daim for crédit, thus dis- 
allowed by the department. The language of the statute is so clear 
and comprehensive on the point now under considération, and the 
action repeatedly taken by the suprême court on that or similar pro- 
visions so positive and unambiguous, that the statute must be held 
applicable in this action. 

No attempt is made by the pleader to bring the above-quoted por- 
tion of the answer within the exceptions contained in the section. , The 
question remaining is therefore simple. Défendants attempt to claim 
as crédits on the account herein sought to be enforced (1) "errors in 
bookkeeping by the clerk furnished by the department"; (2) that every 
item of property received by, and in said account chargea against, 
défendant Patterson, was by him duly distributed or turned over to his 
successor, except a few items, which, without fault of said Patterson, 
were lost, stolen, or destroyed; and thèse last-described items, défend- 
ants cannot specify but aver said Patterson misappropriated and mis- 
applied none of the property which came into his hands as said agent, 
and appropriated none to his own use or beneât, and disposed of none, 
except as same was turned over to the Indians under his charge, under 
the rules and régulations of the department goveming Indian agents. 
No exhibit is made of the rules and régulations to which référence is 
hère made. Without deciding how far the court can tate judicial 
notice of such rules and régulations, it may be safely assumed that 
thèse impose on an Indian agent the duty of taking, and returning with 
his accounts, proper vouchers for ail property by him turned over to 
his successor or to the Indians, or by him, as agent, disposed of in any 
other manner in performance of his duties as agent. We may also 
assume that, in so far as he can receive crédit therefor, save through 
spécial act of congress, the rules ând régulations provide for the 
agent's taking, and returning with his account, voucherS for property 
lost, etc., without fault of the agent. As to thèse parts of the answer 
the statute (section 951) is readily applied. ' But counsel for défend- 
ants contend that the opinion rendered by the circuit court of appeals 
for this (Eighth) circuit in U. S. v. Patrick, 20 C. G. A. 11, 73 Fed. 800, 
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sustaîns their contention tbat they hâve properly pleaded as part of the 
défense herein, that: 

In so far as the account attachée! to the pétition shows property received 
by said Patterson as such agent, and unaccounted for, the same Is the resuit 
of errors in bookkeeping by the clerk furolshed this défendant by the départ- 
aient of the Interjor. 

It will be noted that the décision last referred to, on pages 14^-18, 
20 C. C. A., and pages 803-806, 73 Ped.,expressIyrecognizes the binding 
force of section 951, Rev, St., and shows that its provisions were com- 
plied with in the Patrick Case. It is true that the court on page 18, 20 
■X C. A., and page 807, 73 Fed., refer at some length to that part of the 
«lefense based on the évidence that the clerk said to bave been f urnished 
to the agent by the commissioner of Indian affairs was careless and 
drunken, and that the commissioner, though notifled of such clerk's 
condition, refused to remove him. But the court were there con- 
sidering a part of the charge of the trial court. And it wUl be noticed 
the remarks of the appellate court related to errors of the clerk as 
to which the évidence showed the government sufEered no loss what- 
ever. The property charged not to hâve been accounted for was 
proven to be in the possession of the government. Hence the lan- 
guage of the court (page 18, 20 C. G. A., and page 807, 73 Ped.) : 

No principle of law or equity occurs to us which requires a court to charge 
an ageiit, for the beneflt of the principal, with property which the principal 
never lost, because a careless clerk, appointed by the principal himself to keep 
the accounts of hls agent, has omitted property from a retum of it which he 
was required to make to the principal. 

If there are errors in bookkeeping in the account attached to péti- 
tion in the présent case, which are claimed to hâve been made by the 
clerk furnished by the government, and for which errors défendants 
now demand crédit herein, thèse must be speciflc errors, else they 
could not be submitted to or considered by the jury on the trial of thé 
cause. And, if thus speciflc, thèse errors may easily be presented to 
the accounting officers for examination. If then allowed, there would 
be no occasion for submitting same to a jury as claims for crédits. 
If disallowed, there would yet remain the opportunity for such submis- 
sion. So that as to thèse alleged errors the provisions of section 
951 can readily be applied. 

The motion to strike must be sustained, and accordingly that part 
of the answer of said défendants Patterson and McCalmont which is 
above quoted is stricken out. And said défendants are given leave 
to file tiie amendment to said answer, if they be so advised, on or be- 
fore the 15th day of March next. The clerk will enter order accord- 
ingly. If such amendment is not flled by said date, said défendants 
will be understood as standing on their présent answer, after said 
above-quoted portion is stricken therefrom. To ail of which said de- 
fendants severally except. The clerk will notify counsel of record 
herein of the order herein directed. 
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OITY OF MILWAUKBE, WIS., v. SHAILBE & SCHNIGLAU CO. 
(Circuit Court of Appeals, Seventh Circuit. February 7, 1899.) 

No. 534. 

1. Phacticb in CmcniT Courts op Appbals— Bkiefs. 

Tlie Intention of rule 24 of the circuit courts of appeals Is tliat the 
brlef of tlie plaintiff in error or appellant siiall contain, in the order stated, 
(1) a statement of the case, (2) a spécification of errors relied upon, and 
(3) a brlef of the argument; and each of thèse should be under an ap- 
propriate headlng, in enlarged type. 

2. Triai.— RiGHT to Rbqdirb Speciai. Verdict. 

In the fédéral courts a party bas not the rlght to demand the submis- 
sion to the Jury of partlcular questions of fact, but hls rlght in that par- 
ticular, if material matter of fact remains in dispute, Is to insist that 
the case go to the jury, 
S. AppEAii — Review — SuFPiciENcr OF Exception. 

A gênerai exception to the direction of a verdict for the défendant in 
error is not sufflcient to présent to the appellate court the question of 
error in taking the case from the jury; there musit hâve been a direct 
exception to the fact of wlthdrawaJ. 

In Error to the Circuit Court of the United States for the Eastem 
District of Wisconsin. 
Cari RuDge and Ç. H. Hamilton, for plaintiff in error. 
James G. Flanders, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The Shailer & Schniglau Company, as as- 
signée of Shailer & Schniglau, partners, sued the city of Milwaukee 
for a balance alleged to be justly due for work done by Shailer & 
Schniglau under a contract for the construction of an intake water 
tunnel under the lake in front of the city. The f acts of the case may 
be found in the opinion of this court in City of Milwaukee v. Shailer, 
55 U. S. App. 522, 28 C. C. A. 286, and 84 Fed. 106. The bill of excep- 
tions in the présent record shows that, when the évidence was ail in, 
the défendant first asked the court to direct a verdict in its favor on 
grounds stated, and, that having been denied — 

"Asked the court to submit as a question of fact to the jury whether or not 
the plalntiffs or the plaintiffs' assignors, Shailer & Schniglau, ever performed 
this contract on thelr part, In respect to completlng the work, In such manner 
as to be accepted by the board of public works, whether or not they aban- 
doned the contract without just cause, and whether or not their alleged 
reason for qultting the work was made in good faith, and whether they were 
not at that time trying to put a forced construction on this contract, différent 
from the true construction, and différent from the construction theretofore 
acqulesced In by both parties, for the purpose of avoidlng the llability which 
they then saw was imminent." 

The plaintiff then withdrew an item of its account, reducing its de- 
mand to $21,647.96, including interest; and, as the bill proceeds to 
say: 

"The court thereupon refused to submit any such spécial questions to the 
jury, and the défendant then and there excepted to such refusai, and the 
plaintiff thereupon asked for a direction of a verdict for the amount of 
$21,647.96, and the court granted the same, and the défendant then and there 
fluly excepted, and duly moved on the minutes to set aside the verdict and 
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f^r a new trial; and tliereafter, and on the 24th day of January, A. D. 1888, 
ttie saJd motion was argued, and tlie same was denied, to wtiich the défend- 
ant tben and there duly excepted, and judgment was tliereupon entered in 
favor of the plaintifï and against the détendant in the sum of $21,647.96 
damages and $1,027.72 eosts, and the défendant then and there duly excepted." 

Error is assigned upon the several rulings stated, but the brief for 
the appellant does not contain, as required by rule 24, "a spécification 
of the errors relied upon." The intention of that rule is that the brief 
shall contain, in the order stated, (1) a statement of the case, (2) a 
spécification of errors relied upon, and (3) a brief of the argument. 
Each of thèse should be under an appropriate heading, in enlarged 
type. Near the end of a long statement of the pleadings and évidence, 
the assignment of errors is summed up as f oUows : 

"The court below erred in refusing to submit to the jury, as a question of 
fact, whether or not the défendant in error or its assignors ever performed 
the contract on their part In respect to completing the work in sueh manner 
as to be accepted by the board of public worlss, whether or not said défend- 
ant in error or its assignors abandoned the contract without jnst cause, and 
whether or not their alleged reason for qultting the worli was made in good 
faith, and whether or not they were not at that time trying to put a forced 
construction on this contract, différent from the true construction, and difEer- 
ent from the construction theretofore acquiesced in by both parties, for the 
purpose of evading the liability they then saw imminent, which said assign- 
ment of error may be briefly stated as foUows: ïhe court below erred in 
refusing to submit to the jury the question whether or not the défendant in 
error or its assignors were in default on this contract, and consequently not 
entltled to recover." 

There is no complaint that the court erred in directing a verdict 
for the plaintifl. Indeed, no exception is shown on which such a 
spécification of error could be based. The plaintifl in error did not 
ask to go to the jury, except upon particular questions of fact; and 
when, on motion, the court directed a verdict for the amount claimed 
in favor of the plaintiff, the exception taken was only gênerai, specify- 
ing no ground of objection. On the face of the record, the objection, 
instead of being to the withdrawal of the case from the jury, may hâve 
been that the direction was in favor of the plaintiff and not in favor 
of the défendant, or that interest should not hâve been allowed, or that 
for some other reason the amount of the verdict was too large. It 
may hâve been within the discrétion of the circuit court to submit to 
a jury particular questions of fact. The answers to such questions in 
some instances hâve been treated, by consent of counsel, as équivalent 
to a spécial verdict or an agreed statement of facts. Hartranft v. 
Wiegmann, 121 U, S. 609, 7 Sup. Ct. 1240. But in the national courts 
it is not the right of a party to demand the submission of such ques- 
tions. His right in that particular, if material matter of fact remains 
in dispute, is to insist that the case go to the jury. It would perhaps 
be the better rule, as was held in Guggenheim v. Kirchhofer, 14 C. C. 
A. 72, 66 Fed. 755, and Hammond v. Crawford, 14 C. C. A. 109, 66 
Fed. 425, that a gênerai exception to the withdrawal of a case from a 
jury, without specifying a question of fact which remained to be de- 
termined, will not be considered; but we hâve not gone and do not 
need now to go further than to hold, as we do, that there must be a 
direct exception to the fact of taking the case from the jury, and that 
on an exception like that hère shown, the ground of which may hâve 
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been sometMng else, we will not considei" whetlier a peremptory di- 
rection of à verdict was justified. Tlie judgment below is affirmed. 

Judge SHOWALTEB did not parti cipate in this décision. 



TEXAS & P. BY. CO. v. WAGLEY et al. 

{Circuit Court of Appeals, Fifth Circuit. February 7, 1899.) 

No. 721. 

1, Railhoads— Action fok Injurt to Pbbson on Track— Question for Jurt. 

A défense to an action for the death of a person killed by a raiiroad 
train in tlie night, neax a station, tliat such person was a trespasser, to 
whom the défendant owed no duty, where tliere was évidence tliat tlie 
place where he was strucl£ was a public^ crossingi and known to be such 
by défendant, raises a question of fact, to be submltted to the jury. 

2. Samk — Questions op NEeLiOENCK. 

Plaintifl's Intestate went to a station on defendant's raiiroad at night 
for the purpose of talilng a train, and, while attempting to cross the traclis 
to a closet on the opposite slde from the station, was struck and killed 
by cars whleh were belng pushed along the track by an engine. The 
night was dark, the place was not lighted, and there was no light on 
the front end of the movlng cars, nor any person stationed thereon. The 
cars made but little nctise, and whether the bell on the engine was being 
rung was In dispute. There was évidence that the place where deceased 
was struck was a publie crossing, and known to be such by défendant. 
Whether or not deceased was at the time under the influence of liquor 
was also in dispute. Hdd, that the questions of defendant's négligence 
and of the contrlbutory négligence of the deceased, involving the question 
of his Intoxication, were aU properly submitted to the jury. 

In Error to the Carcuit Court of the United States for the Eastern 
District of Texas. 

This Is a suit for damages brought against the Texas & Pacific Bailway 
Company for the killing of Clarence Wagley on the 2d day of June, 1896, by 
being run over by one of the cars of the Texas & Pacifie Eailway Company, 
nèar the passenger waiting room at Marshall, Tex. He left surviving him 
his mother, Mrs. S. J. Bryant, and Mrs. Mattie Wagley, his wife, and two 
minor children. Thèse parties flled suit in the district court of Harrlson 
county, Tex., against the Texas & Pacific Eailway Company, for the sum of 
$35,000. The défendant removed the cause to the United States circiiit court 
for the Eastern district of Texas, at JefCerson, in which court the cause was 
trled. 

The pétition of the plaintiffs below alleged that Wagley went to the passen- 
ger dépôt of the raiiroad Company at Marshall, Tex., on the night of June 
2, 1896, for the purpose of taking the passenger train of the défendant below 
to Bonham, Tex., by way of Texarkana, Tex.; that Wagley, while awaltlng 
the train, was run over and killed by a train of the raiiroad company. The 
pétition set out the circum stances of the killing, and alleged that the same 
was the resuit of the négligence of the raiiroad company. The pétition 
averred, among other matters, "that the sald coaches that run over and killed 
said Wagley were coaches that were being backed over and along said track 
by an engine that was some one hundred and fifty feet or two hundred feet 
from the front end of the advancing coaches, and that there was no person, 
no light, nor was there anythlng, on the front end of said coaches to warn 
persons crossing said track ôf the approach of said coaches; that the bell on 
the engine that was pushing said coaches- was not being sounded; that it 
was négligence on the part of said défendant to allow and cause said coaches 
to be propelled over said track at said point wlthout baving a signal of some 
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kind on front of same, to warn persons of the approach of same, or without 
havlng Bome person on front end of the coaches to warn persons of the ap- 
proach of said coaches, or without having a light on the front end of sald 
coaches, so that same could be seen, and persons thus warned of the approach 
of said coaches; that the said coaches were being moved along said track at 
such rate of spéed and in such way as net to make any noise, and there was 
nothing— noise, signal, light, nor any person or thing— to warn plaintlfC and 
others of the approach of said coaches." The pétition further averred that 
the place where Wagley was run over and kUled was a public crossing, con- 
stantly used by the people of Marshall in passing from one part of the clty 
to another. The railroad company pleaded the gênerai issue, and for spécial 
défenses said that Wagley, at the time he received the injuries of which he 
died, was Intoxicated, that he was a trespasser on the défendants track, and 
that he was guilty of contributory négligence in going on the track at the 
place he did, and in the nighttime. 

On the trial there was évidence tending to show the foUowing facts and 
clrcumstances; Wagley, having previously corne to Marshall from Bonham, 
went to the dépôt at Marshall at about 1 o'cloek in the night of June 2, 1896, 
to take the train of the railroad company to Bonham, by way of Texarkana. 
In front of the dépôt there are two paraJlel railroad tracks, running east and 
west, the dépôt being south of the tracks. Thèse tracks are on the "dump," 
or ground which has been raised about eight feet above the level of the 
ground across sald tracks, and north of them. This raised ground has been 
made level with the tracks, is covered over with gravel and cinders, and 
is used as a platfonn. It extends for some distance both east and west of 
the dépôt. Opposite to the waiting room in the dépôt, but across the tracks, 
is a closet provided by the railroad company. This closet Is on the low ground 
north of the dump or raised portion of ground above mentloned. There are 
two paths, provided by the railroad company, leading from the dump to the 
closet At each of the points where thèse paths reach the dump there are 
steps. One of thèse paths runs north and south from the closet, and reaches 
the dump at a point just opposite the waiting room. The other path runs 
from the closet in a southwesterly direction, and reaches the dump at a point 
west of the dépôt. At some distance west of this last point the track of the 
Texas & Pacific Hailway, leading to Texarkana, connecta with one of the two 
parallel tracks above mentioned, and forms with it an angle of about 45 
deg., the track to Texarkana running in a northeasterly direction. The trains 
to New Orléans go east on one of the tracks in front of the dépôt, and the 
trains for Dallas go west. Quotlng from the bill of exceptions in the cause: 
"The night train coming from the west of Marshall has two coaches on It that 
are transferred at Marshall to the train going to New Orléans, and the re- 
mainder of the train from the west goes north, towards Texarkana. When 
the night train cornes in from the west, it cornes in on the south track,— the 
one nearest the waiting room. The switch engine then comes in behind this 
train, and takes oflC two coaches from the hind end of the train, and pulls 
them a little distance west, and then pushes them down on the north track 
and couples them onto the New Orléans train. The New Orléans train on 
thèse occasions heading towards the east, with the back end of the train 
about the point D on the map. [This refers to a map in the transcrlpt] 
On the night of the 2d of June, when the switch engine was pushing the 
cars down on this track to be hitched on the New Orléans train, the cars 
pushed onto Wagley, and killed him at the point B [on the map]. • ♦ * 
After the cars are taken from the train that comes in from the west at night, 
which is known as train 'No. 4,' it then proceeds on its journey towards Tex- 
arkana; and in order to do so it baeks up to the west far enough to get on 
the track that leads out towards Texarkana, as shown on the plot." There 
was évidence tending to show that, just prior to the arrivai of the train, 
Wagley left the waiting room, walked west a short distance on the south 
side of the parallel tracks, asked a witness to direct him to the water-closet, 
was told the ways of reaching it, and left the witness, going in the direction 
pointed out to him, which was towards the path aiready mentioned as run- 
ning from the closet in a southwesterly direction. There was évidence tend- 
ing to show that Washington avenue is the principal thoroughfare which 
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leads from the maîn part of the city of Marshall to the rallroad dépôt. That 
Street reaches the parallel tracks from the south at a place which is about 
opposite the westerly steps leading to the closet. There was évidence tend- 
iBg to show that the point at which Washington avenue reaches the parallel 
tracks Is used, and has been used for a number of years, as a crossing by the 
public, both night and day. About one-slxth of the city of Marshall is north 
of the parallel tracks, ?ind people pass across them at the point just mentioned 
in going from one part of the city to the other. A short time after Wagley 
had left the witness who pointed out to him the direction of the closet, he 
(Wagley) was killed by a train of the rallroad company on the track furthest 
from the waltlng room, and at or near the place above mentioned which is used 
by the public as a crossing. Two cars of the train which had just arrived 
on the track nearest to the waiting room, having been detached from the 
west end of that train by a switeh engine, and having been pulled west about 
200 feet, and then turned into the track furthest from the waiting room, were 
being pushed east by the switeh engine to attach them to the New Orléans 
train, which was on the track furthest from the waiting room, when the cars 
ran over and killed Wagley. There was no headlight on the east end of the 
coach which struck Wagley, and no employé of the railroad company at that 
end. The cars were going at the rate of four or flve miles an hour, and 
making little noise. ïhere was a conflict of testimony as to whether the 
bell of the switeh engine was ringing. There was évidence tending to show 
that the night was dark. There was a conflict of testimony as to whether 
Wagley was under the influence of liquor just previous to his killing. 

The jury found a verdict for the plaintifCs below for $9,000 and costs, 
and the Texas & Pacific Rallway Company has sued out this writ of error. 
The spécifications of error relate to the folio wing matters: The défendant 
below excepted to certain parts of the trial judge's gênerai charge, by which, 
substantially, he left It to the jury to décide whether the place at which 
Wagley was killed was a place used by the public as a crossing, to the knowl- 
edge of the défendant below, and, if so, whether the défendant below was 
négligent in not using précautions to prevent injuries to persons who might 
be on the tracks at the time Wagley was killed. The trial judge also charged 
the jury that if the crossing was a public crossing, to the knowledge of the 
railroad company, It owed Wagley- the duty to use précaution to avoid danger 
to him at the crossing. The défendant below also excepted to the refusai 
of the trial judge to give spécial charges requested by the défendant below 
coqcerning the following matters: A charge that it appeared from the évi- 
dence that Wagley "was négligent in being on the track at the time and place 
he was when killed, and therefore plaintifCs cannot recover." A charge that 
the défendant below "did not owe Wagley the duty to keep a lookout for 
him at the time and place he was when he was killed; and Wagley had no 
right to go on the track when trains are switching around, and rely on those 
operating the trains to look out for him and protect him from injury." A 
charge that: "It appears that the défendant company had prepared a way 
to go from the passenger waiting room to the water-closet. Now, if Wagley 
was killed in going to or coming from sald water-closet by some other way 
than the way prepared, and while he was at a place where he could not rea- 
sonably be expected to be, then the plaintiffs cannot recover." A charge that 
it was the duty of Wagley to look and listen for approaching cars before 
going on the track, and that, if his failure to do so caused him to be killed, 
the plaintifCs could not recover. A charge that there was no évidence that 
the i>ersons operating the train saw Wagley on the track in time to stop the 
cars before striking him, and that, therefore, if Wagley was négligent in being 
on the track when he was killed, the plaintiffs could not recover. A charge 
that: "It appears that the deceased, Wagley, had gone to the dépôt at Mar- 
shall to take the train out of there. Therefore he had a right to be at the 
dépôt, and it was the duty of the company's employés, in switching cars, to 
look out for Wagley's safety at ail places where he might reasonably be 
expected to go while waiting for the train; but if, when Wagley was killed. 
he was at a place where persons waiting for a train would not reasonably 
be expected to be found, then the défendant dld not owe him the duty to look 
out for his safety." 
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T. J. Freeman and F. H. Prendergast, for plaintiff in error. 
S. P. Jones, for défendants in error. 

Before McCORMICK, Circuit Judge, and BOAEMAN and PAE 
LAJ>fGE, District Judges. 

PARLAî^GrE, District Judge (after stating the facts as above). It 
clearly appears from the answer of the défendant below, and from the 
brief of its counsel in this court, that the main, if not the only, dé- 
fenses upon which the railway company dépends, are thatWagley was 
a trespasser on the track at the time he was killed, that he was intoxi- 
cated, and that he was guilty of contributory négligence in going on 
the tracli at the place he did, and in the nighttime. In his gênerai 
charge the trial judge very fully and fairly submitted to the jury the 
question whether Wagley was a trespasser. This involved the inquiry 
whether the place at which he was attempting to cross when killed 
was a public crossing, to the knowledge of the railroad company. 
Under the évidence, this matter, in our opinion, was properly submit- 
ted to the jury. The évidence was such that the jury could well flnd 
that for a number of years the place at which Wagley was killed was 
a public crossing, and that this fact was well known to the railroad 
company. The question of négligence on the part of the railroad com- 
pany, as also the question of contributory négligence on the part of 
Wagley, involving the matter of his being intoxicated or not, were like- 
wise matters which in this case properly belonged to the jury, and 
which they decided after full and correct instructions by the judge jn 
his gênerai charge. 

The spécial charges requested by the railroad company were ail 
properly refused. The flrst of them required the court to find that 
Wagley was négligent, and was tantamount to a charge directing a 
verdict in favor of the railroad company. It would hâve beeu clear 
error to hâve given this charge, under the évidence. The spécial 
charge that it was the duty of Wagley to look and listen for approach- 
ing cars before going on the track was fully covered by the gênerai 
charge. The other spécial charges, in our opinion, had no merit. 

Wliether Wagley be considered as one of the public, who, if the cross- 
ing was a public one, had a right to pass there, or whether he be con- 
sidered as a person awaiting transportation on the cars of the railroad 
company, and who was trying to go to or return from the closet which 
the railroad company had provided across the tracks, it is plain to us 
that in this case it was proper to submit to the jury, as the trial judge 
did, the question of the négligence of the railroad company in not 
using reasonable pi;ecautions to avoid danger to persons who might 
be on the track at the place where Wagley was killed. There was 
a conflict of évidence as to whether the bell of the switch engine was 
ringing, and this was a question for the jury. But, assuming that the 
bell was ringing, it was compétent for the jury to say whether it was 
sufficient for the railroad company to hâve the bell ringing on the 
switch engine, which was pushing the cars in front of it, and which was 
at a considérable distance— stated by a witness to hâve been about 200 
feet — ^from Wagley, if the jury also found that there was no headlight 
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on the end of the cdaches whicl» were being pushed forward and which 
killed Wagley; that there was no employé Of the railroad company 
there; that this train, going at the rate of four or five miles an hoav, 
made very little noise; tbstt the night was dark; and that there was 
an absence of light. We ând no error in th^ record, and the judg- 
ment of the lower court is therefore ajGSrmed. 



Uî^ltÈD STATES V. YOUTSEY. 
(Circuit Court, D. Kentucky. Mareh 19, 1898.) 
Nationaiï Banks— CRiHiNAi Offenses by Ofpicbrs— Émbezzlbment, Ab- 

STKACTION, AND MlSAPPtlCATION OF FoNDS. 

Evidence, introduced under an Indictnient against the cashler of a 
national bank for enibezzliement, abstraction, and wUlful misappUcatlon 
of notes of a bank, under section 5209, Eev. St., tended to sliow that 
the cashler had procured the making of four notes, for $15,000 each, 
by four différent persons, who were insolvent; had discounted the notes, 
after attachlng to them stock In land companles, belbnglng to the cashler, 
elther worthless or worth only a small percentage of its par value and of 
the àmount payable on ttiè notes; had put the proceeds of the discounts 
to the crédit of the InsolVent makers of the notes on the books of the 
bank; had taken checks for the respective amounts from such makers; 
and, after deposltlng thenj to hls own account, had used the proceeds to 
take up hls own notes and. those of another upon which he was indirectly 
Uable, aggregâtlng lu j^mount $60,000. The indlctment charged that 
thèse acts were embezzlement, abstraction, or wUlful abstraction wlth in- 
tent to Injure or def raud the bank, and that the acts were done wlthout 
the consent of the board of dlrectors or the exchange eommittee thereof. 
It appeared that the loans to the cashler and to the other persons whose 
notes hethus wlthdrew frqm the bank were In excess of the 10 per centum 
of the capital stock of thè baak, and that perhaps the chlef purpose of 
the cashler was to redude the loan wlthln Ûie légal requirement; and it 
was contended that, therefore, the Intent to defraud or Injure the bank, 
essentlal to conviction, was not présent. Seld: (1) Embezzlement Is the 

■ unlawful conversion by an offlcer to hls own use of funds intrusted to 
hlm, wlth intent to Injure or defraud the bank; and that abstraction and 
misappUcatlon are conversions of funds of the bank not especially intrust- 

"ed to his care, wlth llke Intent. (2) That It was sufflclent. In respect to the 
Issue of knowledge and consent by the board of dlrectors, for the govern- 
ment to show that nelther the board of dlrectors as a board, nor the ex- 
change eommittee as a eommittee, nor a majorlty of Indlviduals of elther as 
indlvlduals, knew of or consented to the discount of the new notes, or the 
substitution of the new notes for the old (if that was the real transaction), 
before' the transaction was a completed one, and before the old notes were 
gone from the bank; that the necesslty for the averment In the indlctment 
was to meet the défense that one cannot steal what is glven hlm, and 
cannot embezzle that which hls principal consents that he may take. (3) 
That the crime hère charged was not the dlscouhting of bad paper or the 
acceptance of worthless securitles; that the withdrawlng of the old notes 
from the bank by means of such dlscounting and acceptance was not 
the crime charged, unless It was accompanied by an intent to defraud the 
bank; that. If the défendant knew that what he did would injure and 
defraud the bank, he was presumed to Intend the natural conséquences 
of his act; that such presumption would not necessarlly be negatived 
by proof that he had another motive, and that his chief one, in making 
It appear to the comptroUer that the excessive loans had been reduced, 
If in fact he knew that what he did would injure and defraud the bank; 
that the intent to defraud which must be shown is not necessarlly an 
hitent to wreck the bank; that it is only an intent on the part of the de- 
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fendant to Injure the bank by the particular transaction, and may consist 
with -a désire on his part generally that the bank shall prosper. 
Si Same— Falsb Entkies — Evidence— Fratjdulbnt Intent. 

It appeared in évidence that défendant summoned a bank clerk to his 
house, and directed him to make the books of the bank show a cash re- 
serve of $50,000 more than it aetually had, because of an expected de- 
mand for a statement from the comptroller. Défendant specifled certain 
entries which he wished to hâve made, but left $12,000 unprovided for. 
The clerk added the $12,000 by a false entry, showing a deposit by a 
depositor of something more than that amount the day before. \Held: (1) 
That a false entry made by a clerk under defendant's direction was 
made by the défendant, within the indictment, and that it was for the 
jury to say, as to the $12,000, whether the clerk's maklng it was within 
the direction of the défendant. (2) That proof that entries were false 
to the knowledge of the offlcer making or directing them, that they were 
in the usual course to be carried Into the report to the comptroller, and 
were of a character calculated to deceive the comptroller or his agent as 
to the condition of the bank, raised a presumption that they were made by 
défendant wlth Intent to deceive the comptroller or his agent, though such 
presumption was not conclusive. 

This was a prosecution by the United States of Thomas B. Youtsey 
for violations of Rev. St. § 5209, as cashier of the First National Bank 
of Newport, Ky. 

W. M. Smith, U. S. Atty. 

Thomas McDougall, E. W. Nelson, E. D. Blinn, and Alfred C. Cas- 
satt, for défendant. 

TAFT, Circuit Judge (charging jury). We are nearing the end of a 
long trial. The strain upon ail of us has been great, but the burden 
has fallen most upon you, who, accustomed to active life in the open 
air, must hâve grown weary with the long days of the hearing. I con- 
gratulate you that your tedious service is drawing to a close, and I 
thank you for the quiet patience and eamest attention which you hâve 
manifested. 

By a law of the United States, any persons who comply with certain 
requirements therein set out can obtain a charter and establish a na 
tional bank. The primary purpose of the law was to provide the means 
by which the government might carry on large fiscal opérations. To 
secure popular confidence in the banks thus invited into existence, the 
law subjects them to the supervision of the head of a government bu- 
reau at Washington, called the "Comptroller of the Currency," whose 
duty it is to keep a watch upon the condact of every national bank in 
the country; to require reports from time to time of its opérations and 
condition, sworn to by the ofiicers, who may be presumed to know 
them; to send agents of his to make a personal examination of the 
books, accounts, cash, and securities of each bank; upon discovering 
violations of law in the management of the bank, to take steps to pre- 
vent their occurrence; and if such violations are flagrant, and the con- 
dition of the bank is insolvent, to appoint a receiver to wind up its af- 
fairs in àccordance with law. The national banking act lays down 
certain rules for the conduct of banks, violations of which are not 
punished as crimes, but which it is the duty of the comptroller to en- 
force. You are ail doubtless sufHciently familiar with the business of 
banking to know that it consists chiefly of receiving money on deposit, 
91 F.-55 
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Bubject to check, and of lending out at interest, not only the money 
paid in as capital by its stockholders, but also a large part of the 
amounts received from its depositors, retaining on hand enough to meet 
the checks which the depositors are likely to présent in the ordinary 
course of business. The amOunt required to be retained on hand for 
this purpose by national banks is ealled a "reserve," — ^a "lawful money 
reserve," — and it may be held in cash, or it may be, in turn, deposited 
■with some correspondent banks in certain large cities, ealled "reserve 
agents," where it is, of course, subject to be drawn out by draft at any 
time, and used as cash. In the case of banks in Newport, the law re- 
quires that the lawful money reserve of a bank shall be, at least, 15 
per cent, of the deposits and its circulating notes or currency which it 
issues. Another rule laid down in the banking act is that the total 
indebtedness of any person or flrm to a national bank shall not exceed 
one-tenth of the capital stock of the bank. The capital stock of the 
First National Bank of Newport was $200,000, so that no person could 
borrow more than |20,000 from that bank without a breach of this 
régulation. 

As already stated, violations of thèse rules are not punished as . 
crimes, but it is left to the comptroller to enforce them by an exercise 
of the supervisory power intrusted to him by law. The national bank 
ing act statute does, however, denounce as crimes certain acts of bank 
ing oflScers, in order to secure âdelity and honesty on their part in the 
performance of the duties and the discharge of the trusts assumed by 
them, and in order to obtain from them a truthful statement of the 
condition of the bank in their charge. Section 5209 of the Revised 
Statutes of the United States provides that every président, director, 
cashier, teller, clerk, or agent of a national bank who embezzles, ab- 
stracts, or willfuUy misapplies any of the money, funds, or crédits of the 
association, or who makes any false entry in any book, report, or state- 
ment of the association with intent to defraud the bank or any other 
person, or with intent to deceive any offîcer of the bank or any agent 
appointed to examine the affaira of the bank, shall be deemed guilty of 
a crime, and be punished by imprisonment in the penitentiary. The 
indictment of the défendant which you are to try charges him with 
violating this section. The grand jury, in charging an offense, is 
entitled to describe it in as many ways as it sees fit, in différent counts, 
in order to make sure that the proof produced on the trial will cor- 
respond with the description of the offense in some one of them. But 
one punishment, however, is împosed for the same offense, however 
many the forms in which it is described. The grand jury is also en- 
titled to embrace in one indictment charges of différent and distinct 
offenses committed by the défendant, of a similar nature. 

Corning now to the indictment in this case: It embraces 27 
counts. Of thèse, the twenty-sixth and twenty-seventh are out of 
the case, and you may acquit the défendant on them. Of the oth- 
ers, the flrst six counts relate to one transaction, of date Decem- 
ber 12, 1894. The charge in ail six counts is substantially that the 
défendant, being cashier, converted notes of A. S. Berry, belonging 
to the bank, and aggregating some |15,000 in amount, to his own 
use, and to the use of Berry, without the knowledge or consent of 
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thé directors or the exchange committee, and with the intent to 
injure and defraud the bank. In the flrst count the act is charged 
to haye been an embezzlement by the défendant of the notes in 
his custody as cashier; in the second count it is charged as a will- 
ful abstraction of the notes; and in the third count, as a willful 
misapplication of the notes. Embezzlement is the unlawful con- 
version by an officer of the bank to his own use of funds intrusted 
to him, with intent to injure or defraud the bank. Abstraction and 
misapplication are a conversion to his own use by an ofScer of the 
bank of funds of the bank which are not especially intrusted to his 
care. The next three counts, Nos. 4, 5, and 6, — one for embezzle- 
ment, one for abstraction, and one for misapplication, — differ from 
the flrst three in that they set forth the method in détail by 
which the conversion of the notes is charged to hâve been eflected. 
They aver that défendant procured one J. L. Bryan to exécute a 
note to the bank of |15,732, and gave him crédit for the same in 
an account on the books of the bank; that he then caused said 
crédit to be transferred to defendant's own account, by a charge 
of the same against Bryan, and a crédit to himself ; and that he 
then drew a check on his own account, payable to the bank, for the 
same sum, and in this way purported to pay the Berry notes, and 
withdrew them from the bank; that he knew Bryan to be insol- 
vent, and the collatéral attached to the Bryan notes, being |25,000 
par value of Ft. Thomas Land Company's stock, to be worthless; 
and that défendant did ail this with intent to injure and defraud 
the bank. The next six counts, from the seventh to the twelfth, 
inclusive, relate to a transaction of December 11, 1894,— the day 
before. The charge in each of them is substantially that défendant, 
being cashier of this bank, converted notes of A. S. Berry and the 
Newport Ferry Company, — two notes of the Newport Ferry Com- 
pany, and flve notes of A. S. Berry, — belonging to the bank, amount- 
ing to about |30,000, to his own use, and to the use of Berry and 
the ferry company, without the knowledge or consent of the di- 
rectors or of the exchange committee, and with intent to injure and 
defraud the bank. In the seventh count the act is charged as an 
embezzlement; in the eighth, as willful abstraction; in the ninth, 
as willful misapplication. The next three counts vary as the pre- 
vious three, but they are more elaborate, in that they set out in 
détail the method by which the alleged crime was committed. 
They aver that the défendant procured one E. W. Nickerson and 
H. C. Drake each to exécute a note for about |15,000 ; that he then 
gave them crédit on the books of the bank for the amount of thèse 
notes, respectively; that he then caused thèse crédits to be trans- 
ferred to his own account, by charges against Nickerson and Drake, 
and that he then drew a check against this crédit in favor of the 
bank, and in this way purported to pay the second séries of Berry 
notes, for |30,000 ; that when he did this he knew that Berry was 
solvent, and his notes were good, and that Nickerson and Drake 
were insolvent, and that the collatéral attached to the notes signed 
by them, which aggregated $30,000 par value of Jacobs Additional 
Land Company's stock, was worth but 25 per cent, of its par value; 
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and that défendant did ail this with intent to injure or defraud the 
bank. Tàe next six counts, from the thirteenth to the eighteenth 
counts, inclusive, relate to a transaction of Decemter 14, 1894. 
The charge in each of them, substantially, is that défendant, being 
cashier of the bank, converted notes made by himself, and belong- 
ing to the bank, amounting to something less than |15,000, to his 
own use, without the knowledge of the bank directors and exchange 
committee. In the thirteenth count the act is charged as an em- 
bezzlement of the note then being in the custody of the défendant 
as cashier; in the fourteenth count it is charged as an abstraction; 
and in" the flfteenth count, as a misapplication of the note. The 
next three counts vary as the previous three counts; but they are 
more elaborate, in that they set ont in détail the method by which 
the embezzlement, abstraction, or miS3.pplication was committed. 
They aver that the défendant procured one C. G. Mason to exécute 
a note to the bank for about |15,000; that he then caused the 
amount of the note to be credited to Mason, and caused the crédit 
to be transferred to defendant's individual account; that he then 
checked the same out of the bank, and purported to pay the de- 
fendant's note; that he did this knowing that his own note was 
good, and that Mason was insolvent, and that $25,000 par value of 
Ft. Thomas Land Company's stock, attached as collatéral to the 
Mason note, was worthless; and that ail this was done by défendant 
without the knowledge or consent of the bank directors or exchange 
committee, and with the intent to injure or defraud the bank, This 
séries of transactions makes about one-half of the case ; and I 
shall now state the propositions of law which should govern you 
in applying the évidence to thèse charges, and in detennining 
whether the guilt of the défendant has been established. 

In the first place, the law présumes that persons charged with 
crime are innocent until they are proven by compétent évidence to 
be guilty. To the beneflt of this presumption of innocence the de- 
fendant is entitled; and this presumption stands as his sufficient 
protection, unless it has been removed by évidence proving his guilt 
beyond a reasonable doubt. The burden is on the government, be- 
fore the défendant can be convicted, of establishing every essential 
élément of the crime charged, beyond a reasonable doubt, A rea- 
sonable doubt of guilt is a doubt growing reasonably out of the évi- 
dence, or the lack of it. It is not a captions doubt; not a doubt 
engendered merely by sympathy for the unfortunate position of the 
défendant, or a dislike to accept the responsibility of convicting à 
fellow man. If, having weighed the évidence on both sides, you 
reach the conclusion that the défendant is guilty to that decree of 
certainty that would lead you to act on the faith of it in the most 
important and critical affairs of your life, you may properly convict 
him. Proof beyond a reasonable doubt is not proof to a mathe- 
matical démonstration. It is not proof beyond the possibility of 
mistake. If, such were the standard of évidence required, most 
criminals would go unwhipped of justice. 

Having deflned the degree of proof required to establish every 
necessary élément of the crime charged, I corne now to point out to 



UNITED STATES V. YODTSEY. 



869 



you what are the essential éléments of the three crimes chargea in 
tlie flrst 18 counts, which must be establislied beyond a reasonable 
doubt if you should return tlie défendant guilty on any one of them. 
First, it must appear tliat this was a national bank, and that the 
défendant was its cashier; second, it must appear that the défend- 
ant converted the notes of Berry and himself to his own use and 
that of Berry; third, it naust appear that he did this without the 
consent or knowledge of the board of directors or its exchange com- 
mittee; fourth, it must appear that he intended by such conver- 
sion to injure or defraud the bank. In the embezzlement counts it 
must also appear that the notes charged to hâve been embezzled 
were intrusted by the bank to him as cashier. It is not disputed 
that this -was a national bank, or that the défendant was its cash- 
ier at the dates of the transactions under inquiry. It is not dis- 
puted that the Berry notes, the ferry company notes, and the Yout- 
sey notes passed from the possession of the bank to Berry and 
Youtsey, respectively, and inured to the beneflt of Berry and Yout- 
sey; nor is it disputed that at the same time the Bryan, Mcker- 
son, Drake, and Mason notes came into the bank, and that the 
books of the bank show that the proceeds of the, Bryan, Nickerson, 
Drake, and Mason notes were used by Youtsey to pay the Berry, 
ferry company, and Youtsey notes, and that the transactions were 
ail carried through by the défendant. The -question at issue be- 
tween the government and the défendant is whether this was a 
genuine transaction, — a real discount of the Bryan and the other 
notes for cash, and the use of the cash to pay the Berry and Yout- 
sey notes; or whether this was a mère palpable snl^titution of 
worthless pap«r for good paper, bearing the semblance of discount, 
but in reality being a mère cloak for slipping good paper of Berry 
and défendant ont of the bank, and leaving in its place notes of 
little or no value. I shall allude to this issue more at length in 
the discussion of the évidence; but I pass on riow to consider the 
ultimate facts which the government must establish, and on which 
the issue just stated has an important bearing. 

The flrst point in issue is whether the government has established 
beyond reasonable doubt that what Youtsey did with respect to the 
Berry and Youtsey notes, and the Bryan, Nickerson, Drake, aud 
Mason notes, was not known to the board of directors or to the 
exchange committee, and consented to by them at or before the 
time when it was done, on December 12, 13, and 14, 1894. If the 
board or the exchange conamittee authorized him to discount the 
four notes which appear to hâve been discounted, it would not hâve 
been a crime on his part to bave persuaded the makers of the notes 
to allow him to use the proceeds to pay his own indebtedness. In 
that case, if the bank was injured, it would hâve been with its own 
consent, expressed through its govemifig board. If the board or 
the exchange committee consented to the substitution of the new 
notes for the old notes, certainly the défendant could not be held 
under this indictment. On the other hand, it is sufiflcient with re- 
spect to this issue if the government has %hown to your satisfac- 
tion, beyond a reasonable doubt, that neither the board of directors 
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as a board, nor the exchange committee as a committee, nor a 
majority of either as individuals, knew of or consented to the dis- 
count of the new notes, or the substitution of the new notes for 
the old (if that was the real transaction), before the transaction 
was a completed one, and before the Berry and Youtsey notes were 
gone from the bank. Evidence as to the knowledge of the directors 
of the Bryan and the other notes after the Berry and Youtsey notes 
were gone was only permitted as reflecting upon the question wheth- 
er the directors knew how the notes came into the bank when they 
did corne in. The fact in issue is, did they know of the first ré- 
ception of thèse notes at the time they weré received? Did they 
consent to their réception and discount at the time the Berry and 
Youtsey notes were taken out? If they did, the défendant must go 
acquit on thèse charges; If they did not, it is no défense that they 
may hâve afterwards learned of the transaction, or of the présence 
of the notes in the bank. The principle on which rests the re- 
quirement that the govemment shall show that there was no con- 
sent by the board of directors to the défendant'» acts before convic- 
tion is that one cannot steal what is given him, and cannot em- 
bezzle that which his principal consents that he may take. The 
question hère really is, did the bank consent, by its goveming board 
or its exchange committee, to the acts of Youtsey, which are char- 
gea to be criminal, before they were done, or at the time? If so, 
then he cannot be held on thèse charges. 

As to the second point in issue, which is the intent to defraud or 
injure the bank, necessary to establish the crime: It is not a 
crime for a cashier to discount bad paper, or accept for collatéral 
worthless securities, unless the act is accompanied by an intent to 
defraud the bank. That must appear aifirmatively. By way of 
inducement to show the intent, the indictment avers that Bryan 
M'as insolvent, and that the collatéral was worthless, and that the 
défendant knew thèse facts. If you flnd that Bryan and the others 
were insolvent, and that the collatéral to each of the notes was 
worthless, or worth much less than the face value of the note, — 
if you flnd that the défendant knew that the Berry and ferry Com- 
pany and Youtsey notes were good, that Bryan and the others were 
insolvent, and that the collatéral was worth much less than the 
notes it purported to secure, and that he did not believe either that 
Bryan and the others would pay the notes they had signed, or that 
the collatéral was of value sufQcient to pay the notes, — ^the pre- 
sumption is that the défendant intended the natural conséquences 
of his own act, and therefore intended to injure or defraud the 
bank, though this presumption is not conclusive; and it is for you 
to détermine from the eircumstances whether this presumption is 
maintained or rebutted; and, if you do not beyond a reasonable 
doubt think that the presumption is the right one, then it is your 
duty to acquit. Anà, if this be true, — what I hâve aWeady stated 
with référence to the belief of the défendant and his knowledge, — 
the presumption of intent to defraud or injure the bank would not 
necessarily be negativecî because there may also hâve been présent 
another motive, and that the chief one, if they were substitutions. 
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to wit, the purpose to make it appear to the comptroller that Berry 
and the défendant had paid their notes, if in fact the défendant 
knew that what he did would injure the bank. Of course, if he did 
not believe that he was going to injure or defraud the bank by 
thèse transactions, and had only the single purpose to comply with 
the comptroller's directions by transferring the debt from himself 
and Berry to others, without préjudice to the bank, then you could 
not flnd the intent to defraud, even if the sequel was in fact dis- 
astrous to the bank. But his désire to avoid the further criticism 
of the comptroller by making the debt appear in the names of others 
would not necessarily exclude the intent to defraud if you flnd that 
he really believed that what he was doing was taking from the bank 
something of value, and replacing it with something comparatively 
worthless. The intent to defraud is not necessarily an intent to 
wreck the bank. It may be only an intent for his own purposes to 
injure the bank by the particular transaction, and may consist with 
a désire generally that the bank in other respects shall prosper. 

Evidence has been introduced to show that the défendant has been 
afflicted for some years last past with occasional attacks of epilepsy, 
and it has been stated by witnesses, médical and otherwise, that such 
attacks render the patient entirely unconscious for a short time, and 
take" from him the normal use of his mental faculties, especially his 
memory, for a greater or less period immediately following each at- 
tack, even after consciousness has apparently returned, and that dur- 
ing this period he could hardly be said to distinguish between right 
and wrong. There was also évidence to show that such attacks 
hâve a tendency to impair the subject's mental faculties permanently, 
and especially his memory and his judgment. Now, one who can- 
not distinguish between right and wrong by reason of a diseased 
mind cannot be convicted of crime for an act done by him when in 
that mental state. The presumption is that ail men are sane; but 
if, in the face of that presumption, the évidence is sufiScient to raise 
a reasonable doubt in your mind that, at the time any act was com- 
mitted by the défendant which is made the subject of the charge 
hère, he was not able to distinguish between right and wrong, 
it is your duty to acquit him of that charge. .You may also con- 
sider the mental condition of the défendant, though short of insanity, 
as a circumstance in reaching a conclusion whether he had the intent 
or knowledge essential to be proven in the conviction of any or ail 
of the charges in this indictment. In considering the mental condition 
of the défendant at any time, you are not confined to the médical évi- 
dence or to direct évidence of his mental condition; but you should 
also consider the surrounding circumstances, the work actually done 
by the défendant, the mental strength necessarily required, if any, 
to do the work he did, and the probability or improbability that one 
engaged in the discharge of the duties of his oiBce and thç carrying on 
of his several enterprises could be mentally unsound to any appréciable 
extent, either in memory, in judgment, or in ability to distinguish be- 
tween right and wrong, and still be permitted by his friends to continue 
in charge of the bank and other business transactions of importance. 
The mental condition of the défendant which is important hère is 
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that ip jPçcember, 1894, and in the year foUowing. His later condi- 
tion, except as reflecting çn the evidential weight to be given to his con- 
versations with Hayes and Wilshire, is not espedally material. It 
may indicate the progress of the disease, and throw a backward light 
on its historyj but the rpal question is, what was the mental condition 
of the défendant in 1894 and 1895, two or three years bef ore the fail- 
ure of the bank, and one or two years after the violent fits of epilepsy 
ûrst began to seize him? I shall allude to this subject again when I 
discuss the false entry charges. 

And now, gentlemen of the jury, I hâve concluded my charge upon 
the law in respect to the flrSt 18 counts, and I corne to a hasty review 
ofthefacts. You are the sole judges of the facts. The responsibility 
is wholly with you. In the fédéral courts, however, it is within tho 
proper sphère of the judge to assist the jury, so far as he is able, 
in analyzing the facts and stating the issues which arise thereon, 
provided he makes it cleaç, as I wià to make it dear to you, that you 
are the sole judges of the facts, and are entirely warranted in rejecting 
my recollection of the testimony, and in declining to accept any sugges- 
tion I may make in regard to it. 

Upon the issue of the knowledge of the directors of the discount of 
the four notes of Bryan and the others, the government has introductJ 
every director who was a director in December, 1894, and each director 
has said with more or less positiveness that he never heard of thèse 
nptes until some time after they were in the bank. Mr. Robson said 
he heard of one of the; notes some time in December. Whether that 
was before or after may not be clear; I mean, before or after they came 
into the bank. Spinks and McCracken, the exchange committee for 
that month, are quite sure that they never approved them as a com- 
mittee. For the défendant it is pointed out that the notes were regu- 
larly entered on the discount register and the other books, and that it 
was open to the directors, and especially to the exchange committee 
and to the président, Dr. Gunkel. I may say, in passing, that the 
fact that thèse notes were ail set out on the books of the bank, and 
also their renewals, is put before you as a signiflcant circumstance that 
the défendant had nothing to conceal with respect to them. Whether 
this grew out of a feeling of security that the défendant had with réf- 
érence to his controi of the directors, or grew out of a feeling of inno- 
cence on his part that he had not done anything wrong, is a matter for 
your considération. The défendant further, with respect to the knowl- 
edge of the directors, points out that this was at a critical time in the 
history of the bank, when especial attention had been called by the 
comptroUer to the Berry and Youtsey notes, and that their payment or 
removal from the bank was very likely to direct attention to the mode 
in which they were withdrawn; that the four new notes were for 
$60,000 in the aggregate, and were quite likely to invite the attention 
of any one giving the slightest perusal to the discount register. For 
the government it is responded that the board of directors was not 
made up of bright business men, but of men with little or no bankins» 
expérience, and of not startlingly keen perceptions, and that they ail 
looked to and leaned on Youtsey in spite of the warning they had re- 
ceived from Washington. The only direct évidence that any one 
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of the dîrectors knew of the discount of any of the notes at the time 
is Drake's statement that he told Gunkel of Youtsey's proposai to him 
in respect to the note to be given. Gunkel remembers tlie conver- 
sation, but says that Drake merely asked him whether Youtsey was 
good ûnancially. Both agrée that Youtsey had referred Drake to 
Gunkel; and this is entitled to weight in considering -whether Yout- 
sey was attempting to conceal what he was doing from Gunkel. It is 
the duty of the jury and the court to reconeile conflicting statements 
when they can; and one relevant query in this case, therefore, would 
seem to be whether Drake may not hâve said one thing, and Gunkel 
understood another. You hâve seen them both on the stand, however, 
and you caa judge. Even if Gunkel knew of the Drake note, however, 
this would not be the knowledge or consent of the board or the ex- 
change committee, unless notice of the fact was communicated by 
Gunkel to his directors or fellow members. It was brought ont in 
cross-examination of some of the directors and of the employés of the 
bank that the cashier did discounting at hours when the exchange 
committee was not in session; and there is also some évidence that 
the discount register was not always taken by the exchange commit- 
tee. Some of the évidence seems to show that they took the discount 
register, and examined it more closely, towards the latter part of 
the bank's existence. The question which you hâve to answer is 
whether Youtsey had an opportunity to take in the notes without 
Consulting any of the directors, and, having the opportunity, whether 
he improved it. Was his position in the bank such that he would 
feel able to carry out a plan like the one under discussion, without 
fear that after tiie thing had been done, and his directors gradually 
became aware of it, he could be reasonably sure that they would not 
attempt to undo it? You must, in considering this question, give 
weight to ail the surrounding circumstances, and crédit statements 
where you can, rejecting only that which is inherently improbable. 

And now as to the intent: This is naturally arrived at by study- 
ing the transactions closely. Were thèse discounts real, genuine 
transactions, by which the makers of the notes got the cash, and 
then tumed it over to Youtsey, or were they merely part of a scheme 
to give the appearance of business transactions as a cloak to a mère 
substitution of new paper for old, the new papers to be signed by 
those wht)se insolvency rendered them free from embarrassment in 
assuming a large obligation? You hâve heard the évidence of 
Bryan, Nickerson, Drake, and Mason, and will make up your mind 
as to Youtsey's purpose in the matter of his conversation with them 
and from other circumstances. If the collatéral which he put up 
on each note he believed honestly wàs ample security for each note, 
when it or its renewals should become due, it would be strong ground 
for concluding that his motive hère was not to injure or def raud the 
bank, but only to help it out by relieving it from the disciplinary 
measures which the comptroller might take with it were the Berry 
and Youtsey notes to continue in the bank. 

As to the value of this security you hâve heard much évidence. 
The actual sale of the stock, of which Youtsey was aware, was from 
50 to 60 cents on the dollar for the Jacobs addition, and from 25 to 
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33 cents on the dollar for Ft. Thomas. The stocks had no market 
value, the évidence seems to show; but the witnesses give their judg- 
ment from their knowledge of the property that the Jacobs addi- 
tion was worth par, and the Ft. Thomas Land Company stock from 
50 cents to par. If the Jacobs addition stock was worth 50 cents 
only, the collatéral would not pay — I mean the collaterals on those 
notes secured by it — more than half the notes it secured. If the 
Ft. Thomas was worth but 25 cents, — for which Youtsey and two 
others sold some of it, in November, 1894, — it would not pay one- 
half of the notes it secured. But the question is not what we think 
about the stocks when they seem to be unsalable, but what were 
they worth in 1894, and what did Youtsey really believe they were 
worth? The panic occurred in the spring of 1893, some 18 months 
before the transaction. It is said to hâve had little effect on land at 
flrst. How that is you must judge. In considering what Youtsey 
really believed as to this stock, as collatéral, you may consider that 
he was, discounting notes for four months as a banker. If he was 
discounting them as a banker, and if he did discount them, you may 
properly ask yourselves whether he thought this was good collat- 
éral to realize on in that short time, when it had no market value. 
However, it is ail a question of his honest belief ; and if, by re- 
newals, he really believed that it would pay the debt, you must 
give him the beneflt of that fact in determining his intent in the 
matter, and, finding it in the affirmative, acquit him, — that is, if you 
do find it in the affirmative. You may also give such weight as you 
think it ought to hâve, as bearing on his honest belief and purpose in 
this matter, to the évidence concerning his epilepsy, and its influ- 
ence on his judgment, in 1894. Mckerson, Bryan, and Drake were 
ail insolvent, so they testify. Mckerson says he told Youtsey that he 
was, and as Bryan and Drake were mère clerks, and hardly more 
than 21 years of âge, it would hardly seem reaâonable that Youtsey 
regarded them in any other light. Mason's statement you must 
weigh as best you can. If you believe him not to be mistaken, he 
was solvent. His account of the stock transaction is hardly con- 
sistent with Youtsey's report of his obligation to pay the Mason note, 
made to Wilshire, according to Wilshire's statement; but he was 
introduced by the govemment, and the party introducing a witness 
is usually supposed to vouch for his veracity. However, you must 
judge of him as you saw him and heard him. 

With this very hasty review of the évidence, leaving out many of 
the circumstances which you must properly consider on the Berry 
and Youtsey note transaction, I leave them to you, after reminding 
you again that you are the sole judges of the facts, and that no 
statement of mine, either as to what the évidence is or what its 
effect is, ought to control you, if it does not accord with your rec- 
ollection or your judgment. 

And now, gentlemen, having finished the discussion of the law and 
évidence under the flrst 18 counts, and the Berry and Youtsey notes 
transactions, we corne to the counts which charge the défendant with 
making, or causing to be made, false entries upon a blotter of the 
bank and the report to the comptroller of the currency, with the in- 
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tent to deceive the directors of the bank or the agent of the comp- 
troller. The nineteenth, twentieth, twenty-first, and twenty-second 
counts are based on the four entries made in the blotter, in accordance 
with the slip handed to Winter by Phillips, by which it ia said that 
the account of the First National Bank of Cincinnati was made to 
show a balance of |25,000 to the crédit of the Newport Bank, when 
the account, if truly stated, would hare shown a balance of $25,000 
to the crédit of the Tliird National Bank. The entries are four. The 
first is an entry showing an addition to the deposits of |12,500; the 
second, an entry charging the Third National Bank with 112,500; the 
third, an entry showing a réduction in bills discount, held by the New- 
port Bank, by sale, payment, or renewal; and the fourth, a charge 
against the Third National of |38,775.56. The twenty-third, twenty 
fourth, and twenty-fifth counts charge that false entries were made, or 
caused to be made, in the report to the comptroUer by the défendant, 
with intent to deceive the directors of the bank and any agent of the 
comptroUer, by which the amount due from the reserve agents was 
increased from $3,206.87, as it should hâve been, to |30,029.95; the 
amount of légal tender notes was increased from |27,642, as it really 
was, to $47,642 (the indictment says from $17,642, but I assume that 
that was a mistake; at any rate, it is immaterial); and the amount 
due to reserve agents was decreased from $24,968.25, the proper and 
true amount, to $516,27, — ^that is the amount due from the Newport 
Bank to the First National Bank of New York. The défendant can- 
not be convicted under thèse seven counts unless it is first shown that 
he made them, or caused them to be made. If the défendant directed 
Phillips to increase the reserve $50,000, by making entries on the 
books of the bank which would falsely show that the Third National 
Bank owed defendant's bank $25,000, instead of the defendant's bank 
owing the Third National Bank $25,000, as the fact was, and Phillips 
made entries effecting such resuit, the défendant is responsible for 
the making of those entries, under this indictment, exactly as if he 
had made them with his own hand. If the défendant wrote out the 
report to the comptroUer, and directed Winters to copy same, and the 
copy was sworn to, and became the report, the défendant is as respon- 
sible under the indictment for the false entries made therein as if he 
had made them with his own peu. The défendant cannot be con- 
victed under thèse counts, unless it appears beyond reasonable doubt 
that, by such false entries, he intended to deceive either the directors 
of his bank or the agent of the comptroUer. If, however, he knew the 
entries were false, he must be presumed to hâve intended the natural 
conséquences of his act; and therefore, if the report was calculated to 
deceive those reading it, he must be presumed to hâve intended to 
deceive those to whom the report would come. The presumption is 
not conclusive, but it is the natural one. 

And now I come to the évidence as to the false entries. If you do 
not believe that Phillips went to Youtsey's house on the evening of 
December 7th, Saturday, and had the conversation he reports, then you 
must acquit the défendant on the nineteenth, twentieth, twenty-flrst, 
and twenty-second counts, for his guilt rests solely on that conversa- 
tion. Now, did it occur? Phillips says it did. He is a confessed 
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accomplice of Youtsey in the alleged crime, if it was commilted by 
both; and it is the duty of courts and juries to accept the statements 
of aecomplices with caution; but, if it did net occur, the questions 
which arise are two: Why did he make the f aise entries as to which 
there seems tô be no doubt? And, second, why does he take the 
stand, and expose himself to the necessary obloquy which his confession 
involres? The answers suggested to thèse queries are that he has a 
présent motive to testify falsely against Youtsey to save himself from 
prosecution, and that he had motive enough to save the bank from the 
comptroller by making false entries because he owned 40 shares of its 
stock. The weight of thèse suggestions you must consider. Phillips 
is corroborated by Winter's statement that he asked Youtsey twice 
whether the |38,000 charged to the Third National Bank was ail right, 
— during the week after December Sth, — and that Youtsey answered 
that it was, or that he knew about it; and by Hayes' account of Yout- 
sey's assumption of ail responsibility for thèse false entries in April or 
May, 1897. Opposed to this is the statement of Miss Hopkins, the de- 
fendant's sister-in-law, and T. O. Y'outsey, his son, that défendant had 
had an epileptic fit on Friday, December 6, 1895, and was at home ail 
that day and aU day Saturday, and that Phillips did not come to the 
house and talk with défendant, as he says he did. You may estimate 
the weight oiÇ this évidence in the light of the difiiculty that one would 
naturally hâve in being entirely clear as to what happened two years 
ago on a particular Saturday, — what happened two years ago on a 
particular Saturday in respect to a matter which was then of less inter- 
est than now; and, on the other hand, may consider the circumstan- 
ces then existing which might serve to hâve flxed the events of the day 
more clearly than usual in the mind of the witnesses, such as the fit 
of the day before, and other things. It is your duty to reconcile, as 
far as you can, conflicting statements of witnesses; and the question 
for you hère is whether it is more reasonable to suppose that thèse 
two witnesses are mistaken in their statements than that Phillips has 
committed wjllful perjury, because he can hardly be mistaken. How- 
ever, if the évidence of Miss Hopkins and young Youtsey raises a rea- 
sonable doubt in your minds as to Phillips' visit, you must give the de- 
fendant the benefit of it, and acquit him on thèse four charges in rela- 
tion to false entries in the blotter. H, however, you believe that 
Phillips did go to see the défendant, you must consider whether he was 
in a condition of mind to know what he was doing, and to distinguish 
right from wrong. He had had an epileptic fit 36 hours before. Did 
that, in 1895, unfit him to transact business? You know the évi- 
dence. It appears that he not infrequently went to the bank the same 
day that he had the fit, and remained some time. It is said that he 
was not himself on such occasions. If, however, on Saturday night, 
he had the mind to conceive the plan to call Phillips to him, and direct 
the course which Phillips; took, it would be a circumstance tending to 
show that the: confusion conséquent upon such a fit had left him. If, 
however, you hâve a reasonable doubt of his sanity, and his ability 
to distinguish between right and wrong at that time, you ought to ac- 
quit hinj on counts 19, 20, 21, and 22. But, if you find that he did hâve 
the talk with Phillips which Phillips says he had, thèn you must con- 
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sider what it meant, and how far it involyed the défendant in the crimes 
cliarged against him in counts from Nos. 19 to 22, inclusive. 

In the outset, I called jour attention to the requirement of the na- 
tional banking act, that this bank must always hâve on hand cash equal 
in amount to 15 per cent, of the money which its depositors had left 
with it, and 15 per cent, of the bank notes or currency which, under 
the law, it was permitted to issue. This, as you will see, is a very nec- 
essary rule, because otherwise, if a bank lent out on interest ail the 
money deposited by its depositors as soon as it came in, it might very 
well happen that some depositors might wish to draw out on checks 
more than others had put in, and there would be no money to pay them. 
Hence the importance of maintaining a lawful money reserye. When, 
however, the bank has loaned more money than it should loan to cer- 
tain individuals, who either will not or cannot pay up, there is some- 
times great diflSculty in keeping cash enough on hand to meet this régu- 
lation of law. The letters of the comptroller read in évidence hère 
show that this was one of the great difSculties under which this bank 
was laboring, and that it was largely due to the slowness with which 
many of those who borrowed money of it paid their notes. Let us 
assume that the lawful money reserve of a bank is |75,000, and it has 
loaned out on notes $50,0,00. Now, suppose it has on hand cash amount- 
ing only to $50,000, instead of the required $75,000. Now, the natural 
way to make that lawful reserve good is for the bank to collect $25,000 
of its loans, and make its cash up to $75,000. But perhaps its notes 
are not due to that extent. Well, it can sell notes outright to some 
other bank for $25,000; and, by putting on the back of the notes 
the words 'Without recourse," it can rid itself of any liability on those 
notes, and in this way can get the money without assuming any obli- 
gation; or it can rediscount notes to the extent of $25,000 with some 
other bank, — that is, it can indorse the notes, and transfer them to the 
other bank, agreeing by its indorsement to pay the notes thus trans- 
ferred if the makers of the notes do not. The rediscount is, in a sensé, 
a loan. I hâve already said to you that the lawful money reserve 
need not ail be kept in the vaults of the bank. It can be deposited 
with another bank, called its "reserve agent"; that is, its agent for 
holding part of its reserve. Now, then, if the notes which are sold 
or rediscounted are sold or rediscounted to the reserve agent bank, 
that bank need not send the cash to our bank's vaults; it can just 
enter up a crédit of that amount on its books, to be drawn against 
by our bank on checks or drafts; and it is just as much a part of the 
lawful money reserve as if it were in our vaults. Thus, you see, the 
account between a bank and its reserve agent plays a very important 
part in the question of lawful money reserve. If, by entries in this 
account, the bank shows that it has sold notes to its reserve agent, and 
has obtained a crédit in this account to the amount of the notes, when 
in fact it has not done so, it has made a false entry, which indicates 
that it has more in its lawful money reserve by thp amount of the 
notes than it really has. 

With this explanation, let us construe the meaning of Phillips' évi- 
dence. He says that the défendant told him, by entries on the books 
of the Newport Bank, to change the account between it and the Third 
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National Bank in such a way that the account would show that tlie 
Third National Bank owed the Newport Bank |25,000, instead of the 
Newport Bank's owing the Third National Bank $25,000, as it really 
did. In this way, you observe, the lawful money reserve of the 
Newport Bank would be increased |25,000 apparently, while tlie 
account would be made false by |50,000. Now, what did Phillips do ? 
He made one entry, he says, which purported to show that Spinks had 
deposited a check for $12,500 in the Newport Bank, when in fact he 
had not; that is, the deposit account of checks deposited was increased. 
This was false. He made another to show that the Newport Bank had 
sent this check to the Third National Bank, and had received a crédit 
of $12,500 for it. In this way he represented by thèse two entries 
that the bank had more assets of money and notes together than 
it really had. In addition to this, he made an entry showing that 
the Newport Bank had turned into cash, by sale or collection, $38,775 
of its notes, and another entry showing that this amount had been 
deposited to the crédit of the Newport Bank with the Third National 
Bank. As a matter of fact, it had not turned into cash, by sale or col- 
lection, any of its notes; so Phillips testifles, and so the books show. 
In this way he gavfe the Newport Bank a crédit of $50,000 with the 
Third National Bank which it did not hâve,. and brought up its ap- 
parent money reserve, as shown by its books, by, at least, $25,000. 
Phillips says this was done with a view to the report to the comptroller, 
as suggested by Youtsey, which it was expected the bank would hâve 
to make in a short time thereafter, of the condition of the bank, and 
which it did hâve to make in fact, as of the condition of business, on 
December 13th, about a week later. In this report the entries di- 
rected by Phillips necessarily had the effect of increasing the lawful 
money reserve by, at least, $25,000. I mean the effect of the entries 
in the blotter, carried into the other books of the bank, increased the 
lawful reserve on the report to the comptroller as of the 13th of De- 
cember. 

Now, it is pointed out on behalf of the défendant that, even if it be 
true that Phillips had the talk he says he had with défendant on the 
evening of December 7th, the défendant did not tell him to introduce 
a false entry as to a deposit of a check by Spinks to the amount 
of $13,500, and, therefore, that he cannot be held responsible for 
that entry, and its counter charge of the same amount to the Third 
National Bank. Whether this is true is for you to détermine, — ^whether 
what he did was within the directions which he says were given to him. 
Phillips says défendant told him to make entries changing the balance 
in favor of the Third National Bank, and against the Newport Bank, 
so that it should be a crédit of $25,000, instead of a débit of $25,000. 
That involved false entries to the extent of $50,000, and the Spinks 
entries were used by Phillips to make up $12,500 of the change of 
$50,000. If this went beyond the suggestion of the défendant, and 
was not within his gênerai directions, he cannot be made responsible 
for Phillips' acts in respect to the Spinks entries; and you must say 
how that is. 

It is further claimed on behalf of the défendant that the condition 
of the account between the two banks was such that the défendant 
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might very well hâve had no intent to deceive in suggesting a change 
of 150,000 from one side to the other of the account. On November 
22 and November 23, 1895, the Newport Bank, through Youtsey, depos- 
ited, as gênerai collatéral to secure overdrafts, |50,000 in round num- 
bers in notes indorsed by it; and thèse were still in the Third National 
Bank when Youtsey is said to hâve directed the entries. Youtsey 
had authority from the board of directors to rediscount paper at the 
Third National Bank, and the claim made in his behalf is that he in- 
tended to rediscount this collatéral in the Third National Bank, or 
sell it to the Third National Bank, and in that way at once make good 
the false entry of f50,000 which he is said by Phillips to bave directed. 
If this had been done when he returned to the bank, or shortly after, 
it would certainly hâve a very strong tendency to show that, though 
the entry was false, it was not meant to deceive anybody. You will 
observe that the contention assumes that he might hâve rediscounted 
the notes he had with the Third National Bank by merely asking for 
it. The sequel would hardly seem to support this assumption, because 
in January, 1896, folio wing the December, 1895, when this took place, 
the Third National Bank, in rediscounting |40,000 of the bills dis- 
count of the Newport Bank, required the directors of the Newport 
Bank to sign a bond for |50,000 as security. Again, if Youtsey 
had intended such a disposition of the entries, you may inquire of your- 
selves why the entry of $38,775.56 of a false charge to the Third Na- 
tional Bank remained in the books and accounts of the Newport Bank 
until March 14, 1896, some three months later, as Winter points out 
in the book. Winter says that the défendant was flguring from the 
booJis every day how the Newport Bank was standing with the other 
banks. Had a rediscount of the collatéral notes with the Third 
National Bank been intended, the notes would hâve had to appear in 
the rediscount column of the report to the comptroller as a liability of 
the Newport Bank; whereas the entry as made and as allowed to re- 
main on the books of the bank was that of a payment of the notes, 
or a sale of them, without any liability remaining on the part of the 
Newport Bank in respect of the notes thus sold. If the défendant 
did not intend the entry to be false, you may properly consider why 
he did not rectify it as soon as he returned to the bank if he had his 
attention called to it by Winter, as Winter states; or why, if he in- 
tended a rediscount of paper, he did not go to the Third National 
Bank, and make the entry true, which, as it stands, bas nothing to 
justify it. But it is said that the false entry was most foolish, be- 
cause so easily discovered by the comptroller or his agent. The length 
of time the entry remained on the books without détection by the 
comptroller would seem to indicate that it was not so easy of discoveiy 
as has been suggested. Still, if the présence of |50,000 of collatéral 
in the hands of the Third National Bank from the Newport Bank at 
the time this entry was made raises a reasonable doubt in your mind 
as to the intent of Youtsey to deceive the comptroller in respect to 
this entry, you must acquit him of this charge. In respect to my 
suggestions on this charge I wish to repeat that you may properly re- . 
ject them if they strike you as of no weight. You are the sole judges 
of the fact, and yours is the responsibility. As to the |12,500 item, 
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OPJiillîps does "not say tiiàtToutsey told him éxpressly about that. 
Ydatsey, he says, only told Mm to make a change of $50,000, and he 
used the $12,500, adding it to deposits, and charging the Third Na- 
tional Bank with it, in order to make up the |50,000. The defend- 
ant's relation to this is more remote than to the |38,000 item; but if 
you crédit Phillips, and think that the f 12,500 item was reasonably 
within the directions given, he is responsible for both. 

Coming now to the twenty-third and twenty-fifth counts, the false 
entries charged against the défendant are both of them involved in the 
false entries already referred to. If the défendant had no knowledge 
of the Phillips entries, or if, by reason of impairment of his memory by 
disease or for any other cause, you hare a reasonable doubt that he did, 
then he should be acquitted on thèse counts. If, however, you find 
him guilty of directing those Phillips entries with intent to deceive, 
you will hâve to consider the relation of the entries in the report to 
the entries of December 7, 1895, and détermine how great the proof, 
if any, of his guilt upon thèse counts, 

The twenty-fourth count stands by itself, It relates to the item of 
147,000, légal tenders in the comptroUer's report, which Hengelbrok 
says was false, because he was counting as légal tendèr upon that day 
a mémorandum of an overdraft of Spinks for |20,000; that he began to 
do this, by direction of the défendant, oc September 26th,after an argu- 
ment witi the défendant; that he expected payment of the overdraft 
from day to day; that défendant wished it counted because they were 
expecting to be called on for a report in a few days, and he wished to 
strengthen the cash; that there were constant calls over the téléphone 
upon Spinks to make the overdraft good, but that he did not do so until 
January; Did the défendant know that this was in the cash, — that 
this overdraft was counted in the légal tender when he made the report? 
He adopied, it is said by both Phillips and Hengelbrok, this method 
of ah bverdraft, in order to force Spinks to pay, ànd the pressure on 
Spinks TX^as daily. The natural question which stiggests itself is: Is 
it possible that the défendant would not hâve known whether that 
overdraft was paid when he made his report in December, — the over- 
draft by Spinks for $20,000, which he hfid himself directed to be car- 
ried as a mémorandum? If it is possible, then he should be acquit- 
ted. If, however, he did know it, and yet caused it to be entered, an 
entry of légal tenders which included that overdraft would be false; 
and, if calculated to deceive; it is to be presumed that défendant intend- 
ed the hatural conséquences of his own act, though this presumption 
is not COnclusive. ' 

In conclusion, I wi^ to add that the défendant is not on tri^l for the 
failure 6f the bank, nor fôr mismanagement of its affairs, nor for gên- 
erai loéses of stockholders, but only for spécifie offenses charged in the 
indictment; and the condition and management or mismanagement of 
the bank are only to be considered as they reliect light upon and fur-, 
nish a motiv« for or otherwise explain the acts' of the défendant and 
the othet parties to the ti«nsaction we hâve invéstigàted. 

And now, gentlemen of the jury, I am donc. I commit the case to 
you, confident that you will do justice between the United States and 
the prisoher at the bar. He is most unfortùnate in his bodily and 
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mental affliction. His family deserve the profound sympathy of every 
one. If you shall find that eitlier by reason of his mentajl condition 
when the acts hère charged as crimes were committed, if they were corn- 
mitted, or by reason of affirmative évidence, you hâve a reasonable 
doubt of his guilt on any one charge, acquit him of it; but if he is guilty 
on any one charge, or more, his unf ortunate condition or your natural 
sympathy for him should not and will not prevent you from doing your 
duty, unpleasant as it will be. The case is in yoùr hands. The clerk 
will hand you forms of verdict. 

The jury retumed a verdict ot guîlty on every court t, except the twenty- 
slxth and twenty-seventh, as to whlch, in accordanee with the Instruction 
of the court, the verdict was not guilty. 



UNITED STATES v. LORING et al.i 

(District Court, N. D. Illinois. January 2, 1884.) 

1. PosT Officbs— Power op Congrebs to Regtilatb Use of Mails— Crimi- 
HAL Offenses. 

The constitutional power of congress to establish post offices and post 
roads embraces the régulation of the entire postal System, and includes 
as a necessary incident the right to détermine what may be carrled in 
the mails, and what shall not be, and to impose penalties for the viola- 
tion of its régulations to be enforced, through the courts, such as are 
contained In Rev. St. § 5480.2 

8. Same— Offense aqainst Postal Laws— Indictmbnt. 

An Indlctment under Rev. St. § 5480, charging that défendants devised 
a scheme to def raud by pretending to hâve established a f und whlch they 
designated as "Fund W," to be used for purposes of speculating, and by 
soliclting the sending and Intrusting to them of money for investment 
In such fund, for the purpose and with the intent of converting such 
money to thelr own use, in fraud of those sending it. In pursuance of 
whlch scheme défendants placed letters and packets in a post office, or 
recelved letters and packets from a post office, sufficiently informs the 
défendants of the particular scheme relied on as fraudulent, and also 
enables the court to know that, if consummated as charged, such scheme 
would resuit In the perpétration of a fraud. 

8. Bame — General Averments op Indictmenï — Office of Bill of Particu- 

LABS. 

An indlctment under Rev. St. § 5480, is not insufflcieut as belng too 
gênerai, because it avers that défendant placed in the post office letters 
and packets addressed to persons to the grand jurors unknown, nor be- 
cause It does not set out the contents of such letters or packets, the rem- 
edy of défendants if they désire more spécifie Information being by mo- 
tion for a bill of particulars. 
4 Same — Essentials of Ofpesse. 

It Is not necessary that the contents of letters charged to hâve been 
placed in a post office in pursuance of a scheme to defraud should show 
the fraudulent character of the scheme, and hence such letters need 
not be set out in an indlctment. 

1 This case has been heretofore reported in Pagin's Fédéral Précédents & 
Forms, 225, and is now published in this séries, so as to include therein ail 
circuit and district court cases elsewhere reported which hâve been inad- 
vertently omitted from the Fédéral Reporter or the Fédéral Cases. 

2 As to nonmailable matter in gênerai, see note to Timmons v. United States, 
30 C. O. A. 79. 

91 F.-56 
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6. Samb— Spbcif-ïino Détails of Fraud. 

An Indlctment charging that défendants placed letters In a post office 
in pursuance of a scheme to defraud, by induclng others to send them 
money with intent to convert such money to their own use, need not 
speclfy the manner in whicli such conversion was to be accomplislied. 

6. SAME— SCHBME TO DEFHAUD. 

A scheme need not be unlawful In Itself, or constitute a fraud, eittier 
at common law or by statute, to be a "scbeme or artifice to defraud," 
wJthin Eev. St. § 5480. It Is enough If Its purpose is to defraud other 
persons of tlieir money. 

7. Same— Chakgikg Sepahatb Offenses in Samb Indictment. 

The last clause of Rev. St. i 5480, autborizing tbe joining of offenses 
to the number of three in the same indlctment, means offenses relating 
to separate frauds, and is not a limitation of the right to include in one 
indictment any number of counts charging différent acts in pursuance 
of the same fraudulent scheme. 

W. 0. Goudy and E. A. Storrs, for défendants. 

BLODGETT, District Judge. In this case, upon the rendition of the 
verdict, motions for a new trial and in arrest of judgment were made 
by the défendants. Thèse motions hâve been argued together, and 
the positions of counsel will be considered and disposed of as on one 
motion. The points made on the motion in arrest involve the suf- 
flciency of the indictment, and will be flrst considered. Thèse points 
are: (1) That section 5480, under which this indictment is framed, 
is unconstitutional, on the ground that congress bas no power, imder 
that clause of the constitution which authorizes it to "establish post 
offices and post roads," to pass the act in question; that this section 
of the Revised Statutes and section 3929 are to be construed together, 
and, when so construed, clothe the pôstmaster gênerai, who is a mère 
executive oflScer, with judicial powers, which powers can only be exer- 
cised by a properly constituted court or judicial offlcer. (2) That the 
flrst, second, seventh, and eighth counts of the indictment, on which 
the défendants were found guilty by the Jury, are insufflcient, because 
the scheme or artifice to defraud is not so particularly and fully de- 
scribed as is required by the rules of criminal pleading; and that the 
letters or packets alleged to hâve been placed in or taken or received 
from a post ofiSce by the défendants are not set ont in full, or so fully 
as to identify them. It is further urged that the indictment should 
hâve charged how and in what manner the money was to be converted 
to the défendants' own use; and that the indictment should hâve 
shown a scheme or artifice to defraud which was unlawful, either by 
statute or by common law; and, also, that the indictment is bad be- 
cause it charges four différent offenses, while the last clause of section 
5480 allows only three offenses to be joined in one indictment. 

As to the flrst point, questioning the constitutionality of section 
5480, the principle involved seems to me to be fully settled in Ex parte 
Jackson, 96 U. S. 727. While that was a case arising under a différ- 
ent section of the postal laws, — ^the one referring to the sending of 
matter concerning lotteries through the mail, — the same reasoning 
which is there used applies, as it seems to me, with equal force to sup- 
port the provisions of section 5480. In that case, the suprême court, 
speaking by Mr. Justice Field, said: 
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"The Power vested In congress to establish post offices and post roads bas 
been construed, slnce the foundation of the government, to autborize not 
merely the désignation of tlie roads over wliieh tlie mail sliall be carried, and 
tlie otHces where letters and otlier documents sliall be received, to be dis- 
tributed or forwarded, but the carriage of the mail, and ail measures neces- 
sary to secure its safe and speedy transit and the prompt delivery of Its con- 
tents. The validity of législation prescribing what shall be carried, and its 
weight and form, and the charges to which it shall be subjected, has never 
been questioned. * * * The power possessed by congress embraces the 
régulation of the entire postal System of the country. The right to designate 
what shall be carried necessarily involves the right to détermine what shall 
be excluded. • * * Whilst régulations excluding matter from the mail 
cannot be enforeed in a way which would require or permit an examination 
into letters or sealed packages subject to letter postage, without warrant is- 
sued on oath or affirmation to search for prohibited matter, they may be en- 
foreed upon compétent évidence of their violation obtained In otber ways, as 
from the parties receiving the letters or packages, or from agents depositing 
them in the post office, or others cognizant of the fact; and, as to objectiona- 
ble printed matter which Is open to examination, the régulations may be en- 
foreed in the same way, by the imposition of penalties for their violation, 
through the courts, and in some cases by the direct action of the officers 
of the postal service. * • * In excluding various articles from the mail, 
the object, of course, has not been to interfère with the freedom of the press, 
or with any other rights of the people, but to refuse its facilities for the dis- 
tribution of matter deemed injurious to the public morals." 

Indeed, it would seem too plain to require argument that the power 
of congress to establish post offices and post roads not only involves 
the right to create and maintain our postal system, but carries with 
it, as a necessary incident to that power, the right of congress to dé- 
termine what shall be carried or transported by means of such postal 
System, and certainly that congress has the right to enact that no 
matter shall be cturied in the mail for the purpose of furthering a 
crime or fraud. 

The validity of section 3929 — ^which empowers the postmaster gên- 
erai, on satisfactory évidence that any person is engaged in conduct- 
ing a fraudulent lottery, gift enterprise, or scheme for the distribution 
of money or real or personal property by lot, chance, or drawing, or 
is conducting any other scheme or device for obtaining money through 
the mails by reason of false or fraudulent prêteuses, to instruct the 
postmaster of any oflice at which any registered letter arrives to re- 
turn such registered letter to the postmaster of the office at which such 
letter was originally mailed, to be by the latter postmaster returned 
to the sender thereof — is in no sensé that I can see involved in this 
case. The two sections are not to be construed or enforeed together; 
and if this section 3929 is not within the constitutional power of con- 
gress, or impinges upon any other provisions of the constitution, so 
as to make it unconstitutional, and the postmaster gênerai has so act- 
ed under it as to injure thèse défendants or either of them, they hâve 
their remedy against him; but the question of the lawfulness of his 
action cannot come into this case. That is, if section 3929 is void for 
want of constitutional authority in congress to enact it, then the' 
powers delegated to the postmaster gênerai by it are also void and 
inoperative, and would furnish no défense in a civil suit against him 
for his acts. But that présents a widely différent question from the 
right to punish a person who uses the mails for purposes of fraud, 
which is the scope and intent of section 5480. 
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Inow come to the second point urged, questioning the sufflciency of 
the counts of the indictment on wMch the verdict of the jury was ren- 
dered. The statute in question reads as follows: 

"If any person having devlsed or Intending to devise, any scheme or arti- 
fice to defraud, or be eft'ected by openlng or intending to open correspondence 
or communication wltli any other person, whether résident within or outside 
of the United States, or by Inciting such ottier person to open communication 
with the person so devlsing or intending, shall in and for executing sucli 
scheme or artifice, or attempting so to do, place any letter or packet in any 
post-ofl5ce of the United States, or talie or receive any therefrom, such person 
so misuslng the post-offlee establishment shall be punishable," etc. 

The flrst count charges that the défendants — 
"Pretending, under the style and firm name of Flemming & Merriam, to be 
commission merchants there, and to be managers of an association or f und by 
them pretended to exist under the désignation of 'Flemming & Merriam's 
Mutual Co-operative Fund W.' for speculating and trading in grain, provisions, 
and stocks, had devised a scheme and artifice to Induce and procure the 
sending and Intrusting of moneys to them by divers other persons, for in- 
vestment and employment thereof for those persons, respectively, in such 
pretended association or fund, and the same moneys fraudulently to couvert 
to the own use of them, the said Frank L. Loring and John Flemming, and 
thereby to defraud the several persons who should so send and Intrust the 
same; which sald scheme and, artifice then and there vras a scheme and 
artifice to be effected by opening correspondence and communication with 
those persons, respectively,- by means of the post-ofilce establishment of the 
sald United State$, and by Inciting those persons, respectively, to open com- 
municatlon: with them, the sald Frank L. Loring and John Flemming (under 
the style and firm name of Flemming & Merriam), by means of the sald 
post-ofl3ce establishment. And that the sald Frank L. Loring and John Flem- 
ming, then and there, so having devised the sald scheme and artifice. In and 
for executing the same, and attempting so to do, unlawfuUy did place In the 
post oflace of the said Unted States at Chicago, aforesaid, divers letters and 
packets, to wlt, ten letters and ten packets, directed, respectively, to divers 
persons and addresses to the said grand Jurors as yet unknown, agalnst," etc. 

The remaining three counts set out the scheme or artifice to defraud 
in substantially the same terms, and only diÊEer from the count just 
quoted by charging, in the second, that the défendants, for the pur-^ 
pose of executing their scheme to defraud, "did take and receive from 
the post office of the said United States at Chicago aforesaid divers 
letters and packets, to wit, ten letters and ten packets, each directed 
to Flemming & Merriam, at Chicago, aforesaid"; while the seventh 
count charges that the défendants sent through the post office at 
Chicago, for the purpose of executing their scheme of fraud, a letter 
and packet directed to Lydia Kemington, at North La Crosse, Wis. ; 
and the eighth charges that the défendants took from the post office 
at Chicago "a certain letter then lately before sent by the said Lydia 
Bemington from North La Crosse, Wis., to the address of Flemming 
& Merriam, at Chicago, aforesaid." 

The object of an indictment is twofold: First, to inform the défend- 
ant of the offense with which he is charged with such particularity as 
will enable him to prépare for his trial; second, so to deflne and 
identify the offense that the défendant may, if convicted or acquitted, 
be able to défend himself, in case he be indicted again for the same 
offense, by pleading the record of such conviction or acquittai. 

Under this statute, the scheme or artifice to defraud, it seems to me, 
should be so fully stated as to enable the court to see, as a matter of 
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law, that, if consummated, a fraud would be perpetrated, Tbe charge 
in this indictment is tliat thèse défendants had devised a scheme or 
artifice to defraud, which they designated or called "Flemming & 
Merriam's Mutual Coopérative ÎFund W," for speculating and trading 
in grain, provisions, and stocks. The défendants, for a description 
of their offense, are referred by the indictment to the description or 
name which they themselves gave to their scheme, whatever it may be 
called, and are, it seems to me, fully informed of the transaction which 
will be called in question on the trial, by this description, which is the 
"Flemming & Merriam Fund W," as devised and managed by the de- 
fendants. That is chargea to be the scheme or artifice to defraud, by 
inducing persons to send to them or intrust them with money for the 
purpose of investment in Fund W, to be used for speculating, etc.; 
and the purpose of the défendants fraudulently to couvert to their own 
use the money so sent or intrusted to them makes the fraudulent 
scheme or artifice set out in this count. There can be no room for 
doubt that, if this scheme is consummated, — ^if persons are induced to 
send money to the défendants for investment in Fund W, and if it 
was the purpose of the défendants to couvert such money to their 
own use, either by not investing it in Fund W, or by so investing it, 
and then converting to their own use the whole fund, — a fraud on the 
persons so sending such money would be accomplished. 

Suppose a man was indicted for stealing a horse which he called 
"Charley"; that would seem a sufflcient description by which to 
identify the horse, and inf orm the défendant what particular horse he 
was charged with stealing. Suppose, under this statute, the scheme 
or artifice charged to be that the défendants, pretending it was their 
purpose to buy horses, thereby sought to induce persons to send 
money to them for that purpose, but in fact intended fraudulently to 
convert such money to their own use; there can be no doubt but that 
fraud, or a scheme to defraud, would be charged. The gist of this 
offense does not consist in the fraudulent scheme alone, but in using 
the post-ofiBce establishment of the United States for the purpose of 
executing a fraud. It should therefore be made to appear with rea- 
sonable and fair certainty what the fraud was, and that the post-office 
establishment was to be used in the f urtherance or accomplishment of 
such fraud; and this, it seems to me, is ail which the rules of good 
pleading require. 

As to the suggestion that the letters or packets alleged to hâve 
been placed in or taken from the post office are not sufficiently de- 
scribed, the first count charges the défendants with placing in the 
post office at Chicago 10 letters and 10 packets, addressed to persons 
to the grand jurors unknown; and the second count charges the de- 
fendants with taking from the post oflSce at Chicago 10 letters and 10 
packets, addressed to Flemming & Merriam. There is no proof that 
tbe grand jurors knew to whom or by whom thèse letters and packets 
were addressed, at the time when this indictment was f ound. If the 
défendants, for the purpose of preparing for trial, wished a fuller 
description of thèse letters, they could hâve obtained it by a bill of 
particulars, as the practice of this court for many years bas been to re- 
quire a bill of particulars to be f urnished in ample time by the district 
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attorney, on application of the défendant, in order to enable him to 
prépare for trial; and this practice seems to be sanctioned by well- 
considered authorities. 
In Wliart. Cr. PL & Prac. § 702, jt is said: 

"Wherever the indictment is so gênerai as to give the défendant Inadéquate 
natice of the charge he is expected to meet, the court, on his application, will 
require the proseeution to furnish him with a bill of partlculars of the évi- 
dence intended to be relied on. That indictments may be thus gênerai, and 
yet in entire conformity with précédents, has been heretofore abundantly 
shown. It is allowable to indict a man as a common barrator, or as a com- 
mon seller of iatoxlcating llquors, or as assaulting a person unknown, or 
as consplring wlth persons unljnown to cheat and defraud the prosecutor by 
divers false tokens and prêteuses; and In none of thèse cases is the allégation 
of time materlal; so that the défendant is obliged to meet the charge of an 
offense apparently lindesignated, committed at a time which is not designated 
at ail. Hence has arisen the practice of requiring in such cases blUs of par- 
tlculars; and the adoption of such bllls, instead of the exacting of increased 
particularlty in indictments, is productive of several advantages. It prevents 
much cumbrous spécial pleading, and conséquent failures of justice, as no 
demurrer lies to bills of partlculars; and it gives the défendant, in plain, un- 
artiflcial language, notice of the charge he is to meet" 

Section 703: 

"As has already been seen, bllls of partlculars may be ordered under the 
same gênerai count in conspiracies, under Indictments for being a common 
seller of llquors, and under indictments for embezzlement, and for being a 
common barrator or a common scold. But It Is proper, in order to justify the 
ordering by the court of such a bill, that the défendant should make an af- 
fldavit that he is, from the generallty of the indictment, unable duly to pré- 
pare hlmself for his défense." 

Section 705: 

"It Is said that the allowance of bllls of partlculars Is wlthin the discrétion 
of the presiding judge, and is not subject of error; yet, whenever a bill of 
partlculars is a substitute for spécial averments In an Indictment, error should 
be entertalned. Xhe same rlght o£ exception allowed to the défendant in the 
one case should be allowed, unless there be a statutory Impediment, in the 
Other. The appellate court should hâve the power of determining whether 
there is enougb flled against the défendant to put him on his trial." 

I do not tUnk the pleader was obliged to set ont thèse letters in f ull 
in the indictment, or give the substance of their contents, nor that it 
should appear from the letters that they were a part of a fraudulent 
scheme. Letters or circulars in exécution of a fraudulent scheme 
might appear on their face to be wholly innocent, and in ail respects 
part of a legitimate transaction; but if sent through the mails, for 
the purpose of effecting a fraudulent artifice, an offense under this 
statute is committed. The letters, for illustration, remitting div- 
idends in this Fund W, if sent (which is wholly a matter of proof) for 
the purpose of inducing the persons to whom sent to intrust the défend- 
ants with more money, or allow that already sent to remain, with the 
intent and ultimate purpose ôf the défendants to couvert ail or any of 
this money so obtained to their own use, would be as clearly within 
the inhibition of this statute as a letter of an accomplice, fully disclos- 
ing the fraudulent methods of the scheme or artifice. It seems to me 
enough if the défendants are told by the indictment to whom they sent 
letters, and from whom they received letters, through the post office. 
The first two counts do not state to whom the letters were sent, nor 
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from whom they were received, but thé grand jurors state to the court 
that they were sent to persons to the grand jurors unknown. If the 
défendants wished a particular description of the letters and packets 
which the prosecution would ofîer in évidence under thèse two counts, 
they should hâve applied to the court for a bill of particulars, in apt 
time; and, under the practice of the court, they would hâve been en- 
titled to such a description as would enable them to identify the letters, 
or know what letters they were to meet and explain, if necessary. 

It is further urged that this Indictment does not state how the 
money was to be converted to the use of the défendants. It does not 
seem to me to be a necessary part of this indictment that the pleader 
should state how the money was to be converted. It is sufficient if 
the défendants are charged with intending to convert to their own use 
the money which other persons should be induced to send to them. 
Wherever the défendants might conceal this money, however they 
might dispose of it, if they treated it as their own money, converted it 
to their own use, and intended to do so when they received it, the 
fraud on the persons sending the money was completely perpetrated. 
To require the prosecution to state minutely the détails of converting 
or concealing this money would be to involve it in a maze of minute 
détails, which it probably could not prove. The prosecution is not 
bound to follow the money beyond its application to a purpose to which 
the person sending it did not intend it to be applied; is not bound to 
follow the money through ail the devions and artful ways by which 
those perpetrating the fraud intend to conceal it, so that it shall be 
beyond the reach of those to whom it actually belongs. 

Nor is it necessary that the scheme or artifice devised should be in 
itself unlawful. If the scheme was fraudulent, — if the purpose was 
to get money from other persons, under prêteuse of investing it for 
such persons, and not so to invest it, but to apply it to the use of the 
défendants, — the case is within the statute. The object of the law 
was to prevent persons having fraudulent designs on others from using 
the post office as a means of effecting such fraud. It need not, in my 
opinion, be a fraud either at common law or by statute. It is enough 
if it was a scheme or purpose to def raud any persons of their money. 
Some of the states of this Union prohibit lotteries, and make it a crime 
to conduct a lottery; others legalize lotteries, and give them their 
affirmative législation and sanction, for the support of public enter- 
prises, or for the purpose of private gain ; and yet ail matter concern- 
ing lotteries, whether légal or illégal, is by law excluded from the mail. 
It is a misdemeanor to place such matter in the post office; and that 
has been held to be a constitutional law. 

As to the last objection, — that the indictment in question charges 
the défendants with four offenses, when the last clause of the statute 
provides that the indictment, information, or complaint may severally 
charge offenses to the number of three, when committed within the 
same six calendar months, which, it is claimed, is a limitation upon 
the right to include more than three offenses in the same indictment, — 
I can only say that this clause is somewhat difficult of construction; 
but I can only construe it to mean, and do so construe it, that three 
separate offenses, that is, three separate f rauds, may be charged in. the 
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same indictment. The indictment in this case contains four counts, 
chargîng thé défendants with mailing letters in consummation or 
exécution of one fraud only.' It seems to me that, under this statute, 
if thèse défendants, for illustration, had been indicted, not only for 
using thepost ofSce in the exécution of the artifice or scheme known 
as "Fund W," but also other counts had been added, charging them 
with misuse of the post office in the exécution of schemes known as 
"Fund H," and "Fund K," they could ail hâve been joined in the same 
indictment; which is a fair illustration of the construction which I 
gave, and the only one I can give, to that clause of this section. 

I hâve now, I think, noticed ail the points made against the indict- 
ment, and, after a full and careful re-examination of thèse objections, 
I am content to abide by the rulings made on the trial, in which I sus- 
tained thèse four counts. I am well aware that cases are to be found 
in the books which, if foUowed, would seem to require me to hold this 
indictment substantially defective; but most of thèse cases, so far as I 
hâve been able to examine them, were decided by courts which held 
to a much more artiflcial and technical rule of pleading in criminal 
cases than the mie followed by the fédéral courts, or upon statutes 
so widely differlng in their scope ônd purpose from the one in question 
as to aflord but little, if any, light for the purposes of this case. 

This indictment seems to me to follow the rule laid down by Mr. 
Justice Harlan in U. S. v. Simmons, 96 XJ. S. 362: 

"When the offense Is purely statutory, It Is, as a gênerai rule, sufflcient in 
the Indictment to charge the défendant with acts comlng fuUy wlthin the 
statutory description, in the substantial words of the statute, without any 
further extension of the matter. • • • But to this gênerai rule there is 
the qualification, fundamental in the law of criminal procédure, that the ac- 
cused muet be apprised by the Indictment of the nature of the accusation 
against him, to the end that he may prépare his défense, and plead the judg- 
ment as a bar to any subséquent prosecutlon for the same offense." 

So in U. S. V. Carll, 105 U. S. 612, it was said by Mr. Justice Gray, 
speaking for the court: 

"In an indictment upon a statute, It is not sufficlent to set forth the offense 
in the words of the statute, unies» those words, of themselves, fuUy and ex- 
pressly, without any uncertainty or ambiguity, set forth ail the éléments 
necessary to constitute the offense intended to be punished." 

This indictment seems to me to inform the accused, with a reason- 
able certainty, of the nature of the accusation, so as to enable them to 
prépare their défense, and also seems to be so deflnite in its statementa 
as to enable them, if acquitted or convicted, to plead the judgment on 
this verdict in bar of any future prosecution for this offense. 

As to the errors claimed to hâve been committed by the court on 
the trial in the admission of improper testimony, especially that in 
regard to the dealings of thèse défendants with Fund H and Fund K, 
and the portions of the charge which hâve been criticised, I need only 
say that I do not flnd in those rulings or in the charge any such sub- 
stantial èrror as seems to me to entitle thèse défendants to a new trial. 
The nature of the case was such that it seemed to require the allowing 
of a wide range of testimony; and I endeavored by the charge distinct- 
ly and clearly to inform the jury that while other matters, not neces- 
sarily a part of the défendants' dealings with Fund W, were admitted 
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in évidence, yet they were only admitted for the purpose ot showing 
the intent of the défendants; and this, I think, I was justified by the 
authorities in doing. 
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(Circuit Court, D. Indiana. February 10, 1899.) 

No. 9,650. 

1. Imitation of Labels — Dishonest Business. 

The fact that the wrappers In which a medicine Is placed on the market 
contain an erroneous statement that the compound is purely vegetable, 
where the same wrapper truthfuUy gives the formula in accordanee 
with whieh it is made, is not such a fraud as ■will defeat the right of the 
manufacturer to ïelief from unfalr compétition, nor wlU a clalm Improv- 
Idently or mistakenly made in a former suit against différent défendants, 
and whlch could not be sustained, preclude the complalnant from alleging 
the true state of facts in the subséquent suit. 

3. Same— Right to Prei,imikart Injukction. 

An Intending purchaser of an article in the market Is not bound to be 
careful, nor to compare the labels In which slmilar articles are sold; 
and where a manufacturer has built up an extensive trade in his product, 
Which has become known by a certain name, and a second manufacturer 
of a slmilar article places it in the market under the same name, and In 
packages so similar as to deceive the unwary and careless, such fact 
l8 évidence of an Intended imposition, which entitles the flrst manu- 
facturer to a preliminary injnnctlon, although he is not entitled to the 
exclusive Use of the name as a trade-name.i 

This is a suit in equity by the Centaur Company against Edward 
H. Robinson for infringement of complainant's trade-mark and unfair 
compétition. On motion for preliminary injunction. 

Harvey, Pickens, Cox & Kahn and Hamline, Scott & Lord, for com- 
plainant. 
W. H. Taber, T. W. Harper, and J. J. M. La Follette, for respondent. 

BAKER, District Judge (orally). The first reason suggested why 
the plaintifl in this case is not entitled to a decree restraining the de- 
fendant from pursuing his business in the form he was carrying it on 
at the time the bill was flled is that on the wrappers of the plaintifE's 
medicine, which is put upon the market and sold to the public, 
is found the claim or statement that the compound so sold is purely 
vegetable, and it is insisted that the compound contains bicarbonate 
of soda and Rochelle salts, which are minerai compounds. I do 
not regard the isolated statement quoted as constituting a fraud 
of such a character as that it ought to defeat the complainant's right 
to invoke the assistance of the court. And, if there was any such 
misrepresentation in that regard, the wrapper carries the "antidote 
with the bane," because, in describing the ingrédients as they are com- 
pounded in the medicine, it appears that the ingrédients are truthfuUy 
stated; and if Rochelle salts or bicarbonate of soda, or any othcr in- 
grédient that enters into the medicine as compounded, is a minerai, 

1 As to unfair compétition, see notes to Scheuer v. MuUer, 20 C. C. A. 165, 
and Lare v. Harper & Bros., 30 C. 0. A. 376. 
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the misstatement is corrected at once by the statement on the wrapper, 
which correctly names ail the ingrédients of which the medicine is 
compounded. I do not think this objection is tenable. 

It is further said that, in a case by this same complainant in a court 
in North Dakota, it was there claimed by it that the word "Castoria'' 
had been applied to a patented medicine, and the right to the use of the 
word so applied to that patented medicine had gone, by mesne assign- 
ments, to the présent complainant; and it is called to the attention of 
the court that the same complainant, in the présent suit, allèges that 
the term "Castoria" was never used in connection with the patented 
compound, and that it was found that the patented compound, by 
reason of the présence of one or more ingrédients, was undesirable, 
and that it was manufactured according to the patented formula only 
for a short time, and that Dr. Pitcher discovered another recipe, 
omitting the injurious ingrédients in the patented compound, and 
changed their proportions, and added further ingrédients to the recipe, 
in accordance with which he had manufactured the medicine that was 
called by him, and had become known to the public under the name of , 
"Castoria," and that the name "Castoria" had, from the time that it 
was so applied by Dr. Pitcher, continuously to the présent time, beep 
the name that had been used to designate the compound that was 
manufactured by the complainant according to the recipe of Dr. 
Pitcher, and had never been applied to the patented compound. It is 
urged that the fact that the complainant in the case in North Dakota 
assumed a certain position in référence to the word "Castoria," and in 
the présent case assumes another, présents a case of attempted fraud 
on the court. I do not understand the law to go to any such length. 
I do not understand, if a party improvidently or mistakenly institutes 
a suit, and claims that his title is of a certain character, that he is 
thereby precluded, in another suit between other parties, from claim- 
ing his true title, and, if in the latter case he should prove the claim 
to be true, that he may not secure a judgment the reverse of what he 
may hâve recovered in the former suit. Aside from that, however, it 
is sufficient to say that there is no légal évidence of what did appear 
in the case in North Dakota. There is no évidence to show that any 
such things as appear in the report of that case were actually in proof. 
The report, of course, is persuasive that there may hâve been such 
proof, but the published report is not légal évidence hère of what was 
shown there. But, as I regard this case, that question is of minor 
signiflcance. 

I understand the law to be thoroughly settled that a man has no 
right to use even his own name, if he uses it in s.uch way as that he 
misleads the public, to their injury, by imposing upon them articles of 
his manufacture as those manufactured by somebody else, who has a 
prior right to use the same name as his. So, hère, if it be true, as 
claimed by the défendant, — and of this the court, expresses no opinion, 
— that the word "Castoria" is public property, and that the défendant 
has the same right to use the word as the plaintifif has, that would in 
no wise aid the défendant. If the Centaur Company, through years 
of expérience and labor in building up a trade, has caused the public 
to become acquainted with an article of its manufacture to which they 
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have given the name "Castoria," even though it may not hâve the 
exclusive right to the use of that name, still the défendant has no right 
to appropriate the name in connection with a medicine put up in bot- 
tles, and having wrappers, and a dressing up of thé goods in such a 
way as that an intending purchaser would be deceived into buying the 
defendant's "Castoria" when he intended to buy the complainant's. 

Now, an intending purchaser is not bound to be careful. Even if 
he has the opportunity of comparing the labels and wrappings, he is 
not bound to do so. And, indeed, where an article that costs but a 
few cents is offered upon the market, it is a matter of common knowl- 
edge, of v^hich the court will take notice, that an intending purchaser 
pays little or no attention to it. He sees the name "Castoria," and 
whether it is the "Castoria" of the plaintiff or that of the défendant is 
a question that does not, by reason of the small value of the purchase, 
engage his attention. Unless there is some such marked dissimilarity 
as that, being acquainted with the complainant's form of putting up 
its "Castoria," it would at once arouse his suspicion, the intending 
purchaser would be readily deceived into making a purchase of 
an article that he really did not intend to buy. Now, take this 
case, as those packages of thé complainant and défendant lie there 
on the table. It is perfectly apparent that if a man came into 
a drug store, and called for a bottle of "Castoria," and saw the word 
"Castoria" on those bottles, in many cases, unless the dealer that of- 
fered the article for sale was honest enough to draw the intending pur- 
chaser's attention to the différence, he would take the one that he did 
not intend to buy for the one that he went there to purchase. So 
that whether or not the word "Castoria" is a trade-name, belonging 
exclusively to the complainant, does not become very material, because 
the défendant has no right to use the word "Castoria" in connection 
with such a dressing up of his goods as is calculated to impose 
upon the unwary and careless. I think the most casual inspection 
of the wrappings of thèse packages, their size, their shape, the method 
of the wrapping, and the gênerai impression from the imprint on them, 
shows that they do not have such dissimilarity as would arouse the 
suspicion of a careless or unwary purchaser ; and, unless there is such 
dissimilarity, I understand the law to be that it amounts to évidence 
of an intended imposition, which ought to be restrained. 

With that view of the law, there will be a temporary restraining 
order until the final hearing. 



CENTATJR 00. v. NEATHERY. 

(Circuit Court oî Appeals, Fifth Circuit. December 13, 1898.) 

No. 768. 

Cnfair Compétition in Tradk— -Deceivinq thb Public— Manufactueees 
OP Castoria. 

While the right to manufacture Castoria according to Pltcher's patented 
process or formula, and the right to sell the manufactured article under the 
name of "Castoria," is free to the world since the expiration of the patent, 
yet, in placing It upon the market, the new manufacturer must clearly 
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identify hls goods. and not engage In unfalr compétition, nor do anything 
which wlU tend to decelve the public, and Induce It to purchase his goods 
under the bellef that they are those It bas been accustomed to purchase 
under the saine name.i 
2. Same— Imitation of Labels. 

Défendant commenced the nianufacture and sale of a médicinal prépa- 
ration under the name of "Castorla," using similar bottles, bearing labels 
which were an exact reproduction of those tliat had been used by com- 
plainant for 20 years (during which tlme it had, by advertislng and other 
means, made its product wldely Imown), with the exception of certain 
signatures, which, whlle différent, -were similar in gênerai appearance. 
Held, that such labels clearly evidenced an intention to deceive purchasers, 
and that complainant was entitled to a preliminary Injunction against 
their use. 

Appeal from the Circuit Court of tlie United States for the Eastern 
District of Texas. 

Complalnant's bill, flled July 13, 1888, at Paris, Tex., in the clerk's office of 
the circuit court of the United States for the Eastern district of Texas, shows 
substantially as foUows: (1) That the défendant is a citizen of the state of 
Texas, and was trading under the name or style of the Phénix Mediclne 
Ooncern, also under the names of the Oastoria Manufacturlng Company and 
Texas Chemical Company. (2) That the plaintiff is a corporation chartered 
undef the laws of the state of New Yorli about the 27th of November, 1877, 
and erer slnce has been engagea In manufacturing and selling a vegetable 
préparation designed and known by the trade mark or name of "Castorla," 
which has been made to appear on the bottles containing the same, and upon 
the labels therefor, and the sa,id préparation has become exceedingly well 
known as a remedy; that, from the beglnning of the manufacture and sale 
of said mediclne, the bottles In which complainant put up said préparation 
hâve been Inclosed In a wrapper at the top of which appeared the word 
"Castorla," together with certain printed matter on said wrapper, as would 
more fully appear by a spécimen of said wrapper annexed to the bill, marked 
"Bxhlblt A, Complalnant's Wrapper," which was like the other wrappers used 
by complainant 

The bill further allèges that the business of manufacturing and selling the 
said préparation was originally founded by Dr. Samuel Pitcher, who flrst ap- 
propriated and used the word "Castorla" as a trade-mark, to be used in con- 
nection with said business, and that the said business, and the good will there- 
of, and the rlght to use said trade-mark, as incidental thereto, were dèrived 
by complainant by mesne asslgnments from said Samuel Pitcher, and hâve 
been used by complainant exclusively ever since the year 1877; that by means 
of the care, skill, and fldellty with which complainant had conducted the 
manufacture of said medicine, the good qualities of the Ingrédients of which 
it was composed, and the skill with which it had been compounded by com- 
plainant, and, further, by reason of the great amount of money which has 
been expended by complainant In advertislng and plaelng said préparation 
before the public, the same had acquired a great réputation throughout the 
United States, and the demands therefor and the sales thereof bave been, 
and are, very great; that said préparation has become a recognized standard 
medicine; that It was largely reeommended by practiclng physicians through- 
out the United States, and may now be found on sale in nearly ail the drug 
stores in the country; that said préparation has beconae quite popular with 
the people of the United States; that the appearance of the packages, through 
the labels on the bottles, and the wrappers in which the bottles are inclosed, 
and the legends thereon, bave become qùite familiar to the public, so that, 
in buying Oastoria, the public rely on the outside appearance of the packages, 
to wit, the appearance of the packages in which the bottles are inclosed, the 
iegend printed thereon, and the gênerai arrangement of the words and letter- 

1 As to unfalr compétition in trade, see notes to Scheuer v. Muller, 20 C. G. 
A. 165, and Lare v. Harper & Bros., 30 C. C. A. 376. 
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Exhibit A, Complainant's Wrapper. 
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Ing on the bottles; tliat complainant's préparation Is put up In bottles of rect- 
angular sbape, with a wrapper about the Inslde; and that sald goods bave 
become well known In the market for more than 15 years past, from the 
comblned features of sucb packages, consisting of thelr shape, color, the lan- 
guage of the legend printed on the wrapper, arrangement of letterlng and 
type, size, and gênerai appearance; and that plaintlffi's goods are distingulshed 
by sucb marks, wçappers, and printed legends thereon, and are thereby known 
to tbe trade and the public tbroughout tbe United States. The biU charges 
that the défendant well knew the foregoing facts, and ail of them, and par- 
tlcularly the association in the mlnds of tbe public of the wrappers and labels 
with complainant's goods, and the long familiarity of the public wlth tbe ap- 
pearance of plaintiflE's goods; that défendant had at Dallas and elsewhere 
put upon the market, and sold, a préparation made by bim in imitation of 
that made and sold by complainant, and put tbe same up in packages, wrap- 
pers, and labels in imitation of those usçd by complainant, and put said spu- 
rlous goods on the market, and sold and ofCered for sale the same, in imita- 
tion of complainant's préparation; that the imitation is so close, and of such 
a character, that any purchaser, in tbe exercise of ordinary care, would not 
dlstlngulsh such spurious goods from those made and sold by complainant 

Annexed to the bill of complaint were the wrappers charged to bave been 
used by défendant, marked "Bxhibits B and C, Defendant's Wrappers,"— one 
piirporting to be put up by tbe Phénix Mediclne Concern, and the other by 
the Castorla Manufacturlng Company. Copies of sald wrappers will be 
found on the following pages. 
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Complaînant charges that the use of said wrappers or labels by sald défend- 
ant was calculated to deeeive, and Intended to decelve, and did deceive, the 
public into bellevlng that they were buying the préparation manufactured 
and put up by complainant, whereby said défendant sought to, and did, un- 
lawf uUy secure to his advantage the good will and trade which lawfully be- 
longed to the complainant, and prevented the complainant from reaplng the 
legitimate profits on the sale of its préparation, which lawfully belonged to 
it, by reason of the facts above set out-, that in the size and shape of the 
bottles contalning said medicine sold by défendant, and in the manner in 
which it is put up, in the lettering and arrangement of the words upon the 
labels or wrappers used upon said goods, there was an unlawful imitation 
of complalnant's goods, paclcages, labels, and legends, as would appear by 
comparison of the label on the genuine article made by complainant and the 
spurious imitation made and oold by défendant. The blU further allèges that 
if the défendant continues to make and sell said spurious article, in imitation 
of plaintiff's préparation, not only wlll the public be imposed upon, and led 
to buy the goods of the défendant, when intending to buy the goods of the 
complainant, but complalnant's business would be ruined, and it would suffer 
irréparable injury, loss, and damage; that the défendant had derived, and 
was deriving, from its unlawful acts, a large amount of profits, the fuU amount 
of which was unknown to complainant, and was depriving complainant of 
sales to a large amount, which it would otherwise hâve rnade of its prépara- 
tion, and threatens to continue to do so; that the amount in controversy ex- 
ceeds the sum and value of $2,000, exclusive of interest and costs. 



Exhibit B, Defendant's Wrapper. 
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The. bill then prays for a subpœna to issue, requlring défendant to appear 
and answer, but not under oath; for a deeree for damages and profits; and 
that the défendant be enjoined preliminarily and provisionally, as well as per- 
petually, from manufacturing, selling, advertlsing, ofCering or exposing for 
sale, any préparation for assimilating and regulating tlie stomachs and bowels 
of infants or children, in or under any package or label containing any word, 
or combination of words, designs, or legends, liable to create confusion in the 
minds of the public with the legends, labels, and designs used by complain- 
ant, or under any marks, labels, wrappers, or circulars the same, or substan- 
tially the same, as those used by défendant, shown by Exhibits B and C, 
attached to the bill, or in any manner imitating the wrappers, labels, or pack- 
ages used by complainant upon, about, or in connection wn,, Its said prépara- 
tion, manufactured and sold under the name of Castoria; and that ail wrap- 
pers, labels, or packages in the possession of défendant, and so made in imi- 
tation of complainant's wrappers, labels, and packages, be given up and 
destroyed, under order of the court. 

On the day set for hearing in the court below (the 15th day of July, 1898), 
the défendant appeared and answered. and, as a preliminary matter, pleaded 
to the jurisdiction of the court, setting up that he was a résident of the Bast- 
em district of Texas, and was in partnership with one A. F. Reinecke, who 
lived In the Northern district of Texas, and that said Reinecke was a neces- 
sary party to the suit. After the plea to the jurisdiction of the court above 
mentioned, respondent answered the rule to show cause, in substance as fol- 
io ws: He dénies that he manufactured Castoria under the name of Castoria 
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Exhibit G, Defendant's Wrapper. 
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Maniifaçtuilng Company, or tbat he Intended so doing, or tha,t he Intended 
lislng thé wrappers under that uame. He admitted that he dld for a whlle 
manufacturé medicine under the name of Castorla Manufacturing Company, 
and did usé the wrapper marked "Exhlblt B," attached to the complainant's 
bill, but that said name had been dropped, and was net Intended tb be used 
again by hlm. He admitted that he and A. P. Eeinecke had manufactured, 
and do manufacture, Castorla, under the name of the Phénix Medicine Con- 
cern, and. dld use the wrapper marked "Exhlbit C," attached to the complain- 
ant's bill, and that ail the Castoria manufactured by. them under the names 
of Castorla Manufacturing Company and the Phénix Medicine Concern was 
manufactured under the clrcumstances set forth below. He allèges that, 
prlor to the yesur 1868, Dr. Samuel Pltcher invented or discovered a certain 
compound of medicine, drugs, etc., made Into one medicine, used for assimilat- 
ing the food and regulating the stomachs and bowels of infants, and, by 
letters patent issued by the United States, this medicine was patented, on the 
12th of May, 1868, and there was attached to the answer a copy of this pat- 
ent, marked "Exhlbit A"; that sald Pltcher made and sold said medicine 
under the name of Castoria, and the same became a generlc name by which 
sald medicine was known and designated; that sald Pltcher dld not reglster 
any trade-mark, and, as respondent Is Informed and belleves, dld not In any 
way attempt to secure any trade-mark or trade-name, or acquire any rlght 
entitling hlm to any particular metbod of putting up hls goods, but relied 
solely on the right secured by the patent; that said Pitcher made statements 
by advertlsements, labels, etc., as to the contents of hls medicine and as to the 
purposes for whlch It was valuable, and that such statements were made and 
prlnted upon varions advertlsements and wrappers In and about the medicine; 
that this' was done, not with the purpiose or Intention of acquirlng any proprl- 
etary Interest thereln, but simply descriptive of the medicine, and the uses 
to whlch it was to be put; that the ornamentation in and about the labels, 
used wlthln the life of the patent, was slmilar to the ornamentation used by 
respondent, but the same was merely as descriptive of the article Castoria; 
that Piteher's patent explred In 1885, and thereby the formula composing the 
same, and the medicine Castoria, became public property, and ail cltizens ac- 
qulred the rlght to use the word "Castorla"; and that he became entltled to 
use such matter connected therewlth as, should be descriptive of the article, 
for the uses and purposes for whlch It was intended, and of Its Ingrédients, 
and also to state by whom the same was made. And he charges that ail 
the matters complained of by complalnant as infrlngements of its rights were 
such matters as were descriptive of the article Castorla, , manufactured by 
Dr. Pitcher, and such things as could bç used by any one manufacturing Cas- 
torla; that about the 27th day of January, 1898, flrst under the name of 
Castorla Manufacturing Company, and afterwards under the name of the 
Phénix Medicine Concern, the said J. M. Neathery dld commence to manufac- 
ture the article Castoria; that the same was true Castoria, made and manu- 
factured accordlng to the formula of Dr. Pitcher, as shown in hls patent; that 
it was made from first-class drugs, and had ail the powers, properties, and 
beneflts that attach to Castorla as made by Dr. Pltcher; and respondent 
charges that hls manufacture was superlor or equal to that manufactured by 
the Centaur Company, He admitted that J. M. Neathery did adopt the label 
and wrapper shown ta Exhlbit B, and also shewn in Exhlblt C. He denied 
that in adoptlng this label it was hls intention to deceive the public, or lead 
them Into the belief that said medicine was manufactured by the Centaur 
Company, or In any way conhected with that company; but, on the contrary, 
the only object or purposé In adoptlng this label and the writing thereon was 
to call tBe attention of the public to the fact that this was Castorla, composed 
of • the same articles as originally made by Dr. Pitcher, and containing the 
same quàlltles, properties, and virtues as that made by hlm, which had become 
the property of the public; that, so far from endeavoring to deceive the pub- 
lic, respondent, in ail hls advertising matter, was careful to make it known 
that sald medicine was manufactured by the Phénix Medicine Concern, situ- 
ated at Dallas, Tex., and this information was fully and completely announced 
on the labels in which said bottles were placed, a copy of which is shown to 
the court, In Bxhibit in complainant's bill; that respondent was careful to 



CENTAUR CO. V. ^'EATHERY. 



897 



instruet ail his agents and others handling the medicine to advlse ail pur- 
chasers that the medicine was manufactured by the Phénix Medlclne Concern, 
of Dallas, and that It was as good as any other Castoria on the market, his 
désire and wish being to establish a home trade chiefly in Texas and the In- 
dian Territory for an article manufactured In Texas; that the signature of 
the Phénix Medicine Concern was placed prominently and conspicuously in 
numerous places on the label, so that the public might well know that the 
medicine they were purchasing was manufactured by the Phénix Medicine 
Concern. He advers that the name "Castoria" was never a trade-marfe, and 
that every attempt on the part of complainant to claim the same is an attempt 
to perpetuate the monopoly of Dr. Samuel Pitcher and his assignées in the 
making of Castoria, after the patent has expired; that in 1883 one Cora F. 
Barnes, claiming to be the owner of the patented article, for the purpose of 
still holding the monopoly In Castoria, attempted to register the word "Casto- 
ria" as a trade-mark, and filed In the patent office at Washington a déclaration 
and facsimile on the lOth of July. by which she attempted to secure trade- 
mark rights to the word "Castoria"; but In said application and déclaration 
she especially declared that the essential feature of the trade-mark was Cas- 
toria, and annexed a facsimile like that under which complainant claims 
rights In this case, except that the same contained the facsimile signature 
of one D. B. Dewey, and In said statement said Cora F. Barnes especially de- 
clared that each and everything, together with the arrangement of letters, 
names, and devices, shown in said facsimile, might be changed in arrange- 
ment, abandoned altogether, or omitted altogether, without materially chan- 
ging the character of the trade-mark, the essential feature of which was the 
word "Castoria." A copy of said statement or déclaration was attached to 
the answer. 

The complainant and respondent, upon the hearing for a temporary injunc- 
tion, filed several affidavits and letters in support of the bill and answer, re- 
spectively. The cause was submitted to the court, and taken under advise- 
ment; and on August 29th the court made an order denying the preliminary 
injunction, from which order the complainant appealed to this court, and 
filed the foUowing assignments of error: "(1) The bill of complaint and the 
supporting affldavlts showed that the complainant had been continually using 
the label or wrapper, with its distinctive marks, exclusively for about twenty 
years; that It had expended about two million dollars in advertising and put- 
ting before the public its said préparation in said cases; that it bad thereby 
built up a large and lucrative business; that the défendant had manufactured 
and put upon the market a préparation of Castoria, in a dress so similar to 
that usèd by complainant that it was calculated to deceive the ordinary pur- 
chaser, and cause him to buy défendant' s goods when intending to buy com- 
plainant's; that some purchasers had been so deceived, so that defendant's 
acts constltuted an unfalr compétition in trade, deceived the public, and un- 
lawfuUy secured to himself the fruits and profits which justly belonged to 
complainant by reason of the réputation its medicine had acquired through Its 
skill and fidellty of préparation and energy and expense In advertising its 
préparation of Castoria. (2) The answer to the rule to show cause why an 
injunction should not issue failed to show any sufticient reason theref or, because 
—First, ail of said answer setting up the patent for the original préparation 
and its expiration, and the registration of the trade-mark by Cora F. Barnes, 
was irrelevant, and constltuted no défense, no rights under the patent of trade- 
mark being clalmed in the bill; second, because ail of said answer setting up, as 
a défense, fraud or déception of the public by complainant, showed no sucii 
fraud or attempt at fraud as, in equity, precludes the complainant from relief; 
third, because so much of said answer as set up that, the patent having expir- 
ed, the défendant had the right to manufacture and sell Castoria under the 
same label or dress as was used by complainant during the life of the patent, 
constltuted no défense, as the law is against the légal proposition. (3) On the 
whole case as made by the bill. answer, and proofs, the complainant was en- 
titled to a preliminary injunction, because the same showed clearly an unfair 
compétition in trade, and an unlawful use by défendant of plaintiff's labels, 
or an unlawfully close imitation thereof, to defendant's advantage and com- 
plalnant's injury. Wherefore the said complainant prays that said decree be 
91 F.-57 
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reversed, and that the said circuit court may be dlreeted to enter a decree 
grantlng an Injunction as prayed for In complalnant'B blU." 

De Edward Gréer, for appellant. 

Wilkins & Vinson and Head, Billard & Muse, for appellee. 

Before PAKDEE, Circuit Judge, and SWAYNE and PAELANGE, 
District Judges. 

SWAYNE, District Judge, after stating the case as above, deliv- 
ered the opinion of the court 

The error assigned in this case is that the court below erred in 
denying a preliminary injunction. The record establishes the constant 
and exclusive use by the complainant of its wrapper for 20 years or 
more, and the expenditure of a large amount of money in advertising 
the préparation wrapped in such labels. That respondent's labels 
were such close imitations of those of complainant that they were cal- 
culated to deceive purchasers, and cause them to buy respondent's goods 
instead of the préparation prepared by complainant, cannot be doubted. 
Indeed, with a very slight différence, they are exact copies of them. 
"Exhibit C, Defendant's Wrapper," which the respondent admits, in 
his answer, he and A. F. Reinecke are now using, under the name of 
the "Phénix Medicine Concern," when compared with "Exhibit A, 
Complainant's Wrapper," shows on the front an exact imitation of the 
latter in every minute détail, except the name in script near the lower 
part, respondent having substituted the words "The Phénix Medicine 
Concern, Dallas, Texas," for those of "Chas. H. Fletcher, New York," 
as used by complainant With this small and unnoticeable change, 
the front of the wrappers are enough alike to hâve been printed from 
the same form. In size, shading, and form of letters, in arrangement 
and composition of matter, in punctuation, spacing, size, and gênerai 
effect, the two are in ail other respects identical. The similarity is 
such that it could not hâve been the resuit of accident, and must hâve 
been so arranged for a purpose. It is true that the respondent, on 
another part of his label, substituted the name of the "Phénix Medicine 
Concern" for that of "Chas. H. Fletcher," used by complainant, in much 
larger type; but it is also true that he printed it in a script very similar, 
and took care it was so plsuced as to be on the back part of the bottle, 
where it would not be likely to be noticed. 

There can no longer be a question that, while the manufacture of 
"Castoria" is free to ail since the expiration of the patent, yet the 
respondent has no right to dress his goods up in such a manner as to 
deceive an intending purchaser, and induce him to believe he is buying 
those of complainant. 

In Coats V. Thread Co., 149 U. S. 566, 13 Sup. Ot. 966, Mr. Justice 
Brown, announcing this doctrine, says: 

"Rival manufacturers may lawfully compete for the patronage of the publie 
In the quality and priée of their goods, in the beauty and tastefulness of thelr 
inelosing pacljages, in the estent of thelr advertising, and in the employment 
of agents; but they hâve no right, by imltative devices, to beguile the public 
into buying their wares under the Impression they are buying those of their 
rivais." 
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Justice Maynard, while announcing the same doctrine in Fischer v. 
Blank, 138 N. Y. 244, 33 N. E. 1040, very aptly remarks: 

"It must be admitted that there Is no single point of resemWance or imita- 
tion whieh would of Itself be regarded as adéquate ground for the granting 
of équitable relief. Form, alone, would not be sufficient, nor size, nor color, 
nor the gênerai décoration of panels, nor dislîs of the same size and color, 
arranged In the same way, nor a label of the same shape and color attached 
to the same part, nor the use of the same name to designate the kind and 
quality of tea. But when ail or a number of them are combined in a single 
package, and so arranged and exhibited that, when they strike the eye of the 
intending purchaser possessed of ordinary Intelligence and judgment, a false 
impression is likely to be produced that the goods of the plaintifC are offered, 
it is the province of equity to interfère, for the protection of the purchasing 
public, as well as of the plaintifCs, and for the suppression of unfair and dis- 
honest compétition." 

While discussing the same proposition in Nail Co. v. Bennett, 43 
Fed. 800, Justice Bradley said: 

"Whether this [the bronzing of nails] Is a good trade-mark or not, It is the 
style of goods adopted by the complainant which the défendants hâve Imi- 
tated for the purpose of deceivlng, and bave deceived, the public thereby, and 
induced them to buy their goods as the goods of complainant. ïhis is a 
fraud,— a substantial charge, whlch the défendants should be required to 
answer. Undoubtedly, an unfair and fraudulent compétition against the busi- 
ness of complainant, conducted with the Intention on the part of défendant to 
palm ofC Its goods as plalntlff's, would, in a proper case, constitute grounds 
of relief." 

Inasmuch as the issue raised in such cases is one of fraud, of deceit- 
ful représentation, or perfidious dealing, it is évident that the intent 
of the défendant, when tliat is clearly made out, is often illuminative 
of the question to be decided; and such intent may be, and often is, 
made out, not from direct testimony, but as clear inference from ail 
the circumstances, even where the défendant protests that his intention 
was innocent. What degree of similarity must exist to warrant the 
intervention of the court cannot, in the nature of things, be speciflcally 
deûned in advance. The gênerai rule is best stated by the suprême 
court, in the foUowing extract: 

"The judge must dépend in every case upon the appearance and spécial 
characteristics of the entire device; but it is safe to déclare as a gênerai rule 
that «xact similitude is not required to constitute an infringement, or to 
entitle the complainant party to protection. If the form, marks, contents, 
words, or the spécial arrangement of the same, or the gênerai appearance of 
the alleged infringer's device, is such as would be likely to mislead one in 
the ordinary course of purchasing the goods, and induce him to suppose he is 
purchasing the genuine article, then the similitude is such as to entitle the 
injured party to équitable protection. Difflculty frequently arises in deter- 
mining the question of infringement; but it is clear that exact similitude is 
not required, as that requirement would always euable the wrongdoer to évade 
the responsibility for his wrongful acts. The colorable imitation whlch re- 
quires a careful inspection to distinguish the spurious trade-mark from the 
genuine is sufficient to maintain the issue; but a court of equity will not 
interfère when ordinary attention by the purchaser of the article would enable 
him at once to discriminate the one from the other. Where the similarity is 
sufficient to convey a false impression to the public mind, and is of a char- 
acter to mislead and deceive the ordinary purchaser in the exercise of ordinary 
care and caution in such matters, It is sufficient to give the injured party a 
right to redress." 
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The sâme doctrine was aflSrmed ànd applied by Justice White in an 
elaborate and able opinion in Singer Mfg. Co. v. June Mfg. Co., 163 
U. S. 169, 16 Sup. et. 1002. The closing par'agraph of the opinion 
(Manufacturing Co. v. Bent, 163 U. S. 206, 16 Sup. Gt. 1016), is as fol- 
lows: 

"There is no doubt that tie marks weré imitations of those used by the 
Singer Company, and were intended to deceive, and were made only seemingly 
différent to afford a plausible prétest for asserting that they were not illégal 
imitations, although tbey were so elosely imitative as to deceive the public. 
The défendant therefore must be treated as if he had used the Singer marks. 
So treating hlm, however, we should be obliged to allow the use of the name 
'Singer,' since that name, as we hâve already held in the case just decided, 
fell into the domain of things public, subject to the condition on the one who 
used it to make an honest disclosure of the source of manufacture." 

We think the questions raised by the record in this case haye al- 
ready been properly determined by Judge Kirkpatricli in the case of 
Centaur Co. v. Kellenberger, in the district of New Jersey (87 Fed. 725), 
in which he denied the respondent had the right to so dress up his 
goods, by the use of labels and wrappers that were such imitations of 
those used by the complainant for about 20 years as were calculated to 
deceive the ordinary purchaser, and cause him té buy defendant's 
goods when intending to buy complainant's, and thus carry on an un- 
fair compétition in trade, deceive the public, and unlawfully secure to 
himself the profits belonging to the complainant. 

Bearing in mind that the complainant's w^rapper was well known to 
the trade for years before the adoption of that of the défendant, it is 
impossible, in view of the "accumulated resemblances," to avoid the 
conclusion that thèse numerous similarities were not the resuit of 
chance, but are chargeable to design, the sole object of which was an 
intent on the part of défendant to so imitate the complainant's wrapper 
as to create confusion in the minds of intending purchasers, to palm 
Qff his goods as those of complainant, and thereby unfairly acquire the 
beneflt of complainant's efforts to build up and retain the trade. While 
it is admitted that "the right to manufacture Castoria" according to 
Pitcher's patented process or formula may be free to the world, also 
the right to sell the manufactured article by the name "Castoria," yet in 
putting it upon the market the new manufacturer must clearly identify 
his goods, and not engage in unfair compétition, nor do anything 
which will tend to deceive the public, and induce it to take his goods 
under the belief that they are those which it has heretofore been accus- 
tomed to purchase under the same name. As the similarity of labels 
shown by the record has that tendency to deceive, and such similarity 
is evidently the resuit of design, we are of opinion that the défendant 
should be enjoined from the use of the label set out in the bill of com- 
plaint, or of any label substantially similar thereto which is calculated 
to deceive the public. The order of the circuit court refusing a pre- 
liminary injunction is reversed, and the cause is remanded, with in- , 
structions to grant a preliminary injunction as prayed in the complain-; 
ant's bill, and otherwise proceed in accordance with the views ex-: 
pressed in this opinion, and as equity and good conscience may re- 
quire. 
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CENTAUR CO. v. HUGHES BROS. MFG. 00. 

(Circuit Court of Appeals, Fifth Circuit December 13, 1898.) 

No. 758. 

Uhfaib Compétition ra Trade— Imitation of Labels— Injunction. 

Where the gênerai appearance of the bottles and labels used In placlng 
upon the market a new préparation of Oastoria is so nearly like that of 
those used by complainant for many years In the sale of Its préparation 
under the same name as to decelve ordinary purchasers, complainant's 
right to a prellminary injunction is not defeated because changes hâve 
been made in the shape and color of the bottle, and In the tint of the labels, 
such changes being so slight as not to attraet attention, nor by changes 
In the printed matter upon the labels, the form and arrangement of the 
part which covers the front of the bottle being such as to deceive, and to 
Indlcate a purpose to do so.i 

Pardee, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

Suit in equity by the Centaur Company against the Hughes Bros. 
Manufacturing Company for unfair trade, in imitating complainant's 
bottles and labels. An application for a prellminary injunction was 
denied, and complainant appeals. 

Edmund Wetmore and De Edward Gréer, for appellant, 
Wm. Thompson, for appellees. 

Before PAEDEE, Circuit Judge, and SWAYNE and PAELANGE, 
District Judges. 

SWAYNE, District Judge. The bill, answer, and exhibits in this 
case raise the same issues as those raised in the case of Centaur Co. v. 
Neathery, 91 Fed. 891, and Same v. Eeinecke, Id. 1001. The questions 
of law discussed in those cases apply to this, and the main exhibits of 
the labels and wrappers in which the respective parties prepared their 
packages, and upon which the décision of the case tums, are as follows: 
"Exhibit A and Exhibit B"; "Exhibit A, Complainant's Wrapper"; 
"Exhibit B, Eespondent's Wrapper." While the issues made by the 
bill, answer, and Exhibits A and B, in this case, are similar to 
those in the cases of Centaur Co. v. Neathery, 91 Fed. 891, and Same v. 
Eeinecke, Id. 1001, an examination of the label and wrapper used by 
appellee shows a studied effort to comply with the letter of the law, 
and at the same time avoid the spirit thereof. Appellee herein an- 
swers "that to avoid the appearance, even, of infringing upon the rights 
of complainant, • • * it particularly selected a bottle différent in 
color, using flint or clear transparent, where complainant used green 
tint, glass; it particularly selected a label on said bottle différent in 
color, wording, and design from the complainant's; that said bottle 
used by it is différent in form from the bottle of the complainanf'j 
"that the wrapper adopted by défendant (Exhibit B) was made as 
dissimilar to the wrapper of complainant as, in the opinion of defend- 

1 As to unfair compétition In trade, see notes to Scheuer y. MuUer, 20 C. G. 
A. 165, and Lare v. Harper & Bros., 30 O. a A. 37G. 
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ant, it could adopt, and yet préserve the préparation of Castoria, and 
place the same before the public." It is difiQcult to understand the 
last clause of the above sélection from defendant's answer. Just 
what the similarity in color, form, and arrangement of the printed 
matter on the wrapper of the bottle of defendant's Castoria had to do 
with "preserving the préparation," and "placing it before the public," 
we do not see, unless it was to obtain for defendant's préparation 
a greàter sale by deceiving the public into the impression that they 
were buying complainant's goods. Nor do we find the statement true 
that the bottle and label were so différent as to fuUy notify the public 
that'they were buying the gpods of the respondent, and not those of the 
complainant. It is true that there is a very slight différence in the size 
and shape of the bottles used, that is apparent when you carefully 
compare the packages of complainant and respondent; but it has been 
made so slight as never to be noticed without such comparison, and is 
such a différence as would not be readily remembered by the ordinary 
purchaser. The same is true of the color or tint of the bottles and 
labels of the parties. It will be readily seen that respondent's label 
is on pure white paper, while that of complainant is slightly cream- 
tinted; but how many purchasers of the remedy would ever notice the 
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différence, unless it was especially called to their attention? And 
while the respondents hâve placed the words "Dr. Hughes" at the top of 
the label, instead of "900 Drops," as nsed by the complainant, they hâve 
printed it in white letters on a black ground, in exactly the same size, 
position, and shading as used by complainant. On respondents' label 
the word "Castoria" is printed, not only in black letters on a shaded 
ground exactly like that of complainant, but the letters are a perféct 
copy in shape and position of those of complainant. At the foot of 
respondents' label there is another change, in wording only, "See Direc- 
tions on Label" being substituted for the words used by complainant, 
as foUows: "At 6 months old 35 Doses — 35 Cents;" but respondents 
hâve placed them in such type, position, and shading as not to be 
noticed by the gênerai public. Then, respondents hâve replaced the 
signature of "Chas. H. Fletcher, New York," used by complainant, with 
that of "John V. Hughes, Dallas, Texas," in similar script, on the 
lower part of the label; but, again, the change is of such a size and 
nature as not to attract the attention of the gênerai purchaser. AH 
the balance of the label of respondents — the wording, type, spacing, 
and size — is an exact copy of that of complainant in every particular, 
producing the same gênerai effect upon the gênerai customer. Why 
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any or ail of thèse similarities are necessary to "préserve the prépara- 
tion," and "place it before the public," is net explained in the briefs, 
nor was it suggested at the hearing. There are many différent forma 
of bottles, and it would not be difficult to suggest innumerable forms 
and combinations of type and color of paper that could not possibly be 
mistaken for those of complainant; yet with ail the désire of respond- 
ents, as expressed in the answer, "to avoid the appearance, even, of in- 
fringing upon the rights of complainant," they failed to discover any 
of them. It is true that respondents hâve completely changed the in- 
scriptions and gênerai appearance of that part of their labels that covers 
the sides and back of the bottle, and claim much crédit therefor; but 
inasmuçh as the public generally look only to the front of the label, and 
purchase by the gênerai form thereof, we think thèse changes of but 
little account. Had the same change in the gênerai effect of the label 
on the front of the bottle been made by the respondents as they hâve 
put upon the other parts of it, it is clear they could not hâve been suc 
çjsssfully accused of unfair fraudulent compétition in business, nor 
restrained from making and selling Castoria in their own way. 

On full considération of the bill, answer, and exhibits in this case, 
we are of the opinion that respondents' packages of the remedy hâve 
been so bottled, labeled, prepared, and put upon the market, in such 
form as is calculated to deceive, and does deceive, the public into the 
belief that they are buying the préparation manuf actured and put up by 
the complainant; that they hâve thus infringed upon its lawful rights, 
and i are likely to interfère with its legitimate profits in the sale of its 
préparation, and are guilty of unfair and fraudulent business methods; 
and that respondents should therefore be restrained. The order of the 
circuit court refusing a preliminary injunction is reversed, and the cause 
is remanded, with instructions to grant a preliminary injunction as 
prayed in complainant's bill, and otherwise proceed in accordance with 
the views expressed in this opinion, and as equity and good conscience 
may require. 

PAEDEE, Circuit Judge (dissenting). While I agrée with the con- 
clusions reached in Centaur Co. v. Neathery, 91 Fed. 891, and in Cen 
taur Co. V. Reinecke, Id. 1001, just deci^ed, I am constrained to dissent 
from the opinion and decree in this case. In my opinion, the case 
made against Hughes Bros. Manufacturing Company is not sufflciently 
full and explicit to warrant an injunction pendente lite. The case 
shows that Hughes Bros, hâve not servilely imitated the label and 
wrapper used by the Centaur Company, but, on the contrary, hâve va- 
ried from the same enough to show to the ordinary observer that the 
préparation offered by them for sale was not manufactured by the Cen- 
taur Company, or by any company or person other than the défendants. 
The record fails to show clearly and exactly which of the marks, signs, 
and labels, of ail those now claimed exclusively by the Centaur Com- 
pany, were used during the life of the patent by the same parties to ex- 
ploit the patented article named "Castoria," so that the court can dé- 
termine which of such signs, marks, and labels passed into the public 
domain on the expiration of the patent. The record does show clearly 
% State of facts from which the court ought to flnd that the word 
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"Castoria," with some description of the préparation, as a label, sub- 
stantially as used on the complainant's packages and on tbe défendants' 
packages, did pass into the public domain on the expiration of the 
patent. It was within the power of the complainant to hâve made 
this matter clear, and to hâve shown exactly what other of the marks 
and descriptions specially claimed by it, and now used by the défendants, 
were trade-marks not within the public domain, because not used to 
name and particularly describe and designate the patented article dur- 
ing the life of the patent. What may be shown on a flnal hearing with 
regard to thèse matters.will control the case, and doubtless do equity 
between the parties; but, on the showing made at this time, I am un- 
able to attribute errer to the judge a quo in refusing the injunction 
pendente lite. 



WHITNEY T. GAIR. 
(Circuit Court, E. D. New York. December 9, 1898.) 

PATENTS^NVENTION— POLDING PaPEK BOX. 

The EUiott patent, No. 350,727, for a folding paper box, the essential 
feature of which is the strutting or bracing action of the side pièces in 
holding the parts in position, shows patentable invention, and was not 
anticipated. 

This was a suit in equity by Fred. A. Whitney against Robert Gair 
for the infringement of a patent. 

Louis W, Southgate and Philip W. Southgate, for complainant. 
Dickerson & Brown, for défendant 

THOMAS, District Judge. The complainant, Whitney, since Feb- 
ruary, 1888, has been, and is now, the owner of letters patent of the 
United States, numbered 350,727, issued to Charles W. EUiott, on the 
12th day of October, 1886, for a folding paper box. Since the acqui- 
sition of such rights, the complainant has been engaged in the manu- 
facture and sale of folding paper boxes pursuant to such patent, and, 
from small beginnings, has built up a business of great extent and 
value, and the précise box made and sold by him is, for the purpose 
for which it is intended, the most acceptable and the most widely ac- 
cepted. So thoroughly useful, désirable, and valuable is the box fash- 
ioned by the complainant pursuant to his patent that the défendant, 
Gair, the largest manufacturer of paper boxes in the United States, 
bas appropriated the précise pattern of box, and ingrafted it upon, 
and, to a large extent, made its manufacture a part of , his own busi- 
ness; while otier manufacturers, either from récognition of the com- 
plainant's rights, or for other reasons, hâve not infringed or ceased 
to infringe thereon. Therefore the complainant owns letters patent, 
and makes paper boxes pursuant thereto, and the défendant has 
nicely imitated the complainant's product, and deliberately seeks to 
avail himself of its advantages. The défendant justifies this absolute 
imitation of the complainant's box upon the ground that the same was 
not patentable, as the essential functions of the parts composing the 
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box had been anticîpated by prior patents. The letters patent under 
which complainant claims show certain illustrative figures and spéci- 
fications. The following figures are importait for this discussion: 
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The spécifications state: 

"Figure 1 Is a blank from whlch my box Ib made. Figure 2 Is an edge 
View of a folded strlp to form a band for my box. Figure 3 Is a plan of my 
box, wlth Its corer off, and an egg-holder Inslde of It Figure 4 Is a modifica- 
tion. My invention corisists In a foldlng box provlded wlth a band to keep parts 
of the box In proper relation to each other when the box is made ready for use. 
In Figure 1 1 hâve shown a blank of strawboard or the like materlal from which 
the box, A, and also the cover are made. In this blank the part a, which 
forms the bottom of the box, has the usual flaps, ai, afi, as, a*, adapted to 
form the sides of the box. A, as shown in Figure 3. The blank is also In the 
case shown provlded wlth a flap, a» (havlng lip, ao), which forms the cover of 
the box, A. The ends of the strlp, B (shown in Figure 2), are secured to the 
side, a*, as in Figure 3; and, when flaps ai, a2, as, and a* are set up, band 
B Is passed arojjnd ,them, as clearly shown in F'gure 3, In Figure 4 I hâve 
shown a modification of the blank from which box, A, is formed, the différ- 
ence being that the flap a* in the modification Is provlded wlth end flaps, a^, 
to which the ends of the band, B, are attached. Boxes thus made can be 
folded compactly, and easlly made ready for use. They are especlally de- 
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slrable as egg-earriers when provided with the well-knowa folding egg-holder, 
D (shown in Figure 3). What I clalm Is the folding box, A, in combinatlon 
with bands, B, substantlally as and for the purpose set forth." 

The box thusdescribed shows certain valuablefeatures: (1) A fold- 
ing box made from a single blank, save the band, B, which, for the 
economical use of material, is eut separately, and attached to the ilap 
a* ; (2) the parts thus secured are quickly and eonveniently f olded into 
a box, with a cover shutting into and held in place by its lip, a*, pass- 
ing between flap a'' and the folding band, B; (3) the side flaps a^, a^, 
press on the front flap, a', whereby flap a' is crowded against the 
band, B. Thus, the side and front flaps are kept in place, and neces- 
sarily support the bottom of the box, whether it is empty or fllled. 
This strutting or bracing action of the side flaps reaches its f ull useful 
function because ail the sides of the box are sufficiently high to fur- 
nish ail necessary support,by simple pressure on the band, without the 
use of other device; and this function obtained by the combination of 
thèse parts is claimed to be new. 

Thè alleged anticipations may be considered. Letters No. 265,419, 
issued to John Howenstine in 1882, are said to anticipate it. The 
box as described in the letters consists of three parts: (1) A blank 
composing the bottom and two side flaps of the box, generally corres- 
ponding to a, a', and a* of complainant's box, and two narrow flaps, 
corresponding in position with a^ and a' in complainant's box. Around 
thèse flaps is placed a separate band, at whose end are hooks or tongue 
lugs, which pass through and interlock in a circular opening in one 
side of the box, corresponding to a* in complainant's box, while at 
about the middle of such band is a tongue which passes through a 
circular opening in the opposite side. Thus, it will be seen that this 
band, hooking into the two sides of the box with its own ends inter- 
locking, makes up two sides of the box, and holds the remaining two 
sides in place. The strutting action of the narrow side flaps, cor- 
responding in position with complainant's box flaps a*, a", is very 
slight, and, in fact and in contemplation of the patentée, is not use- 
ful in holding the box in place. It is true that this arises from the 
fact that thèse flaps are too narrow to push with any useful force 
against the other sides. They may bave a strutting action propor- 
tioned to their width; but the width is such that the strutting action 
is practically uninfluential, so much so that it is easily concluded that 
the patentée did not observe the function, nor advise of its existence, 
and hence provided the separate band, with its duplication of awkard 
and puzzling hooks and tongues, to hold the box in place. 

The further prior patent that deserves attention is that of Fiske, to 
whom letters No. 265,590 were issued in 1882. This open box is 
made from a single pièce of paper. It consists of a rectangular bot- 
tom, with three flaps corresponding in position somewhat with the 
flaps a^, a^ a*, of complainant's box, but not rectangular. A band 
connected with a part of the bottom pièce is carried around the three 
irregular sides; and a tongue at one end of this band passes through a 
slit in its other end; and a tongue in the irregular side, corresponding 
to a' in complainant's box, passes through a slit in the tongue end of 
the band, and secures together the band, and holds it to the side. 
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Thus, the box, flaring in shape, was held together. Thus far ît is 
obvious that the box was held in place by the tongue on one enr" of the 
box passing through the slit in its other end, and by locking the .jngue 
to the side of the box by the tongue of such side passing through a slit 
in the tongue of the band. The sides corresponding to a', a", a', in 
complainant's box were not intended to hâve a strutting action, and 
the flaring shape of thèse sides prevented such action, unless the 
band were pulled so tight as to distort thèse sides, and thus bring them 
together, which was not intended ; nor is there any évidence that such 
function was ascribed to them or expected of them. However, the 
spécification states: 

"By making the scores between the parts e, f, g, h, i [by whlch are described 
the parts Into which the band is divided by oblique c'reases], at rlght angles 
to the edges of those parts, and making the strip of material from which those 
parts are formed straight, and by mailing the part d [part corresponding to 
side a» In complainant's box] rectangular in f orm,. the box will be rectangular 
in form when put together." 

This would, indeed, make the box rectangular, but the support would 
be still the band loclied at its ends into the rectangular side. But ob- 
serve that the spécification does not provide that the side correspond- 
ing to a^, a.^, in complainant's box, should be rectangular; and hence 
there would be no strutting action by their pushing up against the 
band, directly or indirectly, although, possibly, the rectangular side, 
corresponding to a*, might push the two sides against the band. This 
was not intended as the means of support, and very renxotely, if at ail, 
fpreshadows the action of the side flaps in the complainant's box. In 
both the Howenstine and Piske patents, and probably in others, where 
a band is used to hold a box together, some part is brought directly 
or indirectly against and presses upon another part, and créâtes the 
friction that holds in usable form the assembled parts. The complain- 
ant has not received a patent for the employment of friction to hold to- 
gether a box, but he has fashioned a box in such combination that 
the strutting force is adjusted with a nicety and effect that boxes in 
other form of parts hâve not produced, If devices for applying such 
force are patentable at ail, the complainant's arrangement seems to 
be novel, and shows invention. The box is so simple as to beget a 
doubt of its evincing inventive skillj but it is évident that this very 
simplicity is of large économie value, and that much thought and con- 
trivance hâve been used to attain the results which it embodies. The 
complainant has produced what has escaped the skill of others. The 
complainant's assignors may not hâve been conscious of the principle 
which he employs so happily in the adjustment of his box. He may 
hâve contrived his box after practical trials, and hâve attained the use- 
ful end without fuUy appreciating the function which his parts perf orm. 
In any case, his combination is new, and effects a new resuit. The 
other patents to which the attention of the court is called by the 
learned counsel for the défendant seem to be quite remote, and need 
not be considered, if the court is correct in its disposition of the How- 
enstine and Fiske patents. 
. The complainant should hâve a decree, with costs. 
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LETTELIER v. MANN et al. 

(Circuit Court, S. D. Californla. January 30, 1899.) 

No. 697. 

1. Patents— Invention— Impbovembnt of Existino Machine. 

Merely ctianging the location of parts in a successful machine, though 
it may add to its utility, involves only the exercise of mechanical skill, 
and does not constitute invention which will sustain a patent. 

2. Samb— Anticipation — Knowledge of Pkiou Devicb. 

In considerlng the question of anticipation, it will be assumed that the 
patentée linew of the alleged anticipatory device when he made his own; 
and whether or not he in fact had such linowledge is immaterial. 

8. Same— Invention— Adapting Old Pakts to New Use. 

A change in the size or shape of a part in an existing machine, so as 
to adapt the part to a new purpose, such as would occur to a mechanic 
of ordinary skill, does not constitute invention. 

4. Same— Effect of Patent as Evidence. 

The rule that a patent is prima facie évidence of novelty and inven- 
tion is merely a rule of évidence, and, while it casts the burden of proof 
on an alleged infringer, does not preclude the courts from declarlng what 
constitutes novelty and invention. 

B. Same — Machine for Making Box Binding Strips. 

The Lettelier patent, No. 482.48é, for a machine for making box binding 
channel strips, so far as it shows a change of the location of the cutters 
and formers from the center of the shafts, as existing in a prior machine, 
to the ends, outside the bearings, though of utility, does not disclose In- 
vention; and the enlargement of the shoulders on the insertion roUers 
to serve as guides for the strip being channeled is merely a mechanical 
adaptation of the part as existing ia the prior machine to a new use, 
which does not involve patentable invention, and which was anticipated 
in the device shown in the Nauman patent. No. 421,961. 

This was a suit in equity by John G. Lettelier against William Mann 
and others for the alleged infringement of a patent. 

H. C. Dillon, for complainant. 

James E. Knight and C. K. HoUoway, for défendants. 

WELLBORN, District Judge. This is a suit for an injunction 
against, and damages on account of, alleged infringements of patent 
No. 482,484, on a machine for making box binding channel strips. 
The answer to the bill sets up, among other défenses, laek of novelty, 
or, more specifically, that the complainant's patent was anticipated by 
numerous other patents, and also by a machine known as the "Weston 
machine," constructed by Norton Bros., in Chicago, in March, 1886, 
for the Weston Basliet Manufacturing Company, of San Francisco, 
Cal. 

Complainant, in his application for a patent, outlines his machine 
thus: 

"My invention consists, essentially, of a channel strip forming machine, 
having its rotary shears and formers arranged on the ends of their respective 
shafts on the outside of the shaft supporting frame of the machine, in eom- 
biuation witli suitable gauges and guides arranged to hold the strip in position, 
and to discharge the scrap from the machine, and direct the strip through 
the shears and formers." 

The âgure giTen on the next page is a plan view of said machine. 
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The foUowing extracts from complainant's application, read in con- 
nection with said diagram, will serve to explain those parts of his 
patent material to this opinion: 

"My improved machine, as illustrated, comprises the combinatlon of a 
train consisting of tlie rotary shears, A A', and the séries of rotary chanael 
formera or rollers, B B', C C, D D', and E E' (arranged in pairs, graded with 
increaslng depth and decreasing width of channel from the shears at the 
front of the machine rearwardly), the spreader arc, F, and the grooved 
spreader roller, G, arranged In line with the channel rollers and the with- 
drawing rollers, H H', and operative mechanism Connecting the parts of such 
train. * * * In practice, thè binding strips are formed of scraps of tin, 
whlch are not of unlform width; and, when fed Into the machine, the rotary 
shears, A A', eut the strlp to the proper width, and pass it on through the 
opentng between the flat-faced guides, I I', to the bending rollers or formers, 
B B', which bend the tin slightly to form an aiial channel, and, in turn, pass 
the strlp on through the opening between the guides, J, J', to the channeling 




rollers, C C, D D', and E B', whlch operate tn turn to gradually deepen 
the channel to the desired form. The guide, q", directs the waste scrap out- 
ward from the machine, so that, when severed from the channel strlp, it falls 
to the floor or Into some sultable réceptacle. • * * - The several insertion 
rollers, B, C, D, and B are provided with slde stops or shoulders, n, ar- 
ranged, respectively, with relation to the edge, v, of the rollers, to serve as 
stops to engage the edges of the strlp belng channeled thereby to prevent it 
ffom displacement while belng channeled; that Is to say, the distance from 
each stop, n, to the extrême outer point of the insertion rollers is equal to 
one-half of the width of the tin strip which Is to be channeled by the machine. 
O.'his causes the edges of the strip to abut against the side stops, n, n, and so 
hold the strlp flrmly in position. By this means the machine is caused to form 
the channel with its bottom midway between the edges of the strip." 

The features of complainant's machine, which he claims as patentable 
improvements on the Weston machine, are the location of the cut- 
ters and formers at the ends, instead of the centers of the shafts, and 
the enlargement of the shoulders on the insertion former, so as to 
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make them perform the office of guides. With référence to the first 
of thèse alleged improvements, complainant's said application contains 
the foUowing statement: 

"Machines with rotary sliears and formera hâve been constructed before 
my invention; but their opération bas not been satisfactory, because the 
shears and formera were situated on shafts which were jirovided with a 
bearing upon each side of the shears and fonners, and the strlps of scrap 
tin which were eut from the edge of the strlp by the shears would become 
wound about the shafts, and necessitate the fréquent stopping of the machine 
to remove them therefrom. My invention difiCers from thèse prier machines, 
in that it bas its shears and formera mounted upon the outer ends of the 
shafts, and the inner sides of the shears are arranged close to the frame of the 
machine; so that there Is none of the shaft between ,the frame and shears 
for the tin strip to become wound around. Also, the space between the cut- 
ting edge of the shears and the frame is made of the width desired for the 
flat strip ont of which the channel strip is to be formed, so that the scrap tin 
eut from the strip is left on the outside of the frame of the machine, and 
drops off as soon as severed from the strlp to be formed." 

Complainant claims, as another advantage of placing the cutters 
and formers at the ends, instead of centers, of the shafts, that they 
can he more easily removed and replaced for purposes of cleaning, 
sharpening, and repairing. The advantage which complainant claims 
in the shoulders of his machine is that they serve as guides for the 
channel strip to be formed, and thus equalize its sides. 

AU of thèse claimed bénéficiai results are contested by the défend- 
ants, except that cutters and formers outside of the bearings can be 
more readily removed and replaced, for the purposes indicated, than 
cutters and formers inside the bearings. 

The évidence satisfles me that complainant's patent possesses ad- 
vantages over the Weston machine in ail the particulars mentioned, 
except as to the shoulders, about which there is doubt; but I am Uke- 
wise satisfled that the Weston machine was successfully operated. 
Mr. Gould testifled that it worked ail right before its shipment from 
Chicago, in 1886. Mr. Paine testified that he operated it in 1891, 
and that he could turn out as many channel strips as he could on the 
Reed machine, which latter was the Lettelier machine. The fact that 
the Weston machine, built in 1886, was being used as late as 1891, 
and the testimony of Mr. Paine, as to the amount and character of 
work it could and did then perform, — 32,000 channel strips per day, — 
completely réfute any suggestion that it was a failure. In the Weston 
machine, it is true, as already stated, the cutters and formers were 
inside the bearings, while in the one covered by complainant's pat-- 
ent the cutters and formers are outside the bearings. This change, 
however, was not invention. Smith v. Nichols, 21 Wall. 112; Hill 
V. Wooster, 132 U. S. 693, 10 Sup. Ct. 228; Dederick v. Agricultural 
Co., 26 Fed. 755; Adams v. Stamping Co., 28 Ped. 360; Thomson- 
Houston Electric Co. v. Athol & Orange St. Ey. Co., 83 Fed. 203; 
Briggs V. Ice Co., 8 C. C, A. 480, 60 Fed. 87 ; Front Eank Steel-Purnace 
Co. V. Wrought-Iron Eange Co., 63 Ped. 995. 

In Briggs v. Ice Co., supra, the court says: 

"It Is not invention to use an old combination of devlces in a new location 
to perform the same opérations when no change or modifications are required 
to adapt It to the new use, or when only such are required as can be made by 
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the exercise of ordlnary meehanical sklU. The case of Aron v. Rallway Oo., 
332 U. S. 84, 10 Sup. Ct. 24, is an apposlte Illustration of the rule." 

The following extract from an opinion by Justice Matthews is pecul- 
iarly applicable hère: 

"As soon as the mischlef became apparent, and the remedy was seriously 
and systematically studied by those compétent to deal with the subject, the 
présent régulation was promptly suggested and adopted, just as a skilled 
mechanic, witnessing the performance of a machine, inadéquate, by reason 
of some defect, to accomplish the object for which it had been designed, by 
the application of his coramon knowledge and expérience, perceives the rea- 
son of the failure, and supplies what is obviously -wanting. It is but the 
display of the expected skill of the calling, and involves only the exercise of 
the ordinary faculties of reasoning upon the materials supplied by a spécial 
knowledge, and the facility of manipulation which results from its habituai 
and intelligent practice; and is in no sensé the créative work of that inventive 
faculty which it is the purpose of the constitution and the patent laws to 
encourage and reward." HoUister y. Manufacturing Co., 113 U. S. 59, 5 
Sup. Ct. 717. 

Complainant bas cited a great number of cases, involving changes 
of location, wherein the patents bave been sustained. In most, if not 
ail, of thèse cases, however, the improvements held to be patentable 
were believed by the court to involve something more than mère struc- 
tural changes. 

Thus, in Pearl v. Océan Mills, 19 Fed. Cas. 56, on which complain- 
ant seems to place much reliance, the flrst paragraph of the syllabus, 
after particularizing the improvements made by the patent in ques- 
tion, proceeds thus: 

"Thèse altérations resulted in a considérable diminution of the power re- 
quired. Many previous experiments with the same end in view had proved 
unsuccessful. Held, that the greatly Improved resuit attending the change, 
when viewed in connection with the failure of the many experiments pre- 
viously made to accomplish similar results by mère structural changes, has a 
great tendency to prove that thèse Changes involved some functional différ- 
ence beyond mère meehanical perfection and adjustment." 

Again, in Western Electric Co. v. Home Tel. Co., 85 Fed. 649, the 
court, at page 660, says : 

"This patent was not 'the mère carrying forward or new or more extended 
application of the original thought,' shown in patent No. 321,390, as clalmed 
by defendant's counsel; nor was it 'a change only in form, proportion, or 
degree, doing substantially the same thing, in the same way, by substantlally 
çthe same means,' as patent No. 321,390. • * * Jiy opinion is that the 
.patent in suit accomplished an absolutely new and useful. resuit; that it was a 
pldneer invention." 

Again, in Singer Mfg. Co. v. Stewart Mfg. Co., 8 Fed. 920, the court 

says: 

' "It was quite désirable and useful to hâve the means of regulating the 
tension accessible to the right hand as well as to the left of the operator. 
Piacing the thumb screw at the top of the face plate would do it, if mechan- 
ism could be contrived to adjust the disks by the thumb screw at that place. 
■Smh inechanism had to be devised before it could be made by mère meehan- 
ical skill. Miller devised it, and the effort must hâve arisen aboVe meehanical 
to inventive skill. When done, it was new, as distinguished from the old, 
and appears to hâve been well patentable." 

And yet again, in Marsh v, Manufacturing Co., 16 Fed. Cas. 807, 
the court says: 
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"But, In elther vlew, location Is a chief feature In the eomplainant's claims. 
This, ot course, suggests the question: Is the mère location of devices, such 
devices not belng new, patentable? To this the answer must be that It is 
net. If the resuit is the same, and nothing new is required to adapt an 
apparatus to operate in its new location, nothing has been done which can 
be called 'invention.' If such change of location produced a new combination 
of devices, producing a new resuit, then, indeed, something patentable may 
hâve been devised; but mère change of location is not invention." 

It is impracticable for me to undertake to review in détail ail or 
any considérable part of the cases cited in eomplainant's briefs. Be- 
sides those already mentioned, however, there is one other citation 
on this point— Mast, Poos & Co. v. Stover Mfg. Co., 83 Fed. 782— 
which specially invites attention, since complainant says of it : 

"ïhis case effectually disposes of the contention that the Weston machine 
anticipated ours, and the further contention that changlng the position of 
the cutters and formers from the inside to the outside involved no exercise 
of the inventive faculty, and was a mère structural change." 

I cannot agrée witb this view of said case. The second paragraph 
of its syllabus is as foUows: 

"The Martin patent, No. 350,281, for an improvement in windmills, con- 
slstlng of the substitution for external driving gear of Internai gear, which is 
a comblnation of internai toothed wheels with the pinion, pitman, or pump of 
a windmill, was not anticipated by the Perkins mill, which had Internai gear 
slmilar to that in mowing machines." 

Caref ul examination of the opinion will show that the Martin patent 
was sustained, not merely because it placed the driving gear in a 
différent location from that occupied by the driving gear in the 
Perkins mill, but because the driving gears, with their respective com- 
binations, of the two mills, were otherwise essentially différent. After 
pointing ont some of the distinctive features of the two mills, the 
court says: 

"In the case of elther gear the motion would be constant and noiseless. 
The Perliins devlce is, in this respect, slmilar to the Internai gears used in 
mowing and harvestlng machines, spoken of by the court of appeals. It is 
in no sensé, either technically or substantially, a comblnation of internai 
toothed wheels with the pinion, pitman, or pump of a windmill, and therefore 
could no more hâve suggested either the purpose or the resuit of the Martin 
device." 

So far as concerns the question of anticipation, it is immaterial 
whether the complainant in fact knew, or did not know, of the Weston 
machine, at the time he claims to hâve invented the machine covered 
by his patent. Roemer v. Simon, 1 Ban. & A. 138, Fed. Cas. No. 11,- 
997; Derby v. Thompson, 146 U. S. 476, 13 Sup. Ct. 181; Walk. Pat. 
§73. 

In Derby v. Thompson, supra, the suprême court of the United 
States uses the following language : 

"Whûe the question is not altogether free from doubt, the majority of the 
court are net disposed to accord to the changes made by Kenna the merit of 
invention. Though he. may not in fact hâve known of thèse three chairs, 
but may hâve supposed that he was inventing something valuable, we are 
bound, in passing upon his device, to assume that he had them ail before him, 
and with that knowledge it seems to us that it required nothing more than 
the skill of an ordinary mechanic to adopt the most valuable features of each 
In the construction of a new chair." 

91 F.-58 
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Assuming, in the case at bar, that the complainant, when lie built 
his machine, had before liim the Weston machine, the changes which 
he made in the locations of the cutters and formera, using the language 
of the court in Coburn Trolley Mfg. Ce. v. McCabe Mfg. Go., 80 Fed. 
915, "appear to belong to the work of a mechanic, rather than to the 
genius of an inventor." 

Another différence between the machine covered by complainant's 
patent and the Weston machine, which complainant contends is a 
patentable improvement, is that in the Weston machine the shoulders 
on the former did not come in contact with the channel strip, but were 
made, as testifled by one of défendants' witnesses (James Grould), 
"for the purpose of leaving a flat place on the side of the former to 
screw the steel former onto the cast-iron hub," while complainant's 
patent, according to his contention, so extends the shoulders towards 
the extrême outer edge of the former as to make them efficient instru- 
mentalities in equalizing the sides of the channel strip. If this con- 
tention, about which there is conflicting évidence, be allowed, the 
change which it suggests — the extension or enlargement of the shoul- 
ders — was but such an adaptation of an old thing to a new purpose 
as would occur to a mechanic of ordinary skill, and did not justify the 
patent. Walk. Pat. § 38; Dunbar v. Elevating Co., 26 C. C. A. 
330, 81 Fed. 201; Aron v. Railway Co., 132 U. S. 84, 10 Sup. Ct. 24; 
Miller Co. v. Meriden Bronze Co., 80 Fed. 523; Lumber Co. v. Perkins, 
25 0. C. A. 613, 80 Fed. 528; Smith v. Nichols, 21 Wall. 112. 

In Aron v. Railway Co., supra, the suprême court of the United 
States says; 

"It rarely happens that old tastrumentalltles are so perfectly adapted for 
a use for which they were not origlnally Intended as not to requlre any 
altération or modification. If thèse changes involve only the exercise of or- 
dinary mechanical skill, they do not sanction the patent; and, in most of the 
ad;iudged cases where it has been held that the application of old déviées to 
a new use was not patentable, there were changes of form, proportion, or 
organlzation of this character which were necessary to accommodate them 
to the new occasion." 

In Miller Co. v. Meriden Bronze Co., supra, the court says: 

"Complainant contends, as to thèse prlor patents, • • • that în none 
of them is shown the conception of any combination In which an Idler screw 
tube is so constructed as to provide the advantages of the screw adjustment 
and direct thrust in one combination. It has not been shown that the prior 
screw devlcés • ♦ * were intended to be so operated ai to combine the 
screw adjustment and quick thrust. But I do not understand that the law 
necessarUy imposes upon a défendait, who relies upon the prior art to limlt 
the scope of a patent, the burden of provlng that prior patents • * • 
stated ail the undeveloped posslbllities of the invention therein disclosed. 
It is not necessary that the patentée should hâve conceived the idea of ail 
the uses of which his Invention is capable. He is entltled to ail the béné- 
ficiai uses embraced wlthln the scope of his invention. Manufacturing Oo. 
V. Cary, 147 U. S. 635, 13 Sup. Ct. 472; Woods Co. v. Pfelfer, 5 C. C. A. 14«, 
55 Fed. 390; Manufacturing Co. v. Eobertson, 23 C. C. A. (501. 77 Fed. 985." 

In Smith v. Nichols, supra, the court says: 

"But a mère carrylng forward or new or more extended application of the 
original thoaght, a change only in form, proportions, or degree, the substitu- 
tion of équivalents, doing substantially the same thing in the same way by 
substantially the same means, with better results, is not such invention as 
wlll sustain a patent Thèse rules apply alike whether What preceded was 
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covered by a patent or rested only in public linowledge and use. In neither 
case can there be an invasion of such domain and an appropriation of anything 
found there. In one case, everything belongs to the prier patentée; in the 
otlier, to the public at large." 

It must be remembered hère that shoulders on a former are shown 
in patent No. 421,961, issaed to George îsfauman, February 25, 1890 
(see Défendants' Erhibit, Nanman Patent, of 1890, Paper No. 8); and 
that, while complainant's application was pending before the com- 
missioner of patents, one of his daims was rejected, as foUows: 

"Claim 7 is rejected on the patent to Nauman, 421,961, Feb. 25, 1890, 
'Sheet-Metal Ware Making, Troughs & Holdings,' whlch shows shoulders at 
the sides of its formlng rolls, C Ci, and c ci,- capable of actlng as guards or 
guides for the métal being grooved." (See Défendants' Bxhibit, File Contents 
Complainant's Tin Machine, Paper No. 10.) 

Can it be suecessfully maintained that a mechanic who, having 
before hùn the Westoh machine and Nauman patent, merely changes 
the shoulders of said machine so as to adapt them to the purpose 
required of shoulders in said patent, performs an inventive act? Such 
a change, it seems to me, is not invention, but the exercise of mechan- 
ical skUl. 

The rejected claim, No. 7, above mentioned, was as follows: 

"The grooved roller and the edge of the Insertion roUer, provided wlth slde 
stops arrangea respectively at a distance from the extrême outer edge of the 
insertion roller equal to one-half of the width of the strip to be channeled." 

It is true that thèse "side stops" or shoulders appear in another claim 
(No. 12), which was allowed; but I hâve referred to their rejection 
in claim No. 7, not as an abandonment of the latter claim to the 
public, but to call attention to the facts that shoulders performing the 
oflSce of guides were distinctive features of the Nauman patent, and 
therefore complainant's use of shoulders for that purpose, besides 
being, as I hâve already shown, a mère adaptation of the shoulders 
on the Weston machine, involving only ordinary mechanical skill, 
was not even original with complainant, but first employed by Nau- 
man. 

InSmithv.EUiott, 22Fed. Cas. 529,ltissaid: «Thelaw • • • 
gives no monopoly * • • to mère mechanical skill in the use 
of known means." 

Complainant, however, insists upon utility as the test of invention, 
citing, among other cases, Hill v. Biddle, 27 Fed. 560 ; Smith v. Vul- 
canite Co., 93 U. S. 486; Pearl v. Océan Mills, 19 Fed. Cas. 56; Loom 
Co. V. Higgins,. 105 U. S. 580; Hall v. Wiles, 2 Blatchf. 194, Fed. 
Cas. No. 5,954; and Hoe v. Cottrell, 1 Fed. 598. While utility is a 
circumstance to be considered in determining the question of novelty, 
it is not necessarily conclusive of the question, for, if so, every im- 
provement in a machine, however slight, and although resulting from 
mechanical skill only, would be patentable, and this, according to the 
unquestionable weight of authority, is not the law. 

In Eosenwasser v. Berry, 22 Fed. 841, the court says: 

"Not every improvement is invention; but, to entltle a thing to protection, 
it must be the product of some exercise of the inventive faculties, and it must 
involve somethlng more than vrhat Is obvlous to persons skllled in the art 
to which it relates. Pearee v. Mulford, 102 U. S. 112." 
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In Smith v. Vulcanite Co., supra, Justice Strong says: 

'Tlndoubtedly, the results or conséquences of a process or manufacture 
may, In some cases, be regarded as of importance when the Inqulry Is made, 
whether the process or manufaèture exhlbits invention, thought, and inge- 
nuity." 

Justice Strong then quotes from Webster on the Subject-Matter of 
Patents (page 30), as follows: 

"The utility of the change, as ascertained by Its conséquences, is the real 
test of the sufflclency of an Invention; and, siuce the one cannot exist with- 
out the other, the existence of the one may be presumed on proof of the ex- 
istence of the other. Where utility is proved to exist in any degree, a suffl- 
ciency of évidence to support the patent must be presumed." 

Justice Strong manifestly does net approve of Webster's state- 
ment of the law, for he immediately proceeds as follows: 

"We do not say the single fa et that a device has gone into gênerai use, 
and has displaced other devices which had previously been employed for 
analogous uses, establishes in ail cases that the later device involves a pat- 
entable invention. It may, however, always be considered; land, when the 
other facts In the case leave the question in doubt, It is sufflcient to turn the 
scale." 

Thèse enunciations of Justice Strong are not antagonized by any- 
thing said in Loom Co. v. Higgins, supra, or Pearl v. Océan Mills, supra, 
or in any of the other décisions cited by complainant, although in some 
of them, owing to their peculiar facts, the circumstance of utility was 
allowed controlling influence. 

In Hollister v. Manufacturing Go., supra, paragraph 3 of the sylla- 
bus is as follows: 

"Although the Idea embodied in an invention described and claimed in a 
patent Is new and of an increased utility, beyond what has been attained, 
yet it may not be, In the sensé of the patent laws, an Invention." 

Conceding that a machine for forming box binding channel strlps 
can be more conveniently operated and produce larger results ^ith 
the cutters and formers outside than inside the bearings, and that 
shoulders in complainant's patent are adapted to a bénéficiai purpose, 
which they did not accomplish in the Weston machine,— or, in other 
words, conceding utility in the changes made by complainant in cut- 
ters and formers and shoulders, and giving to thèse circumstançes 
of utility due weight, — I am still of opinion, from ail the évidence in 
the case and a careful comparison of the two forms of the machine, 
that said changes were not inventive acts, but are attributable only 
to mechanical skill. 

In the considération of this case, I hâve not been unmindful of the 
rule urged in complainant's brief that a patent is prima facie évi- 
dence of novelty and invention. This, however, is a mère rule of évi- 
dence, which, although it casts the burden of proof upon the alleged 
infringer, does not take from the courts authority to déclare what 
constitutes novelty and invention. Warren Co. v. Eosenblatt, 25 C. G. 
A. 625, 80 Ped. 540. I am satisfled that the claims of complainant's 
patent, so far as embodied in the machines built by défendants, 
were anticipated by the Weston machine, and upon that ground the bill 
will be dismissed. 
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LETTELIER v. MANN et al 

(Circuit Court, S. D. California. January 30, 1899.) 

No. 698. 

1. Patents— Public Use— What Constitutes. 

The use of a machine for profit, not experiment, and particularly where 
It is exposed to the view of persons other than the inventor and his em- 
ployés, pledged or enjolned to secrecy, constltutes a public use, wlthin the 
meaning of the patent law. 

8. Samb— BuHDBN and-Mbasdbb of Proof. 

Where public use for more than two years is alleged to defeat a patent, 
and use for the requisite length of time Is shown, and met only by the 
allégation that the use was not public, but for the purpose of perfecting 
an incomplète invention, such allégation must be sustained by the pat- 
entes by proof that is fuH, unequivocal, and convincing. 

3. Samb. 

Proof that the patentée and his partner for more than two years prier 
to the application for a patent used a number of machines, essentially the 
same as the one patented in their business, for the common profit of the 
flrm, and that a number of employés of the partnership, not enjolned to 
secrecy, as well as complalnant's partner, saw such machines in opération, 
Is sufficient to establish a public use which will defeat the patent. 

4 Samb. 

The meaning of the term "publie use," as used in the patent law, is 11m- 
Ited to a use in the ordinary way as distinguished from an expérimental 
use, and it is not necessary that more than one person should hâve known 
Qf such use. 
6. Same— Improvbmbnts op Invention after Pdblic Use. 

Improvements in a machine whicïi are not of the substance of the pat- 
ent, sjid do not add anything patentable to it, wlU not avoid the inval- 
Idating effect of a prlor public use. 

6. Samb— Box Machines. 

The Lettelier patent. No. 549,375, for an improvement in box machines, 
Is void on account of the prlor public use of the machine. 

This was a suit in equity by John G. Lettelier against William Mann 
and others for an alleged infringement of a patent. 

H. G. Dillon, for complainant. 

James E. Knight and G. K. Holloway, for défendants. 

WELLBORN, District Judge. Suit to restrain, and to recover dam- 
ages on account of, alleged infringements of a patent (No. 549,375) 
on an improvement in box machines. Among the défenses to the suit 
is that of prior public use. It appears from the évidence that several 
machines, made up of the same constituent parts, operated upon the 
same principle, and producing the same résulte, as the one covered by 
the patent mentioned in the bill, were used by the Los Angeles Box 
Gompany earlier than two years before said patent was applied for. 
Complainant, however, contends that said use was not a public use. 
On this point- the law, as I understand it, is that where a machine is 
used for profit, not experiment, and particularly where it is exposed 
to the view of persons other than the inventor and his employés, 
pledged or enjoined to secrecy, such use is a public use. Perkias v. 
Paper Go., 2 Fed. 451; Egbert v. Lippmann, 104 U. S. 333; Henry v. 
Soapstone Co., 2 Fed. 78; Manuf»cturing Go. t. Sprague, 123 U. S. 
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249, 8 Sup. Ot. 122. See, aleo, Manufacturing Co. v. Mellon, 7 G. G. A. 
439, 58 Ped. 707, cited by complainant The character and degree 
of évidence necessary to prevent a prior use from invalidating a pat- 
ent hâve been stated by the suprême court of the United States as 
f oUows : 

"In conslderlng the évidence as to the alleged prior use for more than two 
years of an Invention, whlch, if establlshed, will hâve the effect of Invalidat- 
ing the patent, and where the défense is only met by the allégation that the 
use was not a public use in the sensé of the statute, because It was for the 
purpose of perfecting an incomplète Invention by tests and experiments, the 
proof on the part of the patentée, the period covered by the use having been 
clearly established, should be fuU, unequivocal, and convincing." Manufactur- 
ing Co. V. Sprague, supra. 

The évidence in the case at bar, bo far from being "full, unequivocal, 
and convincing" in favor of the complainant, is, to my mind, conclusive 
against him, because it shows that the use in 1887 and 1888 of the 
machines in question by the Los Angeles Box Company was not 
expérimental, but for profit, and, f urthermore, that during said years 
the employés who operated said machines were not cautioned as to 
secrecy; and, besides, the machines were exposed to the view of per- 
sons other than complainant and said employés. The Los Angeles 
Box Company, according to complainant's own testimony, was during 
the years 1887 and 1888 a partnership composed of himself and one D. 
Gager Peck, and manufactured 400,000 boxes in the former year, and 
800,000 boxes in the latter year, using about 10 of said machines, 
and employing several operatives. Complainant's testimony as to 
thèse matters is as foUows: 

"Q. Did you attach the tin strips to the boxes which you manufactured in 
1885 by means of a machine? A. I did. Q. How was thls machine con- 
structedî (Objected to for the reasons last stated.) A. The princlple was the 
same as the machine we use to-day. * * * Q. In what respects did they 
differî A. The pendulum lever was Increased in weight The Jaws were 
changed some. . Q. Were there any other différences? A. Not any that I 
think worthy of mention. • • • Q. Thén, if I understand you correctly, 
the machine shown in your patent of 1895 has been used by you contlnuously 
since the year 1887? A. It has. Q. How many employés had you In your 
business in the year 1889? A. Somewhere l^rom ten to flfteen. Q. How many 
during the years '86, '87, and '89? A. They hâve increased some two or three 
hands a year. Q. How many of thèse machines for securlng the tin blnding 
strlp upon the boxes did you use during the year 1885? A. Fiye or six. Q. 
How many in '86? A. Flve or six. Q. How many of the Improved machines 
like your patent of 1895 did you use in your business in the year 1887? A. 7 
thlnk about ten." 

I am satisfled from ail the évidence in the case that persons other 
than complainant, his partner, and their employés had opportunities 
to see, and one or more of them did see, said machines while in opéra- 
tion. But, if this were not so, it is certain that complainant's part- 
ner, D. Gager Peck, had free access to said machines; and the law has 
been declared thus: 

"To constltute public use, It is not necessary • • » that more than one 
person should hâve known of that use." Walk. Pat. § 94, and notes 7 and 8; 
Worley v. Tobacco Co., 104 U. S. 340. 

Although it may be différent as to employés, the fact that Peck 
was a member of the firm known as the Los Angeles Box Company, 
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so far from making the use private, indelibly stamps it as public, by 
showing that the machines were used for the common profit of both 
partners, and not experimentally by complainant. In Henry v. Soap- 
stone Ce, supra, tlie court says: 

"The courts very properly limit the meanlng of 'public use' to a use in the 
ordinary way, and they may so limit the Word 'sale,' if taey can ever be per- 
suaded of the fact; but, whether use or sale, that parti;?ular transaction must 
be expérimental, or it is within the forfeiture of the statute." 

Complainant's application for his patent was made January 5, 1891; 
so that the prior use must hâve been, and, as I hâve already shown, 
was, before January 5, 1889. 

The improvements, which complainant made in the machine in 1890, 
namely, increased weight to the pendulum lever, and some changes 
about the jaws, are not of the substance of the patent, nor did they 
add anything patentable to the machine; and consequently they do 
not save the patent from the invalidating efEect of tiie prior public 
use to which I hâve adverted. Manufacturing Co. v. Sprague, supra ; 
Machine Co. v. Hargett, 28 Fed. 567; United States Electric Light- 
ing Co. V. Edison Lamp Co., 51 Ped. 24. 

Complainant's objections to the évidence of prior use, on the ground 
of irrelevancy, are not well taken. The answer of défendants, in its 
fourteenth subdivision, pleads expressly complainant's prior use of 
the machine at Los Angeles, Cal. 

The above rulings render it unnecessary for me to pass upon the 
other issues raised by the pleadings, and discussed in the brièfs of 
the parties. A decree dismissing the bill will be entered. 



THATCHER MFG. CO. v. CREAMERY PACKAGE MFG. CO. et. al. 

(Circuit Court of Appeals, Seventh Circuit. Pebruary 7, 1899.) 

No. 531. 

Patents — Inpkingement — Impbovkment in Milk Bottles. 

The Barnhart patent, No. 411,368, for Improvements in means for cap- 
ping and seallng milk bottles, construed, and held not Infringed. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois, Northern Division. 

This was a suit in equity by the Thatcher Manufacturing Company 
against the Creamery Package Manufacturing Company, Charles M. 
Gates, and George Walker for the alleged infringement of a patent. 

John W. Munday, for appellant. 
George P. Fisher, Jr., for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

PER CURIAM. This appeal is from a decree dismissing for want 
of equity a bill brought to obtain an injunction against infringement 
of letters patent No. 411,368, issued on September 17, 1889, to Harvey 
P. and Samuel L. Barnhart for "improvements in means for capping 
and sealing milk bottles." The claim reads as follows: 
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"The comblnatlon, wlth the Jar or bottle hereinbefore described, the circulai 
neck or outlet portion of which comprises upon its interlor wall an oiïset, 
the upper face of whlch lies in a plane passlng through the neck at a right 
angle to the longitudinal axis thereof, that part of the wall immedlately 
above said offset being truly cylindrlc, while the remaining portion of said 
wall Is of slightly flaring outllne, as set forth, of the wafer-llke ligneous 
disk described, saturated with paraffin, seated upon the said offset within 
the cylindric portion 6f the neck, whereby, without other fastenings, the 
mouth of the bottle is efCectually closed, as set forth." 

Tlie spécification contains the following not less spécifie description 
of the bottle: 

"The opening of the bottle at b, b, is large enough to allow the disk to 
freely enter the neck, but slightly contracted as it approaches the shoulder, 
until, within a distance therefrom slightly in excess of the thickness of the 
disk, as at c, c, It becomes exactly parallel with the outer surface of the 
bottle mouth. • • * Xhe peculiar shape of the bottle neck, at lirst a 
funnel of exceedingly slight taper, then a section of a true cylinder, against 
which rises the shoulder or oiïset. * * * The cap having a firm and close 
engagement upon its periphery wlth the cylindric portion of the neck." 

In the alleged infringing device, the portion of the bottle neck above 
the shoulder, instead of being cylindric, is in the form of the frustum 
of a cône, through the narrower portion of which the disk must be 
pushed into position ; and, in view of the very clear and spécifie terms 
of the claim, which leave no room for construction, this court approves 
the conclusion of the circuit court that there had been no inf ringement. 
See McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76. The words 
"truly cylindric" are not held to mean mathematically cylindric, but 
they do mean that that part of the wall immediately above the offset 
shall be, as nearly as in practiçe it may be made, truly cylindric, and do 
not admit of voluntary departure from that form. Whether, in view 
of the prior art, which certainly would compel a very nari^ow construc- 
tion, the claim is valid, need not be considered. The decree below is 
afiQrmed. 



THE GEORGE L. GARLICK, 
(District Court, E. D. New York. December 30, 1898.) 

1. Collision — Stbam Vbssbls Passing — Rksponsibilitt por Execution op 

BlGNALS. 

Where steam vessels are meeting head to head, the greater responsi- 
bility for the due exécution of the signal to pass rests upon the vessel 
initiatlng the maneuver. 

2. Same— UuTT TO Abandon Maneuver. 

When one of two meeting vessels bas given a proper signal for pass- 
lng, which bas been accepted by the other, and the latter bas done her 
part to exécute it, the évidence must be strong to justify a court in 
holding her in fault for a collision because she did not interrupt the 
maneuver, in the course of its exécution, on perceiving that it was not 
being properly executed by the vessel that initiated it, as it was her duty 
to hold to the course agreed upon until ail doubt that the other vessel 
would not or could not observe her own signal had been dispelled.i 

1 As to signais of meeting vessels, see note to The New York, 30 C. 0. A. 
630. 
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This was a pétition by Peter Cahill, Jarvis Masters, and Michael 
Moran, owners of the steamer George L. Garlick, for limitation of 
liability as to claims growing eut of a collision. 

Carpenter & Park, James E. Carpenter, and James K. Symmers, foi 
The George L. Garlick. 

Cowen, Wing, Putnam & Bm-lingham and Charles G. Burlingham, 
fop barge James Cottingham. 

James J. Macklin, for Home Ins. Co. 

George W. Smith and Avery F. Cnshman, for claimant Haupt. 

THOMAS, District Judge. On the 14th day of June, 1890, at 
about 12 o'clock m., the stem of the steam tug George L. Gar- 
lick, with a loaded or partially loaded car float on her port side, 
collided with the projecting port bow of the barge Cottingham, load- 
ed with sugar, towed on the starboard side of the lighter General 
Sigel, carrying some 150 bags of sugar, about opposite Hamilton 
Ferry, in the East river. The day was fair, the tide was the last 
of the ebb and slight, and the wind was light and f rom the eastward. 
The Cottingham, with her cargo of sugar, was sunk, and the fireman 
of the Sigel was killed or drowned, for which several injuries claims 
for damages are made against the Garlick. 

The flrst essential question relates to the position of the tugs in 
the river. The Garlick was bound up, and the Sigel was bound 
down, the river. Were the tugs so headed, with référence to each 
other, as to justify the Sigel's signal to pass to the left, and the ac- 
ceptance of such signal by the Garlick? That the tugs were ap- 
proaching each other substantially head and head is stated gener- 
ally by the witnesses. There is, however, much évidence that the 
Sigel was somewhat to the starboard of the Garlick, so much so 
that their courses, continued, would cause the vessels to pass star- 
board to starboard. In such case, the attempted maneuver of pass- 
ing on the starboard side was proper, and, even if the vessels were 
meeting head and head, no witness bas criticised the propriety of 
the Sigel's signais to pass to the left, accepted by the Garlick while 
the vessels were some 1,500 feet apart. The James Bowen, 10 Ben. 
430, Fed. Cas. No. 7,192. The évidence preponderatingly shows that 
the Sigel was the further from the New York shore, whatever the 
relation to the vessels in the matter of heading. The stem of the 
Garlick struck the Cottingham on her port side, about three feet 
abaft the latter's stem, and eut her down to the water's edge. To 
effect this resuit, the Garlick, at the moment preceding the colli- 
sion, must hâve been approaching the Cottingham on the latter's 
port side. This is shown by the diagram of Kuhle, the Sigel's deck 
hand, and by the diagram of Cutler, the captain of the Garlick. But 
if the vessels were approaching with the Sigel to the starboard of 
the Garlick, or even head and head, how did the Garlick's stem come 
on the port bow of the Sigel? Such a blow could arise (1) by the 
Sigel attempting to go across the Garlick's bow, or (2) by the Gar- 
lick going to the starboard, and getting on the Cottingham's port 
side. 
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The second alternative seems to the court impossible, and the évi- 
dence is too manifestly against it to permit the finding of such fact. 
The évidence is convincing that the Garlick, at the time of exchan- 
ging signais, was not so heading that she could hâve delivered the 
blow on the port side of the Cottingham, at the angle shown; and, 
moreover, the évidence is plainly preponderating that the Garlick 
changed her course after the excharige of signais, so that her bow 
was pointed somewhat towards the New York shore. There are 
several reasons for believing that the Sigel did not go to port, but 
rau across the Garlick's bow. As has been stated, it is difacult to 
conceive of the Garlick getting around on the port side of the Cot- 
tingham, and swînging then to port, so as to strike at the angle in- 
dicated. The évidence of many witnesses, some of them disinter- 
ested, shows that the Sigel was pointing for the New York shore, 
and did not change her course to port after the signais; and the 
same évidence shows that, after the signais, the Garlick was pointed 
towards the New York shore. If the Sigel stopped and backed, as 
is claimed, she could not be shoved more to port by starboarding, 
although the backing, with the Cottingham on the starboard side, 
would tend to send the Sigel to port, The tide might tend to send 
the Sigel's bow to starboard. Tt.is true that Kuhle says that the 
Sigel went to port, and his diagram shows this, as it also shows 
the Garlick swinging to port. But he says: 

"He [the captain of the Sigel] hove her hanï to starboard. How much she 
answered the helm I couldn't say," 

Yet he says she answered the helm, and swung to port. No other 
witness prétends to state that the Sigel swung to port. However, 
the engineer of the Sigel states that: 

"When I looked out of the door, we were swinging to port. When I saw 
the Garlick on the port boW, we were swinging to port. The only sight I 
could take was from the South Ferry slip. Q. Do yon mean you looked out 
over your quarterî A. Yes; rlght through by the stern of the boat" 

This is understood to mean that the Sigel swung so far to port 
that the engineer could look from his port door, over the stern, and 
see South Ferry. This statement is quite easily overcome by ail the 
évidence in the case, and is not accepted. .How, in such a case, 
could the Garlick, further to the south and west, hâve reached the 
Sigel's port side? It would hâve been impossible. The conclusion 
is reached that the Sigel did not change her course to the port sufiS- 
ciently to take her off the course which she was pursuing at the out- 
start, but, rather, that she pointed more distinctly for the New York 
shore. This finding is necessary, in view of the greater weight of 
évidence, and, indeed, it seems the only reasonable way of account- 
ing for the Garlick's stem angling upon the Sigel's port bow, unless 
the Garlick could be deemed in some way to hâve gone about on the 
Garlick's port side, and then to hâve changed her course for the 
New York shore. This is too extraordinary for belief, as there iij 
much and crédible évidence that the Sigel was on the Garlick's star- 
board bow, and furthei^ toward the Brooklyn shore, and, moreover, 
the proof is abundânt that the Garlick, lying still in the water at 
the interchange of signais, covered the smaller part of the space 
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intervening between the vessels before the accident, and that she 
turned towards the New York shore. It is unnecessary to inquire 
what caused this failure of the Sigel. There was space enough for 
safe passage, but she failed to exécute the maneuver, adopted by her 
and acceded to by the Garlick; but, instead of executing the ma- 
neuver which she demanded, she ran or drifted in front of the Gar- 
lick. 

The remaining question is, was the Garlick in fault? This in- 
quiry may be premised by the considération that, if the vessels 
were meeting head and head, as is claimed by some of the parties, 
which claim receives much substantial support from the évidence, 
the greater responsibility for the due exécution of the signal to pass 
to the left rested upon the Sigel, who initiated the maneuver. The 
George L, Garlick, 20 Ped. 647; The Titan, 44 Fed. 510. 

There are particulars in which the Garlick was obviously not in 
fault: (1) In acceding to Sigel's signais. There were at least 
1,500 feet between them. The Sigel was approaching the Garlick 
head to head, if not well over to the starboard of the Garlick; and 
the évidence shows that there was no reason why the projected pas- 
sage should not hâve been executed with perfect safety. (2) The 
Garlick starboarded. It is true that she did not hard a-starboard at 
the very moment the signais were exchanged. It must be remem- 
bered that the Garlick was lying still when the passing signais were 
interchanged; that there was an interval of 1,500 feet between the 
boats, which was suf&cient, and far more than sufficient, room for 
the exécution of the proposed maneuver; and that, in respect to 
tide, wind, and weather, there were no unfavorable conditions. It 
was the duty of the Garlick to use due care not to embarrass the 
maneuver, and to do her share in providing sufficient passage room; 
but, at the outstart, at least, there was no occasion for her captain 
taking radical measures to avoid an unexpected, improbable, and 
unnecessary collision. While the captain of the Garlick states that 
he could swing the float without headway, such headway would un- 
doubtedly aid her change of course to port. The pilot of the Gar- 
lick states that he rang to go ahead, and then starboarded, then 
gave orders to go ahead under fuU speed, then hard a-starboarded, 
and thereafter gave alarm whistles and bell to go back, but had not 
stopped still before the collision. 

The évidence is greatly preponderating, and almost uncontra- 
dicted that the Garlick did swing to port, and that, too, substantially 
before the collision; and a careful analysis of the évidence leads 
necessarily to the conclusion that the Garlick did her full duty in 
the matter of carrying ont the maneuver demanded by the Sigel, and 
that she was not négligent in submitting to the Sigel's signal for 
passing is established beyond peradventure. If there was any nég- 
ligence in that regard, it was that of the Sigel. It may be that the 
évidence of the captain of the Sigel would hâve modifled thèse con- 
clusions, necessitated by the abundant évidence of the witnesses for 
the Garlick; but his death deprives the court of the aid of a valuable 
witness, and leaves substantially uncontradicted the évidence of 
the petitioners. 
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There remaîns, however, an important considération. Should the 
Garlick, when tlie captain and pilot saw that the Sigel was not do- 
ing her part towards effecting a safe passage pursuant to given 
signais, haTe stopped and backed earlier? In considéring this ques- 
tion, it must be remembered that the Garlicli was not responsible for 
the perilous predicament. She had done her duty, while for some 
cause the Sigel had not, and hence the danger was induced. When 
the Garlick saw that the Sigel was not observing her own signais, 
was a new duty imposed upon her to adopt some new maneuver, 
one not before required, to avert the disaster? It is undoubtedly 
the rule that when a person, without fault on his part, is brought 
by another's négligence into a position where he is likely to do in- 
jury to such other person, or to a third person, the unofifending per- 
son should use due care to employ means within his control to avoid 
or to minimize the injury. Hamilton v. McPherson, 28 N. Y. 72; 
Austin V. Steamboat Co., 43 N. Y. 75; Milton v. Steamboat Co.. 37 
N. Y. 210; Mark v. Bridge Go., 103 N. Y. 33, 8 N. E. 243. But, when 
a person doing his full duty is confronted with a péril to himself 
or to another, he is only required to do in good faith what a man 
of ordinary prudence and judgment would do under the stress of 
existing circumstances, and he is not required to sacrifice his own 
safety, or to subject himself to increased hazard, for the sake of 
delirering the other party from the impending injury. Hence, the 
care required of the unoffending person dépends upon the nature 
and extent of the péril, his knowledge thereof, his opportunity to see 
and appreciate it, his time and ability to act, and the probability of 
exposing himself to increased injury or liability by adopting any 
particular means of avoiding the threatened danger. As the Gar- 
lick and Sigel approached each other after interchanging signais, 
the moment arrived when the captain of the Garlick anticipated a 
collision, He states that the Sigel was 500 or 600 feet away when 
he saw that she was not complying with the signais. In answer to 
the question why he didn't blow the alarm whistles at that time, he 
testifled: 

"Beeause I didn't know that man's mlnd. I "didn't know what he was 
doIng. He was there to take care of his own boat, and he asked for what 
he wanted." 

Martin, the pilot of the Garlick, testifled: 

"Q. How far were the vessels apart when you gave the hells to go back? 
A. * * * About 50 feet apart. Q. Had you made up your mind before 
that there was going to be a collision? A. I had made up my mind. I 
couldn't exaetly state. I didn't know whether he was going to pick his 
barge up, the way the man did— Whoever was in the pilot house of the 
other boat, it seemed as if he had lost control of his boat, — either that, or had 
went opposite to what he blew. Q. How far apart were they? A. I couldn't 
exactiy tell whether he was going to pick up his boat or not. Q. How far 
apart were they when you notlced he lost' control of his towî A. After the 
two whistles were blown. Q. How far apart were the vessels when you 
thought he had lost control of his tow, or was not complying with the signais 
given by him? A. After he blew his whistles. Q. How soon after? A, 
About two seconds after. Q. At that time they were more than 600 or 700 
feet apart? A. 600 or TOO feet apart" 



THE GEORGE L. GAELICK. 925 

This witness also states that the Sigel, when first sighted, was a 
point and a half or two points to the starboard of the Garlick, and 
thereafter changed directly across the Garlick's bow, and that after 
it was seen how the Sigel was acting, he hard a-starboarded, and the 
speed of the Garlick was increased. This was one way of escap- 
ing the Sigel, and lacked little of success. This witness states that 
the vessels were 50 feet apart when he gave bells to go back. The 
captain of the Garlick testifled that the Sigel was 50 feet away when 
he blew the alarm whistle, which the Sigel did net answer; that he 
then stopped his boat, reversed his engines, and gave orders to let 
go the car float, and that some of the Unes were thrown ofE; and 
that the Garlick was about still at the time of the collision. This 
witness also Btates that the Sigel was 10 or 15 feet away when the 
Garlick began to back. 

It does not appear that the Sigel blew an alarm whistle at any 
time, or in any way asked for a change of the adopted maneùver, or 
manifested that she was laboring under diiHculty, or that she wished 
to be aided or delivered from trouble. There is évidence that the 
Sigel stopped and reversed, and was not going ahead, and was go- 
ing back at the time of the collision; but at what distance from the 
Garlick thèse orders were given does not appear. While the appar- 
ent honesty of the witnesses for the Sigel induces the belief that her 
engines were reversed, their recollections are too obviously détective 
to prevent the conclusion that the Sigel was making headway un- 
der her acquired momentum, or, perhaps, under the influence of the 
tide, at the time of the collision. This is, at the moment, impor- 
tant, as bearing upon the appearance of the Sigel to those in charge 
of the Garlick, and what inference they should hâve derived from 
such appearance as to the Sigel's ability to complète the movement 
inaugurated by her. From thèse facts the foUowing proposition is 
presented : 

The Siegel, head and head with the Garlick, or, if not head and 
head, then to the latter's starboard, and at a distance of 1,500 feet, 
gave and received signais for passing to the left. The Sigel contin- 
ued on her way, and assumed or continued a heading across the Gar- 
lick's bow, but stopped and reversed before the collision, without en- 
tirely losing headway; but the Sigel at no time, by alarm signais or 
otherwise, showed her lack of ability to exécute the maneùver, or 
wish for a change. The Garlick, at rest when the signais were 
given, started under one bell, her wheel starboarded. Her speed 
was increased under a jingle bell; then her wheel was put hard 
a-starboard. At the distance of some 600 feet away from the Sigel, 
those in charge of the Garlick discovered that the Sigel had not 
changed to port, and was headed upon or across the Garlick's bow, 
a\id that, from loss of control or other cause, she was not observing 
the signais. The Garlick proceeded until about 50 feet distant from 
the Sigel, when she gave an alarm whistle. While some 50 feet 
apart, the Garlick gave bells to go back; but she did not acquire 
actual backward motion before the collision, although she may hâve 
been still in the water. The Garlick struck at an angle the Sigel's 
projecting barge, about 3 feet abaft the stem. Should the Garlick 
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have stopped, or stopped and reversed earlier, or hâve tried to go 
to starboard? 

The reversing and backing of the Garlick would have swung her 
bow to starboard, and this would have been ascribed to her as a 
fault in case of a collision; for it would have been a direct viola- 
tion of the accepted signal. It is, theref ore, certain that such a 
maneuver on the part of the Garlick would not be justifled, in the 
absence of alarm signais from the Sigel, until those in charge of the 
Garlick were assured that the Sigel could not pass her in accordance 
with the signais given by the Sigel. Pendleton, apparentlj a com- 
pétent, honest, and disinterested witness, states that, if the Sigel 
had starboarded, she could have gone to port, and passed in safety, 
when distant 200 feet from the Garlick, provided she had been 
hooked up, and had her barge under control. If such was the case, 
the Garlick would not be required to do anything contrary to the 
signais, éspecially anything tending to carry her bow to starboard, 
whén the vessels were 600 feet apart; for within that distance the 
Sigel might well be expected to sheer to port sufiBciently to make a 
safe passage. 

But was she apparently coming ahead, and did she apparently 
have the barge under control? As has been found, she was making 
headway, and no signais advising the Garlick to the contrary, or 
that she was not controlling her barge, were given by the Sigel to 
the Garlick. But the pilot of the Garlick stated fiiat it seemed as if the 
pilot of the Sigel had lost control of his boat, or had gone opposite to 
her signais, when the vessels were 600 or 700 feet apart, and he 
saw, as did the captain of the Garlick, that the Sigel was laying her 
course across the Garlick's bow. The captain of the Garlick states 
that the Sigel was 500 or 600 feet away when he saw that she was 
not complying with the signais, but he waited until the boats were 
50 feet apart before blowing his alarm whistles. It seems, in view 
of ail the facts, that it was not négligent for the Garlick to delay 
giving her alarm signais, and to persist, for a time, at least, in 
going to port as she had been asked to do. The négligence to this 
time was that of the Sigel. The Garlick had done, thus far, ail 
that she was required to do; and for her to seek to reverse her 
heading at this distance, without any request or alarm signais from 
the Sigel, would have placed the résponsibility of the collision, if 
one happened, in whole or in part upon the Garlick. When the cap- 
tain of the Garlick felt assured that the collision was impending, he 
did what he could to avoid it. Had he done earlier what he ânally 
did, — that is, reverse and back,— it is by no means certain that he 
would have avoided the collision, and he would bave incurred the 
inévitable criticism of having thwarted the plan for passing adopted 
by both vessels. The Garlick, being primarily free from fault, 
should not be held with great exactness to the adoption of a course 
that might have averted, possibly, the results of the Sigel's négli- 
gence. 

After a marine accident, the offending navigators are quite ready 
with the accusation, against the unoffending ship, that their mis- 
take or fault was appréciable, and that the opposite ship should 
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haye guarded against it by departing from the prescribed rule of 
lavigation. When one vessel has dictated the maneuver, and the 
other vessel has adopted and done her part to exécute it, the facts 
should be clear, before the court should hold that the maneuver 
should hâve been interrupted, in the course of its fulfillment, be- 
cause the vessel that initiated the movement failed to do her part. 
When a vessel is doing right, it is not always easy to détermine 
nicely when the opposite vessel is doing wrong, and whether she 
will in time correct her errer, and at just what time the unoflEending 
vessel should undertake to counteract the wrong. 

It may be, in the présent case, that it would hâve been better and 
bénéficiai if the Garlick had stopped and backed earlier, thereby surely 
going to starboard. But, if she had done so, the burden of justify- 
ing the changed maneuver would hâve rested upon her, and, as she 
was primarily right, the burden rests on the Sigel to prove that the 
Grarlick was flnally wrong, and that such wrong proximately caused 
the accident. The considérations are so conflicting, and the effect 
of a change of plan by the Garlick so doubtful, that it must be held 
that the burden of proof has not been met. The Sigel originated the 
method of passing. Such method was a proper one, at least so far 
as concerns the Garlick. The Garlick accepted it, and it would hâve 
been executed in safety. but for the Sigel's failure. Such failure 
should draw its own conséquences, and such conséquences should not 
be cast upon the innocent party, upon the plea that she was not 
suflQciently alert in averting them. The master of the Garlick acted 
in good faith. He stopped and reversed, when he saw that the 
master of the Sigel would not change his course ; and, if it was a mis- 
take not to do this earlier, it was a fault of judgment, which a pru- 
dent and skillful navigator might hâve made under the appearances 
presented. , 

In The Favorita, 18 Wall. 598, it was stated: 

"It is said, If the Manhasset had advanced, Instead of stopping, she would 
hâve cleared the steamshlp. This may or may not be true; but, if true, she 
is not In fault for this error of judgment. It was a question whether to 
advance, or to stop and back, and the emergency was so great that there 
was no time to deliberate upon the choice of modes of escape. In such a 
moment of sudden danger, caused by the misconduct of the Favorita, the 
law wlU not hold the pilot of the Manhasset, actlng in good faith, guilty of 
a fault, if it should turn ont, af ter the event, that he chose the wrong means 
to avoid the collision, unless hls seamanship was clearly unskiUful." 

The danger of prématuré stopping and backing is illustrated in 
The Britannia, 153 U. S. 130, 14 Sup. Ct. 795, where the Britannia 
signaled that she would keep out of the way, and pass to the stern 
of the Beaconsfleld. The Britannia was found to be in fault for 
overlooking or disregarding the effect of wind and tide, so that, when 
she endeavored to swing to the starboard, she was unable to do so with 
reasonable quickness. But it was considered that the Beaconsfleld 
was at fault for disobeying rule 23 in not keeping her course. The 
Beaconsfleld's excuse was that the Britannia, after having signaled 
that she was going astern, did not appear to be doing so, and that 
the erratic behavior justifled the Beaconsfleld in stopping and re- 
versing; but the excuse was held insufflcient. See, also, The Delà- 
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ware, 161 U. S. 459, 469, 16 gup. Ct. 516. While thèse cases involved 
ruies not hère présent, they illustrate the necessity of flrmly observ- 
ing signais agreed upon by passing vessels, until ail uncertainty as 
to the disobedience of such signais by one of the vessels is dispelled. 
In The Delà ware, it was said: 

"If the master of the preferred steamer were at liberty to speeulate upon 
the possiblUty, or even the probability, of the approaching steamer failing to 
do her duty and keep out of his way, the certainty that the former will hold 
his course, upon which the latter has a right to rely, and whlch it Is the very 
object of the rule to Insure, would give place to doubts on the part of the 
master of the obligated steamer as to whether he would do so or not, and 
produce a timldlty and feebleness of action on the part of both, which would 
bring about more collisions than it would prevent" 

Surely this language is applicable to vessels whose masters hâve 
agreed upon a certain maneuver for passing, pursuant to an ap- 
plicable rule, where there are no unfavorable conditions, and where 
there are no apparent grounds for believing that a vessel will not 
or cannot observe her own signais, beyond the fact that her pilot is 
holding too long on his original course. It is probable that the 
master of the Sigel held too long on his course bel ôre he tried to go 
to port. Such navigation merits the vigorous expressions of Judge 
Lacombe, in The George S. Shultz, 84 Fed. 508: 

"If the offending master has mlscalculated, and held on too long, and 
collision results, he is usually vociférons in support of the proposition, which 
is, no doubt, correct, that if the privileged vessel had only stopped or changea 
her course, and left hlm free to go where he chose, no catastrophe would 
hâve ensued. This class, If It exists, and we do not doubt it does, Is a stand- 
ing péril to navigation. Excuse should be difflcult for any master who, with 
full knowledge that he Is the one who, under the rules, should change his 
course or speed or both, begins his navigation In the présence of approaching 
rlsk of collision by insisting that the other vessel shall mabe such changes." 

In the Shultz Case the vessel at the outstart free from fault was 
considered négligent, because she kept on instead of reversing, but 
the opinion states: . 

"The perlod of uncertainty as to what the burdened vessel meant to do 
• • ♦ "had passed. It was plalnly manifest to the pllot of the Llttle 
Sllver [the privileged vessel] that the Shultz [the offending vessel] had gone 
so far on her improper course that it was absolutely impossible for her, 
elther by changing course, or stopping, or reversing, to keep her tow out of 
the way of the LIttle Sllver. By reversing, however, the latter could avoid 
collision with the tow. She dld not reverse, and the only excuse offered Is 
that she did not know there was a tow; but, if she had had a proper lookout, 
she would hâve discovered this fact." 

The facts are quite différent from the case at bar. When fault is 
traced clearly to a vessel, the innocent vessel will not be adjudged 
in fault for failure to avert the conséquences of the fault of the first 
vessel, unless it be made very plain that departure from her first 
duty was demanded imperatively by new conditions, and that a per- 
son of good judgment at the time and place would hâve made such 
departure. 

The claims against the Garlick are disallowed, and her pétition to 
limit her liàbility is granted. 
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PROBST T. OOWEN et al. 

(Circuit Court, S. D. Ohlo, E. D. December 17, 1898.) 

No. 900. 

1. Rbmotal 0» Causes— Bond— SuPFiciENOY of Sdrbtt. 

It is not necessary that the résidence and suflîclency of the surety on 
the removal bond should appear In the record. In order to sustain the 
jurisdlctlon of the fédéral court. In the absence of anything to show 
that the surety was a résident of the state in which the suit was pending, 
or of any action by the state court accepting or refuslng to accept him 
as surety, the statement of the pétition for removal that the petitioners 
"hare made and herewith file a bond with good and sufflclent surety" 
must be accepted as true, untll the contrary Is shown, 

3. Samb. 

The fact that the surety on a removal bond, contrary to a rule of 
practice of the state court, was an attorney at law, cannot be considered 
on a motion to remand; for it was compétent for the state court to accept 
hlm as surety notwithstanding such rule. 
8, Samb— Appbotai. op Pétition and Bond— Prbsumptionb. 

On a record showing that a pétition and bond were filed in the state 
court, and that subsèquently a motion was made to strike the pétition 
from the files, but not showing that any action was ever had on such 
motion, though other entrles were afterwards made in the cause, it cannot 
be assumed that the pétition and bond were never presented to the state 
court for approval. 

4. Samb— Diverse Citizbnship— New Parties. 

If a sufflclent pétition and bond are duly flied, then the camuse Is there- 
by removed, and the subséquent fillng In the state court of an amended 
pleadlng, making a new party défendant, who is a résident of the same 
state wlth plaintlff, cannot aflect the Jurlsdletloii of the fédéral court 
6. Same— Depective Record. 

Alleged Incompleteness of the record, In that It falls to show the action 
of the court In overrullng a certain motion, Is no ground for remanding 
the cause. The proper remedy Is by suggestion of a diminution of the 
record. 

TMs was a suit by William Probst, a minor, etc., against Jolm K. 
Cowen and Oscar G. Murry, rec€ivers,'etc. The case was heard on a 
motion to remand to the state court from which it was removed by the 
défendants. 

Edward D. Howard, for plaintifl. 
J. H. Collins, for défendants. 

THOMPSON, District Judge (orally). This case is presented to 
the court on a motion to remand it to the court of common pleas of 
Franklin county, Ohio, from which it was removed to this court, "on 
the ground that this court is without jurisdiction to hear and déter- 
mine the cause." The record of this cause in the state court, a tran- 
script of which has been filed hère, shows that the matter in dispute 
exceeds, exclusive of interest and costs, the sum or value of $2,000, and 
that the plaintifif is a citizen of the state of Ohio and that the défend- 
ants are citizens of the state of Maryland. But it is complained: 

1. That the record does not show that the surety on the bond filed 

with the pétition for removal is a résident of Ohio, or that he is good 

and suflBcient, and does show that he is an attorney at law. The bond 

is in the usual form, and conditioned as the law requires; but it is 

91 P.— 59 
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claimed, in the absence of the acceptance of the bond by the state 
court (and none is shown by the record), it must appear from the record 
that the surety is a résident of the state of Ohio, and is good and suf- 
âcient, before this court can obtain jurisdiction of the cause. And it 
is further claimed that under ruie 2 of the ruies of practice in the state 
court, of which this court must talie judicial notice, an attorney at law 
cannot be accepted as surety. As held by the suprême court of the 
United States in Ayers v. Watson, 113 U. S. 594, 5 Sup. Ct. 641, thèse 
matters are modal and formai, and not jurisdictional. They relate 
to the method of obtaining a removal of a cause, and not to the 
grounds upon which the removal may be made. The grounds for which 
a cause may be removed must appear, not only in the record, but in the 
original pétition, and cannot be supplied by the averments of the péti- 
tion for remdval, but it is not necessary that the résidence and suf- 
flciency of the surety should appear in the record, to sustain the juris- 
diction. It is essential, however, in order to obtain the removal of a 
cause, that a bond, conditioned as the law requires, should be filed 
within the time prescribed by the statute, and that the surety thereon 
should be good and sufflcient; and the only question hère is as to how 
thèse facts should be shown. 
It is stated in the pétition for removal that: 

"Your petitioners hâve made aii4 herewith file a bond, wlth good and suf- 
flcient surety, for their entering in the said circuit court of the United States 
for the district of Ohio aforesaid, on the flrst day of the next session, a copy 
of the record in this suit, and for paylng ail costs that may be awarded by the 
said circuit court, If said court shall hold thàt this suit Was wt'ongfully or im- 
properly removed thereto." 

And there being nothing in the record to show that the surety is not 
a résident of the state of Ohio, or that he is not good and sufflcient, 
and in the absence of any action by the state court accepting or refus- 
ing to accept him as surety, it seems to me that for the purposes of 
this motion that allégation muât be taken as true. 

The position of counsel for the plaintiff is that unless it is shown in 
the record that the surety is a résident of Ohio, and that he is good 
and sufftcient, the removal is not accomplished, and the motion to re- 
mand should be sustained. But the ruling of the court is that, no dis- 
qualification of the surety in thèse respects being shown by the record, 
it will be presumed that he is such résident, and is good and sufflcient, 
until the contrary is made to appear, and that the motion to remand 
ought not to be sustained on this ground. 

The objection to the surety on the ground that he is an attorney at 
law cannot be considered hère. It was compétent for the state court 
to accept him as surety, notwithstanding the rule of practice referred 
to; and, in the absence of any action by the state court rejecting him 
upon that ground, the objection will not be entertained. This is 
not such a case as the one cited by counsel, where by law attorneys 
were rendered inéligible as sureties. It is compétent for a court to 
change or vacate its rules of practice, or to except a particular case 
from the opération thereof. It should be noted that the plaintiff 
does not claim that the surety was in fact a nonresident of the state, 
or that he was not good and sufflcient in any other respect than that, 
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as an attorney, he was inéligible under the rules of practice of the 
state court. 

2. It is complained in the second place that neither the pétition 
for renaoTal nor the bond were ever presented to the state court for 
approval, and this is remandable error. The record does not show 
this to be true. On the contrary, the record shows that the pétition 
and bond were ûled in the state court on the 25th of August, 1898, and 
that on the 27th of September, 1898, a motion was flled in the state 
court by the plaintiff to strike the pétition from the files beeause a 
good and sufficient bond was not flled; and, so far as we are advised 
by the record, no action was ever taken on this motion, although the 
fecord shows that entries were made in the cause in the state court 
as late as October 28, 1898. We cannot assume, upon this record, 
that the pétition and bond were never presented to the state court. 

3. Again, it is claimed that on the 27th of September, 1898, an 
amended pétition was filed in the state court making a new défendant, 
who is a résident of the state of Ohio, and that the cause is no longer 
removable on the ground of diverse citizenship. If the bond and péti- 
tion for removal were sufficient, — and for the purposes of this motion 
they are assumed to be so, — ^then the cause was removed to this court 
before the filing of the amended pétition, and the jurisdiction of this 
court cannot be affected thereby. 

4. It is claimed that the transcript of the record flled hère is not 
complète, beeause it does not show alleged action of the state court in 
overruling a certain motion. This objection should be made by a sug- 
gestion of a diminution of the record, and not by motion to remand 
the cause to the state court. Possibly, however, an objection to the 
transcript does appear on the face of the record, or rather in the cer- 
tiflcate of the clerk, who certifies "that the above and foregoing is 
truly taken and copied from the original papers now on file in my 
office." This certiflcate would exclude copies of entries on the journals 
of the court, which properly constitute a part of the record. This, 
however, could be covered by a suggestion of a diminution of the rec- 
ord, and would not justify this court in remanding the cause. 

I am of the opinion that, upon the face of the record, no cause is 
shown making it the duty of the court to remand this cause to the 
state court; but if, as a matter of fact, the surety is not good and 
sufficient, and the pétition for removal, having been filed in vacation, 
has never been presented to the state court, and that court bas had no 
opportunity to pass upon the sufflciency of the pétition for removal 
or the bond, thèse facts should be presented by a plea in abatement, 
and might make a case requiring the remanding of the cause. It is 
not the province of the court, however, to advise what course should be 
pursued, or to suggest what relief such a plea might require if sus- 
tained. AU questions upon the hearing of such a plea, as to whether 
the cause should be remanded or amendments be allowed, must be 
determined when they arise. Fox v. Railway Co., 80 Fed. 945; 
Black, Dill. Eem. Causes, § 215. 
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EGHRTON V. STAEIN. 

(Circuit Court, D. Oonnectlcut. January 27, 1889.) 

No. 963. 

Rkmoval op Causes— Evidbnce op Citizenship— Ebtoppel. 

That plaintiff, in a suit brought in New York- against a citizen of New 
York, described himself In the original writ as "of sald New Haven" 
(Conn.), -w^lll not estop him ïrom showlng, In support of a motion to 
remand, that he is in fact a citizen of New York. 

This was an action at law by William C. Egerton against John 
H. Starin. The case was removed by défendant from the state court 
in 'which. it was brought, and is now heard on a motion to remand. 

Henry Stoddard and Eoger S. Baldwin, for plaintiff. 
Henry G. Neston, for défendant. 

TOWNSEND, District Judge. Motion to remand. This action 
was originally brought in the state court by a writ wherein the 
plaintiff described himself as "William C. Egerton, of said New 
Haven.^' After removal to this court, the plaintiff moved to remand, 
on the ground that it did not appear from the pétition for removal 
that he was a citizen of the state of Connecticut. The motion was 
denied. Thereupon the plaintiff flled a déniai of the allégation in 
said pétition that he was a citizen of the state of Connecticut, 
and alleged that, at the time of bringing said suit, ail of said parties 
were, and ever since had been, citizens of the state of New York. 
A motion to dismiss this motion, on the ground that the matter 
was res adjudicata, was denied; and an order was entered appointing 
a master to take testimony upon the question of fact From said 
testimony it appears that the plaintiff has been a citizen of the state 
of New York for more than 20 years. Counsel for défendant claim, 
however, that the plaintiff is estopped to deny said description of 
his résidence in the original Writ They contend that in no case will 
a party be permitted to contradict the allégation of résidence as 
pleaded, and that no flnding of such fact contrary to the pleading 
can avail the party. There are three sufficient answers to this con- 
tention, namely: 

1. The original writ merely summoned the défendant to appear 
and answer to "William 0. Egerton, of said New Haven." This may 
be équivalent to an allégation ef résidence at the time of bringing 
suit, but it is not necessarily équivalent to an allégation that the 
party is a citizen of the state of Connecticut. Eobertson v. Cease, 
97 U. S. 646; Brown v. Keene, 8 Pet. 115; Parker v. Overman, 18 
How, 141; Insurance Co, v. Kirchoff, 169 U. S. 111, 18 Sup. Ct. 260. 

2. It is the duty of the court to remand or dismiss the cause at 
any stage of the proceedings when facts are brought to its notice 
showing want of jurisdiction. Kingman v. Holthaus, 59 Fed. 315; 
Morris v. Gilmer, 129 U. S. 326, 9 Sup. Ct 289; Anderson v. Watt, 
138 U. S. 694, 11 Sup. Ct. 449. 

3. The question of résidence is to be determined, not merely upon 
the pleadings in the state court, but upon the allégations of the 
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pétition to remand, and the testimony taken thereon. Railway Co. 
T. Swan, 111 U. S. 384, 4 Sup. Ct. 510; ClarkhufE v. Railroad Co., 
26 Fed. 466; Kessinger v. Hinkhouse, 27 Fed. 884. 

The motion to remand is granted, but, inasmuch as the plaintiff is 
in fault for having wrongly described himself as of the state of 
Connecticut, no costs will be taxed in his favor. 



MEXICAN CENT. KY. CO., Limited, v. MARSHALL. 

(Circuit Court of Appeals, Flfth Circuit. February 7, 1899.) 

No. 779. 

1. J0RISDICTION OP FEDERAL COURTS — INTERNATIONAL COMITT — ENFOROINQ 

RiGHTS UNDER LaWS OF MEXICO. 

Tlie right of an employé of a railroad eompany, injured In the republic 
of Mexico by the négligence of the eompany, to recover in a civil action 
damages for such injury, under the law of that republic, may be enforced 
in a fédéral court in the state of Texas, having jurisdictlon of the parties 
and of the subject-matter; that law being neither so vague and uncertain, 
nor so disslmilar to the law of the state of Texas, as to prevent It from 
being so enforced. 

2. Same— Election of Fordm. 

The fact that a person injured by the négligence of a railroad eompany 
in another country might sue in that country will not prevent him from 
suing in a United States court, particularly wliere a part of the Une 
owned and operated Tjy the eompany is withln the state in which the Buit 
is brought. Evey v. Railway Co., 26 0. G. A. 407, 81 Fed. 294, reaffirmed 
and followed. 

Writ of Error to the Circuit Court of the United States for the 
Western District of Texas. 

T. A. Falvey, for plaintiff in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and PAR- 
LANGE, District Judge. 

PAEDEE, Circuit Judge. This is an action brought by A. M. 
Marshall, a citizen of the state of Texas, against the Mexican Central 
Railway Company, a corporation created under the laws of the state 
of Massachusetts, to recover for personal injuries alleged to hâve 
been received on the lOth day of July, 1897, at El Abra, in the re- 
public of Mexico, while he was in the service of the railway eompany 
as freight conductor. Marshall recovered judgment in the sum of 
$4,000, and the railway eompany sued out this wxit of error. 

Facts material to the considération of the errors relied upon are 
found in the two bills of exception, as follows: 

"Be it remembered that, upon the trial of the above styled and numbered 
cause in said court, the défendant proved and introduced in évidence a por- 
tion of the laws of the republic of Mexico, in which country plaintiff was in- 
jured, and which laws so introduced and proven are as follows, to wit: 

"Fédéral Constitution. 
" 'Art. 72. Congress bas power to enact laws governing gênerai Unes of 
communication, and governing post office and mails.' 

" 'Art 97. The fédéral courts bave jurisdiction: (1) CM aU questions grow- 
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IHg out of the exécution and application of the fédéral laws, except when the 
applicatioii of the law only afCeets interests of Individuals, in which case local 
judges and trlbunals shall entertain jurisdlction.' 

"Fédéral Pénal Code of the Kepublic of Mexico. 

" 'Art. 4. A crime is a yoluntary infraction of the pénal law, doing that 
which it prohibits or neglecting to do that which it commands. 

" 'Art. 5. A misdemeanor Is the infraction of police régulations, or procla- 
mations of good government. 

" 'Art. 6. There are intentional crimes, and crimes resultlng from negiect' 

" 'Art. 301. The civil liability arising from an act or omission contrary to 
the pénal law, consists in the obligation imposed upon the party liable, to 
malie: (1) Restitution; (2) réparation; (3) indemnization; and (4) payment 
of judicial expenses.' 

" 'Art. 308. The civil responsibility cannot be declared, except at the instance 
of the party entltled to recover. 

" 'Art. 309. Judges who adjudicate upon the civil responsibility shall be 
controlled by the provisions of thls title in so far as its provisions extend; 
on other questions, they shall follow according to the nature of the suit, the 
provisions of the civil or the commercial laws which may be in efCect at the 
time of the happenlpg of the act or omission causing the civil responsibility.' 

"'Art. 326. No person can be charged with civil liability upon an act or 
omission contrary to the pénal laws, unless it be proven thai the party sought 
to be charged usurped the property of another; that wlthout right he caused 
himself, or be [by] means of another, damages or Injuries to the plaintlfC; 
or that the party sought to be charged being able to avoid the damages, they 
were caused by a person under his authority.' 

" 'Art. 366. Limitation as [is] Interrupted by the criminal proceeding until 
final judgment is pronounced. This done, the term of limitation commences 
to run anew.' 

"Transitory Law, Fédéral Pénal Code. 

" 'Art. 28. Until it is determîned in the new Code of Procédure what judge 
shall hâve jurisdlction and the mode of proceeding in suits to enforce civil 
liability, the foUowIng rules shall be observed: * • • (5) Actions to en- 
force the civil liability may be brought before a court of civil jurisdiction, 
whether or not the criminal proceeding has been commenced; but while the 
latter is pending, the proceedings of the former shall be stayed.' 

"The plaintiff, upon trial of said cause, introduced testimony to the follow- 
ing effect, and proved the folio wing facts, to wit: 

"That he resided in, and was a citizen of, the county of El Paso, state of 
Texas, in the Western district of Texas, prlor to and slnce the filing of his 
suit in this case; and plaintiff also introduced testimony to the effect, and 
proved, that the défendant, the Mexican Central Eailway Company, Lim- 
ited, owned and operated a line of railroad, which ternilnated in the clty 
of El Paso, El Paso county, Tex., and that the défendait company operated 
and ran trains over sald railway to this side of the river, in the said city of 
El Paso, El Paso county, Tex., and that the défendant has, and had prior to 
the filing of thls suit, an oflice and local agent in the clty of El Paso, and In 
the Western district of Texas, and that passengers talje the train hère, In 
the said city of El Paso, at the Santa Fé Depot, on going on the défendant 
company's line into Mexico. That thereafter défendant requested the court 
to Instruct the jury as foUows: 'Gentlemen of the .Jury: It appears from 
the Mexican laws offered by défendant herein that If the plaintiff is entltled 
to recover herein, that his right of recovery must be based upon the violation 
of some criminal law of Mexico; that the recovery of damages for injuries, 
under the laws of Mexico, must be based upon the breach of a pénal law, and 
not the commission of a tort leading to his injury. Plaintiff not showing that 
défendant violated any pénal laws of Mexico, and thereby oaused plalntiff's 
injuries, plaintiff having failed to prove the violation by défendant of any 
pénal law of Mexico leading to plaintiff's injuries, he ought not to re- 
cover herein,'— which Instruction was then and there refused by the court, 
and défendant excepted, and now défendant présents' this, Its bill of excep- 



MEXICAN CENT. EY. CO. V. MARSHALL. 935 

tion, praying that the same may be signed, sealed, filed, enroûed, and made 
u part of the record in thia case, which Is hereby aceordingly done, this Ist 
day of November, A. D. 1898. T. S. Maxey, Judge." 

"Be it remembered that, upon the trial of the above styled and numbered 
cause, défendant proved and introduced in évidence a portion of the laws of 
the republic of Mexico, in whiéb country the plalntifC was injured, and which 
laws so introduced and proven are as follows, to wit: 

"Fédéral Pénal Code of Mexico. 

" 'Art. iJOe. That the law shall not prevent the recovery of subséquent dam- 
ages by a new suit after they shall hâve accrued, if such injuries proceed 
directly from and are the necessary conséquences of the same act or omission 
from which the original damage or injury resulted.' 

" 'Art. 313. The judge who takes cognizanee of suits based upon civil respon- 
sibility, shall endeavor to efCect a compromise, so that the amount and terms 
of payment be flxed by agreement between the parties.' 

" 'Art. 323. If the blows or wounds cause the loss of any member not indis- 
pensable for work, or the person wounded or struck remain otherwise crip- 
pled, lamed or deformed by the conséquences, he shall hâve compensation, 
not only for the damages and injuries, but aJso to the sum which the judge 
may détermine as extraordinary indemnity, considering the social position 
and sex of the person, and the part remaining crippled, lamed or deformed.' 

" 'Art. 301. Civil liability arising from an act or omission contrary to the 
pénal laws, consists in the obligation imposed on the party liable, to make; 
(1) Bestitution; (2) réparation; (3) indemnlzation; and (4) payment of judiclal 
expenses.' 

" 'Art. 326. No person can be chargea with the civil liability upon an act 
or omission contrary to the pénal laws, unless It be proved that the person 
sought to be charged usurped the property of another; that without right 
he caused himself, or by means of another, damages or injuries to the plain- 
tifC; or that the party sought to be charged being able to avoid the damages, 
they were caused by a person under his authority.' 

"Transitory Laws. 
" 'Art 28, subd. 5. Action to enforce the civil liability may be brought 
before a court of civil jurisdiction, whether or not the criminal proceeding 
has been commenced; but whlle the latter is pending, the proceedings in the 
former shall be stayed.' 

" It also appears from the évidence in this case that défendant at the time 
of plaintiff's injuries, and ever since said time, had maintained a line of rail- 
road and a portion of Its Personal property In the republic of Mexico, where 
plaintiff was followlng bis employment with défendant at the time of his 
Injuries. That the suprême court of the state of Texas, in the case of the 
Mexican National Railway Company vs. James O. Jackson, had decided that 
the courts of this state would not sit to adjudicate controversies like the one 
at bar, under the laws of republic of Mexico, and would not interfère with 
the traffic of railroads having their lines in Mexico by adjudicating causes 
arising in sald republic of Mexico, where the courts of said country are ever 
open to parties litigant. That plaintiff, upon the trial of said cause, intro- 
duced testimony to the foUowing effect, and proved the foUowing facts, to 
wit: That he resided in, and was a citizen of, the county of El Paso, state 
of Texas, prlor to and since the filing of his suit in this cause; and plaintiff 
also introduced testimony to the efCect, and proved, that the défendant, the 
Mexican Central Railway Company, Limited, owned and operated a line of 
railroad terminating in the city of El Paso, El Paso county, Tex., and the 
défendant operated and ran trains over the said railway to this side of the 
river, in the city of El Paso, El Paso county, Tex., and that the défendant has 
and had, prior to the filing of this suit, an office and local agent in the said city 
of El Paso, and Western district of Texas, and that passengers took the train 
hère in the city of El Paso, at the Santa Pé Depot, upon going over défendant" s 
line of railway into the republic of Mexico; and plaintifC also proved, and 
introduced in évidence facts showlng, that engines of défendant company were 
accustomed, every day, to come over the river for the purpose of taking out 
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PfkÇfl^ngers an4 trelght, and Jbai; there was a track at the Santa Fë Depot 
kniovii as the 'Mexican Central .track.' That the défendant, upon the trial 
of -said iÇ^ui^ fihereafter requested the court to Instruct the jury as foUows: 
'Gentlemen, çif the jury: You are charged that the plalntiffi has failed to 
prbve that dëferidait Is Uâble iéréfn, and you Will find for défendant,'— which 
instruction the court refused ,to glve; whëreupon défendant excepted, and 
now, by its attorûeys, tenders; thls, Its blU of exceptions, and asks that the 
same be signed, sealed, flledi fenrblled, and made part of the record In thls 
case, which is hereby accordlhgly done, this, the Ist day of November, A. D. 
1898. T. S. Maxey, Judge." 

Upon the points reserved iù the foregoing bills of exception, plaintiff 
in érpor contends as follows: 

"Second. The trial court erred In refuslng to submlt to the jury défendants 
flrst requested Instruction, as follows, to wlt: 'It appears (rom the Mexican 
laws offered by défendant hereln that if plaintiff Is entltled to recover herein, 
that his rlght of recovery must be based upon the violation of some criminal 
law of Mexico; that the recoTery &f damages for personal Injuries, under tbp 
laws of Mexico, must be based upon the breach of a pénal law, and in the 
commission of a tort leadlng to his Injury^ Plaintiff not showing that dé- 
fendant vlolated any of the pénal laws of Mexico, and thereby caused plain- 
tlfTs injuries, plaintiff havlng .failed to prove the violation by défendant of 
any pénal law of Mexico leadiag to plaintiff's injuries, he ought net to recover 
herein,'— the action of • the court therein belng error, for the reason that it 
appeared from the laws of Mexico, pleaded and proved upon the trial of sâid 
cause, that a recovery In a civil suit for personal injuries mlght only be had 
for the Infraction of a pénal law of the republlc of Mexico resultlng In such 
Injuries; that plaintiff did not prove or daim a recovery under the laws of 
Mexico, which were shown to be différent from onr laws; and It was not 
clalnied or proved that défendant had violated the provisions of any pénal law 
of said repi|bllc of Mexico, and thereby caused plaintiff's injuries, as more 
fully appears from defendant's second blll of exceptions flled herein. 

"Third. The court erred in rpfuslng to glve to the jury defendant's second 
requested instruction, as folloWS, to wlt: 'You are hereby charged that plain- 
tiff has' failed to prove that défendant Is liable herein, and you will find for 
défendant' That the action of the court therein was error, for the reason 
thàt It appeared from the' laws of the republic of Mexicp, applicable to the 
other facts in this case, that the right of recovery sought by plaintiff for Per- 
sonal InjuBles sustalned by hlm in said republlc of Mexico, could not be prop- 
erly enforced by onr courts and our System of jurisprudence, in this: (1) 
That said laws of Mexico aï» so vague, Indeflnite, and différent from oiu: 
laws that pur courts cannot Intelligently enforce them. (2) That, under the 
Mexican law, more than one recovery may be had by plaintiff for the inju- 
ries set up by him; he being permitted by said laws to hereafter brlng a new 
suit for a second recovery on account of the same. (3) For the reason that, 
under article 813 of said laws, It is the right of défendant to hâve the trial 
judge endeavor to obtaln terms of compromise between plaintiff and défend- 
ant before the trial, which procédure Is contrary to the policy of our laws and 
the practice In our courts. (4) For the reason that, under article 323 of said 
laws, an Injured party Is entltled to extraordlnary indemnity, considerlng the 
social position and sex of the person, the allowance of which right of recovery 
Is contrary to the policy of our law. (5) For the reason that no recovery may 
be had, under the laws of Mexico, for damages on account of personal Inju- 
ries, unless such damage ^esulted from a breach of a pénal law of said re- 
publlc of Mexico,— the recovery therefor In a civil suit betog In the nature 
of a penalty as well as to compensate the plaintiff; it beihg contrary to the 
policy of our courts to enforce the pénal laws of a forelgn country. (6) For 
the reason that H is the announced policy of the suprême court of the state 
of Texas not to adjudicate, or attempt to adjudicate, causes arislng in tbe 
republic of Mexico, for the reason that such adjudications will hamper the 
railroad companies doing business between the state of Texas and said re- 
public of Mexico, and interfère with and hinder traffic between said state and 
said republlc; plaintiff havlng failed to show any good or sulBclent reason 
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why he h'aa not sought redress In the courts of sald republlc of Mexico, In- 
stead of instituting suit in tliis court. (7) For the reason that plalntiff failed 
to prove that défendant had violated any pénal law of the republie of Mexico 
resulting in his injury." 

In Evey v. Eailway Co., 26 C. C. A. 407, 81 Fed. 294, a case very simi- 
lar to the one now under considération, this court had occasion to hold, 
as taken from the well-prepared headnotes of the case, the foUowing 
propositions: 

"The rlght of an employé of a railroad Company, injured In the republic 
of Mexico by the négligence of the company, to recover in a civil action dam- 
ages for such injury, under the law of that republic, may be enforced In a 
fédéral court of the state of Texas having jurisdiction of the parties and of 
the subject-matter; that law being neither so vague and uncertain, nor so 
dissimilar to the law of the state of Texas, as to prevent It from being so 
enforced. 

"A dissimilarity between the law of another country and the law of a state, 
in the fédéral court of which it Is sought to be enforced, will not prevent such 
enforcement, unless the dissimilarity is so great as to confliet with the settled 
public pollcy of that state. 

"The fact that a person injured by the négligence of a railroad company in 
another country might sue in that country is not sufflclent to prevent him 
from suing In a United States court, particularly where the company owns 
and opérâtes part of the same Une of railroad in the state in which the suit 
is brought. 

"The provision of the Pénal Code of Mexico (article 306), that the required 
condition that the damages and injuries shall be actual 'shall not prevent that 
the indemnlzation of subséquent damages and injuries, be exacted by a new 
suit when they shall hâve acerued,' has référence only to damages for inju- 
ries that develop after the flrst suit. 

"The fact that the law of another country provides for the recovery In a 
second suit of damages for injuries which develop after the flrst suit does 
not prevent the person injured from suing in a court of this country, in which 
ail damages must be recovered in one suit, as that provision of the foreign 
law relates merely to the remedy, and cannot govern hère. 

"The provision of the Pénal Code of Mexico (article 313), that the judges 
•shall endeavor that the amount and terms of payment be flxed by agreement 
of the parties,' relates merely to procédure, and not even to the remedy, and 
therefore does not control in an action in a United States court arislng under 
the law of Mexico. 

"The fact that acts of négligence, for which the laws of Mexico glve a civil 
remedy, constitute also a crime, under the laws of that country, does not pre- 
vent the person injured from maintalning a civil suit therefor In a United 
States court; the liability not depending on the criminal prosecutlon or con- 
viction of the défendant. 

"The fact that the provision of the Pénal Code of Mexico (article 323), that 
the judge may award, as 'extraordinary indemnity,' any sum that he may 
détermine, considering the 'social position' of the person Injured, is against 
the policy of our law, is no obstacle to a suit in a United States court to en- • 
force a right given by the law of Mexico, there being no prayer for such 
eitraordinary indemnity. 

"The fact that the Mexlcan courts are not governed by précèdent, and hâve 
no reports of adjudicated cases, is not an obstacle to an action in a United 
States court to enforce a right given by the laws of Mexico. 

"The décisions of a state court that a law of another country is opposed to 
the policy of the state, and cannot be enforced there, are not controlling in 
the fédéral courts; the question of international comity being controlled by 
international law and custom." 

We are unable to diflerentiate the présent case from Evey v. Eail- 
way Co., supra, although in the latter-mentioned case the plaintifE in 
the circuit court proved the laws of Mexico, while in the présent case 
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the laws of Mexico were proved by the défendant in the circuit court, 
wlio stopped a little short of proving ail tlie laws of Mexico in relation 
to the matter in hand; omitting to prove, among other things, article 
194 of the "Act for the régulation, construction, maintenance and 
opération ôf railroads," which was proved in the Erey Case, to wit: 
"Companies [railway] are liable for ail f aults or accidents which occur 
through tardiness, négligence, imprudence or want of capacity of their 
employés." Act Dec. 15, 1881. We take it that the failure to proye 
this last-mentioned article in the court below cannot be fatal to the 
right to recover, because, in the absence of proof, it is to be presumed 
that, in the matter of the liability of an employer for his négligence 
resulting in injuries to an employé, the law of Mexico is the same as 
the law of Texas, in both of which the civil law originally prevailed. 
See Phil. Ev. (Cowen & Hill's and Edwards' notes) p. 429 et seq., and 
adjudged cases there cited; 1 Eice, Ev. p. 65; Whart. Ev. § 1292. In- 
deed, there is good authority for holding that, as the state of Texas 
recently constituted a part of the republic of M^exico, the courts in 
the state of Texas, in proper cases, will take judicial notice of the 
laws common to both prior to the séparation. Malpica v. McKown, 
1 La- 248; Berluchaux v. Berluchaux, 7 la. 539. Further than this, it 
is to be noticed that, under the laws of Mexico as proved herein, it is 
clear that a civil action may be brought to recover damages resulting 
from négligence. Evey v. Eailway Co., supra, was fully argued, well 
considered, and the propositions therein declared on the présent recon- 
sideration meet our full approval. The judgment of the circuit court 
is affirmed. 



MORSE et al. V. BAY STATE GAS 00. OF DELAWAEE. 

(Circuit Court, D. Delaware. June 4, 1S97.) 

CoRPOHATioNS — Income Bonds— Nature of Contract — Equitablb Jurisdic- 

TION. 

Income bonds Issued by a corporation, the interest on wliich is payable 
from the net îneome of the corporation for the precedlng year, no interest 
to be paid unless such income Is earned, but whiéh make the interest the 
flrst lien thereon, are not mère promises to pay, for the breach of which 
an action at law Is the only rémedy, but neeessarlly imply an obligation 
on the part of the corporation to act in good faith In the production, pro- 
tection, and application of net earnings, which is fiduciary in Its nature, 
and therefore of équitable cognizance; and, where there has been default 
lu the payment of interest, holders of such bonds may maintain a suit 
in equity against the corporation for a disclosure and accounting in re- 
gard to the Income earned, on allégations that it has been misappro- 
priated. 

This is a suit in equity by Godfrey Morse and others, as bondholders, 
against the Bay State Gas Company of Delaware. On demurrer to 
bill. 

J. H. Hoffecker, Jr., and B. L. M. Tower, for complainants. 
George Gray and H. H. Ward, for défendant. 

DALLAS, Circuit Judge. This suit is brought by some of the hold- 
ers of income bonds of the corporation défendant on behalf of them- 
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selves and ail other holders of like bonds. In and by thèse bonds it 
was provided that the Interest sliould be paid ont of net earnings, and 
that if, in any year, there should be no net earnings, no interest should 
be paid. They aiso provided that "such net earnings are to be only 
such part of the income of said company as would be applicable to the 
payment of dividends on its capital stock, and they shall in ail events 
be reserved and applied exclusively to the payment of said interest 
before and in préférence to any payment on account of any other obli- 
gation of the said company disposing of the said net income, the inten- 
tion of thèse présents being to make the payment of said interest a 
flrst charge or lien upon the said net earnings to the extent aforesaid." 
No interest has been paid since May 1, 1893, and the bill allèges that 
the successive defaults which thereafter occurred were occasioned by 
certain dispositions of the corporation's assets, which are chargea to 
hâve been misappropriated, and by certain things done by it, which 
are charged to hâve been done in fraud of the bondholders' rights. 
It is not necessary to pass upon any question concerning the interests 
of any person or persons who are not parties to this proceeding, but 
as against the défendant itself the plaintiffs hâve presented a case 
which I think entitles them to discovery by answer and through an 
accounting in equity, and their title to any other or f urther relief need 
not now be considered. As regards the corporation which issued 
thèse bonds, their manifest meaning is conclusive as to their effect. 
The undertaking not to make any payment of any other obligation 
disposing of net income until payment of the interest on the bonds 
should first hâve been made, and the expression of intent "to make 
the payment of said interest a first charge or lien," would be nugatory 
and delusive if, as défendant contends, the only remedy for any contra- 
vention of this provision were an action at law, inasmuch as an action 
for the breach of a naked promise to pay would be quite as efiQcacious. 
Moreover, not only was it provided that the payment of the bond in- 
terest should be a flrst charge or lien upon net earnings, but also that 
said interest should not be payable except out of net earnings. Sure- 
ly, then, the holders of thèse bonds are entitled to know whether 
there hâve been net earnings, and, if there hâve not been, whether their 
absence is attributable to a failure on the part of the défendant to dis- 
charge any duty which it owed to the plaintiffs. But, again, it is con- 
tended that no duty was assumed with which a court of equity is 
compétent to deal; that what is set up amounts to but a breach of 
contract. I cannot assent to this. Those who took thèse bonds did 
not, as has been pointed out, accept mère promises to pay. They, 
of course, relied, and had a right to rely, upon the fldelity of the cor- 
poration for the production, protection, and application of net earn- 
ings, and by its necessarily implied undertaking to exercise good faith 
in this regard the corporation assumed an obligation which was 
flduciary in its nature, and which, theref ore, is of équitable cognizance. 
My views upon the point which was mainly pressed upon the argu- 
ment liave been briefly, but, I think, sufiQciently, indicated. The sev- 
eral additional objections urged against the bill hâve also been con- 
sidered, but none of them can be sustained. The defendant's démar- 
rer to the bill of complaint is overruled. 
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WBIR et al. y. BAY STATE GAS 00. OF DBLAWABB et aL 

(Circuit Court, D. Delaware. November 9, 1898.) 

No. 200. 

1. Corporations— Sdits bt Stockholdees— Necessitt of Demand ok Corpora- 
tion. 

It Is not requlslte that demand bn a corporation or its offlcers to bring 
suit should be shown to entitle stocliliolders to maintain ttie suit, where 
It is manifest from tlie allégations of the bill tlip,t such demand would 
hâve been unavailing, as wliere the ground for the relief spught is the 
alleged misconduct of such of&cers in tha management of the corporation. 

a. EqUITT— PlEADING— MuLTIPARIOTtSNESS. 

• i The Jolnder of several grounds of complaint and of several prayers 
for relief in a single bill is not jn ail cases inadmissible, and the question 
is one which calls for the exercise of the discrétion of the court in each 
case where it arises, regard being had to the convenience and substantlal 
rights of the parties. Where the several matters alleged relate to the 
same gênerai subject of litigatlon, and may without injustice or incon- 
venience be disposed of In a single suit, their séparation Into Independent 
. suits is not reQuired. , 

8, Corporations— BoiTS bt Stockholders— Rfoht to Disglosdrb rt Opficers. 
In suit by stpckholders agâinst the corporation and its ofHcers, alléga- 
tions of f raud against the défendant offlcers need not be as spécifie as 
would be necessary if they were Strangers to the complainants, to requlre 
that défendants shall answer and make disclosure as to their management 
of the corporation, which it is alleged they hâve refused to do on demand, 
as complainants are entitled to such disclosure as a inatter of right, 
growing out pf thè relations of the parties. Nor will their right, if it 
exista, to coilipel the production of thè books and pàpers of the corpora- 
tion by mahdamus, afford an adéquate remedy, which will preclude them 
from seeking the fuller information and relief afCorded In equity. 

TUs is a suit iù equity by J^Qi'?? B. Weir and J^es B. Weir, Jr,, 
aiétoc^cholders, against the Bay State Gas Company of Delaware, 
Jidiiïi'iEdward Àiddicks, John Bateman, J. Frank Allée, Newall Bail, 
and Càlëb R. Layton. On demurrer to bill. 

Anthony Higgins and John G. Johnson, for complainants. 
George Gray and H. H. Ward, for défendants. 

;, jDALItAS, Circuit Judge. This is a suit by two shareholders in a 
corporation, against the corporation itself and its président and such 
5| its directors as are known to the complainants. Eule 94 has been 
côinplied with. The object of that rule is to prevent suits of this 
(ïharacter from being collusiyely brought to confer on a court of the 
IJnited States jurisdiction of a case of which it would not otherwise 
haive cognizance. It introduced no new principle. It had long been 
settlîea that to enable a stockholder in a corporation to maintain a 
suit in equity in his own name, in which, ordinarily, the corpora- 
tion itself shoùld be complainant, it must appear that proper effort 
had been made to procure redress or action by the corporation or its 
managing body. But no such eflEort need be made where it is man- 
ifest that it would be fruitless, as, in the case made by this bill, it 
obviously would hâve been. Hawes v, Oakland, 104 U. S. 460. 
The bill is not multifarious. It does not improperly include dis- 
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tinct and independent matters. The joinder of several grounds of 
complaint and of several prajers for relief in a single bill is net in 
ail cases and under ail circumstances inadmissible. Such joinder is 
frequently désirable and sometimes necessary. The question in each 
instance where it arises calls for the exercise of the discrétion of the 
court, regard being had to considérations of convenience and the sub- 
stantial rights of the parties. The distribution among independent 
suits of the particulars of one gênerai subject of litigation would 
not be salutary, and is not requiced. In thiâ case the several mat- 
ters covered by the bill are homogeneous, and may, without injustice 
or inconvenience, be disposed of in a single suit. Jaros Hygienic 
Underwear Co. v. Fleece Hygienic Underwear Co., 60 Fed. 622. 

Aside from the points which hâve been referred to, the question 
before the court in the présent state of the record is whether the 
défendants should be required to answer. It might be conceded, if 
the sole ground of équitable jurisdiction set up was that of fraud, 
and of fraud nUeged to hâve been perpetrated by mère strangers to 
the complainants, that it would — certainly with respect to some of 
those allégations, and possibly as to ail of them — be defective for 
lack of deflniteness in specifying the fraudulent acts complained of. 
But the défendants are not mère strangers, and the case presented 
is not simply one of fraud. The complainants are members of the 
Bay State Gas Company of Delaware, and the défendants, other than 
that Company, are officers thereof. The latter are trustées for the 
corporation and for its stockholders. They are accounting parties. 
To require them to account is but to compel them to give informa- 
tion concerning the management and affairs of the corporation, 
which it is their duty to possess, and which the complainants are en- 
titled to hâve. According to the bill, this information has been re- 
peatedly sought, but has always been refused or the demand there- 
for evaded; and a court of equity, whose interposition has, in con- 
séquence, been invoked, would be deplorably impotent if it were true 
that persistence in such refusai must be tolerated by it, merely be- 
cause the facts respecting which disclosure has been denied cannot 
without it be absolutely stated. Fourgeray v. Cord, 50 N. J. Eq. 185, 
24 Atl. 499; Richardson v. Hasting, 11 Beav. 25; Adley v. Whit- 
stable Co., 17 Ves. 323. What is hère demanded is a right, not a 
method. The equity of the complainants does not arise from or dé- 
pend upon their demand for discovery, and need not be rested upon 
that ground. It is not the requirement of discovery which confers 
the right to an account, but the right to an account which involves 
the incident of discovery. 

The défendants cannot be relieved from answering this bill, be- 
cause, as was urged upon the argument, the complainants might hâve 
proceeded by mandamus to compel the production of the books and 
papers of the corporation. If they might hâve done so, which I do not 
décide (Aylesworth v. Grratiot Co., 43 Fed. 352), still the remedy attain- 
able in such a proceeding would not hâve been complète or adé- 
quate. Stockholders are entitled to hâve, not only such information 
of its business as may be derived from the records of the company, 
but ail that its managers can supply. The bill asks for this, and 
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the complainants cannot be compelled to content themselves wîth 
less. 

I am of opinion that the défendants should be required to answer 
this bill, and therefore, without préjudice to any other matter or 
question in the cause, the demurrer of the défendants is overruled, 
with leave to answer within 30 days. 



EDWARDS et al. t. BAY STATE GAS CO. OF DBDAWARH. 

(Circuit Court, D. Delaware. November 9, 1896.) 

1^0. 202. 

1. Corporations — Suits bt 8tockhoi.ders. 

Stockholders cannot maJntaln a suit In equlty agalnst the corporation 
alone wbere the matters of complaint are frauds or breaches of duty on 
the part of Us offlcers, whlch are in reality wrongs agalnst the défendant 
corporation. 

•î. Samk— Grounds for Appointment dp Rbckivbb— Misconduct op Oppickrs. 
The fact that the offlcers and dlrectors of a corporation hâve been 
gullty of participation In a wrongful abstraction of Its property does not 
afford ground for the appointment of a receiver at suit of some of Its 
stockholders, In order that such receiver may instltute suit for the recovery 
of the property; but the rlghts of the corporation may be asserted aad 
enforced In the suit by the stockholders themselves, by jolning ail the 
alleged wrongdoers with the corporation as défendants. 

i. Samb— JoiNDER OP Causes of Action. 

A bill by stockholders agalnst the corporation alone, to require It to 
answer and make dlsclosure as to matters respectlng whlch It is not 
suable, but Is substantlally a plaintiff, cannot be rendered malntalnable 
by Jolning other allégations, on whlch alone the blU might be malntained. 

This is a suit in equity by Jacob Edwards and others, as stockhold- 
ers, against the Bay State Gas Company of Delaware. On demurrer 
to bill. 

C. Godfrey Patterson and J. H, Hoflfecker, Jr., for complainants. 
George Gray and H. H. Ward, for défendant. 

DAIJiAS, Circuit Judge. Thîa suit is brought by the several plain- 
tiffs named, on behalf of themselves and of ail other stockholders 
of the défendant corporation who may désire to join therein and con- 
tribute to the expense thereof. The sole défendant is the Bay State 
Gas Company of Delaware. In great part, if not whoUy, the subjects 
of complaint are not wrongs committed by the corporation, but frauds 
or breaches of duty perpetrated against it by its ofiacers; yet none 
of the persons participating in the wrongful acts complained of hâve 
been made parties to the proceeding, and the anomaly seems to be 
presented of a suit in which there is no substantial défendant. The 
corporation, though properly made a nominal défendant (see opinion 
this day flled in Weir v. Gas Co., 91 Fed. 940), is to be regarded as 
really the complainant. It seems, indeed, to be so regarded by the 
learned counsel for plaintiffs, for upon their brief it is said: 

"The object and purpose of this suit is the appointment of a receiver of 
défendant company, whereby à means may be provided for the recovery of 



EDWARDS V. BAY STATE GA8 CO, 943 

the properties of said corporation. It Is évident that sueh reeovery may be 
obtained only through légal proceedings to be hereafter instiluted by the re- 
celver, the accounting also prayed herein being a necessary incident to enable 
such receiver to fullill his full duty. While such légal proceedings might 
be instituted and maintained by the Company itself, through its offlcers and 
directors, the admitted averments of the bill establish said officers and direct- 
ors to be the wrongdoers, against whom (with others) such légal proceedings 
must be directed. The corporate management of défendant is still under the 
control of the persons guilty of and participating in the wrongful abstraction 
of the properties, and no request of said directors or offlcers has been made 
by complainants for bringing such suit on behalf of the corporation for such 
purpose, because such request would hâve been futile. The action, if brought, 
would not be eonducted by them in good faith, nor would the court permit 
them, under the clrcumstances, to conduet the suit as against themselves." 

The theory upon wMch it is sougM to maintain this bill against the 
corporation alone may fairly be assumed to be that which is disclosed 
in the above extract. It is not, in my opinion, a tenable one. I can- 
not agrée that, because the olHcers and directors of a corporation hâve 
been guilty of participation in a wrongful abstraction of its property, 
the corporation itself should be deprived of the possession of its as- 
sets, and its management and control be handed over to a receiver, 
at the suit of some of its stockholders. Surely, the corporation and 
the great body of its members ought not to be so dealt with merely 
because its offlcers hâve been culpable, without very grave necessity; 
and I cannot agrée that a receivership is necessary in order that légal 
proceedings for the reeovery of the property of this corporation may 
be instituted. On the contrary, conceding that its offlcers and direct- 
ors could not be trusted to proceed on behalf of the corporation, I 
hâve no doubt that its rights, as alleged, might hâve been asserted and 
maintained by the présent plaintifEs in precisely the manner which 
they hâve hère adopted if they had made ail the wrongdoers, includ- 
ing the offending offlcers, parties défendant. 

, It has been suggested in argument that a bill which is in part good 
and in part bad is not to be whoUy dismissed upon gênerai demur- 
rer; and it is insisted that, at least to some extent, the case presented 
by this bill is one which entitles the plaintiffs to relief against the 
corporation itself. The principle of equity pleading hère invoked is, 
I think, familiar and well settled; and it may be assumed, without so 
deciding, that the plaintiffs might, on some of their présent alléga- 
tions, maintain a bill against the corporation itself. But it is évident 
that the gênerai object and purpose of the présent suit is that which 
has been avowed, namely, "the reeovery of the properties of said cor- 
poration"; and it would, I think, be a monstrous perversion of the 
rule above referred to, to hold that a défendant should be required 
to answer touching matters respeeting which it is not suable, because 
with those matters there hâve been connected others, as to which 
that défendant might properly be required to respond. If the complain- 
ants really désire to hold the corporation to any liability which per- 
tains solely to it, they should confine their complaint to the mattera 
out of which such liability arises. They cannot make it a substantial 
plaintiff, and also the actual and only défendant, in one and the same 
suit. A bill distinctly exposing such a solecism would be not merely 
multifarious, it would be paradoxical. 
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The detntirrer to the bill of complaint will be allowed; but the 
plaîntiffs are accorded until December 5, 1898, to move, updn éSbours' 
notice, for leave to amend their bill, under equity rule 35. 



MORSE et al.-v. BAT STATB GAS CO. OP DELA W ARE. 
(Circuit Court, D. Delaware. November 9, 1898.) 

1. CoBPORATioNs— SniTS IN Equity against — Parties. 

Wàere the entlre real controyersy to whlch a bill In equity against a 
corporation relates is between the complainants and the corporation, no 
ottier party Is necessary, and the fact that defendant's offlcers are named 
In the prayer for relief does not make them parties, nor indicate that 
they should be parties, but merely imports that they should be required 
by the court to act on behalf of the corporation; but where it appears 
that the real matters of complaint are the alleged mlseonduct of the offl- 
cers, and that the suit Is at least In part against them, they must be 
Joined. 

8. Samb— Equity Plbading— Joindbr of Catobs of Action. 

In a bill by stockholders against the corporation, though sued wlth 
others, matters of complaint against the corporation cannot be joined 
wlth complaints. In reallty made In Its behalf, against the other défend- 
ants. 

This is a suit in equity by Godfrey Morse and othérs, on behalf of 
themselves and ail other stockholders, against the Bay State Gas 
Company of Delaware. On demurrer to bill. 

Samuel Dickson, B. L. M. Tower, and J. H. Hoffecker, Jr., for 
complainants. 
J. H. Benton, Jr., George Gray, and H. H. Ward, for défendant. 

DAMAS, Circuit Judge. The complainants in this case, alleg- 
ing that they aifë bona àde owners and holders of 140 shares of the 
capital stock of the défendant corporation, hâve filed their bill of com- 
jplaint against the Bay State Gas Company on behalf of themselves 
ànd ail other pèrsons similarly interested who may join therein and 
contribute their proportionate share of the expense. The bill has 
been deïnûrred tô, and the first question presented is the same as that 
which has been briefly discussèd in the opinion this day flled in the 
case of Edwards et al. (as stockholders) against the same défendant. 
91 Fed. 942. The facts aUegëd in the two cases are not the same, 
but, in my jndgiiient, the same principles apply to and are controlling 
in both of them. If the entire real controversy to which the bill in this 
case relates ivére between the plaintiffs on the one sidè and the Com- 
pany aS a corporate body on the other, no other person wôuld be a nec- 
éssâry pàrty to it. Such were the cases of Hatch v. Railway Co., 6 
Blatchf. 105, Fed. Cas. No. 6,204, and Heath v. Railway Co., 8 Blatchf. 
347, Fed. CaS; Nô. 6,306. It is uhdoubtedly true that a corporation may 
be compelled to answera bill in equity, and that naming the offlcers 
of a Corporation' in prayèris for relief which are really directed against 
the eorpîorâticin itself does nôt make such offlcers parties, or neces- 
Sarily indicate that they Should be, but merely imports that, as the 
agents or servants of the corporation, they should be required to act 
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on its behalf as the court may direct. It is equally true, however, 
that wherever it appears that the complaint is not whoUy against 
the Company, but is in great part and substantially against its offleers, 
the latter are tliemselves necessary parties; and, of course, any other 
persons whose interests it is sought to afEect should also be joined. 

The first four prayers of this bill are for an account of ail moneys 
and other assets and property of every description received, held, or. 
owned by the company since its incorporation, and of ail income there- 
from, and also of ail payments and disposition of its moneys and other 
assets and property of every description since said date; for an in- 
junction restraining the selling, transferring, mortgaging, pledging, or 
in any manner disposing of its njoneys, assets, or property, and from 
removing the same from the district of Delaware, and also from dis- 
posing of, destroying, tampering with, or removing from said district 
any of its records, books of account, vouchers, documents, or other 
papers; for an order that said records, books of account, vouchers, 
documents, and other papers, and ail moneys of the corporation, shall 
be deposited in some bank or trust company to abide the further order 
and direction of the court; for an order for the production and inspec- 
tion of the company's records, etc., with leave to the complainants to 
examine and inspect the same by a compétent accountant; and for the 
appointment of a receiver of the assets, eiïects, and crédits, books and 
papers, of the défendant, to préserve the same until the flnal decree 
herein, and for the purpose of recovering by proper process such of 
Its moneys and other assets and property as hâve been disposed of 
fraudulentlj?', illegally, or without considération, and to institute and 
prosecute such suits at law or in equity, or otherwise, as may be neces- 
sary or proper for the recovery, protection, or préservation of its prop- 
erty. The prayers from v^hich this statement has been extracted are, 
in form, directed against the corporation itself, and, where its oflBcers 
are expressly or impliedly referred to, it may, perhaps, be assumed that 
the pleader contemplated that it would be understood that they were 
referred to only as agents of the company. But no such conception 
of the meaning and intent of the prayers can be adopted as controlling 
where, upon examination of the whole bill, it appears that, under 
cover of asking relief against one person (in this instance the corpora- 
tion), the real design is to obtain a decree affecting others (in this in- 
stance the corporation's oÉScers); and upon examining the présent biU 
it becomes manifest that J. Edwards Addicks and the other directors 
of the company are the persons actually charged with misconduct, 
and that the wrongs complained of were committed against, and not 
by, the company. Although, under the circumstahces, ,the corpora- 
tion has been properly named as a défendant, it is substantially the 
plaintiff ; and to require it to account since the date of its incorpora- 
tion, to refrain from dealing with its property, to deposit its assets, 
moneys, books, and papers in a bank or trust company, and, flnally, 
to submit to a receivership, would be practically to dissolve it; and 
this at the suit of holdérs of a very small proportion of its entire 
capital stock, and merely becausè of frauds alleged to hâve been per- 
petrated by its managers. A proper regard for the rights of ail other 
stockholders, as well as of Addicks and the others who are chârged 

91F.-60 
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with fraud or breach of trust, forbids any such action by the court. 
The stockholders generally should not be made to suffer for the wrong- 
doing of the oflacers of the Company, and the latter hâve, themselves, 
an obvious interest in the controversy, of such a nature that no final 
decree can be made without afEecting that interest, and therefore, 
upon fundamental principles of justice and equity, no such decree 
should be made in a suit to which they are not parties. 

The only remaining prayer of the bill, exclusive of the prayer for 
gênerai relief, is for an injunction to restrain "any transfer of any 
part of the forty-flve million dollars of its [the defendant's] capital 
stock issued since the issue of the first five million dollars of its capital 
stock; and, if it appears that th.e same was issued fraudulently, and 
without considération, and unlawfully, that the holders thereof acquir- 
ing the same with notice, be ordered and directed to surrender the 
certificates of shares held by them, respectively, for cancellation." 
That this prayer is directed, not against the corporation défendant, 
but against the holders of certain shares of its capital stock (supposed 
to be invalid), is obvious. Those holders bave not been made parties, 
and yet the court is expressly asked to prevent any transfer of their 
stock, to decree its holders not to be stockholders, and to order them 
to surrender their certificates. I know of no principle upon which a 
court of equity could be justifled in granting this prayer in a proceed- 
ing in which such stockholders, real or pretended, can bave no oppor- 
tunity to be heard. 

The bill covers 17 printed pages, and the facts alleged and the 
charges made by it are numerous and complicated. I hâve carefully 
read and considered it throughout, but, having expressed my views 
respecting it so far as seems to be now requisite, I do not deem it 
necessary to protract this opinion by discussing it in détail. It may 
well be doubted whether in any part, or as to any particular, it dis- 
closes a case against the company as a corporate entity, but, even 
upon the assumption that the bill includes matters as to which the 
Bay State Gas Company alone might be required to answer, I do not 
perceive how, no matter what parties were added, it would be possible 
to join in one suit any complaint against the corporation with com- 
plaints made on its behalf. The demurrer to the bill of complaint 
will be allowed, but the plaintiff is accorded until December 5, 1898, 
to move, upon 48 hours' notice, for leave to amend bis bill, under equity 
rule 35, 



EDWARDS et al. v. BAY STATE GAS CO. OF DELAWAEB. 

(Circuit Court, D. Delaware. November 9, 1898.) 

1. Bquitt Pi.eading— Genehai, Drmurrbr to Bilt,. 

A blU Is not subject to a gênerai demurrer if it contains any matter, 
properly pleaded, which constitutes grounds for équitable relief requlrlng 
an answer or plea. 

CORPOKATrONS — RiGHTS OC HOLDBKS OF InCOME BoNDS. 

The holders of Income bonds of a corporation, by the terms of which 
the interest, not exceeding à rate speclfled, is made a first charge or lien 
on the net income of the corporation, but no Interest is to be paid beyond 
the amount of net Income earned durlng the prevlous year, are creditors 
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who are subject to peculiar restrictions as to interest, but who hâve pe- 
eullar corrélative rlghts; and when there bas been default lu the pay- 
ment of interest they are entitled to know whetber there bave been 
net earnings, and, if not, wbether it was due to any f allure on the part 
of tbe corporation to discharge any duty which it owed under the contract; 
and they may maintain a bill in equity against it for a discovery and 
accounting in relation thereto. 

This is a suit in equity by Jacob Edwards and others, as bondhold- 
ers, against the Bay State Gas Company of Delaware. On demurrer 
to bill. 

C. Godfrey Patterson and J. H. Hoffecker, Jr., for complainants. 
George Gray and H. H. Ward, for défendant. 

DALLAS, Circuit Judge, The bill in this case has been filed on 
behalf of the plaintififs named therein, and of ail other holders of in- 
come bonds of the défendant company who may join therein and con- 
tribute to the expense. The défendant has interposed a gênerai de- 
murrer to the whole bill, which, if there be mat ter properly pleaded 
and properly ground for équitable relief, requiring an answer or a 
plea, must be overruled. livingston v. Story, 9 Pet. 632-659 ; Stew- 
art V. Masterson, 131 U. S. 151-158, 9 Sup. Ct. 682. The controUing 
question in the présent situation of the case, therefore, is whether the 
défendant should be required to answer. Upon this question I hâve 
no doubt; and whether or not the plaintiffs are entitled to the other 
relief prayed for need not be determined until the coming in of an 
answer, in which the défendant will be permitted to again set up any 
other of the matters which hâve been now urged upon the attention 
of the court. 

The bill allèges that since May 1, 1898, the défendant oompany has 
ceased to make any payment of interest whatever upon any of its in- 
come bonds, and it fdleges that the defaults which thereafter occurred 
hâve been occasioned by certain acts of that company, which the bill 
sets forth, and which constitute, it avers, misappropriation of the 
corporation's moneys, assets, and property, charged to hâve been 
fraudulent and lUegal, and in violation of the bondholders' rights. 
The material provisions of the income bonds sued upon are as foUows: 

"The Bay State Gas Company, a corporation of the state of Delaware, owes, 
and for value received hereby promises to pay, to bearer or assigns, on the 
présentation hereof at its office, or that of its flnancial agent in the clty of New 
York, the sum of one thousand dollars, lawful money of the United States, 
on the first day of May in the year one thousand nine hundred and thirty- 
nine, togetber witb so much interest thereon, not exceeding seven per centum 
in any one year, and not to be cumulative, as the net earnings of the said 
company for each fiscal year ending on the tbirty-first day of December 
will pay. Such net earnings are to be only such part of the income of the 
said company as would be applicable to the payment of dividends on its 
capital stock, and they shall, in ail events, be reserved and applied exclusively 
to the payment of said interest before and in préférence to any payment on 
account of any other obligation of the said company disposing of the said 
net income; the intention of thèse présents being to make the payment of said 
interest a first charge or lien upon the said net earnings to the extent afore- 
said. * ♦ * Said interest shall in no event be cumulative, nor shall any 
interest be due and payable on said bonds except ont of net earnings; and 
If in any year there are no net earnings for the purpose, no interest shall be 
paid on said bonds. » ♦ » The bonds comprised in said séries shall at 
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alUinaes tantil the coadltlonig tllereof bave been duly performed, be and remain 
th« flrst ipreferred obligation; *fsaid company, and ail payments ont of the 
said net earnlngs of the" company shall, in aU events, be made as provlded 
in sald bonds prier to any payment on accoûnt of any other obligation or 
agreétnent concerning the sald net income of the sald company whatsoever." 

Thèse provisions are not unilatéral. Their effect is to relieve the 
company from the payment of interest in each fiscal year except from 
and ont of its "net earnings" for such year, as defined; but it seems 
to be quite as clearly their intent that the bondholders should receive 
such sum as interest, not exceeding 7 per centum in any one year, as 
the net earnings of the company for the same year will pay. Mani- 
festly, the bondholders, are creditors of the company, but they are 
creditors who, with respect to interest, are subject to a peculiar re- 
striction, and are endowed with a corrélative peculiar right. They 
are entitled to no intereist if there be no net earnings applicable, ae- 
cording to the terms of the bond, to its payment; but, if there be 
such net earnings, then, to an amount not exceeding 7 per centum in 
any one year, they are entitled to them. Surely, then, as was said, 
by this court in the case of Morse v. Gas Co., 91 Fed. 938, "the hold- 
ers of thèse bonds are entitled to know whether there hâve been net 
earnings, and, if there hâve not been, whether their absence is at- 
tributable to a failure on the part of the défendant to discharge any 
duty which it owed to the plaintiffs." The suit to which I hâve re- 
férred was heard upon demurrer to the bill, and the demurrer was 
overruled. The question now before the court waS then considered, 
and it is not necessary to repeat what was then said. I hâve, in this 
case, arrived at the same conclusion which was reaehed in that one. 
By this bill, as in the Morse bill, "the plaintiffs hâve presented a case 
which, I think, entitled thém to discoyery by answer and through an 
acdounting in equity, and their title to any other or further relief need 
not now be considered." Of course, no decree will be made affecting 
any person who is not a party, and no decree touching the rights or 
obligations of any other than the corporation itself need now be 
anticipated. Ail that will or should be decided in the présent state 
of the record is, as I hâve said, whether the défendant coûipany, and it 
OBly, should be required to answer. I am of opinion that it should be, 
and therefore the demurrer to the bill of complaint will be overruled, 
but without préjudice to any other matter or question in the cause, 
and with leave to the défendant to answer within 30 days. 



HANDLEY et al. v. PALMEE et al. 

(Circuit Court, W. D. Pennsylvanla, January 12, 1899.) 

No. 1, September IJerm, 1896. 

1. WiLlS— VaLIDITT— CONFLICT OF Laws. 

The validlty of a reslduary clause In the will of one domlciled in Penn- 
sylvanla, whereby he made a bequest to a clty of Virginia for the pur- 
pose of establishing scbools for the poor, is to be determined by the law 
of Pennsylvanla, In respect, at least, to ail real and Personal estate situ- 
ated in the state. 
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S. Same— Direction to Sbil Reai, Bbtate— Conversion. 

A mandatory direction by the testator, requiring his executors to sell 
ail his real estate, wherever situate, at the end of 20 years, worka 
an équitable conversion, under the Pennsylvania law, of ail his lands, 
wherever they may be, into personalty. 

3. Municipal Corporations— Acquisition of Propebtt bt Will. 

In Pennsylvania, municipal corporations are capable of talîing and hold- 
ing property under a wlU, and acting as trustée, for purposes of a public 
nature germane to the objects of the corporation. 

4. WiLLs— Chakitable Bequksts— Incapacity of Trustée. 

If, for any reason, a municipal corporation, to which a charitable be- 
quest for educational purposes bas been made in trust, is incapable of 
acting as trustée, the bequest will not be allowed to fail, under the law 
of Pennsylvania, but the court will supply a trustée. 

5. Same— Validity— Uncbrtaintt of Beneficiaribs. 

A bequest to a city directing that the income of the fund shall be ex- 
pended "in said city by the érection of school bouses for the éducation 
of the poor," is not void, under the Pennsylvania law, because of the in- 
definiteness of beneflciarles. 

6. Same— Unoertaintt op Sobject-Matter. 

A will, in one of its items, bequeathed the foUowing suma of money 
to each of the persons named in Schedule A, "which schedule Is hereby 
made a part of my will, the same as if the name of each person was 
named herein." The testator left a separate paper, marlsed "Schedule 
A," whleh was flled, and admitted to probate, wlth his will. The paper, 
however, contained nothing but a heading, the names and amounts belng 
left blank. The will was in ail other respects complète and perfect. 
iHeld, that this paper was to be entlrely disregarded, and did not afCect 
the validity of the will In other respects. 

7. Samk — Virginia Law. 

Under the Virginia statutes of April 2, 1839, and March 10, 1841, gifts, 
devises, etc., for educational purposes were excepted from the gênerai rule 
In that State under which the courts hâve no authorlty to sustaln charl- 
ties where the objects are îndefinite and uncertaln. 

8. Same— Spécial Act Confekring Capacity. 

The spécial act of the gênerai assembly of Virginia of February 7, 1896, 
authorlzing the city of Winchester to accept the bequests under the will 
of John Handley, and providing for the administration thereof, gave to 
the city, if it were otherwise wantlng, capacity to take under the will, 
the bequest being valid In aU other respects. 

This was a suit in equity by Henry Handley and others, heirs at law 
of John Handley, deceased, against Henry W. Palmer and others, 
seeking to hâve adjudged invalid the residuary clause in the will of 
the said John Handley. 

Jessup & Jessup and Geo. H. Starr, for complainants. 
H. W. Palmer and E. M. Ward, for défendants. 

ACHESON, Circuit Judge. John Handley, late a citizen of the 
state of Pennsylvania, and a résident of the city of Scranton, in that 
State, died at that city on February 15, 1895, without leaving to 
survive him a wifé or any descendants, or any relatives nearer than 
flrst cousins. He left a large estate, both personal and real. A 
great part of his real estate was situated in the city of Scranton, 
and elséwhere in the state of Pennsylvania, A portion, consistiug 
of about 15,000 acres of timber and coal land, was situated in the 
county of McDowell, in the state of West Virginia; and another 
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portion, consisting of about 1,200 acres of land, was situated in Fred- 
erick county, in the state of Virginia. He left a will dated Decem- 
ber 29, 1890, witb a codicil attached thereto dated July 31, 1893, 
which were duly probated since Ms death. By bis will be disposed 
of bis entire estate. He ordered and directed bis executors to sell 
and convey ail bis real estate at tbe end of 20 years. He made 
certain spécifie bequests, and disposed of tbe entire residue of bis 
estate in manner following : 

"Item. AU the rest and residue of my estate I give, devise, and bequeath 
to the City of Winchester, Virginia, to be accumulated by sald city for the 
period of twenty years; the income arising from said residue estate to be 
expended. and laid eut in said city by the érection of school houses for the 
éducation of the poor." 

Tbe plaintiffs in tbis Mil are flrst cousins of Jobn Handley. 
Tbey sue as beirs at law of tbe décèdent and next of kin to bim. 
Tbe défendants are tbe executors of and trustées under tbe will of 
Jobn Handley. Tbe spécifie bequests under tbe will are not bere 
drawn in question, but tbe plaintiffs claim tbat Jobn Handley died 
intestate as to ail tbe rest of bis estate, and tbey seek a decree ad- 
judging tbat tbe residuary clause of bis will above quoted is invalid, 
and wbolly void. Tbe plaintiffs contend tbat tbe residuary clause 
is invalid, because tbe city of Winchester, a municipal corporation 
of tbe state of Virginia, bas not tbe légal capacity to take tbe estate 
intended to be given tbereby, or to take and administer the same 
upon tbe trust therein set forth, and because the beneficiaries and 
the objects and purposes of the trust are uncertain, and because 
the subject-matter of tbe residuary bequest is also uncertain. 

It is clear tbat, as respects ail tbe testa tor's personal estate and 
bis real estate situated in the state of Pennsylvania, tbe validity 
of tbe residuary clause is to be determined by the law of Pennsyl- 
vania; the testator's domicile having been there at the date of bis 
will and at the time of bis death. Desesbats y. Berquier, 1 Bin. 
336; Freeman's Appeal, 68 Pa. St. 151; Magill t. Brown, 16 Fed. 
Cas. 408; Brigbtly, N. P. 346; Jones v. Habersham, 107 U. S. 174, 
179, 2 Sup, et. 336. In Magill v. BroWn,. supra, — ^a case relating to 
bequests to charitable uses under tbe will of Sarah Zane, — Mr. 
Justice Baldwin, sitting at circuit in this state, beld tbat, tbe domi- 
cile of the testatrix being hère, the law of this state governed her 
disposition of her personal property as well as of her real estate 
situated bere; and (curiously enougb) sustained a bequest "to Ihe 
citizens of Winchester," Va., to purcbase a flre engine and bose, and 
a bequest "to tbe sélect members belonging to the Monthly Meeting 
of Women Friends held at Hopewell, Frederick county, Virginia," 
the interest to be, applied "towards tbe relief of the poor belonging 
thereto." In Jones v. Habersham, supra, which involved charitable 
devises and bequests, the suprême court of the United States said 
tbat the validity of tbe devises, "as against tbe heirs at law, dépends 
upqn the law of the state in which the lands lie, and the validity 
of the bequests, as against the next of kin, upon tbe law of the state 
in which tbe testratrix had her domicile." It is to observed tbat 
under the will of John Handley no real estate anywhere is devised 
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to the city of Wincliester. By the express direction and order of 
the testator contained in his will Ms entire real estate, wherever 
lying, is to be sold by liis exécutera. TMs direction, by the settled 
law of Pennsylvania, worked a conversion of the testator's real 
estate, wherever situated, into personalty, as of the date of his 
death. Dnndas' Appeal, 64 Pa. St. 325; Roland v. Miller, 100 Pa. St. 
47; Miller v. Corn., 111 Pa. St. 321, 2 Atl. 492; Williamson's Estate, 
153 Pa. St. 508, 26 Atl. 246. The plaintiffs' counsel, as I under- 
stand them, concède that the power of sale given to the executors 
is mandatory, and worked an équitable conversion of the testator's 
real estate everywhere, if the residuary clause is valid. In their 
brief they say: 

"The property which is subject to the residuary clause or gift [item 28 
of wlll] is to be regarded as personal property, in order to détermine the 
validity of the residuary bequest. * * * If the bequest be held valid, 
the fund is to be decreed personal property, and passes to the city of Win- 
chester as such. If invalid or void, then, the purpose of the conversion hav- 
ing failed, the conversion of the real estate does not talie effect, and the real 
estate retains its original character for the beneflt of the heirs." 

The plaintiffs' counsel further contend that "the question of the 
validity of the residuary legacy is to be determined mainly by the 
laws of Virginia." 

The further investigation of the case involves, in the first place, an 
inquiry into the law of the state of Pennsylvania as it bears upon 
the question of the validity of the residuary clause of the will of John 
Handley. Now, it is the settled law of Pennsylvania, as it is gen- 
erally the law elsewhere (2 Dill. Mun. Corp. [2d Ed.] § 437), that a 
municipal corporation is capable of taking property, and acting as a 
trustée for purposes of a public nature germane to the objects of the 
corporation. City of Philadelphia v. Fox, 64 Pa. St. 169. Thus, in 
Mayor, etc., v. Elliott, 3 Eawle, 170, a bequest to the city of Phila- 
delphia in trust to purchase a lot of ground, and erect thereon a hos- 
pital for the relief of the indigent blind and lame, and to manage 
and regulate the institution, was sustained; as was a bequest to a 
city to expend the income in planting shade trees, in Cresson's Ap- 
peal, 30 Pa. St. 437. The capacity of a municipal corporation to ad- 
minister a trust for educational purposes under a devise was sus- 
tained by the suprême court of the United States in the leading case of 
Vidal V. Girard's Ex'rs, 2 How. 127. Judged by the law of Penn- 
sylvania, then, the objection to the eompetency of the city of Win- 
chester to take the bequest or exécute the trust under the residuary 
clause of this will is without force. If, however, for any reason, the 
city of Winchester were incompétent to exécute the trust, the law 
of the testator's domicile would not suffer his charitable intentions 
to be thereby defeated, but would supply a trustée. Both by the com- 
mon law and the statute law of Pennsylvania a charitable gift is 
not to fail because given to a person or corporation incapable of 
taking it and administering the trust, but a compétent trustée for 
the purpose will be appointed by the court. Frazier v. Church, 147 
Pa. St. 256, 23 Atl. 442; Act April 26, 1855 (P. L. p. 331); Purd. 
Dig. p. 298. 
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Under the adjudications in Pennsylvania, is thé" 'objection based 
on the alleged uncertainty of the beneflciaries and of the purposes 
and objecta of this residuary beque^t well founded? I think not. 
Charitable gifts, such as this residuary bequest to the city of Win- 
chester, hâve always been highly favored hère, although the statute 
of 43 Eliz. c. 4, concerning charitable uses, was never adopted by the 
colony or state of Pennsylvania. In Witman v. Lex, 17 Serg. & R. 
88, 93, the suprême court of the state, speaking by Gibson, C. J., 
with référence to charitable bequests, declared: "For the présent it 
is sufiScient to say that it is immaterial whether the person to take 
be in esse or not, or whether the legatee were, at the time of the 
bequest, a corporation capable of taking or not, or how uncertain the 
objects may be, provided there be a discretionary power vested any- 
where over the application of the testator's bounty to those objects; 
or whether their corporate désignation bas been mistaken. If the 
intention suflSciently appears on the bequest, it would be held valid." 
Accordingly, the court there sustained a bequest to a church to be 
laid ont in bread, annually for 10 years, for the poor of the congréga- 
tion, and also a bequest of money to trustées, the interest to be ap- 
plied to the éducation of young students in the ministry of the con- 
grégation, under the direction of the vestry. In Pickering v. Shot- 
well, 10 Pa. St. 23, a devise of real and personal estate to the "Monthly 
Meeting of Friends of Philadelphia for the Northern District" (being 
an unincorporated religions association), to be applied as a fund for 
the distribution of good books among poor people in the bàck part 
of Pennsylvania, or to the support of an institution or free school in 
or near Philadelphia, was established against the heirs and repré- 
sentatives of the testator on a bill by members of the meeting. In 
Domestic & Foreign Missionary Society's Appeal, 30 Pa. St. 425, 
435, this gênerai rule was laid down : ''In the case of a will making 
a charitable bequest, it is immaterial how vague, indeflnite, and uncer- 
tain the objects of the testator's bounty may be, provided there is a 
discretionary power vested in some one over its application to those 
objects." There the principle was applied in fâvor of a corporation 
of a sister state. In Magill v. Brown, supra, Mr. Justice Baldwin 
sustained a bequest upon a trust to be administered in the state of 
Virginia, which was no more deflnite and certain than is the trust 
under the residuary bequest hère. In Lawrence Co. v. Léonard, 83 
Pa. St. 206, 211, the fund bequeathed was to be put at interest for 
10 years, "the interest, yearly, of it to be applied to the support of 
the poor of North Beaver township." The bequest was adjudged to 
be goçd, the court saying: "The county being côtnpetent to takë 
the fund as a trustée of the teëtator's own appointment, the vagueness 
of the trust or the uncertainty of the subjects of the charity is not 
material." In City of Philadelphia v. Fox, 64 Pa. St. 169, 182, the 
court, speaking generally of a trust for charity, said, "Indeâniteness 
is of its essence." And the court there, in mentioning objects within 
the gênerai scope and purposes of a municipality, included "the build- 
ing of school houses." In Trim's Estate, 168 Pa. St. 395, 31 Atl, 
1071, a devise of land "to go to the beneflt of the pbor of Eldred town 
ship, Warren county, Pa., to hâve the use, and nothing more, * * * 
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for tlieiï benefit and use, • * * to be managed by the overseers 
of the poor in said county for the benefit of Eldred township," was 
sustained as a good charitable use, although the trustées were not 
designated by their corporate name. 

In view of thèse authorities (and many more might be cited), it is 
not to be doubted that under the law of the testator's domicile the 
residuary clause of his will is unimpeachable. We hâve hère a compé- 
tent trustée of the testator's own appointment,invested impliedly with 
ail necessary discretionary power for the application of the testator's 
bounty; an object — "the érection of school houses" — within the legiti- 
mate purposes of a municipality ; and a highly meritorious charity, 
— one in the sensé of the common law, — "the éducation of the poor." 
I see nothing uncertain hère. The testator's meaning is sufflciently 
plain. The objection that the locality of the poor entitled to this 
bounty is left undeflned is without substance. The poor of the city 
of Winchester are certainly within the terms of the bequest, and that 
is enough. No construction should be given tp the clause which woùld 
tend to defefit it. Nor is it for the testator's heirs or next of kin to 
object to his benevolent plan for supposed incorapleteness ; for in- 
stance, in not expressly authorizing the purchase of ground upon which 
to erect the contemplated school houses. Even if the scheme were 
impracticable, thèse plaintiffs hâve no standing to impeach it for 
that cause. 

The allégation that the subject-matter of the residuary clause is 
uncertain rests on the ninth paragraph in the will, namely: 

"Item. I also glve and bequeath the followlng sums of money to each 
of the persons named In Sehedule A, whleh schedule is herehy made a part 
of this, my wlU, the same as if the name of each person was named herein. 
And I direct my executors to pay the sald several bequests to each person, 
if living, at the time of my démise, or when such bequest shall fall due, 
within two years f rom the date of my death." 

The testator left a separate paper, marked "Schedule A," which 
was flled with his will and codicil in the office of the register of wills, 
and admitted to probate therewith. This paper, however, shows 
nothing but a heading. It contains no names or amounts. It is a 
blank. Whatever intention the testator once entertained in respect 
to bequests to be inserted in the schedule he did not carry out. Pre- 
sumably he abandoned his purpose. His will, dated December 29, 
1890, is a perfect instrument, legally executed. This is also true 
of the attached codicil, dated July 31, 1893, which made a change 
as to one of the executors, but otherwise expressly conflrmed the 
will. Plainly, no eflfect whatever is to be given to this unfiUed and 
unsigned separate sheet of paper designated "Schedule A." 

Enough has been said to end the case if the absolute direction 
given by the testator to his executors to sell ail his real estate 
worked a conversion of it, wherever situated, into personalty for 
every purpose. While this seems to be so, yet it is deemed best to 
consider the question of the validity of the residuary bequest to the 
city of Winchester with référence to the laws of Virginia. This 
case, I think, is not governed by the décision in Gallego v. Attorney 
Oeneral, 3 Leigh, 450, and those which hâve foUowed it, that the 
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statute 43 Eliz. relating to charitable uses, if it was ever in force 
in Virginia, was repealed by the act of 1792, and that courts of 
chancery liare no jurisdiction at common law to decree eharities, 
where the objecta are indefinite and uncertain. The bequest hère 
in question is for educational purposes, and such bequests were taken 
out of the opération of the doctrine of Gallego t. Attorney General 
by the act of April 2, 1839, and the act of March 10, 1841, the enabling 
provisions of which acts, amended and enlarged, hâve been embodied 
in the later codes of the state of "Virginia. Kelly v. Love's Adm'rs, 
20 Grat. 124, 131; Kinnaird v. Miller's Ex'rs, 25 Grat. 107; Roy's 
Ex'rs V. Rowzie, Id. 599, 610. In Kelly v. Love's Adm'rs, supra, the 
suprême court of appeaJs of Virginia, speaking by Staples, J., with 
référence to the act of 1839, said: 

"I think the object of the législature la passing the act was to change the 
rule of law laid down In the cases before clted controlling bequests and de- 
vises for the establishment of schools and collèges, leaving it in full effect 
and opération so far as It applled to bequests and devises for religious pur- 
poses." And again: 'The efCect of the act was simply to take from the 
heirs the right to object to the validity of such devises aad bequests. It made 
them valid, so far as the heirs were concemed, but reserved to the state the 
right to détermine, through its législature, acting upon the facts of each 
case, as reported by the courts, whether the devise should be carried into 
effect or not" 

In Boy's Ex'rs v. Eowzie, supra, the suprême court of appeals, 
speaking of the act of 1839, said: 

"We think its only purpose was to make vSlid a certain class of Indeflnite 
eharities, to wit, eharities for literary purposes, but to except from that class 
thus made valid an Indefinite charity to a theological seminary." Again, the 
court there said: "The purpose of the acts of 1839 and 1841 was to make 
valid a certain class of donations which had never been valid before, but to 
make an exception in that case only of a theological seminary. They were 
enabling acts, which were not to extend to a theological seminary." 

In none of the later décisions of the suprême court of appeals of 
Virginia do I flnd anything opposed to the view expressed in the 
two cases from which I hâve just quoted, that the effect of the en- 
abling législation of the state in favor of gifts, devises, etc., for 
purposes of éducation, was to sustain indefinite eharities for educa- 
tional purposes. 

The statute law of Virginia governing this gênerai subject in force 
at the time of John Handley's death is to be f ound in chapter 65 of 
the Code of 1887 (sections 1420, 1421, 1423). Thèse sections validate 
gifts, devises, and bequests for purposes of éducation, and provide for 
the holding thereof, and the enforcement of trusts relating thereto. 
It is needless to quote thèse sections at length. I content myself 
with saying that, in my judgment, under the statute law of Virginia 
in force at the date of the death of this testator, and under the dé- 
cisions of the highest court of that state, his residuary beqaest to the 
city of Winchester is valid. Furthermore, under the charter of the 
city of Winchester, the act of April 2, 1874, and by the gênerai laws 
of the state of Virginia at the date of the testator's death, the city 
was empowered and required to establish and maintain public 
free schools, and to levy taxes for their support. This bequest, then, 
directiy subserves a corporate purpose, and the administration of 
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the trust is within the scope of the gênerai powers of the corporation. 
I do not see how, upon gênerai principles, the plaintiflEs can gainsay 
the disposition which the testator has seen fit to make of his resid- 
uary estate. He has given It to the city of Winchester, and pre- 
scribed a spécial use, which is certainly germane to the gênerai 
purposes of the municipality. 

This discussion ought not to end without some référence to the 
spécial act of the gênerai assembly of Virginia of February 7, 1896, 
authorizing the city of Winchester to accept the bequests (spécifie 
and residuary) under the will of John Handley, validating them, 
and providing for the administration thereof. Now, it may be that 
this act would hâve been inoperative, as respects the residuary be- 
quest, if it had been wholly void. But, that view being rejected, 
the act is not without effect. In the Girard Will Case, 2 How. 127, 
the suprême court of the United States declared that, if the trusts 
there were in themselves valid, but the municipal corporation in- 
compétent to exécute them, the state alone could object to its want 
of capacity. And in Girard v. Philadelphia, 7 Wall. 1, 15, with 
référence to the trusts under the same will the court said: 

"Not can a valifl vested estate in trust lapse or become forfelted by any 
misconduct in the trustée, or inability in the corporation to exécute it, if such 
existed. Charity never falls; and it ia the right, as well as the duty, of the 
soverelgn, by its courts and publie offlcers, as also by its législation (If needed), 
to hâve the charltles properly administered." 

The suprême court of Pennsylvania has spoken to the like effect 
in respect to législative control over the administration of trusts by 
a municipality. City of Philadelphia v. Fox, 64 Pa. St. 169. 

Finally, I am not able to see that there is anything in the will of 
John Handley in unlawful restraint of aliénation, or any trust for 
forbidden accumulations. With thèse questions, however, the heirs 
and next of kin hâve no concern. Let a decree be drawn dismissing 
the bill of complaint, with costs. 
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CENT. R. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. February 11, 1899.) 

No. 376. 

i. Appbal — Effect of Decisiott— Proceedings on Mandate. 

Where a mandate from the suprême court reserves but a single question 
of faet for the f urther détermination of the trial court, ail other questions 
involved in the case are res judicata between the parties, and not open 
to further considération by the trial court nor on a review of Its décision. 

2. Navigable Watbrs— Riparian Rights— Cokstruction of Jddgment. 

A décision of the suprême court adjudged that a riparian owner on Lake 
Michigah had the right to maintain piers extending into the lake "to the 
point of practical navigablUty," and Its mandate directed the trial court 
to détermine whether piers prevlously built exteiided beyond sueh point, 
"having référence to the manner in which commerce in vessels is con- 
ducted on the lake." Held, that the judgment of the suprême court 
must be construed to mean that the property oWner had the right at ail 
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tlmes to malntaln plers to such point as was necessary at that tlme to 
reïider them practically usefnl % reaching water ai sufflcient depth to 
float the vessels then In common use in conducting the commerce of the 
laké, the llne of ;practical navigabllity being a shlfting Une; hence the 
Ingulry of the court under the mandate should be as to the llne of prac- 
tlcàl navlgàbîllty at the tlme the Inquiry was made, and not as to its po- 
sition at the tlrnè of the commencement of the suit. 

Woods, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

The Information in this suit was $led by the attorney gênerai of the state 
of Illinois on Mareh 1, 1883, to détermine the rights respectlvely of the statè 
of Illinois, of the dty of Chicago, and of the Illinois Central Rallroad Company 
in land submerged or reclalmed in front of the water Une of the elty on Lake 
Mlchigàn. On September 24, 1888, a Anal decree was entered in the circuit 
court jn conformity wlth the opinion bf Mr. Justice Harlan, 33 Fed. 730. ïhe 
cause was appealed to the suprême court of the United States, and was de- 
termlned by that court December 5^ 1892 (146 U. S. 387, 13 Sup. Ct 110), 
where the facts of the case are fully gtated. The court, after declaring the 
relative and respective rights of the parties, proceeds to say: "But the decree 
bèlow, as It respects the pier commenced in 1872 and the piers completed in 
1880 and 1881, mariiëd 1, 2, and 3, near Chicago river, and the pier and doclis 
between and In front of Twelfth and ! Slxteenth streets, is modified so as to 
direct the court below to order such Investigation to be made as may enable 
it to détermine whether those plers ereeted by the company by vlrtue of Its 
riparian proprietorshîp of lots formerly constltuting part of section ten extend 
into the lalie beyond the point of practioal navigability, having référence to 
the manner In whlch commerce in vessels Is conducted on the lake; and, If 
It be determlned upon such investigation that such plers, or any of them, 
do nôt extend beyond such point, then that the tltle and possession of the 
rallroad company to such piers shall î)e afflrmed by the court; but If It be 
ascertalned and determlned that such piers, or any of them, do extend beyond 
such navigable point, then the sald court shall direct the sald pier or piers, 
to the excess ascertalned, to be abated and removed, or thatother proceed- 
Ings relatlng thereto be taken on the application of the state as may be au- 
thorlzed by law; and also to order that similar proceedings be taken to ascer- 
taln and détermine whether or not the pier and dock, constructed by the 
rallroad company In front of the shore between Twelfth and Slxteenth streets, 
extend beyond the point of navigability, and to afflrm the tltle and posses- 
sion of the company if they do not extend beyond such point, and. If they do 
extend beyond such point, to order the abatement and removal of the excess, 
or that other proceedings relatlng thereto be taken on application of the 
state as may be authorized by law." The mandate of the suprême court 
was flled In the court below on the 12th' day of April, 1898, and directed such 
exécution and further proceedings to be had In conformity with the opinion 
and decree of the suprême court. Thbreupon, on October 27, 1893, the cause 
was referred to a master to take testlmony, and report the same. In pur- 
suance of that order, a mass of testlmony was taken by the master bear- 
Ing dlrectly or remotely upon the ; question reserved by the suprême court 
for the détermination of the circuit court, and was reported to the latter court, 
whlch court, on the 2eth day of May, 1896, decreed "that the plers and docks 
referred to in the aforesald judgment and mandate of the suprême court, and 
there described as piers marked 1, 2, and 3, near Chicago river, and the piers 
and docks constructed by sald railroad company in front of the shore between 
Twelfth and Slxteenth streets, ail In the clty of Chicago, in the state of Illinois, 
do not extend, nor does either of them extend, into the lake beyond the point of 
practleal navigabllity, having référence to the manner in which commerce 
in vessels is conducted on the lake." It was further decreed that the title 
and possession of the Illinois Central Rallroad Company to the sald plers, 
and each of them, and every part tbereof, was affirmed. From this decree 
an appeal by the people of the state of Illinois Is brought to this court. 
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John H. Haroline, for appellant. 

John N. Jewett and Benjamin F. Ayer, for appellees. 

Before WOODS and JENKINS, Circuit Jnd^es, and GKOSSCUP, 
District Judge. 

JENKINS, Circuit Judge (after stating the facts). An elaborate 
and learned discussion by counsel is presented to the court upon the 
question of riparian rights, and upon the argument great stress was 
laid upon the décision of the suprême court in Shively v. Bowlby, 152 
U. S. 1, 14 Sup. et. 548, rendered since its décision declared by that 
court in this case. And since the argument we are referred to the dé- 
cision of the suprême court of Illinois in Réveil v. People (filed Dec. 
6, 1898) 52 N. E. 1052, as yet unreported offlcially, which, it is.said, dé- 
termines that the rights of the riparian owner in the submerged lands 
of Lake Michigan do not extend beyond low-water mark. We are, 
however, not permitted to enter into the field of discussion of this 
most interesting question, because, as we think, our duty is limited 
by the mandate of the suprême court to the considération of the single 
question of fact whether the structures in question "extend into the 
lake beyond the point of practical navigability, having référence to the 
manner in which commerce in vessels is conducted on the lake." Noth- 
ing is open to considération except the spécifie subject of inquiry re- 
served by the mandate of the ultimate tribunal. AU else is final and 
conclusive between the parties. In re Sanford Pork & Tool Co., 160 
U. S. 247, 16 Sup. et. 291. So that the question before us is purely one 
of fact. The suprême court has determined that to a certain extent 
the appellee had the right to construct the piers in question; that it 
had the right to penetratethe waters of the lake with thèse piers to 
the "point of practical navigabihty, having référence to the manner 
in which commerce in vessels is conducted on the lake." It is said 
by counsel that such inquiry should be limited to the date of the filing 
of the information in this suit, to wit, March 1, 1883, and that we hâve 
no right to consider any changes in the situation occurring since that 
date which may hâve enlarged the right. In this contention we can- 
not concur. The language of the mandate does not so speak. It is 
couched in the présent tense, speaking to the date of the decree, and 
in our judgment rightly so speaking. Equity is not arbitrarily bound 
to decree rights as they existed at the date of bringing the suit. It 
considers the nature of the right, the situation of the parties at the 
date of the decree, and what is at that time équitable to be done. It 
recognizes changes in the situation of the parties and their rights 
since the filing of the bill. So that, in the case before us, if there hâve 
been changes in those things which should control our judgment, 
which materially aiïect the situation, it is fltting that a court of equity 
should regard such changea conditions and conf orm its decree thereto. 
We take it that the riparian right to penetrate the waters of the lake 
to the point of navigability which is recognized by the décision of the 
suprême court in this case is not a right that is concluded and exhaust- 
ed by the single exercise of it, but that the owner has a right at ail 
tiraes to reach the point of practical navigability as it may exist from 
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time to time. ' The pier that sufficed when the Great Lakes were 
navigated by vessels not exceeding 150 tons burden would of course 
be wbolly insufficient to meet the demands of commerce at this time, 
when the waters of the lake are plowed by vessels of 4,000 tons burden 
and over. The right is a relative right, having relation, in the lan- 
guage of the suprême court in this cause, "to the manner in which com- 
merce in vessels is conducted on the lake." To serve any useful pur- 
pose thèse piers must reach water of sufflcient depth to float vessels 
when laden, and alongside of which vessels can be brought to be con- 
veniently loaded or uuloaded. A sufficient depth of water to float 
vessels such as navigate the waters of the lake is essential, and it is 
a necessary incident of the riparian right that the pier shall penetrate 
the water to a distance from the shore necessary to reach water which 
shall float vessels, the largest as well as the smallest, that are engaged 
in the commerce of the lakes. Atlee v. Packet Co. 21 Wall. 393; 
Langdon v. Mayor, etc., 93 N. Y. 151. We think that no better state- 
ment of the right can be found than that declared by the suprême court 
of Wisconsin, speaking by the distinguished Qiief Justice Eyan, 
in Boom Co. v. Eeilly, 46 Wis. 244, 49 N. W. 979, and accepted as cor- 
rect in Gould, Waters, § 181 : 

"It is claimed by the learned counsel that the measure of riparian right 
is restricted to water not navigable, and is unavaillng because it cannot reach 
the point where It would beeome useful. It is not belleved that the language 
of the fédéral suprême court in Dutton v. Strong, 1 Black, 23, or Atlee v. 
Packet Co., 21 Wall. 389, or of this court in Diedrich v. Railway Co., 42 
Wis. 248, or on the former appeal in this case, is properly subject to such 
hypercriticism. The right sustained in ail thèse cases is a praetical right 
'in aid of navigation, through the water far enough to reach actually navi- 
gable water' (Diedrich v. Kailway Co.); 'to aid in floatlng logs' (Boom Co. 
V. Reilly, 44 Wis. 295). Thèse terms do not imply— the whole ténor of the 
opinion repels— the constructiou that wharves, piers, booms, and the llke, in 
aid of navigation, must be construeted within such limits as to make them 
inoperative. A pier upon Lake Michigan, to aid navigation, must go into 
water deep enough to be accessible to vessels navigating the lake. A boom 
on a logging stream, to aid such navigation, must go into water deep enough 
to be accessible to floating logs; must be so construeted as to receive and 
discharge floating logs. In either case, to reach navigable water reasonably 
implies reaching it with effect to accomplish the purpose; the word often 
signifying some pénétration of the thing reached. One is not understood 
to stop outside the limits of a place when he is said to reach it. He is un- 
derstood to enter it as far as may be necessary for his purpose. The right 
in question necessarily Implies some Intrusion luto navigable water, at 
péril of obstructing navigation. Atlee v. Packet Co. This intrusion is ex- 
pressly permltted to aid navigation, and expressly prohibited to obstruct navi- 
gation. It is impossible to give a gênerai rule limiting its extent. That will 
always dépend upon the conditions under which the right is exercised; the 
extent and uses of the navigable water; the nature and object of the structure 
itself. A structure in aid of navigation which would be a reasonable in- 
trusion into the waters of Lake Michigan would probably be an obstruction 
of navigation in any navigable river within the state. A logging boom which 
would he a reasonable intrusion into the waters of the Mississippi would 
probably be an obstruction of navigation in most or ail of the logging streams 
within the state. The width of a river may justify a libéral exercise of the 
right Of intrusion, or may exclude it altogether. Its extent is purely a relti- 
tive question." 

We think it must be, as stated by Chief Justice Eyan, that the extent 
of this riparian right is purely a relative question, and is limited only 
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to the Une of navigability upon a particular stream or body of water. 
That Une of navigability is a shifting Une; it is one thing to-day, and 
quite another thing to-morrow. The pier that would hâve met the 
conditions of commerce on the lakes 50 years ago would be whoUy in- 
adéquate at the présent time; and we think it would be the merest 
mockery to say that, because the riparian owner had, 50 years ago, 
exercised his right of riparian proprietorship, and constructed a pier 
which intruded into the waters of the lake sufflciently to meet the de- 
mands of commerce at that date, he is forever concluded from further 
intrusion into the waters of the lake to reach to the présent Une of 
navigable waters, and to accommodate his structure to the changed 
condition of things. We must hâve regard to the objeçt for which 
this right is conferred. It is to reach out to accommodate the vessels 
that plow the waters of the lake. It is in aid of the commerce of the 
lake, and that right, for that purpose, should be liberally interpreted 
and upheld. 

We corne, therefore, to the question of fact reserved by the suprême 
court — ^whether thèse piers intrude into the lake beyond the point of 
"practical navigability, having référence to the manner in which com- 
merce in vessels is conducted on the lake." We do not deem it needf ul 
to enter into the détails of the évidence presented, but flnd it neces- 
sary only to refer to some gênerai and salient facts which must control 
our judgment. In the phénoménal growth of the Northwest within 
the past 50 years the commerce of the Great Lakes has not been at a 
standstill. Its growth and development has been commensurate with 
the development of the territory, and, notwithstanding the wonderful 
extent of construction of railways, which to a considérable degree has 
aflfected the commerce of the lakes, the development of shipbuilding 
and the extent of the carrying trade upon the lakes excites surprise 
and admiration. The port of Chicago, which 50 years ago was an 
inconsiderable point of commerce, has become one of the great ship- 
ping ports of the world. The volume of trade flowing through it, 
both east and west, can hardly be overstated; and naturally we flnd 
a constant increase in the tonnage of the lakes to meet the vast prob- 
lem of transportation. We observe, also, in the solution of that prob- 
lem, a marked change in the character of the means of transportation. 
Time and cost hâve become of the essence of success in transportation. 
It will no longer answer to dépend upon the variable winds, and 
steam has to a great extent supplanted propulsion by means of sails. 
In the year 1881, 8,045 domestic sail vessels entered the port of Chi- 
cago and 3,466 steam vessels. In 1886, 6,006 domestic sail vessels as 
against 3,930 steam vessels. In 1894, 2,582 domestic sail vessels as 
against 4,707 steam vessels. What is true of Chicago is true of the 
other ports upon the Great Lakes. The mode of transportation is 
largely changed from sail to steam vessels, and this doubtless to ren- 
der possible compétition between water and rail transportation. It is 
also true of the lakes, as of the seas, that vessels of iron and steel 
construction are to a 'large extent superseding those of wooden con- 
struction, and vessels of great tonnage those of small tonnage. The 
average tonnage of sail vessels on the lake in 1884 was 189 tons as 
against 238 tons in 1894. The average tonnage of métal steamers in 
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1884 was 889 tons as against 1,566 tons in 1894, and steamers of over 
4,000 totis t)iiifden now navigate the lakes. AU this is essential 
that freight may be transported at the highest rate of speed and at the 
minimum o£ cost. Thèse large vessels of course require a greater 
depth of water than was dem^nded by the sail vessel of 50 years ago. 
Prior to the year 1894, 15 feet was the limit of draft of vessels pass- 
ing through the St. Clair Flats, 14^ feet was the limit of vessels passing 
into Lake Superior, while 16 feet was, and is now, the limit in the 
Chicago river. The government of the United States, in its efforts to 
promote the commerce of the lakes, has recognized thèse changed and 
changing conditions in the caruying trade, and has sought by libéral 
efforts to protect and encourage it. The depth of the water in St. 
Clair Flats flowing through the artiflcial channel constructed by the 
government was at first but 9 feet. That depth was increased by 
the government to 12, then to 16, and now to 20 feet. Between the 
years 1882 and 1885 the government appropriated over seven million 
of dollars for the improvement of the Sault Ste. Marie river in the 
interest of commerce passing from Lake Superior to the lower lakes. 
Since 1881 vessels drawing more than 14 V^» feet of water could not 
pass the locks until the government recently made a 20-foot channel. 
In the year, 1892, the congress appropriated $375,000 for a "ship 
canal 20 and 21 feet in depth and a minimum width of 300 feet in the 
shallows of the waters of the Great Lakes between Chicago, Duluth, 
and Buffalo," and provided that the secretary of war might contract 
to carry ont the plans proposed by Gen. Rowe, of the corps of engi- 
neers, United States army, under date of January 20, 1891, for such 
ship canal, at a cost not to exceed $2,965,000, exclusive of the amount 
then appropriated. 27 Sta*. 108, c. 158. It also appears in évidence 
that the harbors of Buffalo and Duluth, which at présent are but 18 
feet in depth, are being dëepened to 20 feet; aud we are informed 
by the testimony of Maj. Marshall, -of the corps of engineers, U. S. 
army, that the outer harbor of Chicago cannot be used for commercial 
purposes, ând is unavailable as a harbor of refuge. So it is manifest 
that, to accommodate the larger steamers engaged in the commerce of 
the lakes, and which hâve a draft of 17 or 18 feet of water, a depth 
of 20 feet of water is necessary at piers and docks, and that this ne- 
cessity is attested by the action of the government, which is expending 
vast sums to that end in the improvement of the waterways Connecting 
the Great lakes, and is fortifled by the concurrent testimony of the of - 
flcers of the engineer corps of the army, who hâve to do with thèse im- 
provements. 

There is another circumstance which is not withqut weight. On 
September 22, 1890, the secretary of war approved the recommendation 
of Maj. Adams, of the corps of engineers, in charge of the matter, that 
the harbor line beyond which no wharves or other structures should 
be built, should be adopted as f oUows : "Commencing at a point on 
the south side of the United States south pier of the entrance to Chi- 
cago river and twelve hundred feet west of the west line of the east- 
erly breakwater, outer basin, and running due south till it intersects 
the prolongation of the north line of Randolph street, thence due west 
eight hundred feet, thence due south to the southern limit of the outer 



PEOPLE OF STATE OF ILLINOIS V. ILLINOIS CENT. E. CO. 961 

harbor." On the 24:th of July, 1895, tlie secretary of war grantpd a 
permit reciting that the city of Chicago had applied for permission tw 
flll in, for the purpose of a public park established by an ordinance of 
the city council of that city passed June 27, 1895, a portion of the outer 
harbor at Chicago as far out as the harbor line established by the 
secretary of war September 22, 1890. The secretary granted permis- 
sion accordingly to flll in to the outer harbor line so established upon 
the following condition, among others : that there should be construct- 
ed alpng the dock line, and entirely inclosing the area to be ûUed, be- 
fore any deposit whatever should be made, a substantial and tight 
bulkhead or retaining wall extending not less than 6 feet above ex- 
trême low-water mark in Lake Michigan, and so constructed that it 
should allow dredging to the depth of 20 feet against it, and of suffl- 
cient mags to act as retaining wall against a back-flUing reaching to 
its top. On the 21st of October, 1895, the common council of the city 
of Chicago passed an ordinance which was approved on the 23d day 
of October, 1895, reciting the original deeree in this cause in the court 
below, the décision of the suprême court thereon, and the permission 
obtained from the secretary of war; and ordained that for the purpose 
of providing suitable public landing places for steam vessels and other 
craft employèd in navigation on Lake Michigan the public grounds of 
the city of Chicago known as "lake Park," lying east of Michigan ave- 
nue, and between the south line of Eandolph street and the north line 
of Lake Park place, f ormerly known as "Park Row," should be extend- 
ed east of the tracks and grounds of the Blinois Central Eailroad Com- 
pany by inclosing and filling ail that place in the shallow waters of 
Lake Michigan within the outer harbor, so called, included within the 
Unes specified, which were the harbor lines adopted by the secretary 
of war. We need not stop to state in détail the gênerai provisions of 
this ordinance, except to say that, in considération of certain rights 
granted, or supposed to be granted, to the Illinois Central Eailroad 
Company, many duties were imposed upon that company with respect 
to filling and the construction of abutments and other works upon the 
proposed Lake Park, and that the work so authorized has been and is 
being by the city and the Hlinois Central Eailroad Company diligently 
prosecuted. It is enough to say that the harbor line so adopted by 
the United States government at the request of the city of Chicago is 
on a Une with the outer line of the pier at Thirteenth street extended, 
now complained of, and extends north to the piers at the north of 
Eandolph street extended. Without undertaking to say to what ex- 
tent thèse proceedings of the city of Chicago were authorized as be- 
tween it and the people of the state of lUinois, it is sufflcient to say 
that thèse things hâve been done without any adverse action on the 
part of the state of IlUnois. If they hâve no other effect, they tend 
to strengthen, if support be needed, the gênerai drift of ail the évi- 
dence in the case that the necessities of the commercial marine of 
the Grreat Lakes require substantially a depth of water of 20 feet to 
float the larger class of vessels, and indicate that that depth at the 
présent time marks "the point of practical navigability, having référ- 
ence to the manner in which commerce in vessels is conducted on the 
lake." It is conceded that the piers in question do not intrude into 
91 F.— 61 
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the waters of the Iake to that estent, and that that depth of water 
caa be obtained at them only by dredging. Conceding, then, as we 
must, the rigbt of the raiiroad company to reach that point of practical 
navigability, thèse structures were not and are net unlawful, and 
its rights to them must be sustained. The title to submerged lands 
resting in the state is held in trust in aid of navigation. Courts 
hâve at ail times been diligent to protect and enforce rights of navi- 
gation in aiding and protecting whatever may tend to build up and 
encourage commerce upon the seas. It does not comport with our 
sensé of duty in the protection of a mère naked légal title to sub- 
merged land to deny a conceded riparian right— conceded because so 
declared by the ultimate tribunal — when that bare légal title is held 
in trust for the very purpose to which thèse structures are devoted, 
namely, the accommodation of the commerce of the Iake. To compel 
the abatement or removal of thèse structures to the estent demanded, 
or to any extent^ in view of the establishment of the harbor line as 
indicated, would be to render them useless for the accommodation of 
the commerce of the lakes, and to practically deny to the appellee a 
substantial and valuable riparian right to which the suprême court 
has determined it is entitled. 

WOODS, Circuit Judge (dissenting). I agrée that our duty is 
simply to détermine whether the decree below is in accord with the 
mandate of the suprême court, and that mandate, speaking as it does 
in the présent tense, I also agrée, must be deemed to refer to the date 
of the opinion (December 5, 1892) in pursuance of which it was issued; 
but it does not seem to me to foUow that no considération may be 
given to the later cases of Shively v. Bowlby, 152 U. S. 1, 14 Sup, Ct. 
548, and Réveil v. People, 52. N. E. 1052, to which référence has been 
made. Thèse cases, I tWnk, put it beyond doubt that, if the question 
were yet open, the suprême court would not hold, as it did, that the 
minois Central Raiiroad Company had any right by virtue of its own- 
ership of riparian lands to build piers into the iake to the point of 
navigability. We are therefore dealing with a nakedly technical 
right, which exists only because it has been adjudged to exist. But 
for the judgment on which it rests, it has not even the merit of the 
celebrated stipulation for a pound of flesh. The mandate for its allow- 
ance having passed, and not having been recalled or modifled, must 
be enforced to the full estent of its necessary scope, but its scope 
should be determined by à strict construction, rather than by the 
libéral rule enlarged upon in the opinion of the majority. It may be 
that the riparian right ordinarily is not concluded or exhausted by a 
single exercise of it, and that "the owner has the right at ail times to 
reach the point of practical navigabihty as it may exist from time to 
time"; but the suprême court has not said that of this case, and we 
need not, and, as I think, should not, say it. On the contrary, the 
opinion of the suprême court and its mandate are too spécifie in one 
respect to admit of the libéral construction which the court favors. 
"To the point" of practical navigability is the spécifie limitation, and 
"the excess beyond such point" is to be removed or abated. Thèse 
are expressions which make krelevant any argument or citation of au- 
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thority to show that "to reach" sometimes means "to penetrate," or 
that to "reach navigable water" reasonably implies some "intrusion 
into it" Equally irrelevant seems to me the suggestion that a pier 
M^ould be of no use without navigable water alongside of it. If not 
outside of the inquiry commanded, the proposition would be unavail- 
ing for the purpose of the argument, because the necessary depth at the 
aides of a pier extending "to the point" of navigability is only a matter 
of dredging, from the cost of which the railroad company should not be 
relieved at the expense of the state. The mandate seems to me to 
leave room for différences of opinion only in respect to the meaning 
" of the expression "practical navigability, having référence to the man- 
ner in which commerce in vessels is [was then] conducted on the lake." 
The question, I agrée, is one of fact, but it is to be .determined accord- 
ing to the meaning of that expression. The court below was not 
only at liberty, it could not escape the duty, to détermine the mean- 
ing of the words, and if there was doubt, it had the right, and this court 
now has the right, to favor, and, as it seems to me, in view of the later 
opinion of the suprême court and the ruling of the highest court of the 
state, ought to favor the public title, which is just and clear, rather 
than the private claim, which is technical, and should not be enlarged 
by implication, either of law or fact. The évidence, as I recall it, 
shows that the piers for the greater part, if not for their entire length, 
were erected in water varying in depth from 8 to 13 feet; and for 
many boats on the lake that is, and always has been, navigable water. 
The very interesting facts and figures in relation to the growth of com- 
merce, and the increased size and draft of boats brought into use, is 
of little signiflcance, unless the mandate is to be interpreted as mean- 
ing that the question of navigability is to be determined with référence 
solely to boats of the greatest, or at least those of more than the 
average, draft. It is undeniable that there is now, and since Chicago 
was founded there has been, in actual use upon the lake, a large, 
though in récent years diminishing, number of vessels drawing 9 feet 
or less, and I should be unable to agrée that thèse piers do not extend 
beyond the point of navigability, within the meaning of the mandate, 
even if the riparian right involved were one of the highest equity. The 
title to the land under the piers certainly was once in the state, and 
never by accretion of soil or recession of the waters has there been an 
appréciable shifting of the boundary Une between the land and the 
water. Neither had there been, before the building of the piers, any 
change in the depth of water of a character to affect the question of 
navigability where the piers stand, or in the neighborhood; and it 
would be difficult, I think, by the évidence, or on gênerai information, 
to specify the time, either by year or by décade, when by change in 
commerce as conducted in vessels on the lake the title of the state was 
devested, or became subject to occupation by a riparian owner for the 
construction of piers, conceding such a right to exist in nonnavigable 
water. It was certainly not within the power of the Illinois Central, 
by putting larger boats on the lake than had been in use before, to 
take from the state what, by the décision of the suprême court in this 
case, the state had not power, even by an act of its législature, to 
grant to that company; and, if the larger boats were brought into use 
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by others for whose action the uailï'oad company was in no sens& re- 
spoûsible, the conclusion is not aflected. The essential fact is that 
water from 6 to 13 feet deep is namgable to vessels yetengaged in 
comnieree on tliç! Iake, and thèse piers extend far beyond the point 
whçre, but foF their présence, there would be a depth df 10 feet or 
more. There hâve been, and doubtless will be, demanda for channels 
and harbors of inei^ased depth; but that does not mean, liieoretically 
or practically, that waters once sufficient for the largest boats in use 
hâve ceased to bé navigable, though there are now boats for which 
they are inadéquate. The establishment by the government of a har- 
bor line^ and the opdinances and contracts for the construction of Lake' 
Park, hâve, in respect to this case, just this signiflcance, and necessarily 
or fairjy no more: that, instead of ordering the piers in question to be 
abatfid or removed, we should direct, as the mandate permits, that 
"otl^er proceedings relating thereto be taken on application of the 
state,;as piay be authoriiîed by lav?." Tte land under the piers — a con- 
sid^ablepart of it upon any reasonable view of the casCj as I see it — 
belongsto the state. ; It should be surrendered or paid fot. It is not, 
as tbe opinion of the suprême court in this case demonstrates, "a mère 
nakedjçgal title" which the state bas; nor is it held ooly /ffor the very 
purppsejto which thèse structures are devoted, namely,i commerce on 
the îak|e." ; ; ;This company hojds possession for its own priyate purposes, 
and ;t«s that estent we haye an exampie to the contrâryof the belief 
decl£(fFedin the opinion of the suprême court, "that no instance exists 
where the harbor of a great dtj and its commerce hâve been allowed 
to pass intpthe control of any privafe corporation,", Theistate, if re- 
stored to its rights, would h<51d for the beneât of the public, and could 
alienate îOnly "in those instances mentioned of parcels used in the im- 
provemeint of the interest thus held, orwhen parcels can be disposed of 
without détriment to the public interest in the lands and waters re- 
mainjng." So said the suprême court in this case. We should not saj 
otherwi^., 
Tjhe decree appealed from is aflSrmed. 



IJNSâ V. CHESÀPBAKE & 0- Kï- CO. (two cases). 

(Circuit Court, D. Kentucky. February, 1899.) 

Nos. 2,019 and 2,020. 

1. NBW TSlAL^IïTADEQUACT bïf DaMAQBIS AWAEDED. , 

In an action for death by wrongfui aet, where two jurîes, tnder proper 
tostructipps, liave awarded the same amount of damagesi their verdict 
will npt be set aside on,j;be ground.that such amount is Inadéquate, 
é. Dhath BY Wrokgpul Act-^Measubu oy. Damages— Infakts. 

Undetthe statute of Kentucky (Ky. St. § 6) giving à rlght of action 
for d'eâtli caused by thè négligence ot wrongfui act of 'another to the 
Personal représentative of the person killed, and provldlng that the 
amount recovered shall be distributed among the klndred of the décèdent 
In the order therein named, and In certain events shall becbme a part 
cir his estate for the paytnent of debts, the measure of damages in such an 
action, as establlshed by the state décisions, is the loss to the estate of 
; the décèdent caused by the destruction of his earning power, excluding 
, . the value of his lif e ta any p^rticulap relative who Is a beneûciary. In 
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case of an Infant, the value of hls earning power during minority Is not 
to be taken Into account; nor Is the eipense of hls maintenance and 
éducation during that time to be deducted, though the adminlstrator 
suing is a parent, and one of the beneficiaries. 

Thèse were actions by Charles Linss, as administrator of his two in- 
fant daughters, deceased, against the Chesapeake & Ohio Eailway 
Company, to recover, under the provisions of the Kentucky statute, 
for the death of his intestates by reason of the alleged négligence or 
wrongful acts of défendant. On motion for new trial. 

William Goebel and Thomas B. Phister, for plaintiffi. 
Simrall & Galvin, for défendant. 

BAEE> District Judge. Thèse cases are suits brought for the kill- 
ing of two sisters, who were the daughters of the administrator, 
Charles Linss. The suits were ârst tried at the May term by a jury 
sworn in both cases. The verdict was then |1,000 in each case. A 
motion was made by the plaintift' for a new trial because of the small- 
ness of the verdict. The court granted the new trial, for the reasons 
stated in the opinion then filed. The cases were again tried at the 
December term of this court, and, as in the other trial, by one jury, 
and the same verdict returned. The plaintiff again moved the court 
for a new trial, chiefly upon the grounds of the inadequacy of the 
amount of the verdict, and also that the in,structions of the court as to 
the measure of damages were erroneous. 

It is enough to state that the first ground cannot be sustained, 
since the jurors are the judges of issues of fact, under the guidanee of 
the court; and as two juries, both of whom seem to be quite intelli- 
gent and impartial, hâve given the same verdict, the court cannot 
usurp the powers of the jury, and insist upon a verdict which it might, 
under the évidence, conclude was proper. 

The particular ground for error of law committed by the ceurt is, 
as I understand, that part of thé charge which directed the jury, in 
estimating the value of the earning power of the deceased girls, both 
of whorn were school girls, one about 12 and the other about 13 years 
of âge, not to consider either their earning power until they became 
21 years of âge, or the cost of their maintenance or éducation during 
that time, lut to estimate their earning power commencing when they 
became of âge and entitled to their earnings, considering their physical 
condition and expectancy of life; that from that earning power there 
might be deducted "the necessary expenses of living. I hâve not be- 
fore me the charge, but this is the substance of it, as I remember it. 
The learned counsel for the plaintiff insist that thus instructing the 
jury to leare out of the estimate the probable earnings of the girls who 
were Idlled, until they became of âge, was error, and daim that the 
court of appeals, in the construction of the Kentucky law which cro- 
ates the rights and the remedy for the death of the person caused by 
négligence, construed it differently, and that this construction is bind- 
ing upon this court. 

The Kentucky constitution provides that: 

"Whenever the death of a person shall resuit from an injury inflicted by 
négligence or wrongful act, then, in every such case, damages may be re- 
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covered for iSuch death, from the corporations and pergons so causing the 
same. UntW Otherwlse provided by law, the action to recover such damages 
shall in ail cases be prosecuted by the personal représentative of the de- 
ceased person," 

The Kentucky législature passed an act, under this provision of 
the constitution, laiown as section 6, Ky. St., in wMch it provides that 
the action shaU be brought by the personal représentative, and déclares 
to whom the cecovery shall go. This section pro vides that: 

"The amount reeovered, less funeral expenses and the costs of administra- 
tion, and such costs about the recovery, including attorney's fées, as are not 
included in the recovery from the défendant, shall be for the benefit of and 
go to the kindred of the deeeased," In the order named in the section. 

Under this section the father and mother would hâve half of the re- 
covery. And it also pro vides that, if the décèdent does not leave the 
designated kin, after the payment of the débts of the décèdent the re- 
mainder, if any, shall pass' to his kindred as directed by the gênerai 
law of descent and distribution. The Kentucky constitution also 
provides^ in another section, that the gênerai assembly shall hâve no 
power to limit the amount to be recovered for injuries resulting in 
death. Tliere had been on the statute books of Kentucky from 1854 
to the adoption of the présent constitution, in 1891, législation which 
created a fight to recover for aeath criused by négligence. Thèse 
statiltes were somewhat varied in terms, and had given rise to a great 
deal of discussion in the courts, and some conflict of décision. Under 
one of the sections of the law it was decided that where the décèdent 
had no widow or children there could be no recovery; and under an- 
other section of the law, that there was no such limitation. This was 
uponthe theory that in the one case the recovery went to the estate of 
the décèdent, and in the other that it went to the vFidow and children, 
either ohe br both; hence the constitution made the provision hereto- 
fore referred to. It became necessary, therefore, for the courts to 
establish à(jme measure in estimating the damages arising from the 
death of a décèdent; and, as we understand, it is now th^ settled law 
that the ïneasure of damages for the death of a décèdent is the earn- 
ing poWer bf the décèdent, and that, in estimating this eariiing power, 
the relatiônship of husband and wife, children and paient, or other 
kindredshîi) bf the beneficiaries to the décèdent, are not to be con- 
sidered. It is true that this measure of damages hasbeen dissented 
from by Judgè Guffy, one of the judges of the court of appeals (see 
Eailroad Col vl Eakin [decidèd April, 189è] 47 S. ,W. 872); and it is 
also true that the language which the court will permit to be used to 
the jury is in much obscurity. In the case of Railway Co. v. Lang (de- 
cided in December, 1896) 38 S. W. 503, the court of appeals' attention 
was sharply drawn to the question of the measure of damages, and 
what language should be used by the court to the jury. The court deliv- 
ered its opinion, and flled a modifled opinion later (40 S. W. 451), 
and subsëquently a response to the pétition to modify the opinion 
(41 S. W. 271). In that case the instruction given was: 

"If the Jury flnd for the plalntiff, they will fix the damages at a fair équiva- 
lent in money for the power of the deeeased to earn money lost by reason 
of the destruction of his life, not exceeding twenty-five thousand dollars 
[the amount claimed in the pétition]; and in flxing the damages the jury 
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will take Into considération the âge of the décèdent at the time of his death, 
his earning capacity, and the probable duration of his llfe." 

The court seemed to objeet to this language, though not to the sub- 
stance of the instruction, and said, among other things: 

"This court has always approved instructions as to the measure of damages 
that authorized the jury to consider the âge of the Intestate, his capacity to 
earn money, and the probable duration of his llfe. The entlre question, with- 
out any other spécifie instruction on the subject of the power to earn money, 
has been left with the jury, with résulta that are less barmful to the wrong- 
doer, and, we thinii, more satisfactory to the court, than the rule contended 
for by learned counsel." 

This language of the court just quoted was approved in the case of 
Raiiroad Co. v. Kelly's Adm'x (Ky.; decided in January, 1S97) 38 
S. W. 852, and in the syllabus the rule is stated thus: 

"The measure of compensatory damages for the death of plaintiff's in- 
testate is such sum as will reasonably compensate his estate for the destruc- 
tion of his power to earn money." 

The question again came up for considération in the case of Eail- 
road Co. T. Eakin (Ky.; decided in April, 1898) reported in 47 S. W. 
872. In that case Judge Gufify dissented from the majority of the 
court, and insisted that the measure of damages was not the earning 
power of the décèdent whose life was destroyed. But we think, tak- 
ing ail the décisions of the court of appeals, that the settled doctrine 
is now that the earning power of the décèdent is the measure of dam- 
ages, when the suit is for destroying his life; and, that being the rule, 
the value of that life to relatives or dépendent», or the number of de- 
pendents, is not an dément to be considered in estimating damages. 
' Section 6 of the Kentucky Statutes is intended to embrace the whole 
law upon the subject of the statutory right granted for the death 
caused by négligence or wrongful acts of others, either persons or cor- 
porations, and to do away with distinctions which existed prior to the 
new constitution; and that sta tuf e contemplâtes that the recovery is 
to go to certain beneflciaries as therein declared, and in certain events 
to become part of the estate to pay the debts of the décèdent. So 
that, broadly speaking, the statutory right of action is given to the 
administrator of a décèdent to recover damages for the death of his in- 
testate or testator, which is to be considered as the estate of that 
décèdent, and to be distributed according to the act, and is intended to 
exclude the particular value of the life destroyed to any particular 
beneficiary. In this view, it seems to us that it logically f ollows that 
the Personal représentative of a décèdent who loses his life by the négli- 
gence or wrongful act of another should recover for the death what the 
life would hâve been worth in earning power to the décèdent, — not to 
any spécial person, who may be the mother or father, child, husband, 
wife,or dépendent, but generally such an earning power as the décèdent 
himself had, and such as he might, and probably would, hâve had, had 
he lived. And that power of earning money which, if exercised, would 
not hâve belonged to the décèdent, should not be estimated ; nor, on the 
other hand, in the case of an infant, should the money necessary to sup- 
port the infant, or prépare him to earn money, which would not go to 
the infant himself, be deducted, in flxing the value of his earning power. 
It seems équitable, theref ore, that as the right of action :s given to the 
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personalrr^r^ientative pf ». deçeâent for ttie beneflt of oertaîn parties, 
by reason of Iheir relationsMpïto that décèdent whose life is lost, and 
in cert^ijj, %YffP*^ ^'^ P^y ^^1 4!?Ws> jit giJjiQuld uot be jextetKÎed to earn- 
ings w^tich would pot hay€^gÔpjç,t(?;tb^ Recèdent if, hç]^ It is 

guite truBj tM|j parent, jsriioisenttt tlie ejariiings of, and wlio 

is undëra fégaisand mbr^liiODjigàtion to support and; educate,tlie in- 
fant, cànnoéj rîecôver, as smIij; the earnings of tlieiilfant. But tliis 
is because tlîe tight to tlie éamtegs cease;S Witii the deatli, independént 
ÔîMë étâtilrf.ç';'^a^d the riglif , l^^hatever it, liiay bé , laûSt, be granted by 
a statutè. " We thinli tbis would be àlso true if an apprentice ÎDoy bad 
been apprpnticed under an agreement that his earnings should go to 
his nlaster,— that' such earnings should not be estimated in the re- 
covery of the adininistrator of tlie apprentice boy, for this sarae reason. 
It is, howeyer, insisted by counsel that the reasoning of the court iii 
the case of Railroad Co. v. McElwain, 98 Ky. 700, 34 S. W. 236, hekl 
a contrary idea, and that the case of Harris v. Lumber Co. (Ky.) 43 
S. W. 462, 45 S. W. 94, is.conclusive of the opposite view. la the 
McEJwain Case thé administrât or, who was the dececlent's husband, 
sued under the Itentucky sta|iute passed prior to the présent constitu- 
tion, and recovered' f or the déàth of his wife, as adininistrator, in the 
sum of' $5,000. ,He aiso institutecl a, suit ;for damages for the loss of 
her ^ociety f roni the date of the injury to her death, , "JChe court held 
that he could not maintaiia the la§t actio;^. The court say, in con- 
cluding ail elaborate opinion: 

"We «oAclude that as the statute glres thp persoual représentative the right 
to maintain the action for the loss of life of the wlfe, and the conséquences 
of the ieèlfgent act producing the Injury, the husband cannot maintain tke 
actloiL t&e tlie- loss of her soclety. The législative intent was to Increase the 
eiementSiiof da,Biage flowlnglfrom the actsior'àegligeûe^jj^BodUGÎng death. It 
■w^as ijp^. the intention ot thejegisl^tnre to.ijnultiply a^lons^ ïlhe husband 
must accept the beneflts .^hjçi .the ,stat|^te! .secures bi|ï>,iî};iieu of those he 
posseâsea âîi comtnon làw." '''''■ ' ''î " ,', 

Thi^ '^^8 ^ipïlpwing out the décisions ,which held; that, when an ad- 
jcainistratô|r ,^ije4 for the death of his décident, he could not also sue 
for the j)£>in ^ikJ suflEerii^g fiEjd mental ianguish of the décèdent prior 
tp his 4?^v)i, fcut must elec^, althpugb t)^e last was a <;ommon-law ac- 
tion, and supirived to the adiRipistratop by another statpte. 

The reçprt of the case of îflLarris t. Lurph^r Co. does ppt show clearly 
the facts in 'the case. In th^t case the father of ^Rar^i^, a youth of 18 
years of agfe, who was kilïedat a s^wniill by spjpe .feûow servants, 
sued the corporation for thè death, an(iitlne lowericpurt sustained a de- 
murrer to the pétition. Thp case went tp the coprt of àppeals, and the 
court pf appeals afiSrmed it,, We un^ergtand this case merely decided 
that the jiaitbpr could notrpçpyer at ail for the loss of the wages of his 
son, as liisrjight to them ceasptj with the child's death, The court say, 
in respop^p tp a pétition foi? rehearing: 

"In thp pétition for rehearing counsel daims that the pétition did not seek 
a recoveryfor the injury re^^lting in thç death of the son ot the plaintifC. 
We understahd the plaintlft to,seek a recovery therefor; but If part of the 
cause 6t action alleged Is, as clalmed by counsel, for the loss of the services 
of the S(«i! iibm the date of his death Untll he would hâve attained his ma- 
jor! ty,-tsoniethiiig over two years and flve months,— then it is, in effect, an 
effort tCf|rÉ5Cover for the Injury resulting in the death of the son. The right 
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ot the father to the services of his son ceased and determined ât hls death. 
Eden v. Eallroad Co., 14 B. Mon. 204; Railroad Co. v. McElwalu, 98 Ky. 700, 
34 S. W. 236." 

Again the court saj; 

"If the pétition sliowed wliat services tlie plaJntifCs minor son had rendered 
the appellee before his death, and their value, then the plaintiff would hâve 
shown a cause of action against the appellee for the value of such services. 
In no event bas the plaintiiï shown any right to recover agàinst the appellee." 

This simply means that if there were any wages due the son at the 
time of his death from the employer, the lumber eompany, the plaintiff, 
as father, might recover it, but nothing more. We think, therefore, 
that neither of thèse cases is distinctly in point, and that the question 
under considération is undècided. 

In considëring the case upon motion for a nev? trial, we were in 
some doubt as to the correctnéss of the instruction which excluded 
from that jury the probable earnings of the girls between the tiine 
of their death and when they became of âge, as the administrator was 
one of the beneflciaries; but, without being able to find much authority 
upon the subject, we upon the second trial concluded that, logically, 
both the expenses of caring for and educating the infants, and their 
wages, should be excluded. This is the view taken of an lowa statute 
by the circuit court in the case of Morris v, Kailway Co., 26 Fed. 22: 
We therefore conclude that the motion for new trial in each case must 
be overruled, and it is so ordered. 



WAGNER T. COUNTÏ COM'RS OF FREDERICK COTJNTY. MD. 
' (Circuit Court of Appeals, Fourth Circuit. February 7, 1899.) 
NÔ. 279. * 

1. Justices of the Peace— Manner of Provins Judgment. 

. The court of a justice of the peace in Maryland Is one of Umlted and 
Inferior jurisdlction, and a judgment of such court can only be estab- 
lisbëd as a cause of actioii by proving by compétent évidence ail thé facts 
essential to jurisdlction, and showing the regularity of the proceedings. 
A transcript of the record' showing the judgmenty but not showing such 
fact^ la insufficient. 

2. SAMB— ADTHBNTICATIO^f OF TBAN8CKIPX— PrOOF OP SIGNATURE OF JUSTICE, 

To render a transcrlpt of the records of a justice of the peace admissi- 
ble in évidence, the signature bf the justice thereto must he authenticatëd. 
8. Samb — Obrtipicate dp Secretary of State of Maryland. 

The secretary of state of îiiaryiand is not authorized by the statutes 
of that State to certlfy to the genuineness of the signature of a justice of 
thé, peace. 

In Error to the Circuit Court of the United States for the District 
of Maryland. 

E. S. Tharin (John Wharton Clark, on brief), for plaintiff in error. 
Edward S. Eichelberger (W. Irvine Gross, on brief), for défendants 
in error. 

Before GOFP and SIMONTON, Ckcuit Judges and PAIJL„. District 
Judge. 
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ÔOFF; Circuit Judge. "Die plaintiff in error^ who was plâintiff' be- 
low, iastîïutéd his action at làw in the circuit court of the United 
States for the district of Maryland against tlie county commissioners 
of Frederick county,. Md., on the 8th day of June, 1897. In his pé- 
tition he dèclared on 11,000 judgments, still unsatisfled, alleged to 
hâve been rendered in his favor, during the month of June, 1885, by 
one John Haynes, a justice of the peace in and for said county. The 
défendants appeared, and demurred to the complaint, which was over- 
ruled, and they then pleaded as fbllows: First, tha-t the alleged cause 
of action did not accrue within three years ; second, that there was no 
record of the judgments sued upon remaining aolong the records of 
John Haynes, the justice who it is alleged rendered them; third, that 
the défendants were never indebted to the plaintitt, as alleged. To 
thèse pleas demurrers were flled to the flrst and second, aûd issue was 
joined upon the third. The court below sustained the demurrer to the 
flrst and second pf said pleas, and then the défendants offered and were 
allowed to file the foUowing additional pleas: Fourth. That the said 
John Haynes had no jurisdiction, as a justice of the peace, to render 
such judgments; fifth, that thé alleged judgments were f orgeries ; 
sixth, that said judgments werçall procured by fraud. Issue Was 
joined on thèse pleas. The right to a jury trial having been waived, 
the case was, by consent, submitted tothe court. The plaintiff, for 
the purpose of Sustaining the issues on his part, offered in évidence 
11,000 sets of printed papers, purporting to be under the hand and 
seal of John Haynes, justice of the peace, said plaintiff claiming that 
the same were copies of the original judgments rendered by that jus- 
tice, each for $100 debt, and $1.30 costs, amounting in the aggregate 
to $1,114,300. Attached to said priiited papers were what purported 
to be certiflcates of the secretary ,of state of the state of Maryland, 
under his ofiScial sçal, one of them certifying to the genuineness of the 
signature of said John Haynes to some paper, the identity of which 
was at least in doubt. Each of said sets of printed papers so offered 
as évidence consisted of flve separate' documents, each upon a separate 
pièce of paper, the flve being fastenefl to each other by a métal fastener, 
and each of tJie 11,000 sets being i^entical, except as to the number 
and date of the said judgments. Copies of each of said papers, includ- 
ing those purporting to be certiflcates from the secretary of state, are 
hère given, in order that the record of this most remarkable case may 
not be mutilatéd. They are as f oUows, viz. : 

"State of Maryland, OfBce of the Secretary of Stâte. 

"Annapolls, Md., October 1, 1885. 

"I, George B. MUligan, secretary of state of the state of Maryland, do 
hereby certify that John Haynes was duly appointed and commissioned by 
the governor, by and with the adviee sù&d consent of the senate of the state 
of Maryland, a justice of the peace of the state of Maryland In and for Fred- 
erick county, in the Tenth élection district of said county, for the years 
1882, 1883, 1884,' find 1885, and was sworn, and the signature thereto pur- 
porting to be his îs genulne, and that fuU faith and crédit are due, and ought 
to be given to his acts as such. 

"Given under my hand and the seal of my office, this Ist day of October, 
in the year of our Lord eighteen hundred and eighty-five. 

"George B. Mllligan, Secretary of State. 
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"County Commissioners of Frederick County, Maryland, to Han-ison Wagner, 

Dr. 
For the fulflllment in payment of the flrst part of your Indebtedness 
to me on ail accounts $100 

"1 hereby certify that the foregoing writing is a trae copy of ttie cause of 
action filed with me by plaiutilï in No. 1 on my doclset, and similar cause of 
action was flled with me in each case between the same parties, and judg- 
ment rendered thereon by me in No. 1 to 1,000, inclusive, on said docket. 
Summons Issued in each case May 11, 1885, directed to William H. Krantz, 
constable, returnable June 1, 1885. Returned by William H. Krantz, con- 
stable, marked on the back of each summons as follows: 

" 'Summons served upon George W. Etzler, member of the board of county 
commissioners of Frederick county, state of IMaryland. 

" 'William H. Krantz, Constable.' 

"Contlnued for trial in each case to June 8, 1885. Trial took place in each 
case June 8, 1885. Evidence in favor of plaintiff in each case. Records and 
proceedings as fuUy as the same appears on my docket. 

"Wltness my hand and seal, this 18th day of August, 1885. 

"John Haynes, J. P. [Seal.] 

"Judgment No. 1. 
"Harrlson Wagner vs. County Commissioners of Frederick County, Maryland. 

"1885, June 8. Judgment In favor of plaintifC for ?100oo/i„o dollars, debt 
with interest thereon from date hereof, till paid, and $1.30 cents costs. 

"Wltness my hand and seal. John Haynes, J. P. [Seal.] 

"I hereby certify that the foregoing Is a true copy of a judgment rendered 
by me, and a purport taken from my docket. 
"Wltness my hand and seal, this 18 day of August, 1885. 

"John Haynes, J. P. [Seal.] 

"State of Maryland, Office of the Secretary of State. 

"Annapolis, Md., October 1, 1885. 

"I, George B. MlUigan, secretary of state of the state of Maryland, do here- 
by certify that John Haynes was duly appointed and commissioned by the 
governor, by and with advice and consent of the senate of the state of Mary- 
land, a justice of the peace of the state of Maryland, In and for Frederick 
county, in the Tenth élection district of said county, for the years 1882, 1883, 
1884, and 1885, and was sworn, and the signature thereto purporting to be 
his is genuine, and that fuU faith and crédit are due and ought to be given 
to hls acts as such. 

"Qlven under my hand and the seal of my office, this 1 day of October, in 
the year of our Lord eighteen hundred and eighty-five. 

"[Seal.] George B. Milligan, Secretary of State. 

"Hereunto is added a full and complète record in proof of the wlthln judg- 
ment, in accordance with article IV., section 1, of the constitution of the 
United States, and in accordance -with the constitution and laws of the state 
of Maryland, setting forth the facts and truth as évidence in answer to each 
and everything that they might try to raise or get up against the judgment 
or the plaintifC, Harrlson Wagner. 

"State of Maryland, Office of the Secretary of State. 

"Annapolis, Md., Cet. 14, 1885. 
"I, George B. Milligan, secretary of state of the state of Maryland, do 
nereby certify that, before I would certify by certificate to the within judg- 
ment, I made a searching and thorough examination and investigation, and 
was told by the within justice of the peace and the constable that the sum- 
mons or process was served upon the within défendants, county commission- 
ers of Frederick county, Maryland, in Frederick county, state of Maryland, 
and that everything was done In strict conformity and In accordance with 
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the conittitutlon and laws of tHe state of Maryland, and that the summons 
was Berved upon George W. Btzler, member of the said board of county 
commlsstfpi^çig.;v I also asked M)f. Gfiarge W. Htssler if the summons or process 
was i»(»TO<? .iJP<>ii Wm as a member of the boflxd of county cômmissloners of 
Frederick eisupty, Maryland; and he tqld me tfiat the summons or process 
Was served upon hlm as a member of the boàrd of county , commlssioners 
of Frederick cdtmty, Maryland^ for the said bôard of county commlssioners 
to appèar: bëfore a justice of tbé peace in 'sald county of Frederick, state 
aforesaïd, ; by tlie iaame of Joha Saynçs, t0 answer unto Harrisan Wagner 
in a plëa of ,dàmflge; and that be,;the said George W. Btzler, appeared befdre 
thé sald itstlcë of the peace, John Haynes,, of Frederick county, state of 
Marylanji, to aijswer for the isklà board of county comraisSioriers of Fred- 
erick cotttity, Maryland; and that Harrlsoni Wagner had faproper voucher 
or cause pf ,actlpn to accompany ,eaéh and erery summons Issiled by the said 
justice of ttfe pèacé, John Haynes, against the said défendants, the county 
commissloneas bf Blrederlck cèuïity, Maiï*ylar(d, who Weré' sUmmoned; and 
that Harri^n Wagner appeated before the sWd Justice' oftKe peacë, John 
Haynes, on the retum day, and'proved eaéh and every vouëher or cause of 
action that accompànled each and every summons 1881161 igainst the sald 
defMidànts, thé County commlssioners of Frederick county, Maryland; and 
that the said Justice of the peace, John Haynes, rendered Judgment in favor 
of the plaintiff, Harrison Wagner, .<»n each and évery summons, and no appeal 
wastaken or ,|çnteifed by said defends-nts,, the county commlssioners of 
Frederick county, Maryland, whb were duly,^ suinmoned and notlfled to act 
In the sald 'causé. But the Sàld' ^efendàits', the counfjir; coiimissioners of 
Frederick éoilûty, Maryland; sàld that thé clrdujt couri ot i*i?64erick çouiity 
and the court bfàppeals of the state of Maryland wbtild ilôt glve Harrison 
Wagner any laW» itherefore It waSd npittseffor them to beep' any account 
of the summons or processes or of ithe jHdgBients. ; I :- ( 

"The grounds upon which the wlthin Jodgnlent was foiànded ira» for dam- 
agç resulting frœn blackmall. (And In former false an-ests and false in- 
dlctments the county commlssioners of Frederick county, Maryland, would 
not pay Harrlspn 'Vyagner tl^e iCQ^ts that ii^dftççrued' oï; wfl.s,;i(»wlng to the 
said Harrison Wagner by the said county commlssioners of Fi'ederlck county, 
Marylàndi fôtff.fhé'ccists of defenste of himself against thèse prosecutlons; he, 
Harirlson Wagneri' havlng gained them alL) ;i'ITiese, peoplé'tfiât were per- 
acifiuting and blaickmalllng: Harrisofi; Wagner, being emboldened 'by the Fred- 
erick county eourt and the cdiirtof appealsof thë state bff Maryland In 
reîtislng to glve Doctor Harriscâ Wagner any law to protëct himself against 
themi now go before Ohlef Judge John Rltchlëjof said countj^ of Frederick, 
state of Maryland, and get ont an Illégal warrant for Doctor Harrison Wag- 
nw's arrest. And thèse wholeprùceedings wëre subjected to the powerànd 
order of the sald board of county commlssioners of Frederibk county, Mary- 
Iwdîi whoi could teave quashed op, stdppëd them, but who assented to thëm. 
Hence Doctor Harrison Wagner was falselyatrested, brought'io Frederick, 
state of Maryland; and refused aï fair trial. He was arrested by mob force, 
bi:pught.4p,jÇrç<jlerlQk, state of J^aryl^nd, by n?ob force, and , was put in the 
Fj;éiîërlclï fjojjnty Jàill for flve yèaiis by inob force, and held tiiere for a very 
Ipkig time (rfné yëàr), subject tp very ha,rsh ^nd unklnd treatment, until he 
was released' by writ of habeas çorpvs before Judge John E. Smith, of West- 
nllHSter, Oarr,oll çpunty, state 61 Marylapd. T^lso asked Judge iTpbn Ritehie 
abouit lï, and'hè' told me that Doctor Harrîppn Wagner had "épinmltted no 
offense against the law, but was put in Jail, at any rate, wlthoùt any color 
of law, and thatlje was very sori;y ^or the part he took in it, and hated it 
worse than aûyïMng that be had evèt dobé li' bis life, but was overawed 
by the mpb- 1 î> al«p, asked thç county commlssioners of Frederick county, 
Marylaiid^j ,^hey,told me that, the arrest and imprisonment of Doctpr» Har- 
rison Waghet" 'was wlthout fonnàalâbn, fin^ \^Jthout any color, oï law, and that 
they ha,d -W^ialted on Doctor Har;rî8Qn 'ViagnèrtiSifad told hlm that if he would 
prbniiâe nôt.itb; 's\ié Frederick cpunty, state of Maryland, fPr damages, that 
they, thé cëilbty commlssioners of Frederick county, Maryland, would then 
releaseblnji (Harrison Wagner), but that Doctor Harrispn Wagner would not 
cobitalt ftljflSjçJjf; iii any promise oî that klnd. An4 nôw, after this investi- 
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gation, I hâve found the suit of Doctor Harrison Wagner against the county 
commlssloners of Frederick county, Maryland, for damages, just, true, and 
right, and the wltliin judgment obtalned good and valid, accordlng to the 
laws of the state of Maryland, for twelre years, and cannot be debarred 
under twelre^ years; and that the said judgment bas never been questioned 
by any court; and that the said judgment was filed in the clerk's ofiSce of 
the circuit court of Fredericii county, state of Maryland, and Judge John 
Ritchie, chief judge of said court, told the clerlt thereof that he must not 
give Harrison Wagner any certiflcate to attach to the transcrlpt of the said 
judgmeht or any of bis papers, and that he must destroy the said judgment 
that was flled in the clerk's office of said court, and any other records or 
papers that ■would be of use to Harrison Wagner in bis cause or cases; and 
it was destroyed, as so ordered. 

"As to Doctor Harrison Wagner's résidence, it is truly as foUo^vs: In 
March, 1880, his mother was taken slck, and died The doctor and bis mother 
lived alone together, he being single. He took good care of bis mother, and 
was Tery much attached to her, and they lived together very happy and con- 
tented. In the summer of 1880, Dr. Harrison Wagner shipped bis library 
and laboratory to Cardlngton, Morrow county, state of Obio, wbere it was bis 
purpbse to réside after bis mother died; Woodsboro, Frederick county, state 
of Maryland, being too hard a place for him (a gentleman) to live, on account 
of his fixed princlples of character. The doctor then went to Mechanicstown, 
Frederick county, state aforesaid, at which place be stayed until he fixed up 
his matters. In the flrst part of March, 1882, Dr. Harrison Wagner left 
Mechanicstown, Frederick county, Maryland, nevèr to corne back to réside 
in the state of Maryland agaln, but left said state to réside In Cardlngton, 
Morrow county, state of Obio, wbere he résides and where he votes. Some 
of the Democrats In Woodsboro, Frederick county, Maryland, who beld Dr. 
Harrison Wagner in high esteem as a physician, and as a perfect Christian 
and gentleman, told nje that thèse parties would not bave done anything 
against Dr. Harrison Wagner If be would bave been a Democrat, and that 
every stitch of clothes ought to be taken from them for thelr false swearing 
and blackmail against hlm, and that the circuit court of Frederick coupty, 
and the court of appeals of the state of Maryland ought to be exposéd and 
impeaobed for thelr wlnking and connlving at their false swearing against 
hlm wlth Impunity. 

"And I do most solemnly say that ail the within statements are absolutely 
true, without the least qualification or réservation whatever, and that I take 
no interest or part, but only do what is just, true, and rlght towards a man 
that bas been wronged, injured, blackmailed, and persecuted because he was 
honest and uprlght, and ail that could be said of him Is that be lives wlth a 
désire to do what is right toTvards every man, womg.n, and child on the 
earth; and, if any one wronged him, he would go to the fuU extent of the 
law to protect himself , and this is what ' Saint Paul did, the greatest man 
that ever lived, Therefore, I certlfy thàt the wltbln judgment, Harrison 
Wagner vs. County Commlssloners of Frederick Coimty, Maryland, Is right, 
just, and true. 

"Given under my band and the seal of my office, this 14 day of October, 
in the year of our Lord elghteen bund'red and eighty-flve. 

"[^eaJ.] George B. Mllllgan, Secretary of State." 

The plaintiff offered no other évidence, and the défendants, declin- 
ing to offer any testimony, requested the court to rule that said cer- 
tiflcates of the secretary of state were not sufflcient in law to prove the 
genuineness of the signature of John Haynes, as a justice of the peace, 
to said transcripts. Th'e court below so held, and directed a judgment 
for the défendants. A writ of error was sued out, and the sole ques- 
tion before us is as to the correetness of such ruling. 

It requires flve pages of the printed record of this case to set forth 
the copies of papers just referred to, and there are said to be 11,000 of 
such transcripts, making 55,000 pages, or 75 volumes of over 730 
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pages each, of thèse judgments and certificates. The judgments 
alôJQç, with the certiflcate of the justice attached thereto, would make 
15 of such printed volumes, and it is this record that is said to hâve 
been deposited with the clerk of the circuit court of Frederick county, 
Md., and subsequently deStroyed by order of the judge thereof. Thèse 
certificates of the secretary of state, purporting to be under his hand 
and seal, are not authorized by the statutes of the statje of Maryland 
in so far as they refer to the mass of facts referred to therein, and are 
as to them entirely ineffective, It is hard to believe that any one who 
ever held the position of secretary of state of the state of Maryland 
could be induced to sign said certificates and attach the seal of his 
oflice thereto. As such oflflcialji he can certify to nothing, except only 
those matters as to which he is empowered by the législature of that 
state; and it is folly to claito that any statutory authority has been 
so given him under which he cquid properly make and give the extraor- 
dinary certificates referred to. , He has no power to even certify tliat 
the signature of a justice to a particular paper which is presénted to 
him is the genuine signature of that justice. In fact, thèse certificates 
themselves do not show, as it is claimed they do, that the signature of 
the justice to the paper called the "judgment" is genuine. They show 
that John Haynes was a justice for the years 1882, 1883, 1884, and 
1885, that he was sworn, and that the signature thereto purporting to 
be his is géûuine; but they do not in any way identify such paper, nor 
do they make certain the signature to which the certiflcate is supposed 
to apply. In addition to this, there can be no question but that the 
court held by a justice of the peace in the state of Maryland is of limit- 
ed and inferior jurisdiction, having no seal to attest its acts, and that 
as to such courts the rules applicable to courts of gênerai jurisdiction 
do not apply. As a necessary conséquence, everything essential to 
the validity of their proceedings must be made to appear by proper 
testimony. A justice of the peace in that state has jurisdiction in 
certain civil suits where the amount in controversy does not exceed 
$100; but his court is not one of record, and its acts are not of that 
high and supereminent authority that their truth cannot be called in 
question. Weikel v. Oate, 58 Md. 105. 

The proceedings liad befqre justices of the peace in Maryland must 
be proven in the same way as other matters of fact are, differing in 
this respect from the proceedings had in a court of record, the acts of 
which are shown by the certifled copies of its judgments, attested by 
its seal. In this case it was necessary on the part of the plaintiff 
below to show that the défendants in the actions before the justice had 
been regularly summoned; that ail the proceedings had therein were 
duly taken ; and that the judgments declared on were rendered as re- 
quired by law, The proceedings of a court of gênerai jurisdiction are 
presumed to hâve been in conformity with légal requirements, until 
there is affirmative proof tp the contrary; but the proceedings of a court 
of limited jurisdiction must be shown to be regular by affirmative 
proof. In this case it should hâve been proven, by compétent évi- 
dence, that the justice duly issued writs of summons for ail of the de- 
fendants, to appear in each of the 11,000 suits referred to; that the 
same were regularly served on the défendants; and that ail the subse- 
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quent proceedings were taken in accordance with the provisions of the 
statute in such case made and provided. The transcripts oiïered as 
évidence in the court below do not show in a légal and proper manner 
that any of thèse requirements were conaplied with, and they are 
therefore fatally defective. Shivers v. Witson, 5 Har. & J. 132; 
Owings V. Worthington, 10 Gill & J. 293; Qark v. Bryan, 16 Md. 176; 
Fahey v. Mottu, 67 Md. 250, 10 Atl. 68; Kane v. State, 70 Md. 546, 17 
Atl. 557. The signature of the justice to the différent papers, so of- 
fered as évidence, should hâve been authenticated, in the same way as 
the law requires that signatures to papers in gênerai shall be proven ; 
and, as there was no such testimony offered, the ruling of the court 
below was clearly proper. 

It may be well to note that the secretary of state of Maryland is only 
authorized to certify equally with the clerks of the several circuit 
courts of the counties, and of the superior court of Baltimore city, to 
the character and qualification of certain ofQcers who hâve been re- 
ported to him by said clerks as having qualifled by taking the oatb of 
office. Said clerks, when required so to do, must give a certificate, 
under the seal of their ofSce, of the qualification qî any public officer 
who has taken and subscribed the oaths of office before them, or whose 
oath of office is recorded in the office of the clerk so certifying. No- 
where is there authority given by statute, either to the secretary of 
State or to any of said clerks, to certify to the genuineness of the signa- 
ture of any of the officiais who may hâve thus qualifled before them, 
or whose oaths of office are of record in their respective offices. The 
judgment rendered by the court below is without error, and the same 
is affirmed. 



BBLOHBR V. UNITED STATES. 

(Circuit Court, S. D. New York. December 17, 1898.) 

No. 2,467. 

1. CxjsTOMs DuTiEs — Rbview of Décision ov Boabd of Gênerai Apprais- 

EBS. 

Flndlngs of fact by the board of gênerai appralsers, based ûpon 'con- 
fllctlng testimony, as to the commercial désignation of certain articles, 
cannot be reviewed by the courts. 

2. Same— Classification— Steei^ in Stripb. 

Cold-rolled, untempered steel, from V/i to i% inches wlde, and from 
500 to 1,500 feet long, which is largely used for making band saws, but 
not shown to be unfltted in its composition for other uses, was dutlable 
under paragraph 124 of the act of 1894, as "sheet steel In strips," and not 
under paragraph 116, as "band steel not otherwise provided for," . or 
under paragraph 122, as "saw plates." i 
8. Same. 

A strip of high-grade steel, 50 feet long by 8 inches wide, fltted by its 

'composition to be used only for making saws, and which is commercially 

known as a "saw plate," was dutiable as such under paragraph 122 of 

the act of 1894, and not under paragraph 116, as "band steel," or under 

paragraph 124, as "sheet steel in strips." 

i For interprétation of commercial and trade terms, see uote to Dennison 
Mfg. Co. T. U. S., 18 C. C. A. 545. 
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ïîds was;«n application by ône Belcher for a review of a décision 
of the board of gênerai appraiseis in respect to the classification for 
du<7 of certaip strips of cold-roUed, nntempéred steel. 

Stephen G. Clàrke, for importer. 

J, T. Van Réûsselaer, Asst. Ù. k Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prises varioug lengths of cold-roUed, uûtempered steel; the chief con- 
tention being as to.the exhib|tvi50 feet long by 8 inches wide, im- 
ported as *'baad-saw steel." Tbe importer testiâesthat they are 
made from li to 4J inches wide, aiid from iOO to 1,500 feet long. 
Ther© ig al^otn exhibit, referred to in the évidence, 3^ inches wide 
by 27 feet long. Thèse articles ;wete classiâed for duty as band steel, 
except as otherwise provided fop>i under the provisions of paragraph 
116 of the aet of 1894. Thé impoifter protested, claiming that they 
should hare been classiâed as aaw plates, under paragraph 122 of 
said aet The board of gênerai a|)praigers ovérruled the protest, and 
held that the merehandîse wâs datiable under the provisions of para- 
graph 124 of said aet as **sheet sted in strips." It is unnecessary to 
détermine whether, upon ail the î évidence, this court would hâve 
reached the same conclusion as that reached by the board, because 
it appears, as to ail the exhibitia iexeept the one 50 feet long by 8 
inches wide, that the findings bf- fact of the board were based upon 
cohflicting testimony before itj ais to whether thèse articles are com- 
mercially known as "saw plates»'' The merchandise is confessedly 
sheet steel in strips. The long strips cannot be termed "plates," in 
the ordinary acceptation of the^ term. It is not shown that their 
' composition is such as to fit them for use for saw plates only, and 
the board was clearly justifiedi p; its finding that such articles are 
not conunercially kuown as "saw plates," unless it appears that by 
reason of theîi*' composition thi^'are unflt f 6r other purposes. There 
is much testimony to show that the. commercial désignation "saw 
plates" is limited either to a flat, circular plate for circuJar saws, or 
to sùch stiîp ôf ' high-grade stéel as is illustrated by said exhibit, 50 
feet loag by 8 inches wide. Said exhibit is not the sheet steel in 
atripS'dnduded under the wire ptrftgraph 124 of said aet' A careful 
analysis of ail the compétent testimony as to this partîciilar exhibit 
sho^^ ,^hat while such strips în^jr be sold and used foi" other pur- 
poses, jip^j^ould not then be kaown as "saw plates," yet that when, 
as in ithis caaej it is of such a certain length, widtb, and gauge as to 
be ùiaînufafitured into a band sa'#] and not to be used for any other 
lïurpbSe,' ît is nniversally eopuiiçrçmily known as ''bând-^aw steel" 
or "band-saw blades or plates." As to the single exhibit, 3J inches 
widerby 27 feet long, 1 hâve been/unable to ûnd any testimony as to 
whether it was intended to be osed for one saW or for more than one 
saw;' Açlto the other exMhitÔÏ' the importer testifles that they are 
sold 'iii thèse lengths, s6 that' filé saw manufacturer jnay take any 
numher of feet in length which he may require for a saw. The testi- 
pjOiiiy ,of Wqliï, Silsbnry.j'Bokerjiand Terry show that thèse strips, in 
narrower widths and longer lengths, are not cohimercialiy known as 
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"saw plates"; and, if not saw plates, thej are not plates nor sheets 
not specially provided for. The prépondérance of thé testimony Is to 
the eflect that even if they are not sheet steel, and not commercially 
fenown as "sheet steel in strips," y et in common speech they are 
"stèel strips," especially in view of the décision in Magone v. Vom 
Clefï, 17 C. C. A. 549, 70 Ped. 980. The décision of the board of 
général appraisers is rêver sed as to the goods represented by the 
exhittt 50 feet long and S.inches wide, and is afiirmed as to the other 
exhibits. 



UNITED STATES v. VAN BLANKENSTEYN et al. 

(Circuit Court, S. D. New York. December 17, 1898.) 

No. 2,338. 

1. CnSTOMS DdTIKS— COMMBRCIAI, DESIGNATIONS— LaCES. 

The commercial désignations "laces" and "lace" are not conflned to 
lace which is sold by the yard only, but may Include articles made of 
lace.i 
a. Same— Classification— Laces. 

Tidies, made of flax, and known commercially as "EenaJssanqe lace 
tldies;" or "Renaissance tidies," made of tape, thread, and rings, vere 
dutlàble under paragraph 276 of the act of 1894, as laces or articles made 
wholly or in part of lace composed of flax, and not under paragraph 277. 
as manufactures of flax not specially provided for. 

This wàs an application by the United States for a review of a 
décision of the board ôf gênerai appraisers reversing the action of 
the collector in respect to the classification for duty of certain articles 
made of flax lace, imported by Van Blankènsteyn & Henniûgs. 

James T. Van Rensselaer, Asst. U. S, Atty. . . 

Everit Brown, for importers. 

TOWNSEND, District Judge. The merchandise in question is 
tidies made of flax, which are cotnmercially known as "Beâiàissance 
lace tidies," or "Renaissance tidies;" The materials of which it is 
composed pe tape, thread, and rings. When the completed article 
is made up, eithei* in the form of tidies or in straight pièces, so as 
to be sold by the yard, it is commonly known as "Renaissance lace," 
or "Renaissance laces," and comes within the term "laces," in the 
ordinary acceptation of the term. The collector found ttat the 
merchandise was flax lace tidies, and therefore dutiable under para- 
graph 276 of the act of 1894, at 50 per cent, ad Talorem, as "laces 
• * * or articles made whoUy or in part of: lace * * * com- 
posed of flax." The importers protested that they were dutiable 
under paragraph 277 pf Sàid act, at 35 per cent, as "manufactures 
of flax * • * not specially provided for." The board of gên- 
erai appraisers sustained the protest, and the government ,aippeals. 

Counsel for the importer admits that thèse articles, made of tape, 
thread, and rings, are laces when made by the yard, and that articles 

ï For interprétation of commercial and trade terms, see note to Dennison 
Mfg. Co. V. U. S., 18 C. C. A. 545. 
91 F.-62 
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made by.jsewing such material in the shape of ti4ies, like Exhibit 
A, for exajtople, or as a border around a plain ceijter, are laces and 
articles ni^de of lace, but contends that the comnaerclal désigna- 
tions "laces" and "lace" are confined to those forma of the fabrics com- 
monly known as laces which are sold by the yard. The strength of 
this contention lies in the fa et that, when purchasers ask for such 
articles other than lace by the yard, they designate them as "lace 
tidies." I do not understand that this fact takes the article oufof 
the class of laces. It is conceded that a person who wished to buy 
lace for edges or insertions or flouncings would ask for lace edgings 
or insertions or flouncings, as one witness says, to indicate somewhat 
its width or purpose. In the same way, the purchaser would desig- 
nate what kind of laces he wished when he called for lace collars, 
cufEs, or handkerchiefs. It appears that even lace 36 or 63 inches 
in width, one width of which would be suflficient to make a whole 
dress, would be included under the commercial term "lace." The 
importer, howerer, contends that, if thèse tapes, rings, and thread 
are put together in a certain pattern, it is lace when it is made 
straight to be sold by the yard, but it is not lace when it is made 
in a curved for m or in a square. In view of the fact. that thèse 
articles are commonly included under the term "laces," and in view 
of the fact that nearly ail ôf the witnesses testify they are com- 
mercially known as "lace tidies," and in view, further, of the testi- 
mony of several witnesses that lace collars, cuffs, and other articles 
not made to be sold by the yard are knpwn commercia,lly as "laces," 
I flnd that the importer has failed to prove bis contention that there 
is such a universal trade terta or désignation "laces" as would in- 
clude an article made by the yard, an<i exclude the same pattern 
when made in other formsl The décision of the board of gênerai 
appraisers is reTersed. 



EUBBBR TIRE WHEE3L CX). v. COLUMBIA PNEUMATIC WAGON 

WHBEL CO. 

(Circuit Court, S, D, New York. December 27, 1898.) 

L Patents— Invention— New CoMBiNATroNS of Old Parts. 

The comblnatlon of old parts which had been used In. other combina- 
tlons, but not together, In a manner to obtain the combined and harmo- 
nlous action of. ail such pa^ts, and the full beneflt bf the peculiar advan- 
tages of each, produclng a successful resuit which had not previously 
been achleved, constltutes patentable invention. 

8. Same— Evidence op Invention- Successful Opebation. 

The commercial sueeess and wide use of a patented device is entitled 
to considération where the question of Invention Is in donbt; as Is also the 
fact that prlor devices, Alleged to hâve been anticipations, were not suc- 
cessful. 

8. Same— RuBBBH-TiKBD Wheel. 

; The Grant patent, No. 554,675, for a rubbeT-tlred wheel, discloses pat- 
entable invention, and was not antioipated by anythlng in prior patents, 
either English or American, though the several parts which constitute 
the essential features of the invention were each used in différent com- 
binations in previous inventions. 
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This is a suit in equity by the Rubber Tire Wheel Company against 
the Columbia Pneumatic Wagon Wheel Company for infringement of a 
patent. 

Paul A.Staley,F. P. Fish, and Kerr, Page & Cooper, for complainant 
C. W. Stapleton and Frédéric H. Betts, for défendant. 

THOMAS, District Judge. The complainant is tbe owner of letters 
patent of the United States, No. 554,675, issued February 18, 1896, to 
A. W. Grant, for a rubber-tired wheel. The tire manuf actured pursuant 
to this patent, commonly known as the "American" tire, in distinction 
from the "English" tire, proved so acceptable that it came into gênerai 
use, and practically excluded ail other solid rubber-tired wheeïs from 
the American market. It is not necessary to describe at length its 
complète success. It is sufflcient that it commands the trade in its 
peculiar field. The défendant desired to manufacture a solid rubber 
tire, and with that view carefully examined ail styles of rubber tire, 
and thereupon adopted, and has since been making and selling, the 
précise tire made by the complainant pursuant to its patent; or, if 
there is any déviation in form, it is so slight as to be observable only 
upon the nicest scrutiny. The défendant excuses this appropriation 
upon the ground that the complainant's combination had been so 
thoroughly anticipated by prior patents as to présent in function or 
resuit no patentable invention. The complainant correctly states 
that its tire is composed of three principal parts: (1) A "channel, or 
retaining seat of iron or steel, fltted into the wheel-rim ; (2) a strip of 
solid rubber, seated in the channel; and (3) two independent retaining 
wires, passing entirely through this rubber, so as to encircle the wheel, 
the ends of the respective wires being united, so as to form two inde- 
pendent rings." 

Thèse essential parts hâve each peculiarities of form, and relation 
one to the other. The under side of the rubber is covered with a 
strip of flbrous material, usually canvas, which (1) strengthens the 
base, and tends to reinforce the rubber under the action of the wires 
passing through it, when strains are brought upon such wires, and (2) 
tends to prevent wear on the bottom of the rubber. The sides or 
flanges of the channel incline outwardly, forming with its base a 
tapered or flaring groove or channel. The inner or unexposed sides 
of the rubber are fltted into and conf ormed in shape to the channel, to 
a point obviously inferior to the upper edges of the flanges, at which 
point the exposed sides, making an obtuse angle with the unexposed 
sides, incline inwardly and upwardly and away from the flanges, and 
gradually round and diminish into the tread of the tire, which is 
f ormed on the arc of a circle of much smaller diameter than the width 
of the rim. The resuit of the flaring flanges is that the rubber, in 
moving or springing laterally, is not pressed sharply against the edges 
of the flanges, and thereby injured, as would be the case if the flanges 
inclined inwardly. The two wires pass through the rubber longi- 
tudinally, in openings which are below the edges of the flanges, and on 
a Une with the vertices of the angles made by the unexposed and ex- 
posed sides of the tire; and the ends of each wire are fastened to- 
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gefher, after'having been dtawn sufflciently tîght to hold the rubber 
witbin the ehannd, but nôt so rîgîdly as to prevent the rubber moying 
slightly in its feeàt, and thereby to a degree yieldiiig to any force oppos- 
iftg the pt*ogress of the whee!. This latitude of movement, togéther 
with the elaetleity of the rubber, permits the tire to aecommodate itseîf 
to the obstacles with which it cornes in contact when the wheel is in 
motion. This latéral movemen-É allowed to the rubber, whether arising 
from its permissible turning on the wires, or from Its own elasticity, 
or both, and tie adaptations which, notwithstanding such movement, 
tend to préserve the tire fromt abrasion by the rim, are essential fea- 
tures of the tire. 

Is this combînat'ion novel? Does.it produce a resuit not preyiously 
Icnown in the art? Mr. Stapleton, the défendantes président, testi- 
fled: 
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"I don't mean to say that I find the exact form shown In the Grant patent 
in any one prior patent, but I flnd àU thé features and adVantages clalmed to 
be obtained in the Grant construction in more than one pi;ior patent, and the 
slight changes of construction in the Grant patent from the prior patents are 
cxactly shown and described In other prior patents." 

Mr. Benjamin, the expert for the défendant, states: 

"AU the éléments of both claims of the patent in suit are diselosed In the 
patents and publications adduced in the prior art, operating in lilte manner 
to produce a Uke resuit. * • * No one structure in the prior art as hère 
shown is a fac simile in every détail of the structure of the patent in suit." 

It is understood from thèse statements that the défendant claims 
that ail the features and functions specifled or existing in the Grant 
patent are not diselosed in any oiie patent, but that every feature and 
functipn diselosed by the Grant patent is to be found in prior struc- 
tures and patents. TJpon the argument the complainant's counsel 
was understood to state to the coitrt that the complainant's patent 
must be sustained, if at ail, as a patentable combination of parts. 
Hence it may be eonsidered iii what tires the chief parts forming the 
présent combination exîsted prçviotisly, la eonjunction with what 
other éléments, and for thé perforlnance of what ofSdes. 

First, as to the tàpered ehânnel With flaring flâhges. Willoughby 
patent (British), No. 5,924, also Ko. 18,030, çf 1892 (Fig. 30); Myers 
patent. No. 468,971, of 1893 (Fig. S^j Rodgfers paWt, Nô. 589,826, of 
1895 (Fig. i); EUiott patent, No. 440,702, of 1890 (Fig; 3); OwM pat- 
ent (United States), No. 365,091, of 1887,— ail show channels with 
flanges more or less flaring, or inclitiêd inwardly from the base of the 
channel or rim. Certainiy it is not new to set solid rubber Within 
such channels, with flaring flânges. In the Willoiighby patent, No. 
18,030, several figures show a channel with flaring flânges, s^çured to 
the felly, info whieh is flïted a rubber risi^ig somewhat aboyé thé 
flanges, "havingannular recesses or projections therein," on which is 
superimposed "a metallic tyre.in sections, having recesses or projec- 
tions corpesponding to or engaging with those in the rubber b.ed." 
See, also, Willoughby patent, No. 5,92i4, Meyers, EUiott, and Ep^gers 
patents, which show rubber set ipto a channel with flaring flanges. 
This is tr^ç also of the Wal^er (Brijtish) patent of 1877. Tterefore, 
without noticing for the moment some substantial différences between 
thèse rubbers and thpses of the coniplaiBant, it may be con,cluded that 
applying rubbers to channels with flaring flanges was antieipated by 
the patents mentioned, as appears from the figures .accompanying such 
patents. 

The purpose of inventors respecting rubber set in rims with flaring 
flanges may be ascertained by référence to the spécifications in several 
patents. In the Owen letters patent, No. 365,091, of Jiine 21, 1887, 
for tire for vélocipède, attention is called to the inclination of the tire 
to expand laterally under pressure, "so that it projects beyond the 
edges of the rim, and is sheared or eut off thereby," and the ^patentée 
states: 

"To avoid this difflculty, I r^duce the width of the tire outslde of the rim 
or felly^ malsing îts sldes elther of a flâ,t or concave form, or ôf other form 
fallîng wlthln the semlclrele,' 86 that, when subjected to pressure, the latéral 
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expaBsioo or enlargement wlU ijpt cause the tire to proJect beyond the rim. 
TWsiCOJMtructlon Is plalnly sliown in Figures 5, 6, and 7." 

An èxaitiiiiâtion of sixch figures does show a channel, with flaring 
flanges, and within it a "tou^li refractory" rubber, wMch is not fltted 
to, and does not rest directly ûpon, the base of the channel; but does 
rest on a supporting inner kyer of soft elastic rubber, but the unex- 
pose4 sides do partially rest npon the flaring flanges. The sides of the 
exposed part of the tire make an angle with the unexposed sides of 
the rubber, the angle as shown in Figs. 6 and 7 being slightly below the 
upper edge of the flange. ' Figs. 6 and 7 show the rubber in its exposed 
part in f^rm ^milar, but not identical, especially in the shape of the 
tread, with the form of côpxpl^inant's tire in its exposed part, such 
exposed sides being flat in Fig. 6, and concave in Fig, 7. Other fig- 
ures accompanying the lejttéïs to Owen show the exposed portion of 
the rubber in concave and convex forme, fltted in connection with an 
und^rlying rubber in channels with flaflges, which in some instances 
incline inwardly, and in oth^r cases incline outwardly. This tire is simi- 
lar to complainant's tire in;tliese respects: Flaring flanges are showu 
in Figs. 5, 6, and 7; the unexposed s^es in part rçst against such 
flaring flange; the exposed' sides majiçe an angle wit}i the unexposed 
sides at a point slightly biglow the upper edge of the flanges; the sides 
of t^e exposed portion are iÔat in Yig. 6; the tread is formed on the 
arc of a circle of smallej" diâojeter tïian the width of the rim. 

I^etters patent (Unitefl States) No. 4244S2, of April 1, 1890, issued 
to Biersmith, show (Fig. 1) a channel with corrugatçd flanges with 
flaring edges, although %.& tj^nexposed sides of the rubber are concave. 
Bespecting this figure it ici stated in the spécification: 

"By référence to Fig. l,;it wiU be seen t^iat^ tbe aot of oorrugatlng the rim 
cljwumferentlaUy tends t<? , flare; the upper or puter edges, K, of the sides, 0, 
ti) cause the same to exterid sliigïitly from the' rubber tire, thereby preventing 
an abrasion of the same, ftii'd allowing thé tire to dushion upon the smooth 
flar&of tbe rim when comptéSSed by contact With the ground or pavement." 

In this patent the expçièed portion of the rubber is formed on the 
arc oif a circle. The esséùtial regemblaiice to the complainant's tire 
is in the fact that the corrù^ated sides flateat their upper edges, and 
tha^ it is suggested in the'speCiflcatioh that this is done to allow the 
tiré to cushion upon the flaifè, and thereby avoid abrasion of the rub- 
ber when compressed. 

The British letters pateilt, No. 14,812, of July 4, 1891, issued to 
Lenton, provide: ' 

"^he rim in cross section Is à segment oif two circles united together also, 
to recelve the upper part of the tire (and secured in any manner), and may be 
termed 'duplex' or 'double' rim, the edges of which are bronght outward, 
and in some cases rolled over, ^o that the cuttlng action of tire of the ordlnary 
air cushioned or pneumatio Is prevented." 

The tepeciflcation further States: 

"According to the construction of my tire as above set forth, there is no 
tendençy to overlap the rim, the action oftthe superincumbent weight being 
rathèr to press the rubber well înto the hollows of the rim, and to prevent it 
from springing off, as might happen with a tire and rim of spherical section." 

That patent shows a tire adjusted to tlie "segment of two circles 
united," without space between the sides- and upper edge of the flange. 
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and (Fig. 5) an angle at the upper edge of the channel; but the tire in 
outline cross section resembles the "Seart" or "pip" sbape. 

The Elliott letters patent, No. 440,701, state: 

"In accordance with this invention, a metallic strip is drawn or passed 
through suitable dies or relis to présent a trough-shaped band or tire having 
outwardly flaring or divergent sides, tlie upper edges of -which are roUed over. 
The rubber tire is placed in this traugh-shaped band, and fastened by pins 
or rivets passing througli it." Again: "By maliing the metallic tire In this 
manner, the rubber tire, when compressed by a direct or latéral pressure, 
and thereby overlying the metallic edges, b', will not be eut or injured by 
said edges, while said edges are made sufflciently high to properly re-enforce 
the rubber tire." 

The flrst daim states: 

"(1) The metallic band, b, made of trough shape, and having the sldes, b', 
extending from the bottom plate, and diverging from one another from the 
plane of the bottom plate, and having their outer edges roUed over, substan- 
tially as shown and described, and adapted to receive a. rubber tire, which is 
seeured In said band hy transverse f astenings," etc. 

Letters patent (United States) No. 539,826, of May 28, 1895, issued 
to Eodgers, on which défendant relies to show anticipation, and of 
whose priority over complaiaant's actual invention tbere is some 
doubt, state: 

"My invention relates to that class of tires made of rubber, and held within 
a flanged or concave rim, and consists in mailing the rubber tire in tvro parts, 
extending peripherally around the rim, the inner part conforming to the 
shape of the flanged rim, in cross section, fitting snugly therein, and having 
a peripheral groove to receive the outer part of th« rubber tire fitting therein, 
in terminatlng the inner part of the rubber tire, fitting within the rim, in 
shoulders at the outer edges of the rim flanges, and making the outer wearing 
part of the tire of less diameter than the inner part and than the distance be- 
tween said flange edges, so that it cannot be pressed outward over said flanges 
to be eut thereby." Again: "In Figs. 6, 7, and 8 the tire is shown made In 
one pièce, the inner part, indicated by B', terminatlng in shoulders, B», at the 
outer edges of the rim flanges, and the semicylindrical or semielliptical part 
C (corresponding to the part 0), rising centrally from the periphery of the 
part B', with its sides sufiiciently removed from the rim flanges to prevent 
the part C from belng crowded over upon and eut by said flanges." 

Although the figure and spécification show a channel or rim with 
flaring flanges, and that the part of the rubber without the flanges is 
of less diameter than the inner part thereof, so as to prevent cutting 
the rubber, yet the rubber in form, and the fitting of the same in the 
rim, is essentially différent from the complainant's tire. 

The patents above ennmerated will be compared or contrasted here- 
after with the Grant tire. 

The third essential part of the complainant's tire relates to the man- 
ner of fastening the rubber within the channel. For the purpose of 
showing anticipation, the défendant calls attention to several earlier 
patents for rubber tires. It will be recalled that the complainant's 
rubber contains two independent and continuons retaining wires, 
passing through longitudinal openings in the rubber, the tops of said 
openings being substantially on a Une with the angle made by the 
exposed and unexposed sides, and below the outer périphéries or upper 
edges of the flanges. The Claypool patent (United States) No. 431,- 
223, of July 1, 1890, présents some similarity. The spécification 
states: 
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"FIg S^i^f fljfft-ansyerse section -çf the rln» and tiret sliOTîï'ilng; Ijwo strands of 
tighténlng bftM émployçd In holding the tire In place." AgaJn: "G repre- 
sents a tlghtÉilng band, prèf erably. of wlfe, whl^b Is pasàed tbrcjiigll the slit 
or opening, F, aad hito the cbamiel, E, of the tire." Agaln: "Instead of 
asing but one tighténlng band, €r, it Is évident that I may use a plurality of 
such bands, aa Ëeen in Flg. 5." 

Tïiis pàtéiii&Ollys a rubber held in a channel, the sidès of which are 
at rigbt angi-çisitSt its base,ior converge inwardly, by one wire or two 
wires neâr together, passing throagh openings placed slightly above, 
belQTT, or oa a lîùé' with, thé ti|]pçir ëdges of tbe flanges, Tbé specifica- 
tîoin'States-:''"^"''' " '" '"' " ' ' " ''" 

"In practice I prefer to turn the flanges of the rlm Inward slightly to form 
a dovetail channel for the réception of the expanded slde cyf'thé base portion 
of the tlxe; but ât wlU be appal^nt-that I may employ a rlm with a rectangu- 
lar channel, ând form the tire iwith an arched base, to normally rest thereon, 
and seoiire thersaime In place ibymean* of the band, G, as shown in Figs. 
7. and 8.", :■ r'-ii-v .,, • • /; .,i :■.- '^ • , ^ ^ ' " ■ 

The letters (British) N6.- 5,924, of 1892, isSued to Willoughby, show 
hi'Figs. Sa arid 5c à rubber With a single <î^ning nèat the base of the 
èhaànel, aad in iPîg. 8a twe^ openings nîeaîf the basé of the channel, 
aad-each tiea^èr to the adja!«étit*iôe'6t iàïiige than to the other open- 
ing; and Willoughby patent, No. 18,030, of 1892, Fig. 30, shows two 
0|eBing8 ifl'theèxrteriôr métal- tWe." ^hfeough the èpening a metallio 
rp^ or wire;,, whièh is coile^'iitiijparts, fs;|tâ^sed, of Which the speciflca- 
ti^ni(leiftërs'^o, 5,924) spè^^a^^^^ 

u^'I unité the ends of the coll àv colis, which' will alsobrlng together the two 
fflidaof the attaohea rubber; so I fortns thé cèmblnatlon Into ifi hoop, or I may 
leawe the ends diSconnected until the c<>mbinat3dn is laJd asound the perlphery 
of 'tJie wheelilt 1» to occupy, laaid, forelbly drawlng thé ends together, I 
uffljte thèm In'plade in a massmei! dcscribed lia patent No. 406,490, or in some 
fflthei' 'conf enieat tray, so I àvoîd thé stréïfchlhg over-the sides of the wheel 
iJi*k. f 'Xhis, In isomè of théï 'aiipUGritldns , ôf« œy Inf eùtlon, IS an advantage. 
*; ;• I» Oikcé on» and the cJMéJe(MsapMé,'lateralidlSplaeemént is prevented 
byithe sideè or flanges of theicbanael, and the tension of the coll keeps the 
ttee'tlëhtîtlnïplaoe."- ■■'=!'-":"'■"■-. ■i-'(;iîi;\ 

It is évident that the T^iloiighby mtents show dupl^ openings 
flj^ 'holding ai riibbéf tirëife à çh^nfleJ *With flaïige^ âhd métal wire, 
Céiféd iii pôtftièiiS thereof j 'l^êing théôïigh the èànie; although not a 
aiit)llé'Wii^'ii'ic|iàniteis vfffi^'^M^ suft'ôli'tiflg a rubber. in 

th^ fbrm Mpl^elt'by the .côttpïâiïiariti iaind dëseWlreaiii his lèttèrs pat- 
ent -•'''" ' '■■ --'i'qîn*''' -■''^' ''''•'> ■'-■ï;-».iJii' 'j!- ■■■•■ '• '• 

> Çjie^>ïilHott 'pktëiit (tJaii<ëa''Stàté's)y'ïfcr. 4^;T01,' df November 18, 
1890 (Fig. 2), shows a channel with flaring flangéis, iii'Vhich is sëated a 
rUbbëi* iaaJtfstMl!d:the cfiaiiiàëli'v?^^ith's(n'ofe 

éîiW aubstàtiliàlly in à 'llM#MtH IM 'à|për edge df the flanges, f ash- 
iifliéd in''dià|Jë ïô recelée '£li flàt'steiîi*#œeïar, #h(ïS9 ends pass ont 
^Wtigh-éfcÉ bl^éaiiig'iii thé'tifè aûd fèCW'and made fàst to the inner 
pIMb'hep/'ôf 'tHê'feïiy/ ThiSnitiae of liMfâtiiig the tire #îthin the chan- 




"I dopot dêsîte.tp limit my invention to tiie formation of the, slot at any par- 
tîctilër p61iitl%f')aie felljf, rior to àny jfàWlëMttt èhape of the' opening in the 
rubber tire to receive the same. * • * Whiie I conslder a flat strip the 
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best to Hse, as It prevents a wWÇT bearlug sui^ace on th« tire to hold down 
the edges, and prevent it f roin rolling, yet thé metalUc block may be formed 
to accommodaite a strip other than fiât." 

This gtatement is too; indeflnite to foreshadow the complainant's 
device. The same immédiate disposition may be njade of the Beale 
(British) patent, No. 11,329, of 1883, and other similar devices. The 
letters (United States) No. 539,826, of May 28, 1895, issued to Eodgers, 
illustrate an attachmçnt.of the rvjbber within the channel by means 
of one or two circular openings in the nibber. Thë spécification 
etates: 

"The tire may be perforated for one wlre, as in Pig. 6, for two, as "in Fig. 
7, or fpr a flat métal core, as In Fig. 8." Agaln: "The outer portion, 0, of 
the rubber tire, or tread, is provided vith a central basé and perforation; and 
throùgh this a wlre, e, or other suitable.form of metàl core, Is drawi, and, 
the rubber being compreSsed therein, to give It the desired power of résist- 
ance, the ends of the core are Jolned Iti any sultable manner t» pi-event Its 
stretchlng, the recoil of the compressed rubber serving to hold the ends of 
the rubber tire in snug contact, withbut the ald of cernent, though the latter 
may be used If desired." 

The figures indicate clearly openings according wlth this description, 
but lôcàted 80 that about olie-half of the opening is abore tjblè otiter 
periphery of the flanges.' ' , The Hoffiaan (British) patent. No. 1,901, of 
1890, also, it is claimed, ahbws a similar means of attaching the rubber 
to the rim; but, as it does not seem to hâve received more than pass- 
ing noftice in the briefs of;POiinsel, it need not be coijsjderedjft détail. 

Thèse patents show th^t the employment of wlre or wires passed 
through openings made jôngitudinally in the rubber, and the binding 
of the ends of thèse wires together, to hold the rubber in the rim, had 
been used bef ore the Grant tire was invented. 

The remaining élément of the Çrrant tire is the canvas or fibrous 
strip pjaced at the base of the tire, to prevent the breaking of the rub- 
ber below that portion of the tire which is between the retaining 
wires and the rim. A similar use of canvas is common in rubber 
appliances, and is found and clearly, deecribed in connection with 
rubber tires in the British patent of Timberlake, of December 18, 
1890, British patent of Crowther, No. 9,006, of 1892, and in the 
United States patent of Lyon,, No. 418,982, issued in 1890, The func- 
tion attributed to it in tlie Grantj patent seems to hâve been antici- 
pated. To this point an attempt bas been made to présent with slight 
discussion ail patents to which attention is càlled in the defendant's 
printed brief, save the Du Bois tire, alleged to hâve been made in 
Philadelphia, in the years 1891-1893, In Jar-'ary, 1890, letters pat- 
ent (United States) No. 419,005 were issued to Du Bois for tire for 
vehicle wheels. The claim is: 

"(1) A vehlele wheel having a tire with side flanges, a tread havlng should- 
ers thereon, and an upset annulas surrounding said tread and wlthln said tire, 
sàld parts being combined substantially as descrlbed." 

The spécification states: 

"I am aware that it is old to secure a tread wlthln a tire by means of wlre» 
passed circumferentlally around the said tread, but I am not âware that It 
is common to secure the tread by upsetting an auuulua thereon, as hereln 
descrlbed and claimed." 



'986 ''''■• ' ' "■ 'ÔÏWiÉDEKAt 'BBPORTBR. 

■ do^pjjainant's Exliibif î^oi^^jr is saie? to be a Du Bois tire. It shows 
a rim wîth iriwardly înciîning flànges, holdiDg an oyal-shaped rubber, 
through which passes longitudinally a band, similar to that employed 
bi^ 'BïHdtt' àlHd Beale, "Mi JBLdds nothing to the kùowledge of the 
pàtèfatà^àli'è^dj disciissedi Tîiere is, hbwever, oral évidence of a tire 
of diffei*ëiit shape, wMch Du Bois claims to bave made, wbich be tbus 
deseribed: 

"A rubber Ore havlng à stïap f>asslng through the tire a certain distance 
from thé bottbm, the chaiiiielS from the stock sihap«, roUed by Jones & 
Laughlln, of Pittsburgh, Pa., and shown in their list of sbapes. Thèse chan- 
nels were beveled on the Inslde- The rubber from the molds which we had 
uiade came to us perfectly at rlght angles to the base, the channels being 
beveJed or flâred. The rubber vas ground and flled oflf tp fit the channel. 
The edges were rounded up on the radius mentloned before, That is about 
the full description of the tire.: • • • I trled nearly every shape by which 
I could procppe'the least wéight of rubber, àt the same tlipe securlng enough 
substance to Insure wear. Thp upper portion of the rubber was— I can 
hardly descrlbe the shape ta iWjOrds— It was meeting of two clrcles, where 
It jolned the bevel entering tïi'e channel. There was'iMiough play given to 
allow the rubber to fill the channel wlthout pressing hard agalnst the edges 
of the flange. ^ • * • The rubber was so constructed that it sloped away 
from the ^Ide of the chaniiel, pieetli^ at the t^pex or point wlthout formlng a 
round. * * ♦ The çurVeS Cff the upper portion of the tire were brought 
• dôwn, so that they jolned tlié' chânûel at the joint where the edges of the 
channel were rounded,— where the end ot the Inner slde of the semicircle 
came." i; 

The witness thereupon ïnade several sketches of this alleged struc- 
ture, Of which No. 2 bears very close rësémblance to the complainant's 
tirèi savé as to the mannèr of fastening, f or which the strap arrange- 
meint passing through the rubber is employed, but the location of the 
angle differs essentially {i*om the oral description of the witness. 
Ho'ward, forèman for Du Bois, states that the rubber was ground to 
flè the chanifel, producing a chamfèréd tire, and thât the angle or wid- 
est part of rubber tire came a little bit bèiow the top of the steel chan- 
ael, wherein, as to the location of the angle, he differs from the oral 
évidence of Du Bois. Evidence similar to that of Howard is given 
by MacNeal, Davis, WatlsôB, and Haynes, workmen in the Du Bois 
factory, who put the angle in the rubber from one-éighth to three- 
sixtëeiiths of an inch belôw the top of the channel. > Du Bois and 
Howard testifled to sales to séveral persdns of the tiré in the form de- 
scribëdj but there is othet évidence of'pët-sonsto whom the tire was 
sàiê'to hâve been sold, which dimînîshes seriously the crédit of thèse 
statéments. The tire deseribed is esSentially unlike that deseribed in 
the Du Bois patent, and seems to have escaped both famé and market; 
ând the Du Bois tire, whatever it t^asj was apparèntly a failure. It 
does not seem just to found an anticipation of thé complainant's tire 
upon oral évidence whose âccuracy must be doubted seriously in read- 
iûg the statement of Du Bois himself; ' 

Ali the patents to which the attention of the court has been called 
by defendant's argument bave been reviewed, and it remains to sum- 
marize , the parts and functions of sueh parts, and consider whether 
complainant's tire présents a patentable combination. This inquiry 
may be premised by the following statement : It is considered that 
one gênerai resuit is demanded in a rubber tire, viz. such arrangement 
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of parts as will permit its profitable use; in other words the tire must 
be such that it will wear suiHciently long to be reasonably economical. 
Hence it mast be capable of withstanding strains. To do this, it 
must hâve capacity for latéral movement, whereby it may yield rather 
than persist in overcoming forces brought to bear against it; other- 
wise, it will be worn or wounded in its tread, or torn f rom its channel. 
The wire' through the rubber holds it in its place, and gives it the 
opportunity for latéral play. But that wire alone is not sufiûcient, 
but must be re-enforced, lest it tear or strain the rubber; hence arises 
the necessity of the unexposed sides and base of the rubber fitting the 
channel up to the point of the angle, which receives a share of the force, 
and tends, in connection with the rubber's elasticity, to send the rub- 
ber back to its seat. This angle must be below the upper end of 
the flange, so that the inferior side of the rubber may impinge against 
the same; and the flange should flare, to give the rubber opportunity 
for latéral play, and also lest the rubber be pressed against it and eut 
thereby. Hence only such tires could anticipate the Grant tire as 
hâve the following characteristics: (1) A rubber held in the channel 
by a longitudinal wire, so flrmly that it may not escape, yet so freely 
that it may bave the same latéral play through its whole extent; (2) 
a rubber fitting a channel at the base and sides, whose unexposed 
sides form an interior obtuse angle with the exposed sides; (3) the 
location of the vertex of such angle below the upper edges of the rim ; 
(4) flaring flanges. Parts in combination cannot produce the resuit 
effected by the Grant tire unless they be such parts, or the équivalents 
of such parts, and be.adjusted as above stated. Is such a tire de- 
scribed previous to the alleged invention of Grant? 

The patents considered contain the following éléments found in the 
Grant tire, irrespective of form, adjustment, and présence of other 
parts: 

Flaring Wire 

Tire. Cliannel. Connection. Angle. 

Beale 

Olaypool " 

Biersmith " 

BUlott " 

Myers " 

Rodgers " " 

Owen " 

Walker " " J' 

LentoE " 

Willoughby (No. 5,924) .. « 

Willoughby (No. 18,030) " " 

Prom the above it will be seen that Biersmith bas a flaring rim, and 
no other resembling parts; but such rim and the rubber are totally 
diiïerent in shape. The same is true of Lenton; and, while the rim in 
EUiott bas a flare, the remaining parts are essentially différent in 
shape and attachment. The same is true of the Myers tire. Beale 
is no nearer to the Grant tire than a strap connection is to a wire con- 
nection. Claypool only resembles the Grant tire in its wire connec- 
tion, which is shown above, below, and on a line with the upper edges 
of tiie flanges. Kodgers shows a rim slightly flaring, in which is 
fitted a rubber, whose sides are coterminous with the edges of the 



fiBljiajyiti'PJtliis is fasteoeâjaç. ©yatmliberj in wMch; is an opening or 
Ji>eijj;»gg;fli>0;ut oppositertiiiç ^gQsoftllei tirai, tirough wMch wires are 
passBdr tffjtif^Jd it in piaci^,uji(Ijh« arwageHient, form, and parts are 
sub^tftBtWj; 4ifferent :fr«ij» tJlOBe empJdfed in the G-rant tire. It is 
consideriedji^tïipoeoC^tefi patents fl&Tildperform the function or 
producé ibei?î^piilt found jPjjtfe ^rantitipes, altiioaghsome parts appear 
that ar^ ,§§^ntiftl totlie ItilJfffaçeesB 'of: th® Crrant tire. In the Walker 
(Britisb)-tire tbere is foffiWd ieither described in the spécification or 
ilIuBtratéddn the figuras fti7F-Bli$ped rimVfto: angle, and retaining wire. 
Xl^e angie p ifUgbtly witfcin ith© edgesffirfi the flange, and is made by 
flat innerandijSpbeiîiçal fisutefiSides, : .ÎHii» patent relates to "improve- 
mentin veloicipedeg." jTiit^peciâcationBtBtate: 

"My impWVemëats ■PHrtîier'loiSMiof #ttMri# tlie tires bt India rubber hav- 
lag segmentsiofjinetali TOeteltîwlre) meta! iwlrB>irapè| or àny Bfrong cord or core 
Iiphedde^: in, Wsfubstancpipsar ,^e4niiprffj}!55aice of 4t3i ci^euniference, and at 
givep Intèryals wires or stapiSa embrapjng (ipé, corte, land having tlielr shanlis 
préjëcting f tottl thg tndla riibïiér hte" to'wams' the ceàter of its circle. Thèse 
«hanks' aii?è^:tàp.pea wlth'ià feWféw- thWM;'Mid*'h!ïve 'ëéi'é^^' buts fitted. Cor- 
S-espondlngiftoleé aire tobéinadéJn "the métal- irimof the wheeî, and the shanlis 
passed through, andfasteBe^ij^ screwlBg/pftitJie nut§ Vfithwashers, rlveting, 
bending, or otherwlse; thu^jrj^^id'eftog |h<* çp^mlng off pf jjie tire simply im- 

., Xt is obvions that th^iUttgclwieiitilorbids the freediam of play that 
h^ngs; to the Grant ;tir,fti i/Ehe channel is V-shaped; and hence the 
sides are flaring, but itbasaWry Uttle ei|«ilarity in shape or function 
t<)ithe.rim:used by.GiPaîift'in;; ■,.:'''■ 'J' ::ift.;;ii' 

The ■^illjoughby pateot^! if©, 5^924:, iJKîg. 8a, dlowa in combination 
wire connections, fdso deswiited in thielspeeiâcàtionjiVeFy similar, save 
ifl location, tothoseusedibfllGrra»t> aûdsithe figuté. shows also a téry 
siifftt ftngle located isligbtljîifpithin ithfiflanges. Tte rim, however, 
is of the clinger variety; that is, the flanges incline inWardly, and bind 
the rubber on each sidei - -SUiCh a tire thwarts the latéral play other- 
w^isè permitted to the rtbbfei* by the wires, and, although almost im- 
perceptible angles appear, made by the sides of the rubber, they are not 
sufScient to give the immunity resulting from a well-deâned angle 
whose vertex is within theflaring rim. Figures 5a and 5o show rims 
shaped like the_ segment of a circle, in which are seated spherical rub- 
beç3 held in place by a single wire. The rim is described in the spéci- 
fications as U or V shaped. A V-shaped rim must hâve flaring 
fladges, but the rim is quite unlike that employed by Grant, and in the 
entlre absence of the angle the functions attributéd Ib the Grant tire 
seéîn to be absent. Indeëd, the freedom of actiôà îperthitted by the 
wire in the rim used by Gra?nt seems tobe dêûiéd thetirè, for the rea- 
SOO jtbat the rubber is cooâned by theiy-shaped châtoïiel, 

i:.TfteWillpiighbypaten1î,-il'D;i 18,^30, :sh.0W8 wife connection, flaring 
flianges» and angle (see Figs.«26, 30, 31j),rand iû mère' coïncidence of 
p^rtpi seems to be the nearest approacb toi the Grantitire. But look 
a^tbesç figures, and ail p<?SBibîe. conception of coïncidence of function 
i» dJBsipated at once. Th^re is the toring rim, in which is seated a 
rubber upon which is plac^ a steel outer tire, through which pass the 
openings and wires. The-aiigle is far without the upper edges of the 
rim, apd it appears thatioeither funotion ascinbed to the Grant tire 
is obtained. 
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The last tp be considered is tlie-Owen tire. Hère are shown (Pigs. 
5, 6, 7) flaring flanges,,and an obtuse angle, whose vertex is slightly 
within the flanges. ; Hence it embodies two of the essentiai éléments 
of the Grant tire. The third essentiai— ^the connection wire — is ab- 
sent, and hence the function that dépends so mueh upon it is absent. 

The resuit of this examination is: (1) That no previous tire em- 
bodied the parts essentiai to the Grant tire. (2) That no previous 
tire performed both the functions ascribed to the Grant tire. (3) No 
tire ever had the latéral play ascribed to the Grant, becanse such ac- 
tion dépends, not only upon the wire connection, but also upon the 
flaring rim and angle sjtuated within the flanges, and no previous tire 
ever combined the three in any relation that made the function possi- 
ble. (4) Previous tires hâve been made with the expressed intention 
of flaring thè sides, so that the rubber could not project beyond the 
rim; but the successful opération of such a tire dépends upon a 
marked obtuse angle located within the edges of the flanges, and the 
shape of the rim and of the rubber hâve much influence. No previous 
tire in form and adjustment of parts has equaled the Grant tire in 
efîecting desired results. 

It may be observed, further, that, while ail parts in the Grant patrait, 
as vféll as parts not contained in it, existed before, yet no one tire had 
ail the parts now présent, and, when any of such parts were used, it 
bore a différent relation to its associated parts. It was just for that 
reason that the earlier tires failed. The mechanism was imperfect, 
because the parts were in some respects faulty themselves, or misasso 
ciated, or both, and impaired the proper action of the correct part, or 
parts. Not a single tire can be selected that did, not bave one or 
more features that so disturbed the harmonious working of the whole 
as to make the structure undesirable. In the Grant patent not a 
single élément can be deducted without disturbing the perfect fnnc- 
tional action of the whole, as well as of the several parts. In the 
Grant tire there is an harmonious and bénéficiai co-operation of ail the 
parts; in other tires there is an inharmonious action of one or more 
parts with the others. If Grant has selected old parts, — as he cer- 
tainly has, — ^he has selected those not before associated, and has given 
them a new relation each to the other; and where any two parts hâve 
been used before in a similar relation he has so modifled such relation 
aa to supply a lacking harmony of action. This, in a sensé, is sélec- 
tion, and in the adjustment of parts used there is variance in the 
form and location of such parts. But a careful and painstaking 
study of the Grant patent increases the conviction that the skill and 
method employed in the sélection and the new adjustment was not 
only intelligent, but that it resulted in something more than a con- 
trivance of which any skilled mechanic would be capable. Grant 
studied the correct principle, and he fashioned and adjusted the parts 
to allow the principle to operate to the best advantage. A person 
may assemble certain parts in a watch, and thèse parts may act one 
upon another so imperfectly as to impair or destroy correct action. 
Another may eliminate frora the works the parts that are not only 
useless, but destructive of proper action, and sélect and add from other 
watches parts which, in connection with those already used, under 
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mdâiJScation ot adjustment, résult in a pérfèct tinièpiece. Such last 
pereon gives a new associatioa and reIa:tion to tbe partis. The resuit 
is that one "watch priesénts à naechanism resulting in perfect action. 
Is there no inventive skill in Ûlisj no nèw resuit, no new harmonious 
function? It is apparent that the same end has been in the view of 
previous patentées, viz. to prevént a ciitting of the rubber on the 
flanges, and to avoid a straining or breaking of the rubber by contact 
with obstructions and inequalities in the road. The same parts in 
sepatation may hâve been ttsed to effect that resuit; but previous tires 
hâve not been profltably durable, and no particular part now used was 
able then to effect the desired resuit, because the right parts making 
up the whôle were not seleeted^ and propërly adjusted one to the other. 
But the présent parts do Jeffect such résuit, because they are correct 
in form and relation, arid because such parts modify and assist each 
other's action precisely as they should. It is illogical to assert that 
there is no new resuit when old parts are so related that they accom- 
plish what in perfection haS long been sought in vain. A device that 
effects a valuàble function should not be declared unpaten table or lack- 
ing in novelty, because some one had used one of the parts hère and 
another there, to secure the same resuit, but has used them so awk- 
wardly and illy associatëd with other parts that the resuit was not ob- 
tàinable. 

Eefeîring now to the casés cited by the learned counsel for the 
défendant, it may be donsidered whether such new combination of 
parts in modified relation^, resulting in the accomplishment of what 
had before been sought; but had not been obtained in equal degree, is 
patentable. In Stepheiison v. Raiiroad Co., 114 U. S. 149, 5 Sup. Ct. 
777, Id., 14 Fed. 457, the patent was condemned because "no one of 
the three éléments of the allèged combination performs any new office, 
or imparts any new powerS to the Othéi^g, and combined they do not 
prodtlce any new resuit ïnore cheaply or otherwise more advantageous- 
ly." Can it be seriously said that in thé Grant patent lio new power is 
given by the location of the angle, and that there is no result, new in 
advantage, in the use of the wires allowihg latéral nlotion to the en- 
tire rubberj' the destructive tendency, hôwever, being limited by such 
angle? In B(isell Trimnier Co. f. Stèvens, 137 U. a 423, 11 Sup. Ct. 
150, the combination was condemOed, because therp was shown in it 
only "great indûstry" iïi acquirihg a thorough knowledge of what 
others had donè in an attélnpt to trim soles in a rapîd and improved 
mode by the various déviées perfected by patents for that purpose, 
good judgmënt in selecting and combining the best of them, with no 
little mechanical skill in their application. It was said in that case 
that the nèw product "ûebessarily retained ail the bénéficiai features 
of ail thosë earlier patents, and to a certain extent improved upon 
them. Siichîttiprovement; however, was an improvement in degree, 
and was, therefore, not patentable. But in that case it was found 
that there was no substantial différence between the improved cutter 
and one previously issùed, "except in the configuration of their molded 
surfaces, and this is not a patentable différence." In the présent case 
the parts, àlthough old, had existed in connection with other parts en- 
tirely dissimilar to those hère used, and the resuit or function is accom- 
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plished in the harmonious and profitable action of ail the parts, and in 
respect to the scope for latéral play, while it may hâve been in view 
of previous patentées, the previous parts simply precluded it, while 
the présent parts invite and assist it. In Pickering v. McCullough, 
104 U. S. 310, 318, Mr. Justice Matthews said: . 

"In a patentable combination of old éléments ail the constituents must so 
center into it as that eacli qualifies every other. To draw illustration from 
another branch of the law: they must be joint tenants of the domain of the 
invention, seised each of every part, 'per my et per tout,' and not mère 
tenants in common, with separate interests and estâtes. It must form either 
a new machine of a distinct character and function, or produce a resuit due 
to the joint and co-operating action of ail the éléments, and which is not the 
mère adding together of separate contributions; otherwise, It is only a me- 
chanical juxtaposition, and not a vital union." 

He was writing concerning a patent, of which he says: 

"It is perfectly clear that ail the éléments of the combination are old, and 
that each opérâtes only in the old way. Beyond the separate and well-known 
results produced by them severally, no one of them contrlbutes to the com- 
bined resuit any new feature; no one of them adds to the combination any- 
thlng more than Its separate, independent effect; no one of them gives any 
additional efflciency to the other, or changes in any way the mode or resuit 
of its action." 

And he quotes from Eeckendorfer v. Faber, 92 U. S. 347, 357, where 
it is said: 

"The combination, to be patentable, must produce a différent force or 
effect, or resuit, in the comblned forces or processes, to that given by the 
separate parts. There must be a new resuit produced by their union. If not 
so, it is only an aggregation of separate éléments." 

Now, apply whatever is found in thèse holdings to the case at bar. 
The présent combination is made up of several éléments. Each one 
of them has been used before, but in combinations where the parts 
were warring one upon another, and their action, and the reaction 
upon each other, instead of distributing strain, so that each part re- 
ceived its due proportion, and in coopération with the other parts 
sustained the tire, cast upon one or more of the parts a force that 
it was not suited to bear, resulting in the tearing or wearing of the 
tire to an unprofltable degree. Will it be claimed that the sanie 
force, or effect, or resuit is obtained in the use of the angle- and flaring 
rim in the Owen, or Walker, or Willoughby patents as in the Grant 
tire? No, because (1) some of the parts were incorrect in shape, (2) 
some were incorrectly located, (3) some parts were absent that should 
hâve been présent, (4) some were présent that should hâve been ab- 
sent. And 80 with other patents. Is the effect produced by each élé- 
ment in the G-rant patent confined to its separate, independent effect? 
Obviously that is not the fact. Do not thèse éléments ail enter into 
the new combination, so that each part qualifies every other? Ob- 
viously such is the case. Admitting that each part in its former rela- 
tion tended or was intended to perform the same function, the fact 
remains that it was associated with parts that rendered the exer- 
cise of the function impossible. In what previous patent can it be 
said justly that any part employed by Grant qualifled correctly every 
other part in the manner in which it does in its présent association ? 
There was, of course, qualification, but it was hurtful. If it may be 



saîd that each > part separatelyjiWi^sslbly îû coaibiïtâtioii wJth one 
otiterfafrtjihadiû former pâio^n^^'S tendeûey 'tOîperfonn the same 
office, yet:tl>,e.lewqutio!niioi the;ifnoction was destrç^^d or neutralized 
by jncongîOOHS;fartei, ioï- by adjùsïment that caiisëd conflict The 
Grrant tire, as compared with aily p&vious tire,' shôws decided func- 
tional charatsteristics, and whanjany one or more similar parts are 
used they areiiused in eïich changed corinection with other parts that 
they effect a différent tèsult, althdûjgfh it is thë sàme resuit the pre- 
yipijs pât(eh,it0pp in sbme cases lild inview, and which they attained 
èiily in suçii îjauted degree ihiati the tire failedii It is true that in 
certain particulars there is a ciosè similarity; as' in the angle and 
its location in' the Owen tii;e. Btit '^laée the tw<?^ tires side by side, 
and study the effect of latéral or direct pressure upon the rubber, and 
observe the diffetencesifli toé reètilti.'UThè sam'e côQtrasting examina- 
tian of any ofitïie other tirés withtbe Garant tire «will léad to the con- 
viction that the former failed iBfobtai^JÂg '^^^ ^ès|ilt desired. It may 
bëthat the^^^rehces in f orpi p^ aj^j^stinent in . some respects are 
alight, but iiijSj^'nfflci^Wt to miajs&rtjie Garant tirf«uecessful, and the 
màgoitudei of that success aidsltte' court in rèsolving doubtful con- 
sidérations in favor of the patent in suit. Such employment of the 
fact; Pf cojnniemJd Mccem awi 'widesèse' to aid the solution of doubtful 
questions is justified (Barbed Wire Patent Cases, 143 U. S. 275, 12 
Sup. et. U^f'^0; Magowan V. Eajdfcing Oo., 141 U. S. 332, 12 Sup. 
Gti 71;; H;, 27'Ped. 362-S64; KreaÉiitz v. Cottle Co., 13 Sup, Ct. 
719; Consolidated Bi'alçe-ghoeCk».' f; Détroit Steel & Sprint Co., 47 
Ped. 894; Topliff v. Toplîff, 14ëi tt:Sl 156, 12 Sup. Gt. 825; Seabury 
&iJohnson V. Ata Èndé, 1^2 U; SI 561, 14 Sup. Ct: 683; Manufacturing 
GkK V. Adams^ 151 Û. S. 139, 14 Slip. Gti 295); âiid'the fact of failure 
imwhole or' partof préViotfsIy t^aléh'ted' tires ië'àvàilable(Gandy v. 
Béitimg Co;, lla^U, S. 587, 12 SuïHJGt.'898). " i' ' 

Thus, after ppoîonged examiriàtfiï^î ^tndjf, an^ discussion, in which 
doubtlésB'appeâri^'much unneèë^àr^* rèpetitioii.'àiidïn which much 
ha» been left tlÉ^d, the resuit Î8'i*ai;l(ed that thé dècree should be in 
fator of the cômplaiiiaût Thè'çMslderation ;o^ thé questions may 
haive involvéd'ineorpect appreçiàfè^ii of the parts aiid functions of the 
parts of the tires considèred, a^d' iMy hâve oi'érîooked features in 
the patent itt suit as iVell as éf ëtÉiefS with whicjh it has been com- 
I^ed or contria«tëd, but an effôrl! M'a been madè to portray faithfully 
the previous Btatë of the art, i^ofai- as the printëd arguments and 
accompanyiag etideûçé presentéd; call attention to the same. and 
to State plainly tîiè grounds of the conclusion reached. 



SHKBI et al. T.' iiiORRlS et al. 
; (Circuit OojjfJ of Appeals, Seveuth Circuit February 16, 1899.) 

Patents— l!srTBNTiOiiî---lM:PBOVEMBNT in sRephigeratob Obates. 

The Shrel patent, No. 547,185, for «m Improvement In, .nef rlgerator crates, 
descrlbes a cheap box, to hold pçrlsihable products to be shipped, above 
whlch iB a râck for loe; the two béing separated by a dlaphragm of sheet 
métal, having' Its edges turfled' fldwH to prevent the water from eatering 
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the lower compartment. Its chlef merit Is in the cheapness of Its con- 
struction. Held, that its cheapness alone did not render it patentable, 
and tliat Its meritorious featuves were anticipated in tlie prior art,— par- 
ticularly by the devices shown In the Douglas patent No. 346,647, for 
a can for shipping milk, and In the Oolton patent. No. 101,588, for a re- 
frigerator. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

This was a suit in equity by William A. Shrei and Hiram Mills 
against Nelson Morris and others for alleged infringement of a pat- 
ent. There was a decree dismissing the bill (87 Fed. 217), and com- 
plainants appeal. 

W. H. Carter and Robert H. Parkinson, for appellants. 
A. H. Adams, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, District 
Judge. 

BUNN, District Judge. This suit was brought for the infringe- 
ment of letters patent No. 547,185, issued to complainant William 
A. Shrei October 1, 1895, for an improvement in refrigerator crates. 
There is but one claim made in the patent, which is as follows: 

"As an improved article of manufacture, a refrigerator shipping crate, 
havlng in combinatlon with the box, A, a metallic plate, E, with its edges 
bent over the upper edges of said box, an inclosing frame, D, adapted to rest 
on said metallic plate, the cleats. G, secured at each corner of said frame, and 
their free ends extended down over the meeting edges of said frame, plate, 
and box, and a cover, F, ail substantially as shown and described." 

The invention and its purposes are further described in the spéci- 
fications as follows : 

"This Invention relates to certain new and useful improvements in refrig- 
erator crates, which are designed for use in shipping perishable products; 
the aim of the invention being to produce a shipping box or crate for the 
purpose described, which wlll be simple in construction, which may be used 
in one shipment of perishable goods, and then, at Its destination, be destroyed, 
to save the expense of its return to the shipper. A further object of the in- 
vention consists in the provision of a water-tight, cold-condueting separator 
between the perishable products contained in the box or crate and the ice 
réceptacle above, the edges of the separator overlapping the edges of the box 
to prevent the water from the melting ice entering the réceptacle containing 
the products being transported." 

It seems quite apparent from the claim and spécifications what 
the patentee's invention consists of. It is a cheap box;, made in the 
manner described, with two compartments, one for méat or other 
perishable product, and one for ice, placed on the top of the other, 
with a diaphragm of sheet iron between, on which to lay the ice, 
with the edges turned over so as to prevent the water running into 
the méat or other product. The box in gênerai use at the time 
complainant's patent was issued was a heavier and more expensive 
box, intended to be used for many shipments, and as long as it should 
last. This box, as the évidence shows, is still in gênerai use, but some 
packing houses are using complainant's box and other devices. Mr. 
Shrei testifies that: 

"The box then in gênerai use by the packers for shipment of perishable 
products consisted of a complète galvanized iron or tin box, which was placed 
91F.-<i3 
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within a larger wooSen box, leaving space on the sides and top, and also in 
some cases on ends, for ice. This made the box very heavy and cumbersome, 
sLad In shipping méat necessitated tlie payment of freight on the weight of 
the box in addition to the weight of the méat; and, as the box and the ice 
generally weighed twice as much as the méat, it made the freight very ex- 
pensive. In addition to this, the freight and express companies charged for 
returning the empty box. The cost of the box varies considerably, according 
to the material used, and the manner in vs^hich it is built, and would run 
from $2.60 to $5 for a 100-pound box. According to the expérience of the 
G. H. Hammond Company, a box, on an average, will last two years. and 
wlVL average sixteen trlps during that time. In addition to this. there was 
the wear and tear to the box, which amounted to 25 cents per trip. The 
boxes on their return are often repaired,— sometimes the lid is missing, at 
others the tin box is lost, and in some cases the boxes themseives are lost 
entirely; and thèse expenses are taken into considération in Computing the 
cost of 25 cents per trip." 

When asked to state the cost of the différent sizes of crates made 
under his patent, he says: 

"A 100-pound crate costs about 25 cents; 200-pound crate, 40 cents; and a 
300-pound crate, 50 cents." 

In regard to what the witness calls the "rack," which he explains 
to mean that portion of his box immediately above the metallic sep- 
arator, or, in other words, the ice réceptacle of the box, he says that 
for a short trip a three-inch rack is used (meaning three inches in 
depth), for points more distant, a four-incb rack, and to points where 
the shipment will be in transit for some time, the rack is made six 
inches high, so there will be no waste of ice or material in making 
the shipment. And so it is ail through the complainant's testimony. 
The witnesses lay stress upon the cheapness of the box, and the fact 
that it will not bear reshipment; it being more economical to throw 
it away, instead of paying 25 cents to reship the box, when it would 
hâve to be cleaned, and perhaps repaired, before it could be made 
ready for a second use, rendering it more economical to take a new 
box. 

The sole question in the case is whether the complainant's patent 
shows any patentable novelty, in view of the previous patents and 
the prior art. The court below held that it did not, and dismissed 
the bill. This court feels compelled to adopt the same conclusion, 
though the box, as the évidence shows, is a good and useful box. 
But mère cheapness is not patentable. Cheap boxes hâve been made 
from time immémorial. It is no new thing, and involves no invention, 
to make a box so cheap that it may be better thrown away, or used 
to kindle a fire, than to reship. Most boxes that carry the world's 
merchandise are of that character. Dry-goods boxes, boxes for the 
shipment of groceries and provisions, fruit crates and boxes, of ail 
sorts, are generally of this character, and are very seldom reshipped. 
Whether a box shall be made slightly and cheaply, so as to be thrown 
away after one shipment, or more permanently and substantially, at 
a greater cost, so as to be used in many shipments, is a question of 
construction, and good, prudent, business management, rather than of 
invention. 

There is one feature of complainant's box which, though not new, 
is very commendable. The ice is placed in a rack, or, as it might be 
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considered, in a compartment of the box, separate from the product 
to be carried, with a pièce of sheet iron or otlier métal between tlie 
ice compartment and the otlier. The métal diaphragm separating the 
méat from the ice is a good condnctor of beat, much better than wood 
or paper, so that the beat passes from the méat or other products 
through the métal into the ice, which it melts by degrees, and passes 
ofif over the edges of the iron in the water. The metallic sheet 
serves at the same time to keep the water from the méat, which would 
be injured or spoiled if it came in contact with it, and serves as a 
ready conductor of the beat from the méat to the ice; thus keeping 
the méat or other products cold so long as the ice holds out. But 
this arrangement was not new with the inventer. It is shown in sev- 
eral previous patents, and is a very common device in refrigerators 
of many kinds. The same principle of construction appears in what 
the witnesses call the "oldstyle box," as the foUowing cross-exam- 
ination of Mr. Shrei well shows : 

"0. Q. Do you know that, for many years prlor to your supposée! Invention, 
it was exceedingly common to construct ice boxes or refrigerators for house- 
liold use, for example, with the ice in a compartment at the upper end of 
such box or refrigerator? A. I knew of boxes constructed in the manner 
mentioned at that time. 0. Q. It was also exceedingly common, in fact, almost 
the rule, was it not, to construct the fioor or partition upon which the ice 
rested of sheet métal? A. The boxes in question were generally constructed 
of other materlal besides sheet métal, and the refrigerators generally provided 
for air tubes and spouts to drain off the water from the melting Ice. C. Q. 
In this old style of box that you say was in gênerai use by the packers for 
shipments of perishable products before you made your supposed invention, 
was the eover of the inner box a métal cover? A. It was, as well as the bal- 
ance of the box. C. Q. How was that cover made, in order to prevent water 
from drlpping into the provision chamber? A. It was fltted down tight on 
the top of the box, and generally nailed down, with small pièces of board to 
hold it in place. C. Q. Ice was packed on top of that métal plate or cover, as 
well as at the sldes or the ends of that box, was it not? A. Ice was packed 
on top of the box as well as the sides, as stated, but one of the reasons for 
doing this was that the tin box had to be fastened down to the bottom of the 
wooden box by means of small boards, as above stated. This left no other 
places for the ice except the top and the sides." 

It appears that in the "old-style box" the ice was always packed 
on top of the zinc or sheet-iron cover to the compartment contain- 
ing the méat, and the water ran off just as it would run off the top 
of a tin-pail cover, without coming in contact with the méat. The 
ice, it is true, was also packed on the sides, and sometimes on the 
ends, of the méat box. But there was no invention in taking the ice 
away from the sides and placing it only on top. And there is not a 
particle of évidence to ^how that there was any advantage in so do- 
ing, except that the box would weigh less. It required no inven- 
tion to make the change, and there is nothing to show that such a 
change constituted an improvement. A person might conjecture 
that, for some imaginary or unaccountable reason, the méat might be 
kept cold better with the ice packed on but one side instead of three 
or flve, but there is no proof that such is the fact. 

There is still another excellence claimed for the box by Mr. Shrei 
which seems of a still more doubtful character. He says that in his 
box "the ice is placed just above the méat, so that the cold air, in 
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gping jdoTB'p, would hâve to pas^idirectly through and permeate the 
proGitjçts tft be preserved." Mr. Shrei ought to know, for he made 
the .box, But JB what he says true, and, if true, would it be any ad- 
Vautage? ït would be true, if the iron diaphragm were pierced with 
holes, or wgis n<>t impervious to the passage of air. But it would be 
difiScult, ip so cheap a box, to airange holes to let the air through and 
at the same time keep the water out. That might, no doubt, be done 
by having air tubes rising from the iron to the top of the ice. But 
that is not th^ copiplainant's invention, and would not conform with 
his claim of a cheap box. According to his invention, this métal 
division is impervious to air, and the edges are fltted down tightly 
over the edges of the méat box, so that the water will run off, and 
not come in contact with the méat. Of course, neither of the wooden 
boxes are whoUy air-tight, but they are approximately so, and, no 
doubt, the better for beiiig so, as it would be difflcult to let the eold air 
in the méat box without allowing the surrounding hot air of the 
freight cai: tp corne in also, AU the cold air that could come from 
the ice racfe iato the méat chambér must flrst find its way out of the 
top or sides of the ice rack, and then penetrate the méat box from 
the outside through the pores of the wood, or through any crevices 
that might hàppen to be in the box; that is, the air must pass out 
through the sides or top of the ice box, and again through the sides 
of the méat box, before it can come in contact with the méat or other 
product. In the sample of complainant's box that was brought into 
court as an exhibit, the sides and ends of both compartments are 
made of single pièces of ïumber, so tliat there are no crevices or holes 
for the air to enter; the purpose, no doubt, being to make the boxes 
as tight as was practicable to keep out the surrounding warm air. 
But suppose, as Mr. Shrei says, the cold air falls from the ice rack 
directly dowh into the méat box; would that be an advantage? Of 
course, that would keep the méat cold so long as the ice lasted. 
But, as the eold air passed down from the ice rack, warm air from 
the outside would rush ih to take the place of the cold air, so that 
the ice would soon be melted. The méat can only be kept cold by 
preserving the ice, and it would seem that could be best done by 
keeping the air in the ice rack at as low a température as possible. 
Mr. Shrei and other witnesses say that the méat is kept cool by the 
cold passing thrOugh the sheet iron into the méat chamber. That 
is one way of putting it, which is easily enough understood ; but it is, 
no doubt, more nearly correct to say that, the iron being a ready 
conduotor of heat, the animal and other heat of the méat passes 
through it into the ice chamber, where it sets free a portion of the 
ice, and passes off in the water. The méat will thus be kept at a suffl- 
Giently low température So long as the ice lasts, and there can be 
little doubt. that this is the process by which the product is kept 
from being spoiled by heat in the shipment. 

In the judgment of this court, everything of value presented by 
the complainant's patent appears in previous patents, — espeeially in 
the Douglas patent. No. 346,647, issued to James Douglas, Aucust 
31, 1886, and in the Colton patent, No. 101,588, issued to Edward 
S. Oolton in April, 1870. The Douglas patent was for a milk can 
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for shipping milk. The can is made of métal (tin), and is in two 
parts, — one below containing the milk, and the other above for ice, 
which, when melted, runs oiï in water, so that the water cannot corne 
in contact with the milk. The upper case or can, which holds the 
ice, télescopes over the réceptacle for milk below, and is fastened to 
it when in position for shipping. The upper case contains the ice, 
which is separated from the milk by the métal top of the can. The 
construction seems almost identical with that of complainant's. The 
parts are combined in the same way, by means which are mechanic- 
ally équivalent, perform the same functions, and serve the same 
purpose. We see no reason why the Shrei device could not be used 
for shipping milk, the same being put in cans placed in the lower 
box, or why the Douglas device could not be used for shipping méat 
or any other perishable product. Any change in size or form, from 
round to square, for its better adaptation to the carrying of solid 
products, would be a mère question of mechanical construction, 
which any mechanic could accomplish, without the aid of invention. 

The Colton patent, issued as long ago as 1870, shows a refrigera- 
tor for containing perishable products. The construction is very 
similar to that of the complainant's. It has two compartments, — one 
below consisting of a square wooden box for receiving the product 
to be preserved, with a metallic cover fitting tightly over it, raised 
in the middle from ail four sides, so that the water from the ice may 
the more readily run off. On top of this metallic cover is a second 
square wooden box, resting on the tin cover containing ice. The 
method of fastening the compartments together is not stated. The 
défendants' expert thinks they are probably held together by the 
outside castings, which surround the whole device. This device is 
like the one in suit in ail essential particulars. It has a lower com- 
partment for perishable products; an upper one directly over for 
ice; the metalhc plate between, which serves as a conducting médium 
for the heat, and a cover to the lower réceptacle, and also serves 
to separate the product to be preserved from contact with the ice 
and water, with projecting edges for shedding off the water. The 
cleats Connecting the two compartments are not shown, which is the 
only thing it lacks of being the counterpart of complainant's device. 
Such cleats, however, hâve long been a cheap and common devioe 
for similar purposes, and could readily be supplied by any mechanic, 
or any person not a mechanic, without requiring invention. 

There is another claim for complainant's patent which seems quite 
unsupported by anything in the testimony. The claim is that the 
edges of the métal cover are turned down over the top edges of the 
boxes containing the raeat in such a way that the drip from tbe ice 
may be directed by thèse turned-down llanges over the wooden sides 
of the lower section, so as to keep ut> a constant cooling effect by 
evaporation. To better effect this purpose of absorption and evap- 
oration of water to facilitate the suppos(;d cooling process, the box 
is to be made of soft, porous wood. which will readily absorb the 
water. No siuch claim as this is disclosed by the patent. It is, no 
doubt, an afterthought brought forward by complainant's expert in 
complainant's rebutting testimony. The idea is nowhere brought 
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forward or hinted at by any of the complainant's 16 or 17 witnesses, 
either in their direct or cross examination. The patent in its specifl- 
cations, states explicitly why the edges of the metallic diaphragm are 
to be turned down over the edges of the lower box containing the 
perishable product, which is "to prevent the water from the melting ice 
entering the réceptacle containing the products being transported." 
There is no requirement that the métal should be turned down in such 
a way as to allow the water to flow over the wooden sides and ends of 
the box. So far as the spécifications go, thèse edges might just as 
well be turned down so as to stand out an inch or half inch from the 
wood, so that it would drop to the floor without wetting the box. 
Indeed, there is nothing in the spécifications requiring that the box 
should be made of wood at ail, though this is no doubt intended, as 
comporting more completely with the patentee's purpose of making a 
cheap box. But, allowing the invention to be patentable, there can 
be no doubt that the making of a pulp or métal box after the same 
construction would eonstitute an infringement. There is clearly noth- 
ing in the patent to show that the box, if made of wood, must be of 
any particular kind or quality, whether porous or dense. Allowing 
that it should be cheap, to facilitate the purposes of a cheap box, there 
are many of the cheapest woods, like birch, maple, and spruce, that 
are not porous in their tissue. It seems quite impossible that so 
many things can be read into the patent that the inventor never 
claimed in his patent or spécifications. It may be possible that a 
porous wooden box, with the sides kept wet by the drippings from the 
ice, would préserve the product better than a box with ice on thèse 
same sides instead of wet boards. But whether that is so is a mère 
conjecture or theory, which is wholly unsupported by testimony, and 
seems highly improbable in itself. 

In every merit that is fairly presented by the patent, the com- 
plainant is anticipated by the previous patents and the state of the 
art at the time the patent was issued. And in its great cheapness, 
which is, no doubt, its principal merit, the complainants are anticipated 
by the common practice of merchants and shippers, who hâve made 
cheap boxes ever since boxes hâve been made of wood. The decree of 
the circuit court is aflBrmed. 



PETTIT V. BOARD OF CHOSBN FEBBHOLDEES OF CAMDEN OOUNTY, 

NEW JERSEY. 

(Circuit Court of Appeals, Third Circuit. January 13, 1899.) 

Navigable Watkks— Brtdsbs — Nkgltoenob in Management. 

In attempting to open a drawbridge maintained by the county across 
a navigable stream, for the passage of a vessel in tow of tugs, the east- 
ing which moved the bridge brolïe. The bridge tender then refused to 
permit the tugs to swing the bridge, ànd the vessels were delayed from 
3 o'clocJî in the afternoon until 10 o'clocli the following morning, until 
repairs could be made. It appeared that the tender had complained to 
the county board that the bridge was difflcult to swing, and worl-:men had 
been sent to repair it, whose détective worlî caused the brealîage. Eeld, 
that none of such facts established négligence on the part of the county 
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authorities or their servants which rendered them liable iD damages for 

the delay of the vessels. 

Appeal from the District Court of the United States for the District 
of New Jersey. 

Joseph Hill Brinton, for appellant. 
Henry S. Scovel, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLEE, 
District Judge. 

DALLAS, Circuit Judge. The nature of this case as it was present- 
ed in the court below is sufflciently stated in its opinion (87 Fed. 768), 
as f oUows : 

"The libel in this case is filed to recover damages for the détention of the 
schooner Oscar 6. Schmidt and the steam tugs Israël H. Duncan and Laura, 
in Oooper creels, Camden county, in this district. It appears from the record 
that on February 17, 1897, the schooner, in tow of the tugs, passed up the 
creek through the draw of the bridge which spans the same, and that upon 
their return trip they were unable to pass through the bridge. The cause of 
the failure was that, in attempting to open the draw, the main casting, 
whieli operated the pivot on which the draw swung, broke. It is cbarged that 
this breakage \\'as due to the careless and négligent conduct of the servants 
of the respondents, and that they failed to hâve the same repaired within a 
reasonable time." 

The court below, being of the opinion that the évidence failed to 
show négligence on the part of the respondents or their agents, or 
that the bridge was not repaired and the draw opened with ail rea- 
sonable dispatch, entered a decree dismissing the libel, with costs, 
and the case is now before us on appeal from that decree. 

The appellant, in his brief, rests his contention upon the proposi- 
tion "that the respondents were négligent (1) In that they had no- 
tice of the détective condition of the dravvbridge for some time prior 
to the détention, and failed to hâve it mended; (2) that the boats 
were unnecessarily and unreasonably detained, by reason of the 
keeper's refusai to hâve the draw opened; and (3) in that the re- 
spondents were unquestionably tardy in having the draw opened." 

This proposition, in each of its parts, asserts matter of fact which 
could not, in any instance, hâve been found from the évidence. It 
does not appear that the respondents had knowledge of any defective 
condition of the drawbridge which contributed to cause the delay 
complained of. The report which had been made by the bridge 
tender to the board of freeholders was not of any condition of the 
bridge which interfered with navigation, but only of its "binding," 
and making his "duty onerous." The delay resulted from the break- 
ing of a casting, and this was caused, not by a failure of the re- 
spondents to act upon the complaint of the bridge tender, but by 
the defective manner in which the workmen who were employed, 
two or three days before the casting broke, to remedy the quite 
distinct subject of the bridge tender's complaint, had performed 
their work. There is nothing to show that the board of freeholders 
did not suppose, or that they were not justified in supposing, that 
the repairs which they had ordered had been properly made, Under 
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thèse drennïStânces, the court below was unquestionably rîght in 
holding that négligence could net be ascribed to them by reason 
of the existence of a defective condition of the drawbridge which 
they knew but made no effort to remedy. There is nothing in the 
évidence which would hâve justifled a finding that the bridge tender 
violated any duty which was owing to the appellant, by refusing to 
allow the tug to open the bridge. So far as appears, he honestly 
believed that, if the tug were permitted to attempt to swing the 
bridge, it would be likely to cause further breakage. He had a 
right to exercise his best judgment upon the subject, and would 
hâve been derelict if he had not done so; and, indeed, we see no reason 
to doubt that the judgment which he acted upon was a just one. 
There was no lack of diligence in causing the bridge to be opened. 
The period which ensued, from 3 o'clock in the afternoon of one day 
until before 10 o'clock thé next morning, was not an unreasonable 
one, under the ciroumstances. The decree of the district court is 
afflrmed. 



MEMOEANDUM DECISIONS. 



AMEKICAN iBONDING & TRUST GO. OF BALTIMORE CITY T. GEORGE 
A. FULLER CO. (Circuit Court of Appeals, Elghth Circuit. January 13, 1899.) 
No. 1,129. In Error to the Circuit Court of tlie United States for tlie Eastern 
District of Missouri. M. W. Huff, W. J. Stone. and G. S. Hoss. for plaintiff in 
error. W. F. Boyle, H. S. Priest, and F. W. Lehmann, for défendant In error. 
Dismissed at costs of plaintilï In error, per stipulation of parties, and mandate 
walved. 



AMERICAN HOIST & DERRICK CO. v. MINNEHAHA GRANITE 00. 
(Circuit Court of Appeals, Biglith Circuit. January 3, 1899.) No. 1,142. In 
Error to the Circuit Court of the United States for the District of South Dakota. 
T. B. McMartin, Frank R. Alken, and Harold E. Judge, for plaintifC In error. 
Charles O. Balley and John H. Voorheeâ, for défendant in error. Dismissed, 
without costs to éltlier party In thls court, per stipulation of parties. 



AMERICAN SUKETY CO. OF NEW ÎORK v. CITY OF SENECA, (Circuit 
Court of Appeals, Elghth Circuit. December 6, 189S.) No. 1,090. In Error 
to the Circuit Court of. the United States for the District of Kansas. John 
Martin and H. L. Heald, for plalntifC in error. Frank Wells, Ira K. Wells, W. 
H. Rosslngton, Charles Biood Smith, and Clifford Histed, for défendants in 
error. Dismissed, wlth costs, on motion of the défendant In error, for want 
of jurlsdictlon. 



CARR v. TILLINGHAST. (Circuit Court of Appeals, Ninth Circuit. Feb- 
ruary 16, 1898.) No. 411. In Error to the Circuit Court of the United States 
tor the District of Washington. George D. Schofleid and T. W. Hammond, for 
plalntiff in error. P. Tillinghast, for défendant in error. Dismissed by agre<s- 
nient, pursuant to the twentieth ruie. See S2 Fed. 298. 
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CBNTADR CO. t. RBINECKE. (Circuit Court of Appeals, Fifth Circuit. 
Deceinber 13, 1898.) No. 759. Appeal from the Circuit Court of the United 
States for the Xortliern District of Texas. Suit by the Centaur Company 
against A. F. Eelnecke for unfair compétition in trade, and to enjoin the use of 
an alleged infringing label. An application for a prellminary injunction waa 
denled, and plaintlff appeals. Centaur Co. v. Neathery, 91 Fed. 891, followed. 
Edmund Wetmore and De Edwai'd Gréer, for appellant. F. C. Dillard, for ap- 
pellee. Before FARDEE, Circuit Judge, and SWAYNÏÏ and PARLANGE, Dis- 
trict Judges. 

SWAYNE, District Judge. The answers in this cause, and In the one 
against J. M. Neathery in the circuit court of the United States for the Eastem 
district of Texas, show that the said Reinecke and Neathery were at the time 
of the flling of the bills in the respective cases engaged in the manufacture 
of Castoria; that they were partners in said business, and jointly interested 
therein. The case made by the bill, answer, and extibits was identicar wlth 
that of Centaur Co. v. Neathery. 91 Fed. 891. The two causes v.ere argued 
and submitted together, and the décision of the court In that case wiU control 
in this. The ruling of the circuit court of the United States for the Northern 
district of Texas herein is reversed, and the said court is directed to Issue a 
prellminary Injunction as prayed. 



CENTRAL APPALACHIAN CO. et al. v. BUCHANAN. CORPORATION 
TRUST CO. V. SAME. (Circuit Court of Appeals, Sixth Circuit. January 3, 
1890.) No. 587. Pétition for modification of decree denled. 8ee 90 Fed. 454. 



OHIOAGO BRIDGE & IRON CO. v. NELSON. (Circuit Court of Appeals, 
Bighth Circuit January 27, 1899.) No. 1,158. In Error to the Circuit Court 
of the United States for the District of Minnesota. C. K. Davis, Frank B. Kel- 
logg, and C. A. Severance, for plaintiff in error. Dismissed, without costs to 
either party In this court, per stipulation of parties. 



CITY OF LITTLB ROCK v. HUMES. (Circuit Court of Appeals, Eighth 
Circuit. January 28, 1899.) No. 1.191. Appeal from the Circuit Court of the 
United States for the Eastem District of Arkansas. F. L. McCain, W. J. Terry, 
W. S. McCain, and Jacob Trieber, for appellant U. M. Rose. W. E. Heming- 
way, and G. B. Rose, for appellee. Dismissed, with costs, for want of Jurls- 
diction. 



CITY OF LINCOLN, LANCASTER COUNTY, NEB., v. BLADO. (Circuit 
Court of Appeals, Eighth Circuit December 14, 1898.) No. 1,082. In Error 
to the Circuit Court of the United States for the District of Nebraska. Joseph 
R. Webster, for plaintlff in error. J. W. Deweese and F. A. Bishop, for défend- 
ant In error. No opinion. Affirmed, with costs. 



DOIQ V. MORGAN MACH. CO. (Circuit Court of Appeals, Second Circuit. 
January 6, 1899.) No. 116. Appeal from the Circuit Court of the United States 
for the Northern District of New York. For opinion ot circuit court, see 89 
Fed. 489. F. F. Church and Melville Church, for appellant W. W. Hoover, 
for appellee. Before WALLACE. LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURTAM. In view of the state of the prior art as disclosed in the 
présent record, It is not improbable that the défendant may succeed at final 
hearing in establishing the défenses upon which it relies to the two claims In 
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controversy of the complalnartt's patent But we are of the opinion that tlie 
further évidence Is not so cogent that the questions presented should be deter- 
mlned adversely to the complainant upon affidavits, with the resuit of depriving 
the complainant, upon a motion for a preliminary injunction, of the beneiit of 
a prior adjudication in his fà,vor after a strenuously contested litigation. Thei 
order is afflrmed. 



HARRISON NAT. BANK v. STERNE. (Circuit Court of AppealS, Eighth 
Circuit. January 27, 1899.) No. 1,098. In Error to the Circuit Court of the 
United States for the District of Kansas. Lewis A. Stebbins and Clinton .T. 
Evans, for plaintifif in error. A. B. Quinton and B. S. Qumton, for défendant in 
error. Dismissed, with costs, as per stipulation. 



HEISING V. ATWATER. (Circuit Court of Appeals, Eighth Circuit. Jan- 
uary 3, 1899.) No. 1,112. In Error to the Circuit Court of the United States 
for the District of Minnesota. William E. Haie and Charles A. Willard, for 
plaintiff in error. Edwin C. Garrigues, for défendant in error. Dismissed. 
without costs to elther party In this court, per stipulation of parties. 



HBISING V. ATWATBE. (Circuit Court of Appeals, Eighth Circuit. Jan- 
uary 3, 1899.) No. 1,113. In Error to the Circuit Court of the United States 
for the District of Minnesota. William E. Haie and Charles Willard, for plain- 
tiff In error. Edwin C. Garrigues, for défendant In error. Dismissed, without 
costs to elther party In this court, per stipulation of parties. 



INTERSTATE LOAN & TRUST 00. v. CRISSEY. (Circuit Court of Ap- 
peals, Eighth Circuit. January 18, 1899.) No. 1,189. In Error to the Circuit 
Court of the United States for the District of Kansas. T. A. Hurd, for plaintiff 
in error. Lewis A. Stebbins and Clinton J. Evans, for défendant in error. 
Dismissed, with costa, on motion of défendant In error, for failure of plaintiff 
In error to file briefs, pursuant to the twenty-fourth rule. 



KILBOURNB v. BROWN. (Circuit Court of Appeals, Ninth Circuit. Feb- 
ruary 18, 1898.) No. 417. In Error to the Circuit Court of the United States 
for the District of Washington. John P. Dore and Humes & Lysons, for plain- 
tiff in error. L. 0. 611m an, for défendant In error. No opinion. Dismissed 
for failure to prlnt record, pursuant to the twenty-third rule. 



LBITH V. THIRD NAT. BANK OF CHICAGO. (Circuit Court of Appeals, 
Seventh Circuit. May 2, 1898.) No. 379. In Error to the Circuit Court of the 
United States for the Northern District of Illinois. Norman Williams, Charles 
S. Holt, and Arthur D. Wheeler, for plaintifE in error. George L. Paddock and 
A. M. Pence, for défendant In error. - Dismissed by agreement of eounsel. 



McHENRY et al v. ALFORD et al. (Circuit Court of Appeals, Eighth Circuit. 
January 30, 1899.) No. 748. Appeal from the Circuit Court of the United 
States for the District of North Dakota. James B. Kerr, for appellanta. Edgar 
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W. Camp, for appellees. No opinion. Eeversed, with eosts, and cause re- 
manded, witb directions to enter a decree in accordance witli the prayer of the 
bill of complaint. 



MANSUE & TEEBETTS IJIPLEMENT CO. et al. v. CAREY et al. (Circuit 
Court of Appeals, Eighth Circuit. .lanuary 4, 1899.) No. 1,101. In Ejror to 
the Circuit Court of the United States for the Indian Territory. Seneca N. 
Taylor, for plaintiffs in error. A. C. Cru ce, for défendants in error. Dis- 
missed, wlth costs, on motion of the plaintiffs in error. 



THE MEXICAN PRINCE. (Circuit Court of Appeals, Second Circuit. .Tan- 
uary 25, 18S9.) No. 21 . Appeal from the District Court of the United States for 
the Southern District of New ïork. Lawrence Kneeland and E. L. Baylies, for 
appellant. J. Parker Kirlin, for appellee. Before WALLACE, LACOMBE, and 
SHIPMAN, Circuit .ludges. 

PBE CURIAM. Decree afflrmed, witb costs, upon opinion of the court be- 
low. 82 Fed. 484. 



NOBLE et al. y. WORTHY et al. (Circuit Court of Appeals, Eighth Circuit. 
Decemher 14, 1808.) No. 1,076. In Error to the Circuit Court of the United 
States for the Indian Territory. C. L. Herbert and Yancy Lewis, for plaintiffs 
in error. A. C. Cruce, for défendants in error. No opinion. Dismissed at 
costs of plaintiffs in error, as per stipulation of the parties. 



OMAHA & E. V. EY. CO. et al. v. VANDEOAR. (Circuit Court of Appeals, 
Eighth Circuit January 3, 1899.) No. 1,174. In Error to tbe Circuit Court of 
the United States for the District of Nebraska. W. R. Kelly and John N. 
Haldwin, for plaintiffs in error. E. Wakeley and A. C. Wakeley, for défend- 
ant in error. Dismissed, without costs to either party in this court, per 
stipulation, and mandate waived. 



PEESIDENT & DIEECTOES OF INSURANCE CO. OF NOETH AMERICA 
V. PARKER et al. (Circuit Court of Appeals, Eighth Circuit. January 25, 
1899.) No. 1,093. Appeal from the Circuit Ourt of tbe United States for the 
District of Nebraska. S. L. Geisthardt, for appellant. Lionel C. Burx and 
Charles L. Burr, for appellees. Dismissed, with costs, for want of jurisdiction. 



ROBEETSON v. EDELHOFF et al. (Circuit Court of Appeals, Second Cir- 
cuit. January 5, 1899.) No. 9. In Error to the Circuit Court of the United 
States for the Southern District of New York. Henry B. Platt, for plaiatiff 
in error. Ijvman Tremain, for défendants in error. Before WALLACE, LA- 
COMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM. This cause cornes hère on writ of en"or to revlew a 
judgment of the circuit court, Southern district of New York, entered in 
favor of défendants in error (plaintiffs below) upon the verdict of a .iury di- 
rected by the court The points presented are the same as in Robertson v. 
Edelhoff (in which opinion is flled to-day) 91 Fed. 642. Tbe goods are silk 
and cotton trimmings, silk chief value, cotton over 35 per cent, in value, 
lîsed for making or ornamenting hats. It is contended that protest was not 
sufflciently proved, for tiie reason that the document is signed, "Edelhoff & 
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Rinke, by Tremaln & Tyler, Attorneys," and no proof -was oflered of any 
autborîty glven to Tremain & Tyler to make sueli protest- It would seem 
as if tbe subséquent prosecution of thls action mlght be taken as a ratification, 
but the point need not be dlscussed hère, since it was not raised on the trial by 
spécifie objection. The judgment of the circuit court is affirmed. 



ROBBRTSON v. FLEITMAN et al. (Circuit Court of App&als. Second Circuit. 
January 5. 1899.) No. 6. In Error to the Circuit Court of the United States 
for the Southern District of New York. Henry B." Platt, for plaintiff in error, 
Lyman Tremain, for défendants in error. Before WALLACE. LACOMBE. 
and SHIPMAN, Circuit Judges. 

PER CURIAM. Tho facts and the questions presented are substautially the 
same as in Robertson v. Edelhofl (decided herewith) 91 Fed. (542. The plaintiff 
in error further contends in this case that, as to four importations, the diity was 
not paid to get possession of the goods. As this point was not raised below, 
and is not included in the assignment of errors, it cannot be considered hère. 
.TiKlgment affirmed. 



ROWLETT V. ANDERSON. (Circuit Court of Appeals. Seventh Circuit.' 
December 1, 1887.) No. 403. Appeal from the Circuit Court of the United 
States for the District of Indiana. V. H. Lockwood, for appellant. Chester 
Bradford, for appellee.' Dismlssed, pursuant to the twenty-fourth rule, for 
failure of appellant to flle brlef. See 76 Fed. 82T, 



SAXLEHNER v. NEILSEN. 

(Circuit Court of Appeals, Second Circuit January 5, 1899.) 

No. 85. 
Trape-Makks and Trade-Nambb. 

Appeal from the Circuit Court of the United States for the Southern District 
of New York. 

Cross Appeals from a Deeree of the Circuit Court, Southern District of New 
York. 88 Fed. 71. 

Antonio Knauth, for complairiant. 
Douis 0. Raegener, for défendant. 

Before WALLACE and LACOMBE, Circuit Judgea. * 

PER CURIAM. The questions raised in this cause are substantialiy the same 
a^ In Saxlehner v. Eisner (decided herewith) 91 Fed. 536. The circuit court held 
that complainant had no exclusive right in this country to the name "Hun- 
yadl," in which conclusion we concur. Tlie circuit court further granted an 
injunction against continued use of the red and blue labels, and an accounting 
for past infrlngements by the use of such labels. For reasons stated in the 
Eisner Case, the deeree as to the labels is reversed. and cause remitted, with 
instructions to dismlss the bill, with costs of this appeal. 



SILVER KTNG MIN. CO. v. HERKIMER. (Circuit Court of Appeals, Eighth 
Circuit. January 12, 1899.) No. 1,108. In Error to the Circuit Court of the 
United States for the District of Utah. W. H. Dickson and F. L. Wilhams, 
for plaintiff to error. James H. Moyle, John M. Zane, and George P. Costigan, 
Jr., for défendant in enor. Dismissed, with cosis, per stipulation of parties. 



MEMORANDUM DECISIONS. 1005 

UNITED STATES T. STAPLETON (seventeen other cases). (Circuit Court 
of Appeals, Flfth Circuit. January 8, 1899.) Nos. 702-719. Brrors to the 
District Court of the United States for the Southern Division of the Northern 
District of Alabama. Thèse were suits brought against the United States to 
recover compensation for extra thne OTer eight hours per day served by plain- 
tiffis as letter carriers. There was a judgment for plaintiff in each case, and 
the United States brings error. The suits were 18 in number, and brought 
by the foliowing named piaintiffs: George "W. Stapleton, Matthew L. Fowllis, 
Thomas M. Edwards, John T. Dillon, Charles A. Merritt, Charies W. Burney, 
Walter E. Dougiass, Emanuel J. Lowenstein, Charles A. BufC, William C. Cun- 
ningham, Charles W. Lowry, Hampton S. Jones, Rufus 0. Smith, George S. 
Martin, James D. Bell, Benjamin J, Puckett, Richard H. English, and Alfred 
B. Jackson. Before PAKDBE, Circuit Judge, and SWAYNB and PAR- 
LANGE, District Judges. 

PARDEE, Circuit Judge. Thèse cases are similar in ail respects to U. S. 
y. McCrory (just decided) 91 Fed. 295. For the reasons thereln given, the wrlta 
of error in the above-entitled cases are abated; no mandate to issue, but the 
clerk may certify judgment. 



UNITED STATES v. STODDARD, HASERICK, RICHARDS & CO. (Circuit 
Court of Appeals, First Circuit. January 11, 1899.) No. 267. Appeal from the 
Circuit Court of the United States for the District of Massachusetts. Boyd B. 
Jones, U. S. Atty., and Albert H. Washburn. Asst. U. S. Atty. Josiah P. 
Tucker (William Odlin, on the brief), for appellees. Before PUTNAM, Circuit 
Judge, and WEBB and ALUKICH, District Judges. 

PER CURIAM. We are fully satisfled with the conclusions of the circuit 
court (89 Fed. 699) with référence to the case at bar, and see no occasion to 
add anything to the opinion given by the leamed Judge in that court in sup- 
port of those conclusions. The decree ol the circuit court is aifumed. 



UNITED STATES T. SUTHON. 

(Circuit Court of Appeals, Fifth Circuit. Febniary 7, 1899.) 

No. 732. 

SoGAB BouNTT— Construction op Statdte— Producek of Sugab. 

In Error to the Circuit Court of the United States for the Eastem District 
of Louislana. 

J. Ward Gurley, for plaintiff in error. 
E. H. Parrar, for défendant in error. 

Before PARDEE, Circuit Judge, and BOARMAN and SWAYNB, District 
Judges. 

PER CrURIAM. Thèse cases were before this court at a former term on a 
plea of no cause of action aied by the United States. It was then held that 
the pétitions were good in law, and, if the facts alleged were proven, the plain- 
tiff was entitled to Judgment (Suthon v. U. S., 26 C. C. A. 628, 81 Fed. 810), and 
they are now before us on writs of error taken by the United States from .pdg- 
ments below rendered on thip facts. They are submitted, without argument, 
on the suggestion that, if the court adhères to the same views expressed on 
the former hearing, the Judgments of the court below should be afflrmed. On 
considération, we think Suthon v. U. S., supra, was correctiy ruled, and the 
Judgments of the circuit court are afflrmed. 



VANIECAR V. CLARK et al. (Circuit Court of Appeals, Eighth Circuit. 
January 3, 1899.) No. 1,175. In EiTor to the Circuit Court of the United 
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States for the District of Nebraska. B. Wakeley and A. 0. Wakeley, for 
plaintffl in error. W. R. Kelly and John N. Baldwin, for défendants in error. 
Dlsmissed, without costs to either party in this court, per stipulation, and 
mandate walved. 



WESTBNFBLDER v. GREBN et âl. (Circuit Court of Appeals, Ninth Cir- 
cuit. October 24, 1898.) No. 423. Order dismissing appoal vacated, and cause 
restored to calendar, witli leave t» appellant to print such parts of original 
record as may show the jurisdiction in this court of the cause, and such 
other parts thereof as may be necessary to a considération of the merits of 
the case. See 31 C. C. A. 596, 87 Fed. 1006. 



WOODWORTH et al. v. NORTHWESTBRX MUT. LIFE INS. CO. (Cir- 
cuit Court of Appeals. Eighth Circuit. January 24, 1899.) No. 1,0S6. Ap- 
peal from the Circuit Court of the United States for the District of Nebraska. 
I. R. Andrews, for appellants. Howard Kennedy, .It.. for appellee. No opin- 
ion. Afflrmed, with costs, on the authority of Seaman y. Insurance Co., 30 
C. C. A. 212, 86 Fed. 493, 58 U. S. App. 632. 



WOODWORTH et al. v. NORTHWESTERN MUT. LIFE INS. CO. (Circuit 
Court of Appeals, Eighth Circuit. January 24, 1899.) No. 1,08T. Appeal from 
the Circuit Court of the United States for the District of Nebraska. 1. R. An- 
drews, for appellants. Howard Kennedy, Jr., for appellees. No opinion. 
Afflrmed, wltb costs, upon consent of appellants. 



In re HUI GNOW DOY. 

(District Court, N. D. Callfornia. December 17, 1898.) 

No. 11,622. 
Déportation of Chinbsb; 

Proceeding upon habeas corpus. The petitioner is of Chinese descent, but 
in his pétition he stated that he was born in the United States, and upon 
that ground asked the court to adjudge that he is entitled to enter and re- 
maln in this country. Upon the hearing the petitioner testified that he was 
born at No. 710 Dupont street, in the city of San Francisco, on January 30, 
1879, and was taken by his parents to China in 1881, where he remained until 
a few weeks prlor to the date of flling the pétition herein. In his testimony 
lie was corroborated by two other Chinese witnesses, who also testified that 
upon visits to China in the years 1886 and 1894 they had seen the petitioner 
there. Neither.the petitioner nor his witnesses speak the English language, 
and thelr testimony was given through an interpréter. 

Alfred L. Worley, for petitioner. 
H. S. Poote, for the United States. 

DE HAVEN, District Judge. I hâve fully dlscussed in the opinion this 
day rendered in Re Jew Wong Loy, 91 Fed. 240, on habeas corpus, the rule by 
which the court ehould be governed In disposing of cases of this character, 
where the clalm made by the petitioner is snpported only by the testimony 
of Chinese witnesses. It wUl only be necessary, tberefore, for me to an- 
nounee my conclusion in this case, which is that I am not satisfied, from 
the évidence submitted, that the petitioner was born in the United States, as 
claimed by him. The testimony of the petitioner and his witnesses was 
devoid of référence to any incident or circumstance by means of which their 
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évidence in relation to the place of petitijner's birth could be elther cor- 
rohorated or Impeached. The naked testimony of thèse witnesses, unsup- 
ported hy any fact or circumstance, does not fumlsh to my mind satisfaetory 
proot that the petitioner is entitled to remain in the United States. Pe- 
titioner wili be remanded to the eustody whence he was taken, for the 
purpose of being deported to China. 



THE S. W. SCHUYLER. 

THE NELLIE S. TYGERT. 

THE KEYSTONE. 

(District Court, E. D. Pennsylvania. January 13, 1899.) 

Salvaqb — FiREs— Amount of Co-vipensation. 

In Admiralty. 

Henry C. Boyer and George P. Eich, for libelants. 
John F. Lewis and Francis C. Adier, for respondent. 

BUTLER, District Judge. The suit Is for salvage services rendered to the 
respondent when on fire in dock at the port of Philadelphia. 

There is no Question that the services were rendered under the circum- 
stances above stated, and that they were meritorious. 

The only controversy is about the extent of the services, and the neeessities 
of the respondent at the time. It is admitted that the libelants are entitled 
to recover something; and $50 hâve been paid into court, on that account, 
with costs to the date of payment. 

The only question, therefore, is, how much should the libelants receiveV 

A large amount of testimony has been taken on the subject of the respond- 
ent's péril, and the value of the services, which exhibits the usual amount ot 
contradiction. 

I hâve examined it with care, but will not undertake to analyze and discuss 
it. It is sufBclent to say that I do not believe the respondent's péril was great. 

I think she would bave been saved from destruction by otlier sources of 
ald within her reach, though she might, and doubtless would, hâve suffered 
greater damage if the libelants had not gone to her assistance. 

I do not think elther of the libelants encountered serious risk in performing 
the services, though they were both subjected to some danger. 

In view of ail the circumstances I believe they should receive $225. 

As the tugs Schuyler and Tygert belong substantially to the same owners, 
it is not important, probably, to apportion the compensation between them. 
Nevertheless to avoid possible controversy on this subject, I will avvard $200 
to the Schuyler and $25 to the Tygert, whose services were very slight A de- 
cree may be entered accordingly. 



End of Cases is Vol. 91. 



